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EULES  OF  THE 

CIRCUIT   COURTS  OF  THE  UNITED   STATES 

FOR  THE  FIRST  CIRCUIT. 

Febkuaey  2,  1903. 

SYNOPSIS. 

Eule  1.  Attorneys  and  counsellors. 

"  2.  Arguments  and   examinations  of   witnesses. 

"  3.  Attorneys    and   counsellors   as  bail. 

"  4  Oral  agreements. 

"  5.  Appearances. 

"  6.  Security  for  costs. 

"  7.  Appearances, — entry  of  writs. 

"  8.  Pleas  and  motions   in  abatement. 

"  9.  State  laws  adopted  in  common  law  causes. 

"  10.  Trials  on  issues  of  fact  and  calendars. 

"  11.  Amendments. 

"  12.  Orders  to  plead. 

"  13.  Commissions  for  taking  depositions. 

"  14.  Documentary  proofs  at  la-w  and  in  equity. 

"  15.  Motions   for   new   trials. 

•'  IG.  Further  hearings. 

"  17.  Bills  of  exceptions. 

"  18.     Reduction  of  bail  and  attachments 

"  19.  Costs. 

"  20.  Judgments. 

"  21.     Final  and  appealable   decrees. 

"  22.     Injunctions  pending  appeals. 

"  23.     Printed  records  and  briefs. 

"  24.     Books,  papers,  etc.,  in   clerk's   office. 

"     2-5.     Order  book. 

1. 

ATTORNEYS  AND  COI^'SELLORS. 

1.  Attorneys  and  counsellors  admitted  by  the  Circuit  Court  in  any  dis- 
trict  in   this   circuit   shall   be  attorneys   and    counsellors    within   and   for 

this   district. 

2.  The  court,  or  any  judge  thereof,  may  permit  any  attorney  or  counsel- 
lor of  the  Circuit  Court  of  the  United  States  in  any  other  circuit,  or  of 
the  Supreme   Court,  to  be  heard:   but  when  no  name  of  an  attorney  or 
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counsellor  of  this  court  residing  in  the  district,  on  whom  can  be  served 
notice  of  motions  and  other  interlocutory  proceedings,  is  entered  on  the 
docket,  the  court  or  judge  in  its  or  his  discretion  will  hear  and  proceed 
in  such  matters  ex  parte. 

3.  Any  attorney  or  counsellor  of  the  Circuit  Court  of  the  United  States 
in  any  other  circuit,  having  removed  his  residence  into  this  district,  and 
his  private  character  and  professional  reputation  continuing  good,  shall 
be  entitled  to  be  admitted  as  an  attorney  and  counsellor  of  this  court, 
on  making  his  application  and  proceeding  thereon  as  provided  in  para- 
graph  four  of  this  rule. 

It  shall  be  requisite  to  the  admission  of  any  otlier  person  as  an  at- 
torney and  counsellor  in  this  court,  that  he  shall  be  a  resident  of  the 
district,  and  that  his  private  character  and  professional  reputation  shall 
be  good,  and  that  also  he  shall  have  been  for  at  least  one  year  an  attor- 
ney and  counsellor  in  the  highest  court  of  the  State  in  which  he  resides, 
or  shall  have  been  admitted  as  such  attorney  and  counsellor  in  such  high- 
est court  and  been  thoroughly  examined,  after  his  application  for  admis- 
sion has  been  filed  with  the  clerk,  as  heremafter  provided,  by  a  special 
commissioner  appointed  by  this  court  for  the  purpose,  with  reference  to 
the  jurisdiction,  procedure  and  pleadings  of  Federal  courts  and  the  Federal 
constitution  and  laws,  which  commissioner  shall,  after  such  examination, 
report  specifically  and  positively  to  the  court  whether  the  applicant  is, 
or  is  not,  sufficiently  versed  in  the  various  subject  matters  of  examination 
to  justify  his  admission. 

4.  Any  person  desiring  admission,  as  provided  in  paragraph  three,  shall 
file  his  application  with  the  clerk,  and  shall,  with  the  same,  file  evidence 
of  his  admission  to  the  highest  court  of  the  State,  or  of  the  Circuit  Court 
of  the  United  States  in  some  other  circuit,  as  provided  in  said  paragraph 
three.  The  clerk  shall  thereupon  issue  notice  thereof,  giving  the  name 
and  residence  of  the  applicant,  which  shall  be  published  at  the  applicant's 
expense  three  times  in  such  newspaper  as  the  clerk  shall  direct.  After  such 
application  is  filed,  if  the  applicant  requires  to  be  examined  as  provided 
in  paragraph  three,  he  shall  be  examined  and  shall  file  the  report  of  the 
special  commissioner,  made  as  further  provided  in  said  paragraph.  After 
ten  days  from  said  last  publication  the  applicant  shall  submit  to  the 
clerk  all  the  papers  required  to  make  out  his  case  for  an  admission,  and  if 
the  clerk  finds  the  same  regular,  he  shall  report  to  the  attorney  for  the 
United  States  in  this  district,  certifying  separately,  especially  and  positively 
concerning  every  fact  required  by  these  rules.  Thereupon  the  attorney 
for  the  United  States  in  this  district,  or  his  assistant,  or  any  other 
attorney  or  counsellor  of  the  court,  requested  thereto  by  him,  or  his 
assistant,  or  by  the  court,  shall  satisfy  himself  that  the  report  of  the 
clerk  is  regular  in  form  and  positively  covers  every  fact  required  by  these 
rules,  and  that  the  private  character  and  professional  reputation  of  the 
applicant  is  good;  and,  being  satisfied  thereof,  he  may  move  his  admission 
in  open  court. 

Any  applicant  may  appeal  to  the  court  from  an  adverse  decision  of 
the  special  commissioner,  or  of  the  attorney  for  the  United  States,  or  his 
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assistant,  or   the   attorney   and  counsellor   requested   to  act   as   aforesaid. 

It  shall  be  the  duty  of  every  attorney  or  counsellor  of  this  court,  having 
information  or  probable  cause  to  believe  that  any  applicant  for  such  ad- 
mission may  not  be  entitled  thereto,  or  that  any  attorney  or  counsellor 
of  this  court  may  be,  or  may  have  become,  unfitted  to  continue  as  such, 
to  make  report  of  the  same  to  the  attorney  for  the  United  States  in 
this  district,  or  to  the  court  or  some  judge  thereof;  and  it  shall  be  the 
duty  of  said  attorney  to  call  the  attention  of  the  court,  or  some  judge 
thereof,  to  any  matter  thus  reported  to  him,  or  to  any  other  matter  of 
similar   character  which   may   come  to  him   from  any   source   whatever. 

5.  Attorneys  and  counsellors  shall  on  admission  take  and  subscribe  an 
oath,  or  in  proper  cases  an  affirmation  as  follows: 

"I,  ,  do  solemnly  swear  (or  aflSrm)  that  I  will  demean  my- 
self as  an  attorney  and  counsellor  of  this  Circuit  Court  of  the  United 
States  uprightly  and  according  to  law;  and  that  I  will  support  the  Con- 
stitution of  the  United  States." 

ARGUMENTS  AND  EXAMINATION  OF  WITNESSES. 

1.  No  person,  unless  a  counsellor  of  this  court,  shall  be  permitted  to 
argue  any  questions  of  law  or  fact,  except  as  provided  in  Rule  1,  or  in 
his  own  behalf,  or  by  special  permission. 

2.  Not  more  than  two  counsellors  on  the  same  side  shall  be  allowed 
to  argue  any  question,  except  by  special  permission. 

.3.  Except  when  otherwise  ordered,  closing  arguments  to  the  jury  in 
civil  cases  shall  be   limited  to  one  hour  and  to  one  counsellor. 

4.  Only  one  counsellor  shall  be  allowed  to  e.xamine  or  cross-examine 
the  same  witness,  unless  by  leave. 

5.  Counsel  shall  stand  in  e.xamining  witnesses,  unless  specially  permitted 
to  sit. 

3. 
ATTORNEYS  ANT)  COUNSELLORS  AS  BAIL. 
No  attorney  or  counsellor  of  this  court  shall,  on  pain  of  being  struck 
from  the  roll,  be  bail  or  surety  in  any  cause  pending  before  the  court,  or 
to  be  returned  thereto;   and  this  rule   shall  apply  both  to  criminal  and 
civil   causes. 

4. 

ORAL  AGREEMENTS. 
Oral  agreements  of  counsel  will  not  be  enforced  by  the  court. 

5. 

APPEARANCES. 
All  appearances,  whether  at  law  or  in  equity,  must  be  made  in  writing 
by  the  hand  of  the  person  appearing,  and  duly  filed,  in  the  following  form: 

CIRCUIT  COURT  OF  THE  UNITED  STATES, 
No.  District  of    
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V. 


The  clerk  will  enter  my  appearance   for  the. 


6. 

SECURITY  FOR  COSTS. 
Except  as  otherwise  directed  by  law,  whenever  all  the  plaintiffs  or  com- 
plainants, whether  in  proceedings  at  common  law  or  in  equity,  reside 
without  the  district,  any  defendant  or  respondent  may,  within  one  calendar 
month  after  his  appearance,  enter  an  order  as  of  course  for  security  for 
costs  to  be  furnished  within  one  calendar  month  after  notice  thereof  by 
the  clerk,  in  not  over  two  hundred  dollars,  by  a  surety  to  be  approved 
by  the  clerk,  or  by  deposit  in  the  registry;  but  the  court,  or  a  judge 
thereof,  may  direct  new  or  additional  security,  or  strike  out  or  modify 
such  order.  On  failure  to  give  such  security  the  proceedings  shall  be 
dismissed,  unless  the  court  or  judge  impose  further  terms  in  reference 
thereto. 

APPEARANCES— ENTRY   OF  WRITS. 

1.  Each  writ,  bill  in  equity  or  other  proceeding  entered,  shall  be  ac- 
companied with  an  appearance  as  provided  in  Rule  5,  and  shall  be  forth- 
with docketed  in  the  order  in  which  received  by  the  clerk,  with  the  name 
of  the  person  appearing;  but  no  entry  shall  be  held  effective,  and  no 
docketing  shall  be  made,  until  such  writ,  bill  or  other  proceeding  is 
returned  and  on  file,  except  by  special  order  of  the  court  or  a  judge  thereof. 

2.  All  actions  by  writ  shall  be  entered  within  the  first  two  days  of 
the  return  term  and  not  afterwards,  unless  by  agreement  of  the  parties  or 
by  special  order  of  the  court  or  judge,  and,  in  the  latter  case,  on  such 
additional  notice  to  the  defendant  or  defendants  as  the  court  or  judge 
may  order,  to  be  served  by  the  marshal  or  his  deputy  and  due  return 
made  thereof. 

8. 

PLEAS  AND  MOTIONS  IN  ABATEMENT. 

1.  All  pleas  and  motions  in  abatement  or  to  the  jurisdiction  shall  be  filed 
within  two  days  after  the  return  day  of  the  writ  or  other  process,  or 
within  such  further  time  as  may  for  good  cause  be  allowed. 

2.  If  any  such  plea  or  motion  consists  in  any  part  of  matters  of  facts 
dehors  the  record,  such  matters  of  fact  shall  be  supported  by  the  affidavit 
of   one   of  the  defendants,  or  of  his  attorney. 

3.  Every  plea  or  motion  in  abatement  shall  bear  the  certificate  of  coun- 
sel that  the  same  is  interposed  in  good  faith  and  not  for  purposes  of 
delay. 

9. 

STATE  LAWS  ADOPTED  IN  C0:M]\I0N  LAW  CAUSES. 
1.  As  authorized  by  section  915  of  the  Revised  Statutes,  the  court  adopts 
in   common   law  causes    all    state   laws   now.   to    wit,   this   second   day   of 
February,  1903,  in  force  in  the  State  constituting  this  district,  in  relation 
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to  attachments  and  other  process,  subject  to  the  proviso  contained  in  said 
section;  and  such  laws  so  adopted  include  all  remedies  by  attachment, 
or  other  process,  against  the  property  of  defendants  now,  to  wit,  thia 
second  day  of  February,  1903,  provided  by  the  laws  of  said  State,  whether 
directly  or  by  foreign  attachment,  trustee  process  or  garnishment  or 
whether  original   or   interlocutory. 

2.  As  authorized  by  section  916  of  the  Revised  Statutes,  the  court  adopts 
all  state  laws  now,  to  wit,  this  second  day  of  February,  1903,  in  force  in 
the  State  constituting  this  district,  in  relation  to  remedies  upon  judg- 
ments in  common  law  causes,  by  execution  or  otherwise,  to  reach  the 
property  of  judgment  debtors. 

3.  The  forms  of  executions  and  other  final  process  in  all  suits  whatever, 
whether  at  law  or  in  equity,  shall  be  the  same  as  are  now,  to  wit,  this 
second  day  of  February.  1903.  used  in  the  court,  except  in  cases  where 
the  court  or  a  judge  thereof  shall  otherwise  specially  order;  but  under 
the  authority  of  section  918  of  the  Revised  Statutes,  the  time  for  re- 
turning such  executions  and  other  final  process  shall  be  expressly  set  forth 
in  the  same,  and  the  same  shall  be  returned  in  the  same  time,  and 
alias  and  pluries  executions  shall  issue  in  the  same  manner,  as  now.  to 
wit,  this  second  day  of  February,  1903,  required  by  the  laws  of  the 
State   constituting  this   district. 

io. 
TRIALS  ON  ISSUES  OF  FACT  AND  CALENDARS. 

1.  Any  proceeding  at  law  duly  entered  shall  be  in  order  for  trial  on 
issues  of  fact  after  three  calendar  months  from  the  commencement  thereof, 
and  not  sooner;  but  such  period  shall  not  begin  to  run  in  favor  of  any 
plaintiff'  until  he  has   filed  his  writ  and  declaration  or  petition. 

2.  Any  plaintiff  or  defendant  in  any  proceeding  at  law,  desiring  to  have 
the  same  tried  at  any  term  on  issues  of  fact,  shall  notify  the  clerk  there- 
of in  writing  at  least  ten  days  before  the  beginning  of  such  term. 

[Note.  In  the  District  of  New  Hampshire,  paragraph  2  reads  thirty 
days  instead  of  ten  days.] 

3.  Provided,  that  notwithstanding  anything  in  these  Rules,  the  court 
may,  for  special  cause  shown,  order  a  trial  at  such  time  as  justice  may 
require. 

4.  The  clerk  shall  make  one  calendar  of  causes  for  trial  by  jury,  and 
another  of  proceedings  at  law  in  condition  to  be  heard  by  the  court,  and 
of  causes  in  equity  ready  for  hearing  on  demurrer  or  plea,  or  on  bill, 
answer  and  proofs,  or  otherwise,  each  calendar  to  follow  the  numerical 
order  in  which  the  causes  stand  on  the  general  dockets  of  the  court. 

The  calendar  for  jury  trials  shall  have  precedence  whenever  a  jury 
is  in  attendance;  and  with  that  exception  the  causes  on  each  calendar 
shall  be  for  trial  in  the  order  of  their  position  thereon,  except  so  far 
as  the  court,  either  for  just  cause,  or  under  an  agreement  of  parties,  or  of 
its  own  motion,  shall  otherwise  direct. 

5.  The  court  may  direct  the  call  of  the  docket  of  suits  and  other  pro- 
ceedings at  common  law  on  the  first  day  of  the  term,  and  at  other  times, 
and  on   such   call    may   for   cause   order  non-suit,   dismissal  or  default  as 
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the  case  may  be.  Provided  that  no  defendant  shall  be  defaulted  for  want 
of  appearance  until  the  expiration  of  seven  days  from  the  time  when  he 
should  appear. 

6.  At  each  term  in  this  district  there  shall  be  two  sessions  for  jury 
trials;  and  the  panel  of  traverse  jurors  at  each  term  shall  be  sufficient  in 
number  for  the  two  sessions.  Unless  otherwise  especially  ordered,  the 
traverse  jurors  shall  come  in  for  each  October  term  on  the  Wednesday 
next  after  the  first  Monday  of  November,  and  for  each  February  term 
on  the  first  Tuesday  of  March. 

[Note.      Paragraph    6    appears    only    in    the    rules    for    the    District    of 

Massachusetts.  ] 

11. 

AMENDMENTS. 

1.  Amendments  in  matters  of  substance  may  be  made  on  payment  of 
costs;  but  if  applied  for  after  a  joinder  of  an  issue  of  fact  or  law,  the 
court  will,  in  its  discretion,  refuse  or  grant  the  application  upon  special 
terms. 

■2.  Amendments  in  matters  of  form  shall  be  allowed  as  of  course  on 
motion;  but  if  the  defect  be  shown  as  cause  of  special  demurrer,  the 
court  may  impose  terms  on  the  party  amending. 

3.  In  all  cases  where  either  party  has  leave  to  amend,  the  other  party 
shall  be  entitled  also  to  amend,  if  his  case  requires  it. 

12. 

ORDERS  TO  PLEAD. 
Any  defendant,  after  a  proceeding  at  law  is  commenced,  and  any 
plaintiff,  after  making  service  and  causing  the  cause  to  be  docketed,  which 
for  this  purpose  he  may  do  either  in  term  time  or  vacation,  may  enter 
an  order  as  of  course,  in  any  stage  of  the  pleadings,  that  the  other  party 
shall  plead  within  one  calendar  month  thereafter,  provided  that  the  plain- 
tiff or  defendant  entering  the  order  has,  at  the  time  of  so  entering  it, 
filed  the  pleadings  on  his  own  behalf  which  are  to  be  answered  by  the 
other  party;  and  thereupon  the  adverse  party  shall  plead  within  said 
calendar  month,  subject  to  the  penalty  of  non-suit,  dismissal  or  default  as 
the  case  may  be,  unless  for  good  cause  the  court  or  a  judge  thereof  shall 
impose  other  terms. 

13, 

COiiMISSIOXS  FOR  TAKING  DEPOSITIONS. 

1.  In  proper  cases  commissions  to  take  the  depositions  of  witnesses,  on 
interrogatories  or  orally,  will  be  granted  by  the  court,  and  the  court  or 
a   judge  thereof   will   name  the   commissioner. 

Except  as  the  court  or  judge  may  for  good  cause  otherwise  order,  the 
party  applying  for  a  commission  on  interrogatories  must  file  his  inter- 
rogatories in  the  clerk's  office,  and  cause  the  adverse  party  to  be  served 
by  the  clerk  with  a  copy  thereof  ten  days  before  the  commission  can  issue ; 
and  during  said  ten  days  the  adverse  party  may  file  his  cross  interroga- 
tories. 

In  special  cases,  however,  the  court  or  judge  may  allow  supplementary 
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interrogatories   or  cross  interrogatories  to  be  filed  with  the  clerk,  or  be- 
fore the  commissioner,  and  impose  other  terms  on  the  parties. 

2.   The   form  of  commissions   accompanying  interrogatories,   whether  at 
law  or  in  eqiiity,  will  be  as  follows: 

UNITED  STATES  OF  AMERICA, 

THE  CIRCUIT  COURT  OF  THE  UNITED  STATES,  WITHIN  AND  FOR  THE  DISTRICT  OF 


To 

Know  Ye,  That  we,  by  these  presents,  do  authorize  and  empower  you 
to  take  the  answers  to  the  interrogatories  and  cross  interrogatories  liere- 
unto  annexed,  of 

witness  to  be   examined  on  behalf  of  the 

and  to   be   used   in   a   certain    cause   now   pending  in   said   court  between 

plaintiff, 
and 

defendant. 

And  to  this  end,  at  certain  days  to  be  by  you  appointed  for  that  pur- 
pose, to  cause  said  witness  to  be  brought  separately  before  you,  and 
each  witness,  while  present  before  you,  to  examine  carefully  on  the 
oath  hereinafter  directed,  in  response  to  said  interrogatories  and  cross 
interrogatories;  and  to  reduce  the  answers,  or  cause  the  same  to  be  re- 
duced, to  writing,  and  to  be  subscribed  by  the  witness  in  your  presence; 
and  the  same,  so  taken  and  subscribed,  to  return,  together  with  this  com- 
mission and  said  interrogatories  and  cross  interrogatories,  and  your  doings 
herein  enclosed,  sealed  and  directed  to  the  Circuit  Court  aforesaid,  holden 
at  in  said  district,  as  soon  as  the  same  shall  have  been 
executed.  You  will  administer  to  each  witness  before  taking  his  answers, 
an  oath  that  he  will  depose  truly,  and  after  he  has  subscribed  them,  an 
oath  that  the  written  deposition  by  him  subscribed  is  true,  being  re- 
spective oaths  described  in  the  Revised  Statutes  of  the  United  States, 
Sect.  5392. 

You  will  not,  without  the  consent  of  the  parties  in  writing,  permit  any 
person  except  yourself  to  attend  at  the  taking  of  any  deposition,  or  to 
communicate  with  any  witness,  whilst  giving  his  deposition,  in  relation  to 
the  subject  matter  thereof;  except  that  you  may  permit  to  be  present 
such  disinterested  person  (if  any)  as  you  may  think  fit  to  appoint  as 
a  clerk  to  assist  you  in  reducing  the  deposition  to  writing;  and  you  will 
take  such  deposition  in  a  place  separate  and  apart  from  all  other  persons. 
You  will  read  the  several  interrogatories  and  cross  interrogatories  to  the 
witness  in  their  order,  and  take  the  answer  of  the  witness  to  each  fully 
and  clearly,  and  before  reading  or  putting  to  him  any  subsequent  one. 

You  will  certify  in  your  return  that  you  have  in  all  things  complied  with 
the  directions  of  this  commission. 
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In  testimony  whereof,  we  have  caused  the  seal  of  the  said  Circuit  Court 
to  be  hereunto  affixed. 

Witness   the  Honorable  Chief  .Justice 

of  the  United  States,  this  day  of  in  the 

year   of  our   Lord  one   thousand   nine   hundred  and 

Clerk. 

X.  B.  Depositions  should  be  taken  on  paper  of  like  size  with  this  com- 
mission. 

3.  Xo  deposition  returned  under  seal  to  the  clerk's  office,  in  any  suit 
at  common  law,  shall  be  opened  unless  by  the  consent  of  the  parties  in 
writing  certified,  or  by  order  of  a  judge  of  the  court. 

14. 

DOCUMEXTARY  PROOFS  AT  LAW  AXD  IN  EQUITY. 

1.  In  equity  causes,  documents  or  other  writings,  not  requiring  proof 
by  the  testimony  of  witnesses  may  be  filed  as  evidence  with  the  clerk  or 
before  an  examiner,  within  the  time  in  which  the  party  filing  the  same 
is  entitled  to  file  his  proofs,  and  notice  of  such  filing  given  within  such 
time  to  the  adverse  party;  and  any  lease,  mortgage,  bill  of  sale  or  deed 
of  conveyance,  either  of  personal  or  real  estate,  in  due  form,  or,  if  re- 
corded, a  certified  copy  of  the  record  thereof,  and  any  promissory  note, 
bill  of  exchange,  contract,  or  any  letter  or  other  writing,  purporting  to 
be  signed  by  any  person  or  corporation,  may  be  so  filed  and  may  be  read 
in  evidence,  notice  thereof  being  so  given,  without  proof  of  signing  or 
execution,  or  of  the  authority  of  the  agent,  attorney  or  officer  assuming 
to  sign,  or  execute  the  same,  unless  upon  denial  of  the  signing  or  execution 
thereof,  or  of  such  authority,  filed  with  the  clerk  or  the  same  examiner 
within  ten  days  after  such  notice.  But  the  court  or  a  judge  thereof  may, 
for  good  cause  shown,  vary  any  of  the  times  aforesaid. 

2.  Attested  copies  of  any  entries  on  the  books  of  any  public  or  private 
corporation,  filed  in  equity  causes,  and  notice  thereof  given,  each  as  pro- 
vided in  paragraph  one,  may  be  read  in  evidence  with  the  same  effect  as 
the  original  record,  unless  it  shall  appear  that  the  opposite  party  has  been 
refused  access  to  such  books  at  reasonable  hours,  or  copies  therefrom,  or 
unless  upon  denial  of  authenticity  filed  as  provided  in  paragraph  one. 

3.  In  actions  at  law.  writings  requiring  proof  by  the  testimony  of  wit- 
nesses, and  being  of  the  nature  set  forth  in  the  first  paragraph  of  this 
fule,  may  be  filed  as  evidence  with  the  clerk,  and  notice  of  such  filing  given 
to  the  adverse  party  twenty  days  before  trial  of  the  issu:;  to  which  such 
Avritings  relate,  and  such  writings  being  so  filed  and  notice  given  as  afore- 
said may  be  read  in  evidence  without  proof  of  signing  or  execution,  or  of 
the  authority  of  the  agent,  attorney  or  officer  assuming  to  sign  or  execute 
the  same,  unless  upon  denial  of  the  signing  or  execution  thereof,  or  of  such 
authority,  filed  with  the  clerk  within  ten  days  after  such  notice.  But 
the  court  or  a  judge  thereof  may,  for  good  cause  shown,  vary  any  of  the 
times  aforesaid. 
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4.  Attested  copies  of  any  entries  on  the  books  of  any  public  or  private 
corporation,  filed  in  actions  at  law,  and  notice  thereof  given,  each  as  pro- 
vided in  paragraph  three,  may  be  read  in  evidence  with  the  same  effect 
as  the  original  record,  unless  it  shall  appear  that  the  opposite  party  has 
been  refused  access  to  such  books  at  reasonable  hours,  or  copies  therefrom, 
or  unless  upon  denial  of  authenticity  filed  as  provided  in  paragraph  three. 

15, 

MOTIONS  FOR  NEW  TRIALS. 

1.  Every  motion,  whether  in  a  criminal  or  civil  cause,  to  set  aside  a  ver- 
dict as  against  the  law  or  evidence,  or  for  any  error  of  the  court  at  the 
trial,  must  be  made  in  writing  and  set  out  the  reasons  thereof,  and  be  filed 
within  three  days  after  the  verdict;  otherwise  it  will  not  be  heard,  unless 
for  good  cause  the  court  extends  the  time. 

2.  No  motion  for  a  new  trial,  in  either  civil  or  criminal  causes,  shall 
operate  as  a  waiver  of  exceptions,  or  right  to  exceptions,  or  right  to  re- 
lief by  error  or  appeal,  and  none  of  the  latter  shall  be  held  to  waive  the 
former;  but  the  court  may  decline  to  hear  any  such  motion  involving 
questions  as  to  which  the  party  may  have  relief  by  error  or  appeal,  ex- 
cept so  far  as  such  relief  be  waived. 

3.  Motions  for  new  trial,  when  based  on  evidence,  will  not  be  heard, 
except  for  special  cause,  unless  the  court  or  judge  is  furnished  with  a  fair 
copy  of  the  evidence  involved  in  the  motion,  or  of  the  substantial  parts 
thereof,  and  with  a  printed  brief  of  the  evidence,  with  references  to  the 
copy  thereof;  nor  unless,  if  the  matter  involves  questions  of  law,  a  printed 
brief  touching  them  is  furnished  as  hereinafter  provided. 

If  either  party  considers  that  the  copy  of  the  evidence,  or  of  the  sub- 
stantial parts  thereof,  or  the  printed  brief  thereof,  furnished  by  the  other 
party,  is  incomplete  or  erroneous,  he  may  furnish  corrections  thereof. 


FURTHER  HEARINGS. 
Every  application  for  further  hearing  or  argument  whether  at  law  or 
in  equity,  except  the  motions  provided  for  in  Rule  15,  must  be  filed  in 
print  with  a  printed  brief,  during  the  term  and  not  later  than  fifteen  days 
after  the  decision  to  which  the  application  relates,  and  will  be  considered 
and  decided  ex  parte  on  the  application  and  brief  of  the  applicant,  unless 
the  court  or  the  judge   otherwise  orders. 

17. 

BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions  to  any  ruling  of  the  court  shall  be  presented  to  the 
judge  before  the  end  of  the  term,  and  within  seven  days  after  the  ruling 
is  made,  or  in  case  of  trial  on  the  merits  within  seven  days  after  the  verdict 
of  the  jury  or  finding  by  the  court,  unless  the  court  or  judge  shall  otherwise 
order;  and  it  or  he  may,  for  good  reason,  allow  a  period  therefor  beyond 
the  term  or  after  judgment. 
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18. 

REDUCTION  OF  BAIL  AND  ATTACHMENTS. 

1.  Where  bail  on  arrest  appears  to  have  been  taken  in  an  unreasonable 
sum,  or  the  party  is  on  like  arrest  imprisoned,  the  court  or  a  judge  thereof 
will  on  motion  direct  a  discharge  of  the  party,  or  bail,  as  the  case  may 
require,  on  acknowledging  or  giing  bail  in  such  sum  as  the  court  or  judge 
shall  require;  and  in  like  manner  the  court  or  judge  may  reduce  the  amount 
for  which  property  is  directed  to  be  attached  or  garnishment  to  be  made, 
either  before  or  after  the  attachment  or  garnishment  has  been  made. 

2.  Any  United  States  Commissioner  shall  have  the  same  power  as  the 
court,  or  any  judge  thereof,  to  approve  sureties  on  any  bond  to  dissolve 
an  attachment  in  any  action  pending  in  or  returnable  to  the  court. 

l». 

COSTS. 

1.  Bills  of  costs  at  law  or  in  equity  shall  be  drawn  by  the  attorney  or 
solicitor  of  the  party  entitled  thereto,  and,  unless  assented  to  by  the  ad- 
verse party,  shall  after  notice  to  him  be  taxed  by  the  clerk  as  provided 
in  Revised  Statutes,  Sect.  983;  but  either  party  dissatisfied  with  such 
taxation  may  within  seven  days  thereafter  file  his  objections  thereto,  and 
thereupon  such  objections,  together  with  the  briefs  of  the  several  parties 
touching  the  eame,  shall  be  submitted  to  a  judge  of  the  court  for  final 
action.  ">♦ 

2.  The  payment  of  costs  may  in  proper  cases  be  enforced  by  attachment.         2 


20.  ^ 

JUDGMENTS.  . 

When  no  special  award  of  judgment  is  otherwise  made,  judgment  shall 

be  entered  as  of  the  last  day   of  the  term.  -* 

A 

21. 

FINAL  AND  APPEALABLE  DECREES. 
Whenever  any  decision  is  entered  in  an  equity  cause,  dismissing  a  bill 
or  any  part  thereof,  or  granting  final  relief,  or  directing  an  interlocutory 
decree  appealable  in  its  nature,  there  shall  be  a  formal  decree  giving  effect 
thereto.  The  party  in  whose  favor  the  decision  is  made  shall  file  a  draft 
decree  within  such  time  as  the  court  or  judge  may  fix,  and  the  adverse 
party  may  file  corrections  thereof  within  such  additional  time  as  may  be 
fixed,  and  both  shall  forthwith  be  submitted  to  the  court  or  judge  for 
action.  The  parties  may  waive  such  draft  decree  and  corrections  thereof; 
but  in  every  case  there  shall  be  a  formal  decree,  and  the  entry  thereof, 
the  date  of  such  entry,  and  the  fact  that  such  entry  was  ordered  by  the 
judge,  and  by  which  judge,  shall  be  plainly  shown  by  the  docket  and  the 
record  of  Ihe  cause. 

22. 
INJUNCTION  PENDING  APPEALS. 
When  an  appeal  from  a  final  or  an  interlocutory  decree  in  an  equity  suit 
granting  or  dissolving  an  injunction  is  allowed,  the  judge  from  whose  de- 
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cision  the  appeal  is  taken,  or  this  court,  may  in  his  or  its  discretion,  at 
the  time  of  such  allowance,  or  afterwards,  and  from  time  to  time,  make 
an  order  or  orders  suspending  or  modifying  the  injunction  during  the 
pendency  of  the  appeal,  upon  such  terms  as  to  security,  or  otherwise,  as 
he  or  it  may  from  time  to  time  consider  proper  for  preserving  the  rights 
of  the   parties. 

23. 
PRINTING    RECORDS  AND   BRIEFS. 

1.  Except  for  special  cause,  questions  arising  on  demurrers,  or  other 
pleadings,  or  on  special  verdicts,  cases  stated  or  agreed,  cases  reserved, 
motions  in  arrest  of  judgment,  or  for  new  trials  except  as  directed  in 
Rule  15,  questions  of  jurisdiction,  motions  to  order,  continue  or  dissolve  in- 
junctions, or  equity  cases  submitted  on  demurrer  or  plea,  or  on  bill  and 
answer,  or  on  bill,  answer  and  proofs,  or  questions  arising  on  a  report 
of  a  master,  commissioner  or  assessor,  or  like  report,  will  not  be  heard 
unless  the  record  is  printed  and  copies  thereof  furnished,  as  hereinafter 
provided,  nor  unless  the  counsel  desiring  to  be  heard  furnishes  a  printed 
brief,  containing  an  abstract  of  the  parts  relied  on,  with  references  to 
the  pages  of  the  record,  and  also  the  points  made  and  the  authorities  cited 
in   support  of  them,  arranged  under   the   respective  points. 

Provided  that  the  adverse  party  may  furnish  or  may  be  required  to 
furnish,  a  printed  brief,  in  his  own  behalf,  with  the  points  made  and  au- 
thorties   cited,  arranged   as   hereinbefore  set  out. 

The  parties  may  stipulate  in  writing  that  parts  only  of  the  record  shall 
be  printed,  and  the  case  may  be  heard  on  those  so  printed;  but  the  court 
or  judge  may  direct  the  printing  of  other  parts. 

The  printing  of  the  record  shall,  in  the  first  instance,  be  done  by  the 
moving  party;  but  in  equity  cases  each  respondent  shall  be  held  to  print 
the  proofs   filed  by  him. 

2.  All  matter  printed  shall  conform  in  size  and  style  to  the  standard 
printed  record  of  the  United  States  Circuit  Court  of  Appeals  for  the  First 
Circuit;  otherwise  it  will  not  be  received  by  the  clerk  unless  by  special 
order. 

3.  The  record,  with  a  proper  index  prepared  by  the  clerk,  shall  be  printed 
by  him  or  under  his  supervision.  Provided,  nothing  in  these  rules  shall 
prevent  the  whole  or  any  part  of  the  record  from  being  printed,  in  the 
form  provided  by  them,  as  the  proofs  are  taken  by  the  examiner  or 
otherwise,  before  the  same  are  filed.  Provided,  also,  that  the  clerk  may 
receive  from  either  party,  and  use  as  parts  of  the  printed  record,  so  far 
as  the  same  may  be  of  proper  size  and  type,  any  portions  which  have  been 
printed  elsewhere,  and  also  printed  copies  of  patents  and  other  exhibits, 
allowing  the  party  furnishing  the  same  such  sum  therefor  as  the  clerk 
deems  reasonable,  not  exceeding  the  estimated  amount  of  the  cost  of  the 
same  if  printed  by  the  clerk:  and  the  amount  so  allowed  shall  be  added 
to  and  form  a  part  of  the  cost  of  printing. 

4.  The  plaintiff  or  petitioner,  or  his  attorney  or  solicitor,  whether  at 
law  or  in  equity,  on  docketing  a  case,  or  whenever  afterwards  required 
by   the   clerk,   shall   enter  into   an   undertaking   to  him,   with   or    without 
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surety  as  ho  may  elect,  for  the  payment  of  his  fees  in  the  suit  and  the 
cost  of  printing  to  be  done  in  his  behalf,  or  otherwise  satisfy  him  in 
that  respect ;  and,  in  the  absence  of  any  such  undertaking,  the  attorney  or 
solicitor  who  enters,  or  moves  in,  the  case  shall  be  liable  to  satisfy  the 
clerk  with  reference  to  all  the  foregoing  arising  prior  to  written  notice 
otherwise  given  by  him  to  the  clerk. 

5.  The  clerk  shall  seasonably  cause  an  estimate  to  be  made  of  the 
amount  to  be  paid  by  each  party  towards  the  cost  of  printing  the  record, 
and  of  the  clerk's  fee  therefor,  as  hereinafter  provided;  and,  if  such  party 
shall  not  forthwith  pay  the  amount  to  be  paid  by  him  as  thus  estimated, 
the  clerk  shall  notify  the  adverse  party,  and  he  may  pay  it,  and  so  cause 
the  printing  to  be  done. 

Any  person  desiring  printing  in  advance  of  publication  in  any  equity 
case,  under  such  circumstances  that  such  estimate  cannot  be  made,  shall 
pay  the  clerk  the  cost  of  printing  as  it  progresses. 

6.  The  clerk  shall  take  to  the  printer  the  original  papers  in  the  case; 
except  that  any  party  interested  in  any  papers,  desiring  that  the  same 
shall  continue  in  the  custody  of  the  clerk  for  preservation,  or  for  other 
reasons,  may  pay  at  his  own  cost  the  expense  of  a  copy  thereof,  to  be 
sent  to  the  printer,  and  thereupon  such  copy  shall  be  taken  to  him  instead 
of   the   original. 

7.  The  clerk  shall  receive  from  the  party  at  whose  expense  the  record 
is  printed,  in  addition  to  the  cost  of  printing,  eighteen  cents  for  each 
printed  page  of  the  record  and  index,  in  full  for  preparing  the  record  for 
the  printer,  indexing  the  same,  supervising  the  printing,  distributing  the 
copies,  and  for  all  other  incidental  services  relating  to  the  subject-matter 
of  this  rule,  to  be  accounted  for  with  his  emoluments. 

8.  Twenty  copies  of  the  record  shall  be  printed  for  the  use  of  the  judges 
and  counsel.  Additional  copies  may  be  printed  at  the  request  of  either 
party  for  his  own  use  and  at  his  own  expense,  or  shall  be  printed  by  order 
of  the  court  or  judge  thereof.  Twenty  copies  of  each  printed  brief  shall 
be  filed  with  the  clerk  for  the  use  of  the  judges  and  adverse  parties. 

The  counsel  for  each  adverse  party  shall  receive  three  copies  of  the 
printed  record  and  briefs. 

9.  If  the  record  shall  not  have  been  printed  when  the  case  is  reached, 
the  case  may  be  dismissed,  or  stand  over  on  such  terms  as  the  court  or 
judge  may  for  just  cause  direct;  provided,  if  any  respondent  in  equity 
shall  fail  to  print,  or  to  cause  to  have  printed,  the  portions  of  the  record 
as  herein  required,  the  court  or  judge  may  hear  the  ease  in  the  same  way, 
and  with  the  same  efl'ect,  as  though  the  parts  for  that  reason  not  printed 
were  no  portion  of  the  record. 

10.  The  expense  of  printing  the  record  and  brief,  not  exceeding  twenty 
pages  for  the  latter,  shall  be  taxed  against  the  party  held  liable  for  costs. 

24. 

BOOKS,  PAPERS,  ETC.,  IN  CLERK'S  OFFICE. 
No  book,  paper,  or  record  shall  be  taken  from  the  court  or  the  clerk's 
office,   unless   by   order   of   the   court   or  a   judge   thereof,   leaving,   except 
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as  the  court  or  judge  may  otherwise  order,  copies  of  such  papers,  and 
copies  of  such  parts  of  the  books  as  the  court  or  judge  deems  necessary, 
attested  by  the  clerk;  but  the  parties  may  at  all  times  have  copies. 


ORDER  BOOK. 
There  shall  be  kept  a  separate  order  book  in  which  shall  be  entered  these 
Rules,  and  all  rules  and  orders  of  a  general  character  hereafter  passed. 
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[The  following  Rules,  numbered  from  1  to  13G,  both  inclusive,  were  adopted 
on  the  28th  of  April,  1838,  and  went  into  effect  on  the  first  Monday 
of  August,  1838.  The  other  rules  were  adopted  at  the  dates  affixed 
to  them  respectively.] 

COMMON  LAW  RULES. 

1. 

Suits  relating  to  the  title  or  possession  of  land  (including  all  real  ac- 
tions), are  to  be  the  same  in  form,  in  this  Court,  and  to  be  conducted  by 
like  processes,  as  are  now  used  in  the  Supreme  Court  of  the  State  of  Xew 
York. 

2, 

Other  actions  at  law  shall  be  commenced  by  capias  ad  respondendum,  or 
summons,  in  which  shall  be  expressed  the  true  cause  of  action;  except  that 
bills  of  privilege  may  be  filed,  according  to  the  usual  course  of  the  Court, 
at  the  election  of  the  plaintiff. 

3. 

Writs  and  process  must  be  signed  and  sealed  by  the  clerk,  and  have 
the  name  of  the  attorney  at  whose  instance  they  issue,  endorsed  upon  them. 

Usually,  they  are  to  bear  test  the  day  they  are  issued,  and  may  be  re- 
turnable the  same  day,  or  any  day  thereafter  (Sundays  excepted),  in  term, 
or  vacation;  but  alias  and  pluries  writs  may  be  tested  on  the  return  day 
of  the  next  preceding  process;  and  writs  of  execution,  attachments  for 
contempt  of  Court,  or  nonpayment  of  costs,  writs  of  error,  mandamus,  or 
inhibition,  and  vrrits  of  recognizance  of  bail  in  civil  causes,  must  be  re- 
turnable in  term. 

When  bail  is  to  be  charged,  the  capias  ad  satisfaciendum  shall  be  placed 
in  the  marshal's  office  at  least  six  days  before  the  return  day  thereof. 

4. 

The  defendant  may  be  held  to  bail,  of  course  in  actions  of  debt,  covenant 
and  assumpsit,  where  the  suit  is  on  an  obligation  or  agreement  to  pay 
money,  and  the  writ  expresses  the  cause  of  action  and  the  true  amount 
due;  bail  may  be  taken  to  double  the  amount  stated  in  the  writ,  provided.. 
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however,  that  the  addition  to  such  amount  shall  not,  in  any  case,  exceed  one 
thousand  dollars. 

In  all  other  cases  (except  when  regulated  by  statute),  bail  shall  not  ht 
exacted  without  an  order  of  a  judge  endorsed  upon  the  writ. 


If  the  writ  is  issued  for  a  sum  greater  than  is  justly  due,  the  plaintiff 
fihall  pay  all  costs  incurred  in  proceedings  to  obtain  a  mitigation  of  bail. 

6. 

Rules  that  the  marshal  return  process,  or  bring  in  the  body,  shall  be  rules 
of  ten  days,  "or  that  he  show  cause,  at  the  expiration  of  that  time,  be- 
fore one  of  the  judges  at  Chambers,  why  an  attachment  should  not  issue 
against  him;"  and,  in  default  of  sufficient  cause  shown,  an  attachment 
may  be  ordered,  and  such  attachment  may  be  proceeded  upon,  before 
either  of  the  judges,  and  the  marshal  be  committed  or  discharged  upon  his 
order;  all  the  proceedings  shall  be  filed,  and  a  rule  of  Court  be  entered 
upon  the  final  order  of  the  judge,  in  conformity  thereto. 

7. 

In  bailable  suits,  the  defendant  shall  appear,  and  put  in  bail  to  the 
action,  and  give  due  notice  thereof,  within  ten  days  after  the  return  day 
of  the  process  served  upon  him;  or,  if  the  suit  was  removed  to  this  Coun, 
from  a  State  Court,  within  ten  days  after  filing  a  copy  of  the  process  in 
this  Court. 

8. 

The  plaintiff  shall  accept  to  bail  and  give  notice  thereof  within  four 
days  after  notice  that  the  same  has  been  put  in,  and,  in  default  thereof, 
oUch  bail  shall  be  deemed  perfected. 

9. 

Within  four  days  after  notice  of  exception,  the  bail  shall  justify,  or  new 
bail  be  put  in  and  perfected;  and,  if  bail  justify  at  any  time  subsequently, 
such  subsequent  justification  shall  not  affect  any  proceedings  on  the  bail 
bond,  or  against  the  officer,  which  may  have  been  instituted,  unless  upon 
the  special  order  of  a  judge,  and  on  such  terms  as  he  shall  impose. 

10. 

Bail  may  justify  before  the  clerk,  or  one  of  the  commissioners  to  take 
affidavits,  etc.,  appointed  by  this  Court,  with  a  right  of  appeal  to  one  of 
the  judges  at  Chambers,  and  thence  to  the  Court. 

11' 

The  service  of  a  declaration  before  bail  shall  be  put  in,  or  the  acceptance 
of  a  plea  before  the  time  of  exception  to  bail  shall  have  expired,  shall 
not  be  construed  to  be  a  waiver  of  bail,  or  of  justification. 

12. 

If  bail  to  the  officer  become  special  bail,  and  the  plaintiff  except  thereto, 
he  may  nevertheless  take  an  assignment  of  the  bail  bond,  if  bail  to  the 
action  is  not  duly  perfected. 
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13. 

The  following  shall  be  terms  on  which  proceedings  in  the  suit  on  the 
bail  bond  shall  be  stayed,  or  the  attachment  against  the  officer  set  aside: 

1st.  Putting  in  and  perfecting  bail  above,  and  paying  the  costs  of  the 
suit  on  the  bail  bond,  or  of  the  attachment  and  proceedings  thereosi  and  of 
the  motion,  unless  a  full  compliance  with  these  terms  shall  have  been 
previously  offered. 

2d.  Consenting  to  place  the  cause  in  the  same  condition  of  progress  as 
if  bail  had  been  duly  put  in  and  perfected.  And  if,  by  the  default  in 
putting  in  bail,  a  trial  shall  have  been  lost,  then  the  suit  on  the  bail 
bond,  or  proceedings  on  attachment,  shall  stand  as  security,  with  such 
leave  to  proceed  thereon  as  the  judge  may  allow. 

14. 

The  appearance  of  the  defendant  endorsed  on  the  capias  shall  be  a  suffi- 
cient appearance,  where  special  bail  is  not  required. 

15. 

All  rules,  which,  by  the  practice  of  this  Coiirt,  either  party  is  entitled 
to  enter  without  special  application  to  the  Court,  may  be  entered  as  well 
in  vacation  as  in  term,  and  shall  have  the  like  effect  as  if  entered  in  term 

16. 

The  defendant  having  perfected  his  appearance,  may,  at  any  time  there- 
after, take  a  rule  against  the  plaintiff,  "to  declare  within  twenty  days 
after  service  of  notice  of  the  rule,  or  be  non-prossed." 

17. 

The  rule  to  plead,  answer,  or  join  in  demurrer,  shall  be  a  rule  of  twenty 
days  after  service  of  a  notice  of  the  rule,  and  of  a  copy  of  the  pleading 
to  be  answered ;  except  the  rule  to  join  in  demurrer  to  a  plea  in  abate- 
ment, which  shall  be  a  rule  of  four  days  only. 

18. 

Tn  suits  commenced  by  scire  facias,  the  service  of  the  writ  shall  be  per- 
sonal on  the  party  to  be  summoned,  excepting  proceedings  for  the  revival 
of  a  judgment,  or  continuance  of  other  liens. 

19. 

A  scire  facias  upon  recognizance,  or  to  revive  a  judgment,  or  continue 
any  other  lien,  shall  be  served  by  personal  summons  of  the  defendant,  or, 
if  he  cannot  be  found,  by  leaving  a  copy  at  his  residence  or  usual  place  of 
business:  and  the  marshal  shall  return  the  manner  of  service.  If  the  de- 
fendant has  no  known  residence  or  place  of  business  within  the  district, 
the  plaintiff  may  proceed  as  heretofore,  by  two  writs  of  scire  facias.  But 
the  return  of  "nihil"  by  the  marshal  shall  also  state  the  reason  for  not 
making  the  service  as  above  directed. 
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20. 

Upon  the  return  of  "scire  feci"  to  a  scire  facias,  or  "nihil"  to  an  alias 
scire  facias,  the  rule  shall  be  that  the  defendant  appear  and  plead  in 
twenty  days,  or  judgment;  but  notice  of  the  rule  to  appear  need  not  be 
served;  no  notice  of  the  rule  to  plead,  unless  the  defendant  appear. 

21. 

When  there  shall  have  been  a  judgment  of  respondeas  ouster,  on  de- 
murrer to  a  plea  in  abatement,  the  plaintiff  having  served  the  defendant 
with  a  notice  of  the  judgment,  may,  after  four  days  from  the  day  of 
service  of  such  notice,  cause  the  default  of  the  defendant  in  not  pleading 
to  be  entered. 

22. 

After  default  entered,  the  party  shall  not  be  bound  to  accept  a  declara- 
tion, pleading,  or  answer  of  course,  unless  the  opposite  party  shall  file 
an  affidavit  of  merits,  and  serve  a  copy,  pay  or  offer  to  pay  the  cost  of 
the  default,  and  consent  to  place  the  cause  in  the  same  condition  as  if 
the  pleading  had  been  duly  filed  and  served. 

23. 

The  party  in  whose  favor  a  default  has  been  entered,  may,  at  any  day 
after,  enter  a  rule  for  such  judgment  as  is  to  be  rendered  by  law  by  reason 
of  the  default;  and,  in  all  actions  sounding  in  damages,  after  judgment 
for  the  plaintiff  by  default,  or  on  demurrer,  the  damages  shall  be  as- 
sessed on  writ  of  inquiry;  the  damages  on  notes,  bills,  or  specialties  for 
the  payment  of  money,  shall  be  assessed  by  the  clerk. 

24. 

The  caption  of  declarations  and  all  subsequent  pleadings  may  be  of 
the  return  day  of  the  writ,  and  need  not  be  stated  as  of  any  term  of  the 
Court.     All  pleadings  must  be  signed  by  an  attorney  of  the  Court. 

25. 

Nor  order  to  show  cause  of  action,  mitigate  bail,  or  for  a  bill  of  partic- 
ulars, will  be  allowed,  except  upon  affidavit  showing  probable  cause  there- 
for; nor  unless  the  order  to  show  cause  is  applied  for  within  four  days 
after  the  arrest;  and  for  particulars,  within  four  days  after  the  pleading 
under  which  it  is  demanded  is  filed  and  served. 

26. 

In  actions  founded  upon  contract,  the  defendant,  if  he  shall  appear  and 
plead  the  general  issue,  shall  annex  to  his  plea,  and  file  therewith,  an  af- 
fidavit that  he  has  a  good  and  substantial  defense  upon  the  merits,  as  he 
is  advised  by  his  counsel  and  verily  believes,  together  with  a  certificate 
of  counsel  that  he  so  advised  the  party;  otherwise,  such  plea  may  be 
treated  as  a  nullity. 

27. 

Special  pleas  or  demurrers  to  pleadings  shall  be  accompanied  by  a  cer- 
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tificate  of  a  counsellor  of  this  Court,  that,  in  his  opinion,  the  special  plea 
or  demurrer  is  well  founded;  otherwise,  the  plea  or  demurrer  may  be 
treated  as  a  nullity. 

28. 
If  a  plea  in  abatement  is  not  served  within  ten  days  from  the  day  of 
service  of  a  notice  of  the  rule  to  plead  and  copy  of  the  declaration,  the 
plaintiff  shall  not  be  held  to  receive  the  same  without  a  special  order  of 
the  Court  or  a  judge. 

29. 
The  plaintiff  may,  at  any  time  before  default  for  not  replying  shall 
be  entered,  if  the  plea  shall  be  a  special  plea  in  abatement,  or  within 
twenty  days  after  service  of  a  copy  of  the  plea,  if  it  shall  be  the  general 
issue,  amend  the  declaration;  and  the  rule  to  plead,  which  may  have  been 
taken  against  the  defendant,  shall  then  be  deemed  to  be  from  the  day  of 
the  service  of  a  copy  of  the  amended  declaration;  and,  in  like  manner, 
where  there  shall  be  a  demurrer  to  a  declaration  or  other  pleading,  not 
being  a  plea  in  abatement,  the  party  against  whom  the  demurrer  shall  be 
taken,  at  any  time  before  default  for  not  joining  in  demurrer  is  entered, 
may  amend  the  pleading  demurred  to;  and,  in  these  cases,  the  respective 
parties  may  amend  of  course,  and  without  co&ts,  but  shall  not  be  entitled 
so  to  amend  more  than  once.  Nor  shall  any  amendment  be  made  without 
first  entering  in  the  book  of  common  loiles,  a  rule  for  the  amendment,  and 
either  amending  the  pleading  on  file  in  a  distinct  manner,  showing  the 
amendment,  or  filing  a  copy  of  the  amended  pleading. 

30. 
If  the  defendant  shall  plead  the  general  issue,  and  if  the  plaintiff  shall 
not,  within  twenty  days  after  service  of  a  copy  of  the  plea,  amend  the 
declaration,  or  if  either  party  shall,  in  pleading,  in  any  degree  after  the 
plea,  tender  an  issue  to  the  contrary,  and  if  the  opposite  party  shall  not 
demur  to  such  pleading  within  twenty  days  after  service  with  a  copy 
thereof,  the  cause  shall,  in  each  of  these  cases,  be  deemed  to  be  at  issue 
at  the  end  of  such  twenty  days. 

31. 
All  notices  shall  be  in  writing;  and,  unless  the  party  to  be  served  there- 
with be  an  attorney  of  this  Court,  residing  in  the  city  of  Xew  York,  or 
shall  have  employed  an  attorney  of  this  Court,  it  shall  be  sufficient  service 
upon  him  to  put  up  any  notice,  declaration,  or  other  pleading  or  paper, 
in  a  conspicuous  place  in  the  clerk's  office;  or  the  same  may  be  given  to 
the  party.  But,  if  notice  of  a  retainer  shall  be  received  after  a  copy  of 
a  declaration  and  notice  of  rule  to  plead  shall  have  been  put  up  in  the 
clerk's  office,  and  before  the  defendant's  default  has  been  entered,  a  copy 
of  the  declaration  and  a  notice  of  the  rule  to  plead,  stating  the  time  when 
the  declaration  and  notice  were  put  up  in  the  clerk's  office,  shall  be  served 
on  the  defendant's  attorney;  and  the  time  of  pleading,  in  such  case,  shall 
be  from  the  day  of  serving  in  the  clerk's  office,  deducting  the  time  that 
may  have  elapsed  between  the  receipt  of  the  notice  of  retainer  and  such 
service  on  the  defendant's  attorney. 
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32. 

After  notice  of  retainer,  all  notices,  pleadings  and  papers  shall  be  served 
on  the  attorney;  provided,  however,  that  where  a  defendant  is  returned 
in  custody,  and  remains  in  jail,  and  has  retained  no  attorney,  a  copy  of 
the  declaration  and  notice  of  rule  to  plead  shall  be  delivered  to  such 
prisoner,  or  to  the  officer  or  keeper  of  the  jail  in  whose  custody  he  is; 
and,  provided  further,  that  where  the  object  is  to  bring  a  party  into  con- 
tempt for  disobeying  any  rule  or  order  of  Court,  the  service  shall  be 
on  him  personally,  unless  otherwise  especially  ordered  by  the  Court. 

33. 

When  an  attorney  of  this  Court,  who  does  not  reside  in  the  city  of 
New  York,  has  no  agent  in  this  Court,  but  has  one  in  the  Supreme  Court 
of  the  State,  residing  in  this  city,  he  shall  be  considered  the  agent  of  such 
attorney  in  this  Court;  and,  if  there  is  no  such  agent,  service  of  all  notices 
and  papers  directed  to  the  attorney,  by  affixing  the  same  in  a  conspicuous 
place  in  the  clerk's  office,  shall  be  sufficient. 

34. 

Service  on  an  attorney's  agent  shall  be  as  valid,  in  all  cases,  as  if  made 
on  the  attorney  himself.  The  appointment  of  agents  in  this  Court  shall 
be  in  writing,  signed  by  the  attorney  and  filed  with  the  clerk,  who  shall 
keep  a  catalogue  of  the  same,  with  the  attorneys'  names  alphabetically 
arranged. 

35. 

Notices  of  trial,  argument,  hearing,  or  motion,  are  to  be  for  the  first 
day  of  term;  if,  however,  sufficient  cause  is  shown  therefor,  an  order  may 
be  obtained  from  the  Court  or  a  judge,  permitting  such  notice  to  be  given 
for  any  other  day  of  term,  including  times  to  which  the  Court  may  stand 
adjourned. 

36. 

Notices  of  justification  of  bail,  notices  of  motions,  argument,  or  hearing, 
shall  be  served  at  least  four  days  before  the  time  of  such  justification, 
hearing,  &c.,  and  eight  days  when  the  same  shall  be  served  pursuant  to 
the  31st  and  34th  Rules  of  this  Court.  Notices  of  trial  shall  be  at  least 
eight  days. 

37. 

The  day  on  which  any  rule  shall  be  entered,  or  order,  notice,  pleading, 
or  paper  served,  shall  be  excluded,  in  the  computation  of  the  time  for 
complying  with  the  exigency  of  such  rule,  order,  notice,  pleading,  or  paper; 
and  the  day  on  which  compliance  therewith  is  required,  shall  be  included; 
except  whore  it  shall  fall  on  a  Sunday,  in  which  case  the  party  shall  have 
the  next  day  to  comply  therewith. 

38. 

The  attorney  of  either  party  may  give  notice  of  argument  of  issues  in 
law,  or  on  writs  of  error  or  cases  made,  and  set  them  down  for  hearing, 
and  cither   party  shall  be  at  liberty  to  bring  them  on  when   called  upon 
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his  notice,  and  if  the  other  party  does  not  appear,  he  may  take  such  judg- 
ment or  order  as  he  is  entitled  to  thereupon,  by  default. 

39. 

Motions  in  arrest  of  judgment;  to  set  aside  nonsuit,  verdict  or  inquisi- 
tion, otherwise  than  for  irregularity  only;  to  withdraw  pleadings  from  the 
files  or  alter  the  minutes  of  Court  to  quash  indictments;  for  a  new  trial; 
in  relation  to  writs  of  error,  mandamus  or  certiorari;  to  stay  proceedings 
beyond  a  stated  term;  or  for  the  judgment  of  the  Court  on  issues  of  law 
or  case  made;  or  for  the  relief  of  special  bail  after  they  are  fixed  at  law, 
must  be  made  before  the  Court  in  term. 

40. 

All  other  motions  may  be  made  before  either  of  the  judges  out  of  Court. 

41. 

Commissions  to  take  testimony  may  be  taken  out  by  either  party  after 

suit  brought. 

42. 

Four  days'  notice  shall  be  given  in  writing  to  the  opposite  party,  or 
his  attorney,  of  the  intention  to  sue  out  a  commission,  together  with  the 
names  of  the  commissioner  or  commissioners,  witness  or  witnesses,  when 
known,  and  residence  and  occupation  of  commissioners  and  witnesses,  when 
known,  and  of  the  facts  expected  to  be  proved. 

43. 

At  the  expiration  of  the  four  days,  a  rule  may  be  entered  of  course 
in  the  common  rules,  ordering  such  commission,  unless  proceedings  are 
previously  stayed  by  a  judge,  or  unless  the  attorney  of  the  opposite  party 
file  a  written  consent  to  admit,  on  the  trial,  that  the  witness  named 
will  swear  to  the  facts  stated. 

44. 

All  commissions  must  be  issued  under  the  seal  of  the  Court  and  signed 
by  the  clerk,  with  the  name  of  the  attorney  moving  it  subscribed  thereto. 
They  may  be  directed  to  one  commissioner  or  three;  but  no  costs  shall 
be  taxed  for  the  services  of  more  than  one  commissioner,  unless  both 
parties  unite  in   requiring  a  greater  number. 

45. 

After  a  commission  is  actually  issued  and  in  a  train  for  execution,  pro- 
ceedings may  be  stayed  in  the  cause  by  a  judge,  on  proper  cause  shown, 
a  reasonable  time  for  the  execution  and  return  thereof. 

46. 

A  commission  may  be  moved  for  before  the  Court,  or  a  judge  out  of 
Court  (under  special  circumstances  to  be  allowed  by  the  Court  or  judge), 
and  the  proceedings  in  such  case  are  to  be  conformable  to  the  rules  of 
this  Court  and  the  District  Court  applicable   thereto. 
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47. 

A  commission  may  be  executed  by  a  majority  of  the  commissioners 
flamed  therein,  if  more  than  one,  and  shall  be  accompanied  by  written 
or  printed  instructions  directing  the  manner  of  its  execution  and  return. 

48. 

The  interrogatories  for  the  direct  and  cross-examination  shall  be  an- 
nexed to  the  commission,  and,  in  case  the  parties  disagree  respecting  them, 
be  presented  to  a  judge  for  his  allowance  at  one  time;  a  copy  of  the 
direct  interrogatories,  with  a  notice  of  the  time  of  presenting  the  same  for 
allowance,  shall  be  served  eight  days  before  such  time,  and  copies  of  cross- 
interrogatories  four  days  after  such  service. 

49. 

Witnesses  not  named  in  the  commission  may  be  examined  by  the  com- 
missioners, and,  if  the  depositions  are  objected  to  on  trial,  the  Court  will 
decide  upon  the  sufficiency  of  the  excuse  for  not  naming  them;  all  ob- 
jections to  the  depositions  for  this  cause  shall,  however,  be  deemed  waived, 
unless  notice  in  writing  be  given  thereof  to  the  opposite  party  within  four 
days  after  the  commission  is  opened. 

50. 

Commissions  executed  within  the  United  States  may  be  returned  by 
mail,  addressed  to  the  clerk,  and  having  the  title  of  the  cause  marked  upon 
the  envelope;  those  executed  out  of  the  United  States  may  be  returned 
in  like  form,  by  the  usual  mode  of  transmitting  letters  between  such  place 
and  the  city  of  New  York. 

51. 

Motion  for  judgment,  that  the  suit  be  dismissed  for  not  going  to  trial, 
may  be  made  after  the  discharge  of  the  jury,  in  the  same  term  for  which 
notice  of  trial  was  given,  or  at  the  next  term;  and  the  plaintiff  shall  not 
be  permitted  to  stipulate  to  try  the  cause  at  the  next  term,  unless  upon 
sufficient  excuse,  to  be  approved  by  the  Court,  for  not  having  proceeded  to 
trial;  and  if  the  costs  ordered  to  be  paid  on  permission  to  stipulate,  be 
not  paid  within  twenty  days  after  such  permission,  the  defendant  may, 
after  demand  and  service  of  a  certified  copy  of  the  order  to  pay  costs,  and 
of  the  taxed  bill,  on  filing  an  affidavit  of  such  demand  and  service  and  of 
non-payment,  enter  judgment  that  the  suit  be  dismissed,  in  the  same 
manner  as  if  no  permission   had  been  given. 

52. 

Each  judge  shall  be  furnished,  at  the  argument,  with  a  copy  of  the 
case,  bill  of  exceptions,  demurrer  to  evidence,  demurrer  book,  or  special 
verdict;  or,  on  motion  for  a  new  trial  upon  newly-discovered  evidence, 
with  copies  of  the  affidavits  or  papers  whereon  the  motion  is  founded  or 
opposed ;  or,  if  the  motion  be  in  arrest  of  judgment,  with  copies  of  the 
pleadings,  or  so  much  thereof  as  may  be  necessary,  together  with  the 
points  intended  to  be  made  by  the  respective  parties.     And  copies  of  the 
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affidavits  and  papers  on  which  such  motions  are  founded,  shall  be  served 
on  the  opposite  party,  four  days  before  the  day  for  which  the  motion  is 

noticed. 

53. 

If  the  plaintiff,  at  the  commencement  of  the  action,  be,  or  pending  the 
same,  become,  a  non-resident  of  this  State,  or  if,  on  demand  in  writing 
by  the  defendant's  attorney,  notice  of  his  residence  shall  not  be  given, 
the  defendant  may,  upon  proof  of  either  such  cause,  enter  a  rule  of  course, 
that  the  plaintiff  give  security  for  costs  within  ten  days  after  service  of 
notice  thereof,  or  be  non-prossed. 

54. 

The  security  shall  be  a  bond  to  the  opposite  party,  filed  in  the  clerk's 
office,  duly  executed  by  some  sufficient  person  residing  within  the  district, 
in  the  penalty  of  one  hundred  dollars  (unless  a  larger  penalty  shall  be 
directed  by  the  Court  or  a  judge),  with  a  condition,  that,  if  the  plaintiff 
shall  discontinue  his  action,  or  it  be  dismissed  or  non-prossed,  or  if  judg- 
ment shall  pass  against  him  therein,  he  shall  pay  all  such  costs  as  shall 
be  adjudged  or  awarded  against  hira  in  such  action.  The  sufficiency  of 
the  security  may  be  excepted  to;  and,  thereupon,  such  security  shall 
justify  before  the  clerk,  within  the  respective  periods,  and  in  like  manner, 
as  is  the  practice  with  respect  to  special  bail.  And,  on  failure  of  giving 
such  security,  or  in  default  of  such  justification,  and  on  due  proof  of  the 
service  of  notice  of  such  rules,  and  of  any  such  default,  a  judgment  of 
non-pros  may  be  entered. 

55. 

When  a  cause  is  noticed  for  trial  or  argument  for  the  first  day  of  the 
term,  a  notice  thereof,  with  a  note  of  the  issue  and  of  the  pleadings, 
and  of  the  attorneys'  names,  shall  be  delivered  to  the  clerk  at  least  eight 
days  next  preceding  the  term;  and  the  clerk  shall,  as  early  as  the  follow- 
ing Thursday,  have  the  calendar  of  causes  to  be  tried,  made  up,  arranging 
them  according  to  the  dates  of  their  issues.  And  no  cause  shall  be  put 
upon  the  calendar,  without  the  special  order  of  the  Court  unless  the  note 
of  issue  shall  be  furnished  as  is  hereby  required.* 

5C. 

Where  an  action  is  pending  in  this  Court,  and  either  party  dies  before 
final  judgment,  and  the  cause  of  action  survives,  the  legal  representatives 
of  the  deceased  party  may,  on  presenting  letters  testamentary,  or  of  ad- 
ministration, in  open  Court,  be  admitted  voluntarily  to  come  in  and  prose- 
cute or  defend  such  suit  as  party  thereto;  the  letters  testamentary,  or  of 
administration,  remaining  deposited  in  Court  during  such  term,  to  the 
end  that  any  legal  objection  to  the  right  of  such  representative  to  appear 
may  be  taken. 

57. 

The  order  admitting  such  party,  unless  assented  to  by  the  opposite  party, 

shall  be  nisi,  in  the  first  instance,  and  become  absolute  if  sufficient  cause 

be  not  shown  against  it,  within  four  days  after  notice  thereof. 

*As  amended   October  2d,   1872. 
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5S. 
If  such  representative  be  appointed  more  than  ten  days  before  a  stated 
term,  an  order  may  be  entered  nisi,  in  the  common  rules,  authorizing  him 
to  prosecute  or  defend,  and  shall  become  absolute,  if  not  vacated  or  sus- 
pended by  order  of  a  judge  or  the  Court,  within  ten  days  after  service  of 
a  copy  thereof  on  the  attorney  of  the  opposite  party. 

59. 

When  such  rule  is  entered  out  of  Court,  the  letters  testamentary,  or  of 
administration,  shall  at  the  same  time  be  deposited  with  the  clerk,  and 
so  remain  until  the  succeeding  term,  or  until  the  rule  becomes  absolute, 
or  is   vacated,  as  before   provided. 

60. 

The  clerk  shall,  fifteen  days  before  a  stated  term,  (and  as  many  days 
before  a  special  session,  or  adjourned  term,  as  circumstances  will  permit, 
where  fifteen  days  do  not  intervene),  issue  to  the  marshal  a  venire,  re- 
quiring him  to  summon  twenty-four  grand  jurors,  and  thirty-six  petit 
jurors.  If  the  state  of  public  business  requires  a  greater  number  of  petit 
jurors,  a  mandate  shall  be  obtained  from  one  of  the  judges,  and  be  en- 
dorsed on  the  venire,  directing  the  additional  number  of  jurors  to  be 
summoned,  which  shall  then  be  regarded  as  part  of  such  venire. 

61. 

All  jurors  residing  out  of  the  city  of  New  York  shall  be  summoned 
at  least  six  days  and  petit  jurors  residing  within  the  city,  four  days, 
before  the  return  of  the  venire. 

62. 

The  venire  shall  specify  the  qualifications  of  jurors:  "Free  and  lawful 
men,  resident  within  the  Southern  District  of  New  York,  above  the  age 
of  twenty-one,  and  under  the  age  of  sixty  years,  each  of  whom  .hall  have 
in  his  own  name,  or  right,  or  in  trust  for  him  or  his  wife,  a  freehold  in 
lands,  messuages,  and  tenements,  (or  a  personal  estate,  if  resident  within 
the  city  of  New  York),  of  the  value  of  one  hundred  and  fifty  dollars,  free 
of  all  reprises,  debts,  demands,  or  incumbrances  whatsoever." 

63. 

The  marshal  shall  annex  to  the  return  of  every  venire,  a  panel  of  jurors 
summoned,  designating  their  names,  residence,  and  occupation,  and  at 
the  request  of  any  party  indicted,  or  having  a  civil  cause  on  the  calendar 
for  trial,  the   clerk  shall   furnish  him  with  a  copy  of  the  panel. 

64. 

Inquest  in  causes  may  be  taken,  out  of  their  order  on  the  calendar,  at 
the  opening  of  the  Court,  on  any  day  after  the  first  day  in  term,  pro- 
vided the  intention  is  expressed  in  the  notice  of  trial,  and  a  sufficient 
affidavit  of  merits  be  not  filed  and  a  copy  thereof  served;  and,  when  an 
inquest  is  regularly  taken,  the  same  shall  not  be  set  aside  except  on 
payment  of  the  costs  thereof  and  of  opposing  the  motion. 

2069 


App.   I.,   F.  CIRCUIT    COURT.  [Code  Fed. 

65. 

Rules  for  final  judgment  shall  be  absolute  from  the  time  of  entry,  un- 
less conditional  in  their  terms;  and  the  party  obtaining  the  same  is  en- 
titled to  proceed  thereon  instanter. 

66. 

Proceedings  upon  judgments  may  be  stayed,  by  motion  to  the  court,  or 
by  order  of  a  judge;  and  a  case  agreed  or  settled,  or  a  bill  of  exceptions 
signed,  will  per  se,  stay  proceedings  thereon. 

67. 

Whenever  it  shall  be  intended  to  move  to  set  aside  a  verdict  except  for 
irregularity,  a  case  may  be  prepared  by  the  party  intending  the  motion, 
and  a  copy  thereof  served  on  the  opposite  party,  before  judgment  is 
rendered  and  entered  upon  such  verdict,  who  may,  within  four  days  there- 
after, propose  amendments  thereto,  and  serve  a  copy  on  the  party  who 
prepared  the  case,  and,  if  the  parties  cannot  agree  together  in  regard 
to  such  amendments,  then,  within  four  days  thereafter,  either  party  may 
give  the  other  notice  to  appear,  within  a  convenient  time,  and  not  more 
than  four  days  after  service  of  such  notice,  before  the  judge  who  tried 
the  cause,  to  have  the  case  and  amendments  settled;  and  the  judge  shall 
thereupon  correct  and  settle  the  same  as  he  shall  deem  to  consist  with 
the  truth  of  the  facts;  but,  if  the  parties  shall  omit,  within  the  several 
times  above  limited,  unless  the  same  shall  be  enlarged  by  a  judge,  the 
one  to  propose  amendments,  and  the  other  to  notify  an  appearance  before 
the  judge,  they  shall  respectively  be  deemed,  the  former  to  have  agreed 
to  the  case  as  prepared,  and  the  latter  to  have  agreed  to  the  amendments 
as  prepared;  and,  if  the  party  omit  to  make  a  case  within  the  time  above 
limited,  unless  the  time  shall  be  enlarged  as  aforesaid,  he  shall  be  deemed 
to  have  waived  his  right  thereto. 

68. 

If  judgment  has  been  rendered  upon  a  verdict,  the  party  intending  to 
move  for  a  new  trial  shall  give  four  days'  notice  in  writing  to  the  op- 
posite party,  of  any  motion  to  stay  execution  thereon,  and  also  of  the 
petition  intended  to  be  filed  pursuant  to  18th  section  of  the  Act  of  Sept. 
24,  1789,  unless  a  shorter  time  be  allowed  by  the  Court  or  a  judge. 

69. 

Where  exceptions  to  the  opinion  of  the  Court  are  taken  by  either  party 
on  the  trial  of  a  cause,  or  there  is  a  demurrer  to  evidence  interposed,  or 
a  special  verdict  found,  the  party  shall  not  be  required  to  prepare  his 
bill  of  exceptions  at  the  trial  or  his  demurrer  or  statement  of  the  evidence, 
or  to  put  in  form  the  special  verdict,  but  shall  merely  reduce  such  excep- 
tions to  writing,  or  make  a  minute  of  the  demurrer  to  the  evidence,  and 
of  the  facts  found  specially  by  the  jury,  as  the  case  may  happen  to  be, 
and  deliver  it  to  the  Court;  or  the  Court  will  themselves,  at  the  request 
of  either  party,  note  the  point,  and  the  bill  of  exceptions,  demurrer  to  evi- 
dence, and   special   verdict,  shall   afterwards  be   drawn   up,  amended,   and 
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settled,  within  sucli  times,  and  under  the  same  rules  and  regulations,  as 
are  observed   with  respect  to  cases. 

70. 

The  same  rules  and  regulations  shall  apply  to  cases  made  upon  ver- 
dicts taken  subject  to  the  opinion  of  the  Court,  and  it  shall  be  the 
duty  of  the  party  in  whose  favor  such  verdict  shall  be  taken,  to  make 
and  prepare  the  case.  Where  a  case  shall  be  made,  with  leave  to 
turn  the  same  into  a  special  verdict  or  bill  of  exceptions,  the  party  shall 
not  be  at  liberty  to  do  either  at  his  election,  but  the  Court  may,  if  they 
think  proper,  prescribe  the  one  which  he  shall  adopt. 

71. 

When  a  bill  of  exceptions  shall  be  taken  on  the  trial,  the  same  may 
before  judgment,  be  used  instead  of  a  case,  on  motion  for  a  new  trial, 
and  notice  of  such  motion,  together  with  service  of  a  copy  of  such  bill  of 
exceptions,  shall  operate  to  stay  all  further  proceedings,  until  the  decision 
of  the  Court,  provided,  that  proceedings  shall  not  be  longer  stayed  than  if 
a  case  had  been  regularly  made. 

72. 

In  cases  of  division  of  opinion  between  the  judges  on  points  of  law,  the 
Court,  at  the  instance  of  either  party,  will  forthwith  note  such  points  in 
writing. 

73. 

Either  party  may,  within  four  days  thereafter,  serve  on  the  other  a 
statement,  or  certificate  in  writing,  of  such  points,  and  also  of  facts  in 
the  case  upon  which  the  points  arose,  and,  if  no  amendments  are  pro- 
posed thereto  within  two  days,  such  statement  shall  be  filed  and  shall  be 
engrossed  by  the  clerk,  and  be  certified  to  the  Supreme  Court,  under  the 
seal  of  this  Court. 

74. 

In  case  of  disagreement  between  the  parties,  the  statement  or  certificate 
shall  be  submitted  to  the  Court,  and  be  settled  by  the  judges,  as  in  the 
matter  of  a  case  or  bill  of  exceptions. 

75. 

The  like  practice  shall  be  pursued,  in  certifying  a  division  of  opinion  in 
proceedings  on  indictments. 

76. 
The  placita  of  judgment  records  shall  be  of  the  day   when  issue  was 
joined,  or  the  default  was  entered,  and  need  not  be  stated  as  of  any  term 
of  the  Court. 

77. 
Continuance  by  vice   comes  non  misit  breve   or  curia  advisari   vult  are 
abolished  in  this  Court,  and,  instead  thereof,  an  entry  shall  be  made  that 
the  cause  was  duly  continued  until  the  time  when  the  trial,  judgment,  or 
other  act  of  the  Court  therein,  requiring  an  entry  on  the  record,  was  had. 
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78. 
In  the  sale  of  real  estate  under  execution  issuing  from  ^Ws  Court  the 
marshal  shall  sonform  his  proceedings  to  the  directions  of  the  law  of  this 
State,  now  in  force,  in  relation  to  the  sale  of  real  estate  on  execution,  and, 
in  addition  to  the  certificate  filed  with  the  clerk  of  the  county  where 
the  lands  sold  are  situated,  shall  file  a  copy  thereof  with  the  x^lerk  of  this 

Court. 

79. 

Redemption  of  lands  sold  under  execution  out  of  this  Court,  may  be 
made  in  the  same  manner,  and  with  like  effect,  and  by  the  same  persons, 
as  prescribed  by  the  laws  of  this  State  now  in  force.  And  the  sales  by 
the  marshal  shall  be  made  subject  to  such  redemption. 

80. 

On  suing  out  a  writ  of  error  to  the  District  Court,  and  before  the  clerk 
seals  the  same,  the  plaintiff  in  error  (other  than  the  United  States),  shall 
file  security,  with  two  or  more  sureties,  to  be  approved  by  one  of  the  judges 
of  the  Court  (in  the  sum  of  five  hundred  dtHars  when  the  writ  of  error 
does  not  operate  as  a  supersedeas),  conditioned  to  prosecute  his  writ  of 
error  to  effect,  and  answer  all  damages  and  costs  awarded  against  him. 

81. 

The  clerk  shall  forthwith  make  return  to  a  writ  of  error,  by  transmitting 
a  certified  copy  of  the  record  and  all  proceedings  in  the  cause  (including 
the  bill  of  exceptions,  when  one  has  been  signed  by  the  judge  and  filed  by 
the  party),  under  the  seal  of  the  Court. 

82. 

The  plaintiff  in  error  shall  assign  error  within  two  days  of  the  term, 
in  which  the  writ  is  returned,  first  following  the  return  thereof,  and 
the  defendant  shall  join  issue,  within  two  days  after  the  assignment,  unless, 
in  either  case,  the  Court,  by  special  order,  shall  enlarge  the  time. 

83. 

No  further  order  on  the  defendant  in  error  to  appear  and  join  in  error 
need  be  given,  than  the  citation  required  by  statute,  provided  that  the 
same  is  served  twenty  days  previous  to  the  return  of  the  writ  of  error. 

84. 

If  the  plaintiff  in  error  fails  to  appear  and  file  his  assignment  of  errors, 
within  two  days  after  the  return  of  the  writ  of  error,  the  defendant 
may  have  a  rule  of  course,  for  judgment  of  non  pros.  But  if  there  are 
not  two  days  remaining  in  term  after  the  return  of  the  writ  of  error,  the 
plaintiff  will  be  entitled  to  the  two  first  days  of  the  succeeding  term. 

85. 
The  plaintiff  in  error   may,  by   affidavit,  show  and  prove   the  value  of 
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the  matter   in   dispute,  in   order  to  sustain   the  jurisdictio   of   the    Court, 
and  a  suggestion  shall  thereupon  be  entered  on  the  record. 

86. 

No  certiorari  for  diminution  shall  issue,  without  the  affidavit  of  the 
party,  showing  reasonable  cause  for  alleging  diminution,  and  in  what  such 
diminution  consists;  nor  shall  it  be  allowed  after  issue  in  error  joined 
without  special  order. 

87. 

In  every  cause  in  which  the  defendant  in  error  fails  to  appear,  the  plain- 
tiff in  error  may  proceed  ex  parte. 

88. 

When  a  bond  with  sureties  is  approved  by  the  judge  and  iiled,  the 
clerk  may  seal  a  writ  of  error,  without  mandate  or  allowance  by  the 
judge.  ^ 

89. 
A  judge's  order,  staying  proceedings,  accompanied  with  service  of  notice 
of  motion,  and  copies  of  proofs  to  be  used  thereon,  shall  stand  in  force 
until  revoked  or  modified  by  one  of  the  judges,  or  until  the  order  of  the 
Court  thereon.  But,  if  the  party  obtaining  such  order  shall  not  proceed 
thereon  at  the  next  term,  the  opposite  party  may  enter  an  order  of  course 
vacating  such  stay  of  proceedings,  and  for  his  costs  in  consequence  thereof 


90. 


No  agreement,  or  consent,  between  the  parties  or  their  attorneys  "n 
respect  to  the  proceedings  in  court,  shall  be  binding  unless  reduced  to  writ- 
ing, and  signed  by  the  party  against  whom  it  shall  be  alleged  or  suggested 


91. 


When  a  suit  shall  be  commenced  for  a  nonresident,  and  also  when,  at 
any  time  pending  the  action,  the  plaintiff  shall  remove  out  of  the  district. 
and  the  attorney  shall  thereafter  proceed  in  such  suit,  without  security 
for  costs  being  given,  he  shall,  in  either  case,  be  deemed  to  have  become 
security  for  costs  to  an  amount  not  exceeding  one  hundred  dollars.  Pro- 
vided, that  this  rule  shall  not  apply  where  one  of  several  plaintiffs  resides 
within  the  district. 


92. 


Upon  payment  of  money  into  Court,  except  with  a  plea  of  tender,  the 
plaintiff,  if  he  accept  thereof  in  full  of  the  debt  or  damages  claimed,  Lhall 
serve  the  defendant  with  a  bill  of  costs,  and  give  two  days'  notice  of  tax- 
ation; and  unless  the  defendant  pays  the  costs  within  two  days  after 
the  same  shall  be  taxed,  the  plaintiff  may  take  out  the  money  and  proceed 
in  the  cause,  and  shall  be  entitled  to  judgment  for  the  amount  so  taken  out 
of  Court;  but  execution  shall  be  endorsed  "to  levy  the  costs  of  suits."  And, 
where  money  is  paid  into  Court,  the  amount  shall  not  be  struck  out  of 
of  the  declaration  or  verdict,  but  the  plaintiff  shall  deduct  the  same  from 
his  execution. 
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93. 

Attorneys  and  counsellors  of  the  Supreme  Court,  and  solicitors  and 
counsellors  of  the  Court  of  Chancery,  of  this  State,  may,  on  presentation 
of  their  licenses  to  the  clerk  and  his  report  of  their  degree,  have  an  order 
of  course  entered,  in  open  Court,  in  term  time,  or  in  the  common  rules,  in 
vacation,  admitting  them  to  the  same  standing  in  this  Court;  and  at- 
torneys and  solicitors  of  the  said  Courts  may  also  be  admitted  as  proctors, 
and  counsellors  of  the  said  Courts  may  be  admitted  as  advocates,  on  the 
Admiralty  side  of  this  Court;  all  such  officers  first  taking  and  subscribing 
the  oaths  of  office  prescribed  by  the  Constitution  and  laws  of  the  United 
States. 

94. 

The  clerk  may  tax  or  certify  bills  of  costs,  and  sign  judgment  records. 
In  case  of  the  absence  of  the  clerk  from  the  city,  or  his  inability  to  trans- 
act business,  his  deputy  or  chief  clerk  is  authorized  to  sign  judgments, 
and  tax  or  certify  all  bills  of  costs  in  this  Court,  other  than  those  of  the 

clerk. 

95. 

Xo  costs  shall  hereafter  be  taxed  by  eith'^r  party,  as  against  the  other, 
on  motion  made  pursuant  to  the  40th  rule  of  this  Court,  except  for  disburse- 
ments actually  incurred,  unless  upon  proceedings  taken  under  the  5th  rule 
of  this  Court. 

96. 

The  costs  of  parties,  except  as  otherwise  regulated  by  law,  shall  be 
allowed  according  to  the  rates,  for  the  time  being,  in  the  Supreme  Court 
of  this  State;  and  for  taking  depositions,  under  the  Act  of  Congress,  or 
under  commissions,  the  same  charges,  and  no  other  shall  be  taxed,  as  if 
the  depositions  had  been  drawn  and  engrossed  by  the  attorneys;  and 
no  other  charges,  or  expenses,  incurred  in  taking  such  depositions,  or 
executing,  or  returning,  commissions,  shall  be  taxed  by  one  party  against 
the  other. 

97. 

Appeals  from  taxation  of  costs,  may  be  made  instanter  to  a  judge  out  of 
Court,  but  no  costs  shall  be  allowed  to  either  party,  on  such  appeal. 

98. 
No  notice   (except  to  settle  a  case,  or  bill  of  exceptions),  can  be  given 
for  proceedings  before  a  judge  out  of  the  city  of  New  York,  without  an 
order  first  obtained  for  that  purpose,  or  an  affidavit  showing  both  judges 
absent  from  the  city. 

99. 
Causes   will   be   called  in   their   place   on   the   calendar,   and    no   motion 
will  be   entertained  to  set   them  down   for  a  particular  day,  and  if  not 
moved  for  trial,  when  called,  the  party  entitled  to  bring  them  on  will  be 
regarded  in  default,  unless  the  entire  calendar  is  called  again. 

100. 

Where  two  counsel,  on  each  side,  either  in  civil  or  criminal  causes,  sum 
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up  to  the  jury,  or  argue  to  the  court,  the  arguments  shall  be  heard  alter- 
nately, and  not  from  both  counsel  consecutively  on  the  same  side. 

101. 

The  clerk  of  this  Court,  and,  in  case  of  his  sickness,  or  in  ability  to 
transact  business,  or  absence  from  the  city,  his  deputy,  or  chief  clerk,  being 
of  the  degree  of  attorney  or  counsellor  of  this  Court  (and  whose  ap- 
pointment shall  have  been  duly  filed  in  the  clerk's  office),  may  take  the 
acknowledgment  of  satisfaction  of  judgment  entered  in  this  Court. 

102. 

In  cases  not  provided  for  by  the  rules  of  this  Court,  the  Rules  of  the 
District  Court,  of  the  Southern  District  of  New  York,  for  the  time  being, 
wliether  now  in  force,  or  subsequently  adopted,  so  far  as  the  same  are 
applicable,  are  to  be  considered  as  rules  for  this  Court. 

103. 

The  sheriff,  and  under-sheriff,  of  the  city  and  county  of  New  York,  are 
appointed  to  serve  process,  issued  out  of  this  Court,  in  all  causes  in  which 
the  marshal  of  the  Southern  District  of  New  York,  or  his  deputy,  is  a 
party. 

104. 

The  clerk  of  this  Court,  and  his  chief  clerk  or  deputy,  the  general 
deputy  of  the  marshal  of  the  Southern  District  of  New  York  (the  said 
chief  clerk  or  deputy  of  the  clerk  and  general  deputy  of  the  marshal  being 
designated  by  appointments  duly  filed  in  the  clerk's  office),  and  the  clerk  of 
each  of  the  counties  within  the  Southern  District  of  New  York  (other 
than  the  city  and  county  of  New  York),  for  the  time  being,  shall  ex-officio, 
be  commissioners  to  take  affidavits  and  acknowledgment  of  bail,  in  civil 
causes  depending  in  the  Courts  of  the  United  States,  pursuant  to  the 
provisions  of  the  Acts  of  Congress  in  that  behalf;  and  all  orders  hereto- 
fore made  for  the  appointment  of  such  commissioners  are  hereby  annulled. 

EQUITY  EULES. 
105. 

No  motion  for  an  injunction  (except  to  stay  waste),  shall  be  heard, 
unless  a  copy  of  the  bill,  and  of  the  depositions  to  be  offered  in  its  support, 
shall  be  served  on  the  adverse  party,  or  his  attorney,  at  least  four  days 
before  motion  made. 

106. 
The  defendant  may  show  cause  against  the  allowance  of  an  injunction, 
either  by  plea,  answer,  or  demurrer  to  the  bill,  or  by  parol  exception  to 
its  legal  sufficiency,  or  by  deposition,  disproving  the  equity  on  which  the 
motion  is  founded. 

107. 
Suppletory,  or  supporting,  proofs  may,  at  the   discretion  of  the  Court, 
or   judge,  be    offered   by   the    complainant,   to   rebut   the   cause  shown   by 
the  defendant;  but  the  reception  of  such  additional  proofs  is  not  to  permit 
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the  introduction  of  further  proofs  in  opposition  thereto,  by  the  defendant, 
previous  to  the  final  hearing  upon  the  merits. 

108. 

If  a  general  commission  is  not  issued,  pursuant  to  the  25th  Rule  of  the 
Supreme  Court,  within  ten  days  after  replication  filed,  either  party  may 
give  notice  of  the  examination  of  witnesses  before  the  standing  examiner 
of  this  Court;  and  three  months  from  the  time  of  the  replication  shall  be 
allowed  the  parties  for  taking  their  depositions  before  the  examiner. 

109. 

When  no  proceedings  are  taken  by  either  party  within  thirty  days 
after  replication,  for  the  examination  of  witnesses  out  of  Court,  either 
party  may  set  the  cause  down  for  hearing  upon  the  pleadings. 

110. 

Whenever  it  is  intended  to  offer  oral  proof  in  open  Court,  the  party 
proposing  it  shall  give  due  notice  to  the  opposite  party  of  the  names  of 
the  witnesses,  the  matters  to  which  they  are  to  be  examined,  and  of 
the  reasons  upon  which  he  will  move  for  an  examination. 

111. 

All  special  motions,  in  reference  to  matters  of  practice,  may  be  made 
in  open  court,  or  before  a  judge  at  Chambers. 

112. 

No  rule,  or  order,  need  be  entered  for  the  publication  of  testimony; 
but,  so  soon  as  the  commissioner  or  examiner  shall  have  completed  the  testi- 
mony offered,  the  party  taking  it  shall  cause  the  deposition  to  be  filed  in 
the  clerk's  office,  and  forthwith  give  notice  thereof  to  the  adverse  party. 
Either  party  may  thereupon  enter  a  rule  of  course,  that  the  clerk  open  the 
commission,  or  deposition,  and  file  the  same. 

113. 

Within  four  days  after  the  clerk  shall  have  prepared  copies  of  the  dep- 
ositions (provided  the  same  were  applied  for  in  two  days  after  the  notice 
of  the  filing  thereof),  of  the  adverse  party  may  give  notice  of  exception, 
before  a  judge  at  Chambers,  to  the  proofs  or  any  part  of  them,  on  account 
of  any  irregularity  in  taking  the  depositions,  or  executing  the  commissions ; 
and,  if  no  such  notice  of  exception  is  given,  all  objections  to  the  form,  or 
manner,  in  which  the  proofs  were  taken,  shall  be  deemed  waived. 

114. 

When  a  motion  for  rehearing  is  made  during  the  term  at  which  a  decree 
has  boon  rendered,  the  enrolling  or  recording  of  such  decree  shall  be  sus- 
pended, until  the  final  disposition  of  such  motion  by  the  Court. 
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115. 

A  master,  or  examiner,  in  taking  proofs,  or  in  matters  of  reference, 
shall  not,  without  the  written  consent  of  all  parties,  or  the  authorization 
-of  one  of  the  judges,  adjourn  proceedings  pending  before  him,  for  a  longer 
time  than  ten  days. 

RULES  ON  APPEALS. 
116. 
An  appeal  can  be  taken  from  no  other  than  final  decrees. 

117. 

A  decree  shall  be  deemed  final,  when  in  a  state  for  execution  without 
further  action  of  the  Court  below. 

118. 

Every  appeal  to  the  Circuit  Court,  in  a  cause  of  Admiralty  and  mari- 
time jurisdiction,  shall  be  in  writing,  signed  by  the  party,  or  his  proctor, 
and  delivered  to  the  clerk  of  the  District  Court  from  the  decree  of  which 
the  appeal  shall  be  made;  and  it  shall  be  returned  to  the  Court,  with 
the  necessary  documents  and  proceedings,  within  twenty  days,  and  by  the 
first  day  of  the  next  term  after  the  delivery  thereof  to  the  clerk,  unless  a 
longer  time  is  allowed  by  the  judge. 

119. 

The  appeal  shall  briefly  state  the  prayers,  or  allegations,  of  the  parties 
to  the  suit,  in  the  District  Court,  the  proceedings  in  that  Court,  and  the 
<iecree,  with  the  time  of  rendering  the  same.  It  shall  also  state  whether 
it  is  intended,  on  the  appeal,  to  make  new  allegations,  to  pray  different 
relief,  or  to  seek  a  new  decision  on  the  facts,  and  the  appellants  shall  be 
concluded  in  this  behalf,  by  the  appeal  filed. 

120. 

A  copy  of  the  appeal  shall,  at  the  same  time,  be  served  on  the  proctor 
•of  the  appellees  in  the  Court  below.  And  an  affidavit  of  the  due  service  of 
such  copy  shall  be  filed  with  the  appeal.  And  no  process  or  order  shall 
be  necessary  to  bring  the  appellees  into  this  Court. 

131. 

If,  in  the  appeal,  it  shall  not  be  intended  to  make  new  allegations,  to 
pray  different  relief,  nor  to  seek  a  new  decision  of  the  facts,  then  the 
pleadings,  evidence,  and  decree,  in  the  District  Court,  where  the  stipu- 
lations in  the  cause,  and  the  clerk's  account  of  the  funds  in  Court,  in  the 
cause,  if  any,  shall  be  certified  to  this  Court  with  the  appeal.  But,  in 
all  cases,  the  statement  of  facts  agreed  between  the  parties,  or  settled 
by  the  judge  of  the  District  Court,  and  on  file,  according  to  the  practice 
of  that  Court,  may  be  certified  in  the  place  of  the  evidence  at  large. 

122. 

If  it  shall  be  intended  to  seek  only  a  new  decision  of  the  facts,  then 
the  pleadings  of  the  parties,  with  the  stipulations  in  the  cause,  and   the 
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Clerk's  account  of  the  funds  in  Court,  if  any  and  the  exhibits  and  dep- 
ositions in  the  cause,  shall  be  certified  to  this  Court  with  the  appeal,  but 
the  proofs  need  be  certified,  unless  specially  required  by  the  appellant  or 

ordered  by  this  Court. 

133. 

li  It  shall  be  intended  to  make  new  allegations,  or  to  seek  new  relief, 
then  the  return  to  the  petition  of  appeal  shall  only  contain  copies  of  the 
process  issued  upon  the  libel,  and  of  the  return  thereof,  the  account  of 
the  clerk  of  the  funds  in  Court,  in  the  cause,  the  depositions  and  exhibits, 
and  the  stipulations  in  the  cause. 

124. 

The  appellant  shall  cause  the  notice  of  appeal,  and  an  affidavit  of  the 
service  of  a  copy  thereof,  with  the  documents  required  to  be  returned  with 
the  appeal,  to  be  filed  in  this  Court  within  four  days  after  the  return  is 
completed  by  the  clerk,  otherwise  the  appeal  shall  not  be  received,  and 
shall  be  deemed  deserted;  and  a  certificate  in  this  behalf  shall  be  made  to 
the  court  from  which  the  appeal  is  made,  which  may  proceed  to  execution 

of  its  decree. 

125. 

This   Court  shall  be   deemed  possessed  of  the   cause   from   the   time  of 

filing  the  appeal,  with  the  documents  required  to  be  returned  therewitli,  in 

this  Court. 

126. 

If  the  appellee  does  not  enter  his  appearance  within  the  two  first  days  in 
term  succeeding  the  filing  the  appeal  and  proceedings,  and  affidavit  of  serv- 
ice of  notice  thereof  on  him,  the  appellant  may  proceed  ex  parte  in  the 
cause,  and  have  such  decree  as  the  nature  of  the  case  may  demand. 


No  answer,  or  issue,  need  be  given  to  the  appeal.  Each  party  may 
notice  the  cause  for  hearing,  for  the  term  to  which  the  appeal  is  made  (if 
made  in  term  time),  or,  if  made  in  vacation,  for  the  term  next  succeeding- 

128. 

A  writ  of  inhibition  will  be  awarded,  at  the  instance  of  the  appellant, 
when  circumstances  require,  to  stay  proceedings  in  the  Court  below,  notice 
of  such  application  having  been  previously  given. 

129. 

A  mandamus  may,  in  like  manner  be  obtained,  to  compel  a  return  of 
the  appeal,  when  unreasonably  delayed  by  the  clerk,  or  Court,  below. 


If  the  appellee  shall  have  any  cause  to  show  why  new  allegations,  or 
proofs,  should  not  be  offered,  or  new  relief  prayed,  on  the  appeal,  he 
shall  give  four  days'  notice  thereof,  and  serve  a  copy  of  the  affidavit  con- 
taining the  cause   intended   to  be   shown;   and  such   cause  shall  be  shown 
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within   the   two   first    days   of   the   termj    otherwise,   the   appeal   shall   be 
allowed  according  to  its  terms. 

131. 

If  new  allegations  are  to  be  made,  or  different  relief  prayed,  in  this 
Court,  then  the  libellant  in  the  District  Court  shall  exhibit  in  this  Court 
a  libel,  on  oath,  within  ten  days,  to  which  the  adverse  party  shall,  in 
twenty  days  answer  on  oath,  subject,  in  each  case,  to  the  extension  of 
those  periods,  by  order  of  either  of  the  judges  of  this  Court;  and,  on  a 
default  in  this  behalf,  the  Court  will,  on  motion,  Avithout  notice,  make 
such  order  for  finally  disposing  of  the  cause,  on  the  default  of  the 
party,  as  the  nature  of  the  case  may  require. 

132. 

After  the  libel  and  answer,  whether  newly  filed  in  this  Court,  or  certified 
from  the  District  Court,  shall  be  filed  in  this  Court,  the  cause  shall  be 
proceeded  in  to  a  hearing,  as  in  other  cases.  But,  where  interrogatories 
have  been  answered  in  the  District  Court,  or  written  testimony  taken,  the 
same  may  be  used  in  this  Court. 

133. 

The  appellee  may  move  this  Court  to  have  the  decree  made  in  the 
District  Court  carried  into  effect,  subject  to  the  judgment  of  this  Court, 
or  of  the  Supreme  Court  on  appeal,  upon  giving  his  own  stipulation  to  abide 
and  perform  the  decree  of  such  Courts;  and  this  Court  will  make  such 
order,  imless  the  appellant  shall  give  security,  by  the  stipulation  of  himself 
and  competent  sureties,  for  payment  of  all  damages  and  costs,  on  the 
appeal  in  this  Court,  and  in  the  Supreme  Court,  in  such  sums  as  this  Court 
shall  direct. 

134. 

In  cases  where  an  appeal  shall  lie  from  the  decree  of  this  Court, 
ttie  nnal  aecree  shall  not  be  executed  until  ten  days  shall  have  elapsed 
from  the  pronouncing,  or  filing,  of  the  decision  of  the  Court. 

135. 

When  appeal  shall  be  made  from  the  decree  of  this  Court,  the  appellant 
shall,  within  four  days  from  the  pronouncing  or  filing  of  such  decision, 
unless  further  time  is  allowed  by  the  judge,  make,  and  serve  on  the  ad- 
verse party,  a  statement  of  the  testimony  on  the  trial,  excepting  such 
evidence  as  was  in  writing,  which  shall  be  properly  referred  to  therein. 
The  party  on  whom  the  same  shall  be  served  shall,  in  four  days  after 
such  service,  propose  amendments  thereto,  or  the  statement  shall  be 
deemed  asquiesced  in,  and  the  statement  and  amendments,  unless  ac- 
(juiesced  in,  shall  be  submitted  by  the  appellant  to  the  judge  in  four  days 
afterwards  for  settlement;  and  the  same,  when  settled,  shall  be  engrossed 
by  the  clerk,  and,  with  the  written  evidence,  shall  be  deemed  the  proofs 
on  which  the  decree  is  made,  and  shall  operate  as  a  stay  of  further  proceed- 
ings in  this  Court. 

2079 


^pp    j^   p  CIRCUIT    COURT.  [Code  Fed. 

136, 

In  all  cases,  in  civil  causes  of  Admiralty  and  maritime  jurisdiction,  not 
expressly  provided  for  by  the  foregoing  Rules  of  this  Court,  the  Rules  of 
Practice  of  the  District  Court  for  the  Southern  District  of  New  York, 
beincr  in  force  at  the  time,  and  whether  established  before  or  after  these 
Rulers  (not  being  inconsistent  with  these  Rules),  are  adopted,  and  are  to 
be  received  as  Rules  of  Practice  in  this  Court. 

[The    following   Rules,   numbered    from   137   to   143,   both   inclusive,   were 
adopted  on  the  11th  of  November,  1840.] 

137. 

Hereafter  jurors  to  serve  in  this  Court  shall  be  designated  by  ballot, 
according  to  the  method  of  forming  grand  and  petit  juries  now  practiced  in 
the  highest  Court  of  law  of  this  State,  except  that  the  panels  shall  be 
certified  to  the  marshal  by  the  clerk  of  this  Court,  or  his  deputy,  if  pres- 
ent at  the  drawing,  and  except  further  that  it  shall  not  be  necessary 
for  either  judge  of  this  Court,  or  any  judge  of  a  State  Court,  or  justice 
of  the  peace  to  be  present  at  the  drawing,  or  for  any  notice  thereof  to  be 

published. 

138. 

The  juror  shall  be  drawn  from  the  ballot-boxes  kept  by  the  clerk  of 
the  city  and  county  of  New  York  in  aH  cases  except  as  is  provided  for  and 
directed  by  Rule  140.  In  case  of  default  or  defect  of  jurors  at  term, 
or  the  discharge  of  a  panel,  and  the  summoning  a  new  one  in  its  place, 
the  venire  may  be  made  returnable  forthwith,  or  at  any  convenient  day  in 
term,  and,  in  either  such  case,  the  drawing  shall  be  at  the  time  directed 
by  the  Court  or  either  of  the  judges. 

139. 

In  case  a  sufficient  number  of  grand  jurors  shall  not  appear  on  the 
return  of  the  venire,  or,  after  appearing,  shall  be  excused  by  the  Court,  or 
absent  themselves,  so  that  there  shall  be  in  attendance  less  than  sixteen 
grand  jurors  duly  qualified,  the  Court  may,  by  order,  direct  the  marshal 
forthwith  to  summon  the  number  of  persons  necessary  to  complete  such 
grand  jury. 

140. 

The  Court,  or  either  of  the  judges,  may,  from  time  to  time,  by  order 
to  the  clerk  (to  be  by  him  endorsed  on  the  venire),  direct  the  whole  or 
any  part  of  the  jurors  required  to  serve  at  any  term,  or  portion  of 
a  term,  to  be  returned  from  such  parts  of  the  district,  besides  the  city 
and  county  of  New  York,  as  the  Court  or  judge  may  designate,  so  as 
shall  be  most  favorable  to  an  impartial  trial,  and  so  as  not  to  incur  an 
unnecessary  expense,  or  unduly  to  burthen  the  citizens  of  the  district  with 
jury  service. 

141. 

In  executing  venires  issued  pursuant  to  Rule  140,  the  clerk  assisting  in 
drawing  shall  insert  upon  the  panels,  and  certify,  the  names  of  qualified 
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jurors  residing  in  the  following  places  only  in  the  counties  hereafter  named 
(and  shall  omit  the  names  of  jurors  drawn  from  the  box  who  reside 
elsewhere),  to  wit:  in  Stuyvesant  and  Hudson,  in  Columbia  County;  in 
Athens  and  Catskill,  in  Greene  County;  in  Saugerties  and  Kingston,  in 
Ulster  County;  in  Poughkeepsie  and  Fishkill,  in  Dutchess  County;  in 
Newburgh  and  New  Windsor,  in  Orange  County;  in  Castleton,  in  Rich- 
mond County;  in  Brooklyn,  Williamsburgh  and  Flatbush,  in  Kings  County; 
and   in  Flushing  and   Jamaica,   in  Queens    County. 

142. 

The  clerks  of  the  several  counties  with  the  district  in  which  venires 
are  to  be  executed,  are  empowered  to  draw  jurors  and  certify  panels  for 
this  Court,  in  the  same  manner  practised  for  the  highest  Court  of  law  of  the 
State,  when  the  clerk  of  this  Court  or  his  deputy  is  not  present  at  the 
drawing. 

143. 
In  case  the  clerk  of  the  city  and  county  of  New  York,  or  any  county 
in  this  district,  shall  refuse  to  draw  jurors  for  this  Court,  or  shall  not 
permit  the  officers  of  this  Court  to  use  the  boxes  provided  and  kept  in 
his  office  for  drawing  juries  to  serve  in  the  State  Court,  the  marshal 
shall  immediately  thereupon  procure  copies  of  the  lists  of  jurors  qualified  to 
serve  in  the  highest  Court  of  law  of  the  State,  prepared,  from  time  to 
time,  pursuant  to  the  law  of  the  State,  in  the  different  wards  of  the 
city  of  Xew  York,  and  in  the  other  places  designated  in  Rule  141,  and 
file  the  same  with  the  clerk  of  this  Court,  verified  by  the  official  certificate 
of  the  officers  with  whom  the  same  are  filed  or  deposited,  or  by  that  of 
the  officers  required  by  the  law  of  the  State  to  prepare  and  authenticate 
them,  or  if  such  proof  is  refused,  or  cannot  be  obtained,  then  by  affidavit; 
and  the  clerk  shall  thereupon  prepare  proper  boxes  and  ballots,  conform- 
ably to  the  practice  in  the  State  Courts,  and  the  drawing  of  jurors  from 
such  boxes  shall  be  made  and  conducted  thereafter  by  the  marshal  and  clerk 
according  to  the  mode  now  practised  under  the  law  of  the  State,  except  that 
a  publication  of  any  previous  notice  thereof,  or  the  attendance  thereat  of 
either  of  the  judges  of  this  Court,  or  any  other  magistrate,  shall  not  be 
necessary. 

March  12th,  1841. 
The  clerk  of  this  Court,  and  also  the  clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New  York,  and  the  chief 
clerk  or  deputy  of  each  of  said  clerks  (the  said  chief  clerk  or  deputy  being 
designated  by  appointment  duly  filed  in  the  office  of  the  said  clerks  respec- 
tively), for  the  time  being,  shall,  ex-officio,  be  commissioners  to  take 
affidavits  and  acknowledgments  of  bail  in  civil  causes  depending  in  the 
Courts  of  the  United  States,  pursuant  to  the  provisions  of  the  Acts  of 
Congress  in  that  behalf;  and  the  said  clerks  and  deputies  are  also  hereby 
respectively  authorized  and  empowered  to  take  bail  within  the  Southern 
District  of  New  York,  pursuant  to  the  Act  of  Congress  of  March  2d,  1793. 

April  17th.  184.5. 
So  much  of  standing  Rule  99  of  this  Court,  as  prohibits  motions  to  set  down 
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causes  placed  on  the  calendar  for  a  particular  day,  and  also  so  much  of 
standing  Rule  104,  as  designates  and  appoints  the  general  deputy  of  the 
nuu-shal  of  the  Southern  District  of  New  York,  ex-officio,  a  Commissioner 
to  take  affidavits  and  acknowledgments  of  bail,  in  civil  causes  depending 
in  the  Courts  of  the  United  States,  be,  and  the  same  are,  hereby  abrogated 
and  repealed,  but  no   other  portions  of  the  said   rules  are  to  be  affected 

by  this  order. 

Masters  and  Examiners  in  Chancery,  designated  and  appointed  by  this 
Court  to  a«t  as  such,  on  the  Equity  side  thereof,  shall,  ex-officio,  be  Com- 
missioners to  take  affidavits  and  acknowledgments  of  bail,  in  civil  causes 
depending  in  the  Courts  of  the  United  States,  and  to  take  bail  withm 
the  Southern  District  of  New  York,  pursuant  to  the  provisions  of  the 
several  Acts  of  Congress  in  that  behalf;  and  every  such  Master  in  Chan- 
cery for  the  time  being  is  hereby  designated  and  appointed,  ex-officio.  Com- 
missioner as  aforesaid.  This  rule  or  order  is  not  to  affect  the  rule  or  or- 
der of  the  Court  in  this  behalf,  entered  March  12th,  1841. 

June  28,  1845. 

In  place  of  the  provisions  of  Rule  96  of  this  Court,  for  the  taxation  of 
costs  of  parties,  the  costs  of  parties  (their  attorneys,  solicitors  and 
counsel)  shall  be  allowed  and  taxed  conformably  to  the  regulation  and  ap- 
pointment of  costs  made  in  the  last  proviso  but  one  to  section  one.  No.  167, 
of  the  Act  of  Congress  approved  May  18,  1842,  entitled  "An  act  making 
appropriations  for  the  civil  and  diplomatic  expenses  of  government  for  the 
year  1842." 

For  services  rendered  pursuant  to  the  course  of  practice  of  this  Court, 
for  which  no  fees  are  appointed  specially  by  acts  of  Congress,  or  of  the 
State  of  New  York,  in  force,  there  shall  be  allowed,  on  taxation,  the 
same  rates  of  compensation  as,  by  the  usages  or  adjudications  of  this 
Court,  or  the  Supreme  Court  of  the  United  States,  were  allowed  therefor 
at  the  time  of  the  passage  of  the  act  of  May  18,  1842,  aforesaid. 

In  all  cases  of  taxation  of  costs,  fees  shall  be  allowed,  as  having  been 
appointed  by  the  laws  of  the  state  only  according  to  the  rates  allowed 
for  like  services,  in  similar  cases,  in  the  highest  courts  of  law  or  equity,  of 
original  jurisdiction,  of  the  State  of  New  York. 

September  2,  1845. 

On  appeals,  no  paper  proceedings  shall  be  read  in  this  Court,  unless  they 
be  papers  duly  sent  up  by  the  Court  below,  and  on  file  in  this  Court,  or 
original  papers  on  the  files  of  this  Court,  or  copies  of  such  papers  duly 
certified  by  the  clerk  of  this  Court. 

May  18,  1846. 

Hereafter,  on  motions  for  an  injunction,  because  of  the  infringement  of 
a  patent  right,  the  complainant  shall  not  be  permitted  to  give  evidence 
to  rebut  the  cause  shown  by  the  defendant  against  the  allowance  thereof, 
other  than  to  a  denial  that  the  defendant  uses  the  discovery  or  invention 
claimed  by  the  complainant,  or  to  a  claim  by  the  defendant  that  he  acts 
under  an  assignment  or  license  from  the  patentee;  and,  on  motions  for 
injunctions  to  stay  waste,  only  to  a  defense  set  up  justifying  the  waste;  and, 
in  neither  case  shall  such  suppletory  or  supporting  proofs  be  received,  unless 
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the  Court,  or  one  of  the  judges,  on  satisfactory  cause  shown,  shall,  by 
order  previously  made,  allow  the  same  to  be  given;  and  so  much  of  Rule 
107,  of  the  standing  rules  in  equity  of  this  Court,  adopted  April  28,  1838, 
as  may  be  inconsistent  herewith,  is  repealed. 

Motions  for  injunctions  shall  be  brought  on  by  the  complainant  on  the 
day  named  in  the  notice,  if  the  Court  is  then  in  session,  and,  in  default 
thereof,  the  defendant  may  move  that  the  notice  be  discharged  for  the 
term,  with  costs,  unless  further  time  is  given,  or  the  hearing  is  delayed  by 
order  of  the  Court. 

April  1,  1850. 

No  action,  real  or  personal,  shall  abate  by  the  death,  marriage,  or  other 
disability  of  either  party,  or  by  the  transfer  of  any  interest  therein,  if 
the  cause  of  action  survive  or  continue.  In  case  of  the  death,  marriage, 
or  other  disability  of  a  party,  the  Court,  on  motion,  may  allow  the  cause  to 
be  continued  by  or  against  the  successor  in  interest,  on  the  usual  notice  to 
the  party  interested,  or  such  other  notice  as  may  be  directed  by  the  Court. 

October  10,  1850. 

The  clerk  of  this  Court,  and  the  clerk  of  the  District  Court  of  the 
United  States  for  the  southern  district  of  New  York,  and  also  the  chief 
clerk  or  deputy  of  each  of  said  clerks,  and  also  the  county  judge  of  each 
of  the  counties  within  the  southern  district  of  the  state  of  New  York, 
and  also  the  standing  masters  in  Chancery  appointed  by  this  Court  (such 
oflBicers  respectively  being  of  the  degree  of  counsellor  at  law,  of  this  or 
of  the  Supreme  Court  of  the  State  of  New  York),  shall  each  be  ex  officio, 
and  is  hereby  appointed  by  this  Court,  a  commissioner  of  this  Court, 
to  take  affidavits  in  civil  causes  depending  in  the  Courts  of  the  United 
States,  and  to  execute  and  perform  all  the  powers  conferred  by  the  Act  of 
Congress,  entitled,  "An  Act  in  addition  to  the  Act  entitled,  'An  Act  to 
establish  the  judicial  Courts  of  the  United  States,' "  approved  March  2, 
1793;  and  the  Act  of  Congress  entitled  "An  Act  for  the  more  convenient 
taking  of  affidavits  and  bail  in  civil  causes  depending  in  the  Courts  of  the 
United  States,"  approved  February  20,  1812;  and  the  Act  of  Congress  en- 
titled "An  Act  in  addition  to  an  Act  entitled,  'An  Act  for  the  more  con- 
venient taking  of  affidavits  and  bail  in  civil  causes  depending  in  the 
Courts  of  the  United  States,'"  approved  March  1,  1817;  and  the  Act  of 
Congress  entitled,  "An  Act  further  supplementary  to  an  Act  entitled,  'an 
Act  to  establish  the  judicial  Courts  of  the  United  States,'  passed  the  24th 
September,  1789,"  approved  August  23,  1842;  and  the  Act  entitled  "An 
Act  to  amend  and  supplementary  to  the  Act  entitled,  'An  Act  respecting 
fugitives  from  justice  and  persons  escaping  from  the  service  of  their  mas- 
ters, approved  February  12,  1793,"  approved  September  18,  1850. 

January  20,  1851. 

The  clerk  of  this  Court,  and  the  clerk  of  the  District  Court  of  the  United 
States  for  the  southern  district  of  New  York,  and  also  the  chief  clerk  or 
deputy  of  each  of  said  clerks  (such  chief  clerk  or  deputy  being  designated 
in  writing  by  the  clerk  appointing  him,  and  the  appointment  being  approved 
by  the  circuit  judge  of  this  circuit,  or,  in  case  of  his  absence  from  the 
district,  by  the  district  judge,  and  sucli  designation,  with  the  approval  en- 
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dorsed  thereon,  being  filed  in  his  office  by  each  of  the  said  clerks  respective- 
ly), and  also  the  standing  masters  in  chancery  appointed  by  this  Court  and 
also  the  county  judge  of  each  county  within  the  southern  district  of  ^ew 
York,  other  than  the  county  of  Kings  and  the  city  and  county  of  New  York 
(if  the  said  officers  before  named  shall  be  each  of  the  degree  of  counsellor 
at  law  of  this  Court,  or  of  the  Supreme  Court  of  the  state  of  New  York), 
whether  said  officers  are  in  office  at  the  time  of  making  this  order,  or  shall 
be  subsequently  appointed  or  elected  thereto,  shall  be,  whilst  holdmg  such 
office,  ex-officio,  commissioners  of  this  Court,  and  each  of  such  officers, 
whilst  in  office,  is  hereby  appointed  a  commissioner  to  take  affidavits 
in  civil  causes  depending  in  the  Courts  of  the  United  States,  and  to  exe- 
cute all  the  powers,  and  perform  all  the  duties,  authorized  or  conferred 
by  the  Act  of  Congress  entitled,  "An  Act  in  addition  to  the  Act  entitled, 
'An  Act  to  establish  the  judicial  Courts  of  the  United  States,' "  approved 
March  2,  1793;  and  the  Act  of  Congress  entitled,  "An  Act  for  the  more 
convenient  taking  of  affidavits  and  bail  in  civil  causes  depending  in  the 
Courts  of  the  United  States,"  approved  February  20,  1812;  and  the  Act 
of  Congress  entitled,  "An  Act  in  addition  to  the  Act  entitled,  'An  Act  for 
the  more  convenient  taking  of  affidavits  and  bail  in  civil  causes  depending 
in  the  Courts  of  the  United  States,'"  approved  March  1,  1817;  and  the 
Act  of  Congress  entitled,  "An  Act  further  supplementary  to  an  Act  en- 
titled, 'An  Act  to  establish  the  judicial  Courts  of  the  United  States,' 
passed  the  24th  September,  1789."  approved  August  23,  1842;  and  the  Act 
entitled,  "An  Act  to  amend  and  supplementary  to  the  Act  entitled,  'An 
Act  respecting  fugitives  from  justice,  and  persons  escaping  from  the  service 
of  their  masters,'  approved  February  12,  1793,"  approved  September  10, 
1850 ;  or  of  any  other  Act  of  Congress  having  relation  to  such  commissioners 
and   their  duties   or  powers. 

January  29,  1851. 
Except  as  may  be  from  time  to  time  otherwise  specially  ordered  by  the 
Court,  when  hereafter  a  venire  shall  issue  pursuant  to  the  standing  rules 
of  the  Court,  for  the  purpose  of  summoning  petit  jurors  to  serve  in  this 
Court,  the  marshal  or  other  officer  to  whom  such  venire  shall  be  directed, 
shall,  with  the  clerk,  or  his  deputy,  repair  therewith  to  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  and  there,  at  least  ten  days 
before  the  return  of  such  venire,  in  the  presence  of  the  said  clerk  of  the 
city  and  county,  and  of  the  marshal,  or  other  such  officer,  the  clerk  or  dep- 
uty shall  proceed,  if  the  clerk  of  said  city  and  county  shall  consent  thereto, 
to  draw  out  of  the  box  of  jurors  qualified,  according  as  the  law  of  the 
state  of  New  York  was  on  the  20th  day  of  July,  1840,  to  serve  in  the 
highest  Court  of  law  thereof,  kept  by  the  clerk  of  the  said  city  and  county 
the  names  of  so  many  jurors  as  by  the  said  venire  shall  be  required  to 
be  summoned.  And  the  clerk  of  this  Court  shall  immediately  make  out  and 
certify  under  his  hand  a  panel  of  the  jurors  so  drawn,  with  their  respective 
additions  and  places  of  abode,  and  deliver  the  same  to  the  marshal  or 
other  such  officer,  and  the  persons  so  certified  shall  be  summoned  to  serve 
as  jurors  pursuant  to  such  venire,  and.  if  any  of  the  persons  whose  names 
are  so  drawn  shall  be  dead,  or  removed  from  the  city  and  county,  or  not 
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qualified  as  aforesaid,  within  the  knowledge  of  the  clerk  or  marshal,  then 
such  names  shall  be  disregarded,  and  the  clerk  shall  forthwith  proceed 
to  draw  out  of  the  said  box  other  names,  until  the  said  panel  shall  be 
completed. 

Whenever  the  Court  shall  order  petit  jurors  under  such  venire  to  be 
taken  wholly,  or  in  part,  from  any  county  or  counties  within  the  district 
other  than  the  city  and  county  of  Xew  York,  the  panel  or  panels  thereof 
shall  be  drawn,  certified  and  summoned,  in  like  manner  as  is  directed  in 
the  preceding  order  or  rule.* 

*This  order  was  revoked  Nov.  11,  1867.     See  pages  36,  37. 

October  Term,   1851. 

Whereas,  Samuel  Blatchford,  Esq.,  counsellor-at-law,  has  been  appointed 
reporter  of  the  decisions  of  the  circuit  judge  in  the  Circuit  Court  of  the 
United  States  held  in  the  second   circuit  thereof: 

Ordered,  That  the  solicitors,  attorneys  and  proctors  of  said  Court,  in 
case  of  motions  for  new  trials,  demurrers,  writs  of  error,  appeals  in  ad- 
miralty, and  cases  in  equity,  bringing  on  the  argument,  furnish  the  said 
reporter  with  a  copy  of  the  case,  demurrer  book,  error  book,  apostles,  in- 
cluding all  proofs  in  the  Court  below,  and  in  this  Court,  in  the  case,  and 
of  the  pleadings  and  proofs  in  equity,  as  the  case  may  be,  at  or  before 
the  commencement  of  the  argument. 

January  27,  1853. 

All  and  each  of  the  commissioners  appointed  by  this  Court,  by  order  or 
rule,  entered  January  20,  1851,  to  take  affidavits  in  civil  causes  depending 
in  the  Courts  of  the  United  States.  &c.,  be,  and  the  said  commissioners 
are  hereby,  appointed  and  authorized  to  act  as  commissioners,  and  each  of 
them  is  hereby  appointed  to  act  as  a  commissioner,  under  the  provisions 
of  the  Act  of  Congress  entitled,  "An  Act  for  giving  effect  to  certain 
treaty  stipulations  between  this  and  foreign  governments  for  the  ap- 
prehension and  delivering  iip  of  certain  offenders,"  approved  August  12, 
1848. 

May   7,   1853. 

The  clerk  shall  issue  a  venire  to  the  marshal  for  a  grand  jury  to  be 
in  attendance  at  the  commencement  of  each  regular  term  of  this  Court. 

[The  following  regulations  in  regard  to  costs  and  fees  were  adopted  in 
the  Circuit  and  District  Courts  of  the  United  States  for  the  southern 
district  of  Xew  York,  on  the  28th  of  May,  1859.] 

COSTS  TAXABLE  TO  COMMISSIONERS  APPOINTED  AND  ACTING  ON 
REFERENCES,  UNDER  RULE  44  OF  THE  RULES  OF  PRACTICE 
FOR  THE  COURTS  OF  THE  UNITED  STATES  IN  ADMIRALTY 
AND  MARITIME  JURISDICTION,  PRESCRIBED  BY  THE  SUPREME 
COURT  OF  THE  UNITED  STATES  AT  THE  JANUARY  TERM.  1845, 
AND  UNDER  RULES  OF  PRACTICE  IN  ADMIRALTY,  ADOPTED 
IN  JANUARY  TERM.  1839  BY  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

It  being  made  a  question  of  taxation,  what  fees  or  compensation  may  be 
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lawfully  allowed  to  said  officers,  for  services  rendered  by  them  under  their 
appointments  by  authority  of  the  above  rules  of  Court;  and  it  appearmg, 
that  the  Act  of  Congress  entitled,  "An  Act  to  regulate  the  fees  and  costs 
to  be  allowed  clerks,  marshals,  and  attorneys  of  the  Circuit  and  District 
Courts  of  the  United  States,  and  for  other  purposes,"  approved  February  26, 
1853  (10  U.  S.  Stat,  at  Large,  161),  makes  no  provision  for  compensating 
commissioners  appointed  by  the  Courts  under  the  aforesaid  rules,  for  their 
services  rendered  in  aid  of  the  administration  of  justice,  in  the  matters 
and  cases  therein  specified;  and  we  being  of  opinion,  that  these  special 
officers  of  the  Court  do  not  come  strictly  within  the  act,  and  that,  upon 
the  usages  and  doctrines  of  Courts  of  the  United  States,  officers  called  upon 
to  render  services  in  those  Courts,  according  to  their  rules  and  modes  of 
practice,  for  which  no  specific  fees  or  costs  are  appointed  by  statute  law, 
will  be  awarded  compensation  therefor  by  the  Courts  respectively  in 
which  the  services  are  performed,  corresponding  in  amount  to  that  allowed 
by  law  in  the  State,  for  similar  services  rendered  by  state  officers,  in  a 
like  capacity,  particularly  in  chancery  procedures  (1  Blatchf.  C.  C.  R.,  652; 
Hathaway  v.  Roach,  2  Woodb.  &  M.,  03)  ;  and  it  further  appearing  to  us, 
that  such  is  an  equitable  and  sound  rule  to  be  applied  in  relation  to  this 
class  of  officers,  especially  as  the  above  cited  statute  law  of  costs  contains 
no  prohibition  of  compensation  to  them  by  authority  of  the  Courts  other- 
wise than  through  a  positive  appointment  by  statutory  law:  We  are, 
therefore,  of  opinion,  that  such  commissioners  are  entitled  to  have  taxed  in 
their  behalf,  by  the  proper  taxing  officers,  the  rate  of  fees  and  costs  allow- 
able in  the  Court  of  Chancery  of  the  state  of  New  York  to  masters  in 
chancery  of  that  court,  for  services  therein,  performed  by  them,  on  the  first 
of  September,  1845,  being  the  time  the  rule  of  practice  aforesaid  adopted 
by  the  Supreme  Court  went  into  operation,  unless  in  particulars  in  which 
the  rate  of  allowance  then  prevailing  in  the  state  Court  shall  have  been 
rescinded  or  modified  by  subsequent  regulations  made  by  orders  of  the 
Courts  of  the  United  States;  and  we  designate  as  proper  subjects  of  tax- 
ation, in  cases  where  those  services  have  been  actually  performed  by  such 
commissioners,  in  admiralty  and  maritime  causes  referred  to  them  pursuant 
to  the  aforesaid  rules,  the  following  items,  embraced  in  the  rules  and  orders 
of  the  Court  of  Chancery  of  the  State  of  New  York,  revised  and  estab- 
lished by  Chancellor  Walworth,  in  1844,  under  the  head  of  "Master's  Fees," 
(pages  190,  191,)   to  wit: 

Commissioner's   Costs. 

Ror  signing  every  summons  for  a  witness  or  party  to  attend  a  reference, 
twelve  cents. 

For  attending  at  the  time  and  place,  and  adjourning  the  same  at  request. 
or  upon  reasonable  cause,  one  dollar. 

Attendance  and  hearing  every  argument  upon  any  matter  referred  to 
him,  when  litigated,  three  dollars:  and  when  he  proceeds  ex  parte,  one 
dollar. 

Attending  and  settling  his    report   after  argument,   if   both   parties   at- 
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tend  and  litigate  the  same,  three  dollars;  if  he  proceeds  ex  parte,  one  dollar. 

For  writing  out  and  certifying  the  testimony  of  witnesses  taken  orally 
before  him  on  the  hearing,  to  file  with  his  report,  for  every  folio  of 
100  words,  twenty  cents. 

Copies  of  the  same,  furnished,  on  request,  to  either  party,  for  each 
folio,  ten  cents. 

Drawing  every  report  in  pursuance  of  an  order  of  reference  to  him  (ex- 
clusive of  schedules  and  the  written  proofs),  for  every  folio,  twenty  cents. 

Drawing  all  schedules  to  be  annexed  to  reports,  for  every  folio,  ten  events. 

Copies  of  reports  and  schedules,  to  be  filed,  for  every  folio,  ten  cents. 

Copies  of  reports  and  schedules  and  all  other  proceedings,  furnished  by 
him  to  the  parties,  upon  request,  for  every  folio,  six  cents. 

Marking  every  exhibit  produced  before  him  on  a  reference,  with  the  title 
of  the  cause,  and  signing  the  same,  six  cents, 

May  28th,  1859, 

S.  Nelson. 

Saml.  R.  Betts. 

November  11th,  1867. 
It  having  been  found  impracticable  to  obtain  jurors  for  the  Courts  of  the 
United  States  in  this  District  from  the  jury  boxes  used  by  the  authorities 
of  the  State  of  New  York,  in  the  city  and  county  of  New  York,  for  the  pro- 
curing of  juries  for  the  Courts  of  said  State,  in  said  city  and  county.  It  is 
now  ordered,  that  the  clerk  of  this  Court,  and  the  clerk  of  the  District 
Court  of  the  United  States  for  this  District  make  out  and  file  in  the  office  of 
the  clerk  of  this  Court,  a  list  of  persons  to  serve  as  jurors  in  the  Courts  of 
the  United  States  for  this  District,  and  that  such  list  be  made  out  in  the 
same  manner  as,  by  the  laws  of  the  State  of  New  York,  the  public  officers 
charged  with  the  duty  of  making  out  the  list  of  jurors  to  serve  as  jurymen 
in  the  Courts  of  said  State,  in  and  for  said  city  and  county,  are  required  to 
make  out  such  list.  And  it  is  further  ordered,  that  the  said  clerks,  from 
time  to  time,  correct  and  revise  such  list,  as  they  may  deem  it  necessary  so 
to  do,  to  the  end  that  such  list  may  be  made  and  kept,  so  far  as  practicable, 
in  conformity  with  the  laws  of  the  State  of  New  York;  and  it  is  fur- 
ther ordered,  that,  from  the  list  so  made  and  filed,  grand  and  petit 
jurors  shall  be  selected,  and  shall  be  drawn  by  lot,  in  accordance,  so  far  as 
practicable,  with  the  laws  of  the  State  of  New  York,  by  the  said  clerks,  as 
from  time  to  time  the  same  may  be  ordered  by  the  Courts  of  the  United 
States  for  this  District,  and  a  list  of  the  persons  so  drawn,  certified  by  said 
clerk  shall  be  attached  to  the  writ  of  venire  issued  to  the  marshal  for  the 
summoning  of  such  jurors;  and  it  is  further  ordered,  that  as  to  all  matters 
relating  to  the  selecting,  drawing  and  summoning  of  jurors  for  said  Courts, 
the  said  clerks  follow,  so  far  as  practicable,  the  provisions  in  respect  thereto 
contained  in  the  laws  of  the  State  of  New  York. 

And  it  is  further  ordered,  that  the  order  made  by  this  Court  on  the  29th 
day  of  January,  1851,  in  regard  to  the  drawing  and  summoning  of  jurors,  be 
and  the  same  is  hereby  vacated, 
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November  10th,  1868. 

In  taking  testimony,  all  masters,  examiners,  referees  and  commissioners 
shall,  where  testimony  is  written  dow  by  question  and  answer,  number  the 
questions  put  to  each  witness  continuously  from  the  commencement  of  his 
direct  examination  to  the  final  close  of  his  examination,  direct  and  cross. 

November  17th,  1868. 

On  the  hearing,  in  this  Court,  of  an  appeal  from  the  District  Court,  on 
any  record  which  shall  hereafter  be  transmitted  from  the  District  Court,  no 
statement  or  report  found  in  such  record  of  any  testimony  given  viva  voce, 
in  open  court  in  the  District  Court,  will  be  considered  by  this  court  as  evi- 
dence, unless  such  testimony  shall  appear,  on  its  face,  to  have  been  taken 
down  in  the  same  manner  as  in  jury  trials  in  common  law  issues,  and  not 
verbatim,  as  in  depositions  de  bene  esse. 

January  14th,  1871. 

Issues,  vhefcher  of  law  or  fact,  and  appeals,  in  this  Court,  may  be  noticed 
for  trial  or  hearing,  and  placed  upon  the  calendar,  by  either  party;  and 
either  party  noticing  the  same  may,  when  the  cause  shall  be  called,  move 
the  trial  or  hearing,  and  take  verdict  or  judgment,  or  order  to  dismiss  the 
suit  for  not  going  to  trial,  as  the  Court  shall  direct. 

June  27  th,  1871. 

On  the  hearing  of  appeals  in  Admiralty,  the  appellant  shall  furnish  to  the 
Court  a  printed  copy  of  the  Apostles,  certified  by  the  clerk  of  this  Court,  un- 
less, by  special  order  of  the  Court,  obtained  before  the  hearing,  such  print- 
ing, or  some  part  thereof,  shall  be  dispensed  with. 

February  26th,  1873. 

In  order  to  facilitate  the  dispatch  of  business  at  the  criminal  terms, 
of  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York,  the  following  calendar  Rules  are  adopted  for  those  terms: 

1.  Four  days  prior  to  the  commencement  of  each  criminal  term,  the 
clerk  of  the  Court  shall  prepare  a  calendar  of  all  the  causes  which  shall  have 
been  designated  by  the  District  Attorney,  in  a  written  notice,  as  causes 
which  the  Government  is  ready  to  try  at  such  term.  The  causes  will  be 
arranged  upon  the  calendar  in  the  order  designated  in  the  notice  of  the  Dis- 
trict Attorney,  and  no  cause  not  so  designated  shall  be  placed  upon  the 
calendar;  provided,  that  indictments  found  after  the  commencement  of  any 
criminal  term  may  be  placed  upon  the  calendar  of  such  term,  upon  special 
order  of  the  judge, 

2.  At  the  opening  of  each  criminal  term,  all  the  causes  upon  the  calen- 
dar for  that  term  will  be  called,  for  the  purpose  of  enabling  counsel  to  fix 
upon  days  of  the  term  on  which  the  various  causes  are  to  be  tried.  In  case 
of  failure  of  counsel  in  any  cause  to  agree  upon  a  day  of  trial,  the  day  will 
be  fixed  by  the  Court. 

3.  WHien  a  day  has  been  assigned  for  the  trial  of  any  causes  such  cause 
will  not  thereafter  be  postponed  for  the  term  on  the  application  of  a  defend- 
ant, except  upon  showing  facts  to  have  arisen  since  the  assignment  of  the 
cause,  which  entitle  the  defendant  to  postpone  the  trial  for  the  term. 

4.  Every  cause  placed  upon  the  calendar  of  any  term  upon  the  request  of 
the  District  Attorney,  which  shall  not  be  tried  during  such  term  for  either 
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of  the  following  reasons,  to  wit,  because  of  the  failure  of  the  District 
Attorney  to  apply  to  have  a  day  in  such  term  assigned  for  the  trial,  or  be- 
cause of  the  omission  of  the  District  Attorney  to  move  the  trial  at  the  time 
when  the  cause  was  called  for  trial,  shall  be  stricken  off  the  calendar,  as 
for  want  of  prosecution,  and,  unless  otherwise  specially  ordered,  shall  not 
thereafter  be  placed  upon  any  calendar,  except  by  permission  of  the  Judge, 
obtained  on  notice  to  the  defendant,  or  his  attorney,  and  upon  showing  prop- 
er reasons  for  the  failure  to  try  the  cause  when  upon  the  calendar. 
5.  All  assigned  causes  which  are  not  reached  for  trial  during  the  term  of 
their  assignment  shall,  without  further  notice  to  the  clerk,  be  placed  at  the 
head  of  the  calendar  of  the  next  criminal  term,  in  the  order  of  their  assign- 
ment, and  shall  stand  as  causes  assigned  in  that  order,  to  be  tried  upon  the 
first  day  of  the  said  next  term. 

G.  Motions  to  quash  the  indictment  in  any  cause  upon  the  calendar  of 
any  term  must  be  made  upon  the  opening  day  of  the  term,  unless  otherwise 
ordered. 

7.  The  clerk  wili,  for  the  information  of  the  Court,  attach  to  each  calen- 
dar a  list  of  the  names  of  all  persons  under  indictment  in  the  Court,  who 
are  in  custody. 

November  21st,  1873. 

Hereafter,  in  all  cases  brought  to  this  Court,  from  the  District  Court,  by 
writ  of  error  or  appeal,  or  petition  of  review,  the  clerk  of  the  District 
Court  shall  annex  to,  and  transmit  with,  the  record  or  proceedings  of  that 
C;ourt,  a  copy  of  any  opinion  or  opinions  filed  in  that  Court  upon  the  de- 
cision of  any  matter  contained  in  such  record  or  proceedings,  and,  if  no 
such  opinion  has  been  filed,  such  clerk  shall  so  certify;  and  the  said  opin- 
ions or  such  certificate,  shall  be  considered  as  filed  in  the  case  in  this  Court 
and  a  copy  thereof  shall  be  transmitted,  with  the  record,  to  the  Supreme 
Court,  in  the  cases  provided  for  by  the  amendment  to  the  eighth  rule  of 
that  Court,  promulgated  April  28th,  1873. 

March  16th,  1875. 

For  the  purpose  of  carrying  out  more  efficiently  the  provisions  of  the  re- 
cent Act  of  Congress  (Act  of  February  16th,  1875,  §  1,  18  U.  S.  Stat,  at 
Large,  315),  after  is  shall  take  effect,  in  regard  to  the  finding  of  facts  and  of 
conclusions  of  law  by  the  Circuit  Court,  in  cases  in  Admiralty,  on  appeal, 
each  party  to  an  appeal  shall  furnish  to  the  Court,  at  the  commencement  of 
the  hearing,  and  shall  serve  on  the  proctor  for  each  of  the  other  parties  to 
the  appeal  five  days  before  the  hearing,  a  printed  finding  of  facts  and  conclu- 
sions of  law,  as  proposed,  printed  on  writing  paper,  on  only  one  side.  If 
this  be  not  done,  the  party  in  default  will  not  be  heard  on  the  appeal,  and 
if  the  party  in  default  be  the  appellant,  his  appeal  will  be  dismissed.* 

February  1st,  1877. 

1.  Notice  of  an  intended  application  to  the  Circuit  Court  for  the  exercise 
of  the  general  superintendence  and  jurisdiction  conferred  by  section  4986  of 
the  Revised  Statutes  of  the  United  States,  must  be  given  within  ten  days 
after  the  entry  in  the  District  Court  of  the  order  complained  of  by  filing 

*Tbis  rule  was  amended  October  11,  1889.     See  page  47. 
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such  notice  in  the  clerk's  office  of  that  Court,  and  serving  the  same  on  the 
adverse  party.  The  application  must  be  made  within  thirty  days  after 
the  entry  of  such  order,  or  within  such  further  time  as  may  be  allowed  by 
an  order  of  the  District  Judge  filed  within  said  thirty  days  m  the  clerk  3 
office  of  that  Court.    An  application  cannot  be  made  at  a  later  period. 

2  Except  where  special  provision  is  otherwise  made  by  statute,  or  where 
the  acr-rieved  party  proceeds  by  bill  in  equity,  the  application  must  be  by 
petition  filed  in  the  office  of  the  clerk  of  the  Circuit  Court,  and  verified  by 
oath.  The  petition  must  designate  the  order  complained  of,  and  set  forth 
the  facts  of  the  case,  so  far  as  may  be  necessary  to  show  the  errors, 
whether  of  fact  or  of  law,  alleged  to  have  occurred  in  the  District  Court, 
and  must  point  out  such  errors  specifically  and  the  relief  sought  therefor. 

3.  The  petitioner  must,  within  five  days  after  filing  the  petition,  pro- 
cure from  the  clerk  of  the  Circuit  Court  a  certificate  of  the  filing  of  such 
petition,  designating  the  order  therein  complained  of,  by  its  date,  and  file 
the  same  in  the  office  of  the  clerk  of  the  District  Court. 

4.  Within  ten  days  after  filing  the  petition,  the  petitioner  must  serve  a 
copy  therof  on  the  adverse  party,  who  may  file  an  answer  thereto,  verified 
by  oath,  within  ten  days  after  such  service,  end  must,  in  that  case,  serve  a 
copy  of  the  answer  on  the  petitioner  within  the  further  period  of  ten  days. 
The  petitioner  may,  within  ten  days  thereafter,  file  a  reply  to  the  answer, 
and  serve  a  copy  thereof  on  the  adverse  party.  The  clerk  may  once  ex- 
tend either  of  these  periods,  by  order  made  before  its  expiration. 

5.  The  application  will  be  heard  upon  these  papers  only,  unless  the 
Court  shall,  of  its  own  motion,  otherwise  direct.  As  soon  as  the  case  is  dis- 
posed of,  the  clerk  of  the  Circuit  Court  must  certify  the  order  to  the  Dis- 
trict Court. 

February  5th,  1877. 

In  actions  at  law,  a  consent  to  a  reference  of  the  whole  issue  must  like- 
wise contain  a  provision  that  judgment  shall  not  be  entered  until  after  ten 
days'  notice  of  the  filing  of  the  report  of  the  referee,  and  of  the  judgment 
proposed  to  be  entered  thereon.  After  a  reference,  at  any  time  before  the 
entry  of  judgment,  either  party  may  move  for  a  new  trial  upon  a  case  or 
exceptions,  and,  if  such  motion  be  denied,  the  decision-  of  the  motion  and  the 
questions  involved  in  it  may  be  entered  on  the  record,  as  if  it  had  been  a 
ruling  made  upon  a  trial  by  the  judge  without  a  jury,  and  excepted  to  in 
like  manner.  When  a  motion  for  a  new  trial  is  intended  to  be  made,  the 
Court  may  extend  the  time  for  entering  judgment,  upon  the  application  of 
the  moving  party,  and  may  stay  all  other  proceedings  until  the  decision  of 
the  motion. 

Xovember   1st,   1877. 

No  paper  from  which  a  copy  has  been  taken  by  the  wet  process,  nor  a 
copy  so  produced,  shall  be  filed,  or  furnished  to  the  Court,  or  be  served  up- 
on a  party  or  his  attorney. 

April  15th,  1878. 

In  accordance  with  section  995  of  the  Revised  Statutes  of  the  United 
States,  it  is  ordered  that  all  moneys  in  the  registry  of  this  Court  or  in  the 
hands  or  under  the  control  of  any  officer  of  this  Court  which  were  received 
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in  any  cause  pending  or  adjudicated  in  this  Court  be  forthwith  deposited  in 
the  Central  National  Bank  in  tlie  City  of  New  York,  which  is  a  designated 
■depository  of  the  United  States,  in  the  name  and  to  the  credit  of  this  Court, 
and  tliat  all  such  moneys  which  shall  hereafter  be  paid  into  this  Court  or  re- 
ceived by  the  officers  thereof  shall  be  forthwith  deposited  in  like  manner: 
Provided,  that  nothmg  herein  shall  be  construed  to  prevent  the  delivery  of 
any  such  money  upon  security  according  to  agreement  of  parties,  under  the 
direction  of  the  Court.  The  order  of  this  Court  made  February  3,  1876,*  for 
the  deposit  of  moneys  brought  into  Court  in  the  National  Bank  of  Commerce 
■of  the  City  of  New  York  is  hereby  set  aside  and  revoked. 

April  27th,  1900. 

The  rule  adopted  by  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  to  take  effect  INIay  18,  1878.  is  hereby  amended 
so  as  to  read  as  follows: 

"The  cases  and  points,  and  all  other  papers  furnished  to  the  Court  in 
calendar  causes,  other  than  causes  for  trial  before  a  jury,  and  reviews 
in  bankruptcy,  shall  be  printed,  unless  by  special  order  of  the  Court, 
obtained  eight  days  before  the  hearing,  such  printing  or  some  part  thereof, 
shall  be  dispensed  with.  The  appellant  in  appeals,  the  plaintiff  in  error 
in  writs  of  error,  the  excepting  party  in  exceptions  to  master's  reports, 
and  the  moving  party  on  motions  for  a  new  trial,  and  the  argument  of 
demurrers,  and  applications  for  a  review  of  decisions  of  the  Board  of 
United  States  General  Appraisers  shall  cause  the  papers  to  be  printed, 
and  such  papers  shall  include  all  the  papers  necessary  for  the  proper 
presentation  of  the  case  on  both  sides.  The  parties  may  stipulate  in 
writing  that  parts  only  of  the  record  shall  be-  printed,  but  the  Court 
f)r  Judge  may  direct  the  printing  of  other  parts.  In  all  other  cases 
each  party  shall  cause  to  be  printed  the  pleadings,  proofs  and  papers  filed 
on  his   behalf." 

In  applications  for  a  review  of  decisions  of  the  Board  of  United  States 
General  Appraisers  the  printing  shall  be  done  under  the  supervision  of 
the  clerk;  the  clerk  shall  take  to  the  printer  the  original  papers  on  file 
in  the  case,  except  that  any  party  interested  in  any  papers  desiring  that 
the  same  shall  continue  in  the  custody  of  the  clerk  for  preservation  or 
for  other  reasons,  may  pay  at  his  own  cost  the  expense  of  a  copy  thereof 
to  be  sent  to  the  printer,  and  thereafter  such  copy  shall  be  taken  to  him 
instead  of  the  original;  and  in  cases  where  either  party  files  with  the 
clerk  an  order  of  affirmance  or  reversal  of  the  decisions  of  the  board, 
l)y  consent,  within  twenty  days  after  the  filing  of  the  board's  return,  the 
pa])ers  need  not  be  printed. 

Where  the  same  or  similar  issues  or  questions  involved  in  any  suit,  in 
which  a  return  of  the  Board  of  United  States  General  Appraisers  has 
"been  filed  with  the  clerk  of  the  court,  are  already  pending  in  court  in 
another  suit,  in  which  a  return  of  said  board  has  been  filed  and  printed, 
application  may  be  made  to  the  Court   within  sixty  days   after  the  date 

*This  rule  of  February  3,  1870,  having  been  revoked,  is  omitted  herein,  al- 
so the  rules  of  September  21,  1859.  May  13,  1871,  and  June  5,  1871,  which  re- 
lated to  the  same  matter  but  are  now  obsolete,  have  been  omitted. 

2091 


^pp    j^  p,  CIRCUIT    COURT.  I  Code  Fed. 

of  the  filing  of  such  return,  upon  notice  and  affidavit,,  for  an   order  dis- 
pensing with  the  printing  of  the  record  therein. 

The  amendment  of  this  rule,,  as  to  printing  the  records  m  application 
for  a  review  of  decisions  of  the  Board  of  United  States  General  Ap- 
praisers, shall  not  apply   to  any  returns  or  records   filed  before  the  date 

hereof.  .       •  ,_   x     i,-       a 

At  the  beginning  of  the  argument  each  party  shall  furnish  to  his  ad- 
versary three  copies  of  his  printed  points,  and  at  least  eight  days  before 
the  argument,  three  printed  copies  of  all  other  papers  shall  be  furnished 
by  the  party  printing  the  same  to  the  adverse  party.  A  party  recovering 
costs  shall' be  allowed  his  disbursements  for  the  printing  required  of 
him  bv  this  rule.* 

*As"this  rule  supersedes  entirely  the  rule  of  May  18,  1878,  the  latter  is 

omitted  herein. 

June   15th,   1878. 

Ordered,  that  no  warrant  of  arrest  shall  be  issued  by  a  commissioner 
of  the  Circuit  Court  in  a  criminal  case,  unless  such  warrant  is  applied 
for  by  the  District  Attorney,  or  by  one  of  his  regularly  appointed  assist- 
ants, in  person,  or  by  the  authority  of  such  District  Attorney  or  assistant, 
produced  in  writing  to  the  commissioner.  No  account  of  any  commis- 
sioner for  issuing  a  warrant  in  any  other  case  will  be  approved  by 
a  Judge;  and  every  account  shall  be  accompanied  by  an  affidavit  of  the 
commissioner  showing  by  whom  each  warrant  was  applied  for,  and  on 
what  authority.     This  order  shall  not  apply  to  extradition  cases. 

September   2d,   1878. 

The  appellate  docket  shall  consist  of  five  divisions:  (1.)  Appeals  in  Ad- 
miralty; (2.)  Writs  of  Error;  (3.)  Appeals  in  equity  cases;  (4.)  Appeals- 
in  bankruptcy;    (5.)   Reviews  in  bankruptcy. 

The  docket  of  original  causes  shall  consist  of  four  divisions:  (1.)  Equity 
cases,  embracing  pleas,  demurrers,  cases  to  be  heard  on  pleadings  and 
proofs,  and  cases  to  be  heard  on  pleadings  alone;  (2.)  Issues  of  law  in 
suits  at  law,  upon  the  pleadings  or  upon  special  verdict;  (3.)  Issues  of 
fact  triable  by  a  jury,  between  private  parties;  (4.)  Issues  of  fact  triable 
by  a  jury,  to  which  the  United  States  is  a  party,  including  customs  and 
revenue   suits  against  collectors. 

For  each  division  of  the  appellate  docket,  and  for  each  division  of  the 
docket  of  original  causes,  there  shall  be  separate  permanent  calendar,  the 
first  of  which  shall  be  made  up  for  the  October  Term  in  the  year  1878, 
and  shall  continue  to  be  the  permanent  calendar,  subject  to  the  addition 
to  it  of  new  cases,  until  the  Court  shall  order  a  new  permanent  calendar  to 
be  made.  The  causes  remaining  on  each  permanent  calendar  shall  be  re- 
numbered for  every  October  term. 

In  each  division  of  the  appellate  calendar  the  causes  shall,  originally 
and  at  every  re-numbering,  be  arranged  and  numbered  thereon  accord- 
ing to  the  priority  of  the  filing  of  the  return  in  this  Court.  Pleas  and 
demurrers  in  equity  cases,  set  down  by  order  for  hearing,  shall  be  numbered 
on  the  calendar  as  of  the  date  of  such  order.  Pleas  replied  to,  and  cases- 
to  be  heard  on  pleadings  and  proofs,  and  cases  to  be  heard  on  pleadings- 
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alone,  as  of  the  time  of  filing  the  last  pleading.  Issues  of  law  in  suits 
at  law,  upon  the  pleadings,  as  of  the  date  of  the  issue.  Special  verdicts 
as  of  their  date.  Issues  of  fact  triable  by  a  jury,  as  of  the  date  of  the 
issue. 

The  note  of  issue  filed  with  the  clerk  shall  specify  the  proper  date. 
Motions   for  a   new   trial,   on  cases   or  exceptions,   shall  not   be   put  on 
-any  calendar,  but  must  be  made  before  the  judge  who  tried  the  cause,  at 
such  time  and  place  as  he  may  direct. 

Only  one  note  of  issue  to  the  clerk  and  one  notice  of  trial  or  hearing 
to  the  opposite  party,  shall  be  necessary  for  any  permanent  calendar.  The 
<;ause  will  then  remain  and  stand  for  hearing  or  trial,  until  it  is  reached 
and  called,  when  it  may  be  moved  by  either  party.  If  it  be  passed  upon 
the  regular  call,  no  postponement  being  granted  by  the  Court,  it  will 
go  to  the  foot  of  the  calendar.  If  it  be  a  second  time  thus  passed,  it 
will  be  marked  off  the  calendar.  It  may  afterward  be  renoticed  and  a 
new  note  of  issue  filed,  stating  the  date  at  which  it  was  last  passed,  as 
■of  which  date  it  may  again  be  placed  on  the  calendar. 

October  11,  1878. 
In  pursuance  of  the  provisions  of  section  915  of  an  Act  entitled  "An 
Act  to  revise  and  consolidate  the  statutes  of  the  United  States,  in  force 
on  the  first  day  of  December,  Anno  Domini  one  thousand  eight  hundred  and 
seventy-three,"  approved  June  22,  1874, — it  is  ordered,  that  the  provisions 
of  the  Act  of  the  Legislature  of  the  State  of  New  York  entitled,  "An 
Act  relating  to  Courts,  officers  of  justice  and  civil  proceedings,"  passed 
June  2,  1876,  and  the  provisions  of  any  act  heretofore  passed  by  said 
Legislature,  amending  said  last  named  Act,  so  far  as  such  proceedings 
relate  to  a  remedy  by  attachment  against  the  property  of  a  defendant, 
are  hereby  adopted  by  this  Court  as  rules  of  this  Court  in  respect  to 
a  remedy  by  attachment,  against  the  property  of  a  defendant  in  a  common 
law  cause   in  this   Court.* 

May  6th,   1879. 

The  rule  of  January  6th,  1877,  in  these  words:     "On  filing  the  written 

consents   of  all  the   parties,  orders   may  be   entered  in  the   rule-books,  in 

causes  at  law  or  in  equity,  with  the  same  effect  as  if  directed  upon  such 

consent  by  a  Judge,  except  final  decrees  in  equity,"  is  hereby  abrogated.! 

September  12th,  1879. 
In  pursuance  of  the  provisions  of  the  recent  Act  of  the  Congress  of 
the  United  States  on  the  subject  of  the  drawing  of  jurors,  Samuel  D. 
Babcock,  of  the  city  of  New  York,  is  hereby  appointed  a  commissioner 
to  discharge  the  duties  prescribed  by  that  Act,  in  this  Court;  and  the  said 
commissioner  and  the  clerk  of  this  Court  shall,  as  soon  as  practicable  after 
the  entry  of  this  order,  place  in  a  box  the  names  of  twelve  hundred  per- 
sons to  serve  as  grand  jurors  and  as  petit  jurors  in  this  Court,  each  on 
a  separate  slip  of  paper,  each  of  which  persons  shall  possess  the  qualifica- 

*This   rule   is   now  virtually  superseded  by  the  rule  adopted   December 
29,   1881,  inserted   on    page   4.5. 

fThe  rule  of  Jan.  6,  1877,  having  been  abrogated,  is  omitted  herein. 
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tions  prescribed  in  section  800  of  the  Eevised  Statutes  of  the  United  States, 
being  the  qualification  set  forth  in  sections  1079,  1080,  and  1029  of  the 
Code  of  Civil  Procedure  of  the  State  of  New  York,  passed  June  2d,  1876,. 
the  said  clerk  and  the  said  commissioner  each  placing  one  name  in  said 
l)ox  alternately,  commencing  with  said  clerk,  without  reference  to  party 
affiliations,  until  the  said  number  of  twelve  hundred  names  shall  have 
been  ploced  therein.  All  jurors,  grand  and  petit,  to  serve  in  this  Court,, 
shall  be  publicly  drawn  by  the  said  clerk  from  the  said  box,  and  from 
Ihe  names  so  placed  therein;  and,  at  the  time  of  the  drawing  of  any  juror, 
the  said  box  shall  contain  the  names  of  not  less  than  eight  hundred  per- 
sons, so  placed  therein.  The  said  commissioner  and  the  said  clerk  shall, 
from  time  to  time,  as  may  be  necessary,  place  in  said  box,  in  manner 
aforesaid,  the  names  of  additional  persons,  or  the  same  persons,  or  both, 
jiossessing  said  qualifications,  so  that  the  number  of  said  names  shall  not, 
when  any  juror  is  drawn,  be  less  than  eight  hundred  nor  more  than  twelve 
lumdred.  The  box  shall  be  locked  and  retained  by  the  clerk  and  the 
key  shall  be  kept  by  the  commissioner.  The  box  shall  be  provided  by  the 
marshal.  The  clerk  shall  post  upon  the  outer  door  of  the  clerk's  office 
notice  of  the  time  and  place  of  drawing  jurors,  at  least  five  days  prior 
to  the  drawing,  except  when  jurors  are  summoned  during  a  session  of  the 
Court. 

This  rule  is  virtually  superseded  by  the  amendment  of  November  22d 
1880,  which  is  as  follows: 

November  22,   1880. 

The  order  made  by  this  Court  on  the  twelfth  day  of  September,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  seventy-nine,  in  rela- 
tion to  the  drawing  of  jurors,  is  hereby  amended  so  as  to  read  as  follows: 

"In  pursuance  of  the  provisions  of  the  Act  of  Congress  of  the  United' 
States  on  the  subject  of  the  drawing  of  jurors,  approved  June  30th,  1879,. 
Samuel  D.  Babcock,  of  the  city  of  New  York,  is  hereby  appointed  a  com- 
missioner to  discharge  the  duties  prescribed  by  that  Act.  in  this  Court; 
nnd  the  said  commissioner  and  the  clerk  of  this  Court  shall,  as  soon  a& 
practicable  after  the  entry  of  this  order,  place  in  a  box  the  names  of  twa 
thousand  persons  to  serve  as  grand  purors  and  as  petit  jurors  in  thia 
Court,  each  on  a  separate  slip  of  paper,  each  of  which  persons  shall  possess 
the  qualifications  prescribed  in  section  800  of  the  Revised  Statutes  of  the 
United  States,  being  the  qualifications  set  forth  in  sections  1079,  1080,  and 
1029  of  the  Code  of  Civil  Procedure  of  the  State  of  New  York,  passed 
June  2d.  1876.  the  said  clerk  and  the  said  commissioner  each  placin<T  one 
name  in  said  box  alternately,  commencing  with  said  clerk,  without  refer- 
ence to  party  affiliations,  until  the  said  number  of  two  thousand  name* 
shall  have  been  placed  therein.  All  jurors,  grand  and  petit,  to  serve  in  this 
Court,  shall  be  publicly  drawn  by  the  said  clerk  from  the  said  box.  and  from 
the  names  so  placed  therein ;  and,  at  the  time  of  the  drawing  of  any  juror, 
the  said  box  shall  contain  the  names  of  not  less  than  eight  hundred  per- 
sons, so  placed  therein.  The  said  commissioner  and  the  said  clerk  shall 
from  time  to  time,  as  may  be  necessary,  place  in  said  box.  in  manner  afore- 
said, the  names  of  additional  persons,  or  the  same  persons,  or  both,  possess- 
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ing  said  qualifications,  so  that  the  number  of  said  names  shall  not,  when 
any  juror  is  drawn,  be  less  than  eight  hundred  nor  more  than  two  thousand. 
The  box  shall  be  locked  and  retained  by  the  clerk,  and  the  key  shall  be 
kept  by  the  commissioner.  The  box  shall  be  provided  by  the  marshal. 
The  clerk  shall  post  upon  the  outer  door  of  the  clerk's  office  notice  of  the 
time  and  place  of  drawing  jurors,  at  least  five  days  prior  to  the  drawing, 
except  when  jurors  are  summoned  during  a  session  of  the  Court."* 

December  20th,  1881. 

In  pursuance  of  the  provisions  of  sections  915  and  916  of  an  Act,  entitled 
"An  Act  to  revise  and  consolidate  the  statutes  of  the  United  States  in 
force  on  the  first  day  of  Decembor,  Anno  Domini  one  thousand  eight 
hundred  and  seventy-three,"  approved  June  22d,  1874,  it  is  ordered,  that 
the  provisions  of  the  Act  of  the  Legislature  of  the  State  of  New  York, 
entitled  "An  Act  relating  to  Courts,  oflicers  of  justice  and  civil  proceedings," 
passed  June  2d,  1876,  as  amended  by  the  Act  of  said  Legislature,  entitled 
"An  Act  supplemental  to  the  Code  of  Civil  Procedure,"  passed  May  6th, 
1880,  and  the  provisions  of  any  other  Act  heretofore  passed  by  said  Legis- 
lature amending  either  of  said  Acts,  so  far  as  such  provisions  relate  to 
a  remedy  by  attachment  against  the  property  of  a  defendant,  or  to  a 
remedy  by  execution,  or  otherwise,  to  reach  the  property  of  a  judgment - 
debtor,  are  hereby  adopted  by  this  Court  as  rules  of  this  Court  in  respect 
to  a  remedy  by  attachment  against  the  property  of  a  defendant,  in  a 
common  law  cause  in  this  Court,  and  in  respect  to  a  remedy  by  execution, 
or  othermse,  to  reach  the  property  of  a  judgment-debtor,  in  a  common 
law  cause  in  this  Court.t 

May  26th,   1882. 

On  filing  the  written  consent  of  the  attorneys  for  all  the  parties,  orders 
for  discontinuance,  extensions  of  time,  and  substitutions  of  attorneys,  may 
be  entered  in  the  Rule  book,  in  cases  at  law,  or  in  equity,  without  the 
special  direction  of  a  judge. 

February  5th,  1883. 

The  order  made  by  this  Court  on  the  12th  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy-nine,  as  amended  by 
the  order  of  November  22nd,  one  thousand  eight  hundred  and  eighty,  in 
relation  to  the  drawing  of  jurors  is  hereby  modified  and  amended  so  that 
the  clause  therein  relating  to  the  number  of  the  names  in  the  box  at 
the  time  of  any  drawing  shall  read  as  follows :  "So  that  the  number  of  said 
names  shall  not  when  any  juror  is  drawn  be  less  than  five  hundred  nor 
more  than  two  thousand"  and  substituting  "five  hundred"  for  "eight 
hundred"  wherever  the  latter  occurs  in  said  original  order  and  amended 
order. 

April  11th,  1183. 

In    an    action    the    Collector    of    Customs    for   the    recovery    of    money 

♦Amended  by  rules  Feby.  5,  1883,  and  Nov.  28,  1892.  See  also,  rule  of 
April   16,   1886. 

tThis  rule  virtiially  supersedes  the  rule  adopted  October  11th,  1878, 
inserted  on  page  43. 
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alleged  to  have  been  erroneously  or  illegally  exacted  by  him,  the  defendant's 
time  to  answer  the  complaint  shall  not  expire  until  thirty  days  after  the 
service  by  the  plaintiff  of  a  bill  of  particulars  containing  the  items  prescribed 
by  Section  3,012  of  the  Revised  Statutes  of  the  United  States. 

October  1,  1883. 

When  a  cause  has  been  removed  from  a  State  Court,  either  party  may 
forthwith  cause  a  copy  of  the  record  to  be  filed  in  this  Court,  and  there- 
upon may  notice  the  cause  for  trial  in  this  Court,  although  the  term 
has  commenced;  and,  upon  filing  a  note  of  issue,  may  place  the  cause  upon 
the  calendar,  as  of  the  date  when  the  record  was  filed.  Such  cause  will 
not  be  placed  on  the  calendar  until  five  days  after  the  filing  of  the  note 
of  issue.  When  the  cause  has  been  duly  noticed  lor  trial  in  the  State 
Court  before  removal,  no  new  notice  of  trial  in  this  Court  will  be  re- 
quired, but  the  party  filing  a  note  of  issue  shall,  on  the  day  of  filing  the 
same,  serve  notice  thereof  on  the  adverse  party. 

October  Sth,  1883. 

Ordered,  that   the   United   States   Marshal   for  this   District,   under   the 
direction  of  the  clerk  of  this  Court,  cause  the  permanent  calendar  of  causes 
for  the  October  and  April  Terms  of  the  Court  to  be  printed,  and  ready 
for  distribution  by   the  clerk  of  the  Court,   four  days  prior  to  the   com 
niencement  of  each  term  respectively. 

April  16th,  1886. 
In  pursuance  of  the  provisions  of  the  Act  of  Congress  of  the  United 
States  on  the  subject  of  the  drawing  of  jurors,  approved  June  30th,  1870, 
Henry  A.  Rogers,  of  the  City  of  Xew  York  is  hereby  appointed  a  Commis- 
sioner in  place  of  Samuel  D.  Babcock,  resigned,  and  whose  resignation  has 
been  accepted,  per  order  of  this  Court  filed  March  20th,  1886,  to  discharge 
the  duties  prescribed  by  that  Act.  in  this  Court,  and  the  said  Commissioner 
and  the  Clerk  of  this  Court  shall,  as  soon  as  practicable  after  the  entry 
of  this  order,  place  in  a  box  the  names  of  two  thousand  persons  to  serve 
as  grand  jurors  and  as  petit  jurors,  in  this  Court,  each  on  a  separate  slip 
of  paper,  each  of  which  persons  shall  possess  the  qualifications  prescribed 
in  Section  800  of  the  Revised  Statutes  of  the  United  States,  being  the 
qualifications  set  forth  in  Sections  1079,  1080  and  1029  of  the  Code  of 
Civil  Procedure  of  the  State  of  New  York,  passed  June  2nd,  1876, 
the  said  Clerk  and  the  said  Commissioner  each  placing  one  name  in  said 
box  alternately,  commencing  with  said  Clerk,  without  reference  to  party 
affiliations,  until  the  said  number  of  two  thousand  names  shall  have  been 
placed  therein.  All  jurors,  grand  and  petit,  to  serve  in  this  Court,  shall 
be  publicly  drawn  by  the  said  Clerk,  from  the  said  box,  and  from  the 
names  so  placed  therein,  and  at  the  time  of  the  drawing  of  any  juror, 
the  said  box  shall  contain  the  names  of  not  less  than  five  hundred  persons, 
so  placed  therein.  The  said  Commissioner  and  the  said  Clerk  shall  from 
time  to  time,  as  may  be  necessary,  place  in  said  box  in  manner  aforesaid, 
the  names  of  additional  persons,  or  the  same  persons,  or  both,  possessing 
said  qualifications,  so  that  the  number  of  said  names  shall  not,  when  any 

2096 


Procedure]     RULES   IN   SOUTHERN    DISTRICT   OF    NEW  YORK.   App.   I.,    F. 

juror  is  drawn,  be  less  than  five  hundred  nor  more  than  two  thousand. 
The  box  shall  be  locked  and  retained  by  the  Clerk,  and  the  key  shall  be 
kept  by  the  Commissioner.  The  box  heretofore  provided  by  the  Marshal 
and  now  in  use  may  be  used  for  the  purpose,  the  names  now  remaining 
therein  to  be  withdrawn  therefrom  by  said  Commissioner  and  the  Clerk 
of  this  Court  prior  to  placing  the  two  thousand  names  therein  as  aforesaid. 
The  Clerk  shall  post  upon  the  outer  door  of  the  Clerk's  office  notice  of  the 
time  and  place  of  drawing  jurors  at  least  five  days  prior  to  the  drawing,  ex- 
cept when  jurors  are   summoned  during  a  session  of  the   Court.* 

November  25th,  1887. 

Ordered,  that  notes  of  issue  for  the  motion  calendar  of  this  Court  shall 
be  left  with  the  clerk  thereof  by  one  o'clock  p.  m.  on  the  day  preceding 
the  motion  day. 

February  23d,  1888. 

ORDERED:  That  hereafter  on  the  submission  of  all  cases  on  the  motion 
calendar,  it  shall  be  the  duty  of  the  counsel  for  the  respective  parties  to 
file  with  the  clerk  of  the  Court  all  papers  and  briefs  used  on  the  motion, 
and  where  time  is  given  by  the  Court  to  counsel  to  submit  briefs,  the 
same  must  be  delivered  to  the  clerk  of  the  Court,  on  the  day  fixed  by 
the  Court.  No  case  will  be  taken  up  for  decision  by  the  Court  until  said 
papers  and  briefs  are  so  filed  with  the  clerk. 

October  11,  1889. 

It  is  hereby  ORDERED:  That  the  following  amendment  be  made  to 
the  Rule  of  this  Court,  promulgated  March  16th,  1875,  by  adding  therto: 

"No  other  proposed  findings  of  fact  nor  proposed  conclusions  of  law 
than  those  hereinbefore  ordered  to  be  served  will  be  considered  by  the 
Court.  But  the  Court  may,  upon  the  argument  or  submission  of  the  case, 
by  order,  allow  the  service  of  additional  proposed  findings  and  conclusions, 
within  twenty  days  after  the  close  of  the  argument  or  submission  of  the 
cause." 

December   12,   1889. 

ORDERED:  That  the  rule  of  this  Court,  adopted  March  4,  1840,*  the 
same   being  in   the   following  terms: 

"In  all  cases  in  which  persons  convicted  of  offenses  against  the  statutes 
of  the  United  States  shall  be  sentenced  to  imprisonment,  and  the  sentence 
shall  not  also  specify  that  the  party  be  kept  at  hard  labor,  it  shall  be  the 
duty  of  the  marshal  to  cause  such  party  to  be  imprisoned  in  any  one 
of  the  prisons  within  the  city  and  county  of  New  York  which  he  may 
select  for  that  purpose,"  be  and  the  same  is  hereby  abrogated. 

March  24th,   1891. 
Provision  having  been  made  by  statute,  for  a  writ  of  error  in  criminal 
cases  tried  in  the  Circuit  Courts  of  the  United  States,  it  is  now  ordered 

*This  rule  apparently  supersedes  the  rules  of  September  12,  1879.  and 
November  22,  1880,  but  see,  also,  rules  of  February  5,  1883,  and  Novem- 
ber 28,  1892,  modifying  and  amending  the  said  rules. 

*The  rule  of  March  4,  1840,  having  been  abrogated,  is  omitted  herein. 
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that  the  rule  of  this  Court,  made  March  12,  1879,t  in  respect  to  hearing 
of  motions  for  a  new  trial  and  in  arrest  of  judgment,  be  and  the  same 

is  hereby  vacated. 

April  9,  1891. 

Applications  for  habeas  corpus  under  the  new  immigration  act  should 
be  accompanied  with  an  affidavit  of  the  attorney  presenting  the  same, 
stating  the  day  and  hour  at  which  the  vessel  which  brought  the  immigrant 

is  to  sail. 

December  14,  1891. 

It  is  ordered,  that  the  rule  dated  March  12.  1884,t  respecting  a  day 
calendar,  be  amended  so  as  to  read  as  follows: 

I.  At  the  jury  terms  for  trials  of  issues  in  which  the  United  States  is 
not  a  party,  or  interested,  a  day  calendar  shall  be  made  from  the  causes 
on  the  general  calendar.  At  the  opening  of  each  term  the  judge  presiding 
shall  ascertain  by  a  call  of  the  general  calendar  the  causes  which  will 
be  moved  for  trial  by  either  party  when  reached  on  the  day  calendar. 
Such  causes  shall  comprise  the  trial  list,  and  all  others  go  over  the  term. 
Each  day  of  session  the  judge  shall  select  ten  causes  from  the  trial  list, 
in  their  consecutive  order,  to  comprise  the  calendar  for  the  next  day; 
and  the  clerk  shall  post  a  copy  of  such  t^ay  calendar  in  a  conspicuous 
place  in  the  court  room  by  one  o'clock  P.  M.  The  judge  may  for  sufficient 
reason  reserve  causes  that  have  not  been  posted  on  the  day  calendar 
for  some  day  in  a  future  month;  but  such  causes  shall  not  have  priority 
over  causes  previously  on  the  day  calendar  unless  the  judge  for  special 
reasons,  so  directs.  Motions  to  reserve  causes  for  a  future  day  will  be 
heard  on  Tuesdays  and  Thursdays  at  half  past  ten  o'clock  A.  M.  by  the 
judge  presiding  at  the  term;  and  are  to  be  made  on  two  days'  notice  to 
the  opposite  party  unless  an  order  to  show  cause  within  a  shorter  time 
is  granted  by  the  judge.  All  causes  posted  on  the  day  calendar  must  be 
tried  when  called,  or  they  will  be  stricken  from  the  trial  list  and  placed 
at  the  foot  of  the  general  calendar  for  the  next  succeeding  stated  term, 
unless  for  sufficient  reasons  the  judge  shall  otherwise  direct. 

n.  When  a  cause  has  been  removed  from  a  state  court  either  party  may 
forthwith  cause  a  copy  of  the  record  to  be  filed  in  this  court,  and  there- 
upon may  notice  the  cause  for  trial  in  this  court  notwithstanding  the 
term  has  commenced;  and  upon  filing  a  note  of  issue,  may,  five  days 
thereafter,  place  the  cause  upon  the  general  calendar  as  of  the  date  when 
the  record  was  filed.  Such  cause  may  be  placed  on  the  trial  list  by  the 
judge  presiding  at  the  term  upon  the  application  either  party,  upon  two 
days'  notice  to  the  opposite  party. 

Par.  IT.  of  this  rule  was  abrogated  by  Order  of  Dec.  10.  1895,  but  was 
restored   by   Order   of   Apl.   5,   1899. 

November  28,   1892. 

The  order  made  by  this  Court  on  the  12th  day  of  September,  1897,  as 
amended  by  the  order  of  November  22nd.   1880.  and  as  further  amended 

tThe  rule  of  March  12.  1879,  being  now  obsolete,  is  omitted  herein. 

tThe  rule  of  March  12,  1884,  being  now  obsolete,  has  been  omitted  herein. 
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by  the  order  of  February  5th,  1883,  in  relation  to  the  drawing  of  jurors 
is  hereby  modified  and  amended  sco  that  the  clause  therein  relating  to 
the  number  of  the  names  in  the  box  at  the  time  of  any  drawing  shall 
read  as  follows:  "So  that  the  number  of  said  names  shall  not  when  any 
juror  is  drawn  be  less  than  three  hundred  nor  more  than  two  thousand" 
and  substituting  "three  hundred"  for  "eight  hundred"  wherever  the  latter 
occurs  in  said  original  order  and  amended  orders. 

December  13,  1894. 
The  crier  and  bailiflis  appointed  for  the  several  divisions  of  this  court 
are  required  to  attend  their  respective  divisions  of  said  court  daily  (Sundays 
and  holidays  excepted),  during  the  terms,  and  upon  said  crier  and  bailiffs 
filing  with  the  Clerk  of  this  court  sworn  statements  of  their  attendance, 
giving  the  dates  of  such  attendance,  the  Clerk  shall  enter  and  order  directing 
the  Marshal  to  pay  said  crier  and  bailiffs  the  amounts  that  appear  to  be 
due  them  respectively  by  such  statements. 

December  2,  1895. 
Pursuant  to  the  provisions  of  Section   672  of   the   Revised   Statutes   of 
the  United  States,  it  is  hereby 

Ordered:  That  on  any  court  day  when  neither  of  the  Circuit  Judges 
of  this  Circuit  or  other  judge  regnilarly  assigned  to  hold  said  Court  shall 
be  present,  the  United  States  Marshal,  or  in  his  absence,  the  Clerk  of 
this  court,  may  adjourn  the  court  until  the  following  day  (excluding  Sun- 
days and  holidays),  and  so  on  from  day  to  day  until  a  judge  can  be 
present. 

November  19th,  1897. 
Ordered:  That  the  following  rule  shall  take  effect  immediately: 
When  a  cause  regularly  on  the  calendar  of  an  Equity  Term  shall  have 
been  once  continued  on  motion  of  counsel  from  one  session  to  a  later 
session  in  such  term,  and  motion  be  thereafter  made  to  continue  until 
the  next  term,  such  cause  shall,  in  the  event  of  such  motion  being  granted, 
be  put  on  the  calendar  of  the  next  term  below  the  new  causes  regularly 
placed  on  the  calendar  for  that  term. 


May  15th,  1902. 
Rules    touching   causes   on    the   Jury    Calendar   which   shall   be    entitled 
to  preference. 

To  take  effect  at  the   opening  of  the  October   Term  in   the  year   1902. 

I.  Hereafter  at  each  session  of  the  Court  to  try  jury  causes  (other  than 
actions  against  collectors  to  recover  excess  of  customs  duties)  there  shall 
be  made  up  a  calendar  of  preferred  causes,  which  shall  be  called  and 
the  causes  thereon  disposed  of  before  any  cause  on  the  general  calendar 
is  taken  up   for  trial. 

II.  To  entitle  a  cause  to  be  placed  upon  the  preferred  calendar,  it  must 
belong  to  one  of  the  classes  enumerated  in  Rule  V.  infra,  and  a  claim 
of  preference  must  have  been  noted  on  the  note  of  issue  by  the  party 
filing  the  same.  As  to  all  causes  which  were  on  the  calendar  at  the  close 
of  the  April  term  of  1902,  it  will  be  sufficient  for  the  party  claiming  a 
preference  to  give   written  notice  to   the  Clerk  of  such  claim  and   of  the 
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number  of  the   cause   on  said   calendar.     Such  notice,   however,   must   be 
given    not   later    than    September    15th,    1902. 

III.  All  causes,  whether  preferred  or  not,  will  be  placed  on  the  general 
calendar,  as  heretofore,  in  the  order  of  their  date  of  issue,  and  numbered 
accordingly.  Preferred  causes  will  be  placed  on  the  preferred  calendar 
under  tiieir  general  calendar  numbers. 

IV.  When  a  cause  is  called  for  trial  on  the  preferred  calendar  and  the 
same  is  not  ready  for  trial  and  no  sufficient  excuse  offered,  it  shall  lose 
its  preference  and  go  back  to  its  numerical  position  on  the  general  calendar. 

V.  The  following  causes  shall  be  entitled  to  a  preference: 

1.  Causes  arising  under  the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made  under  their  authority. 

2.  Causes  in  which  the  United  States,  or  any  officer  thereof,  or  any  cor- 
poration created  thereby,  or  any  receiver  of  such  corporation,  or  any 
receiver  appointed  by  this  Court,  is  a  party. 

3.  Causes  growing  out  of  bankruptcy  proceedings. 

4.  Causes  which  have  been  removed  from  the  State  courts  on  the  ground 
of  prejudice  or  local  influence,  or  because  of  the  denial  of  any  right 
secured  by  any  law  of  the  United  States. 

5.  Causes  which  have  been  removed  by  /eason  of  diversity  of  citizen- 
ship, provided  the  right  to  a  preference  is  claimed  by  the  plaintiff  (by 
filing  a  note  of  issue,  making  such  claim)  within  thirty  days  after  issue 
is  joined. 

6.  Causes  which  have  come  back  upon  the  calendar  for  a  new  trial  after 
the  setting  aside  of  a  former  verdict  or  the  reversal  of  a  former  judgment. 

7.  All  causes  which  were  on  a  day  calendar  of  the  next  prior  term,  and 
were  answered  ready  but  were  not  reached  for  trial  when  the  Court  ad- 
journed; and  all  causes  which  were  on  a  day  calendar  of  such  term  and 
were  set  peremptorily     for  trial  at  the  new  term. 

Xote. — Although  Rule  11.  allows  claim  of  preference  to  be  filed  as  late  as 
September  15th,  it  is  suggested  that  parties  desiring  preference  file  such 
notice  as  early  as  possible,  so  that  the  new  calendar  for  ensuing  term 
may  be   made   up   promptly. 


RULES. 


On  Appeals  from  the  Board  of  General  Appraisers, 

March  2nd,  1891. 
I.  Where,  in  any  case,  the  return  of  the  Board  of  General  Appraisers 
does  not  contain,  as  required  by  section  15  of  the  Act  of  .June  10,  1890, 
a  certified  statement  of  some  particular  fact  or  facts,  involved  in  the  case, 
before  any  order  will  be  granted  by  this  Court  for  a  further  or  additional 
return  by  said  Board,  the  applicant  must  make  it  appear  to  the  satisfaction 
of  the  Court  (by  affidavit  or  otherwise),  either  that  there  was  evidence 
before  the  Board  bearing  on  said  issue  or  issues  of  fact,  or  that  the  ap- 
plicant at  the  time  of  filing  his  protest,  or  subsequently,   and  before   the 
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decision  by  the  Board,  offered  to  sustain  his  contention  as  to  such   facta 
by  proof. 

II.  No  order  for  an  additional  or  further  return  will  be  made,  where 
it  is  made  to  appear  that  the  protestant  had  reasonable  notice  to  appear 
before  said  Board  of  General  Appraisers  and  show  cause  why  the  decision 
of  the  Collector  should  not  be  affirmed,  and  after  such  notice,  without 
proper  excuse,  he  failed  to  appear  in  person,  or  by  attorney,  and  he  offered 
no  evidence  in  support  of  his  contentions  as  presented  in  his  protest,  and 
no  such  evidence  is  found  in  the  record  and  papers  in  the  case,  and  none 
was  taken  by  the  Board. 

November  30th,  1891. 

III.  When  an  order  is  made  upon  the  Board  of  General  Appraisers  to  re- 
turn to  the  Circuit  Court  the  record  and  the  evidence  taken  by  them, 
together  with  a  certified  stateinent  of  the  facts  involved  in  the  case  and 
their  decisions  thereon,  the  service  of  the  order  upon  the  Board  shall  be 
accompanied  by  a  copy  of  the  statement  of  the  errors  of  law  and  fact 
complained  of,  filed  in  the  office  of  the  clerk  of  the  Circuit  Court  on  the 
application   for  the  order. 

IV.  When  an  order  is  made  under  Section  15  of  the  Act  of  June  10,  1890, 
for  the  taking  and  returning  of  further  evidence  on  the  application  of  the 
secretary  of  the  Treasury,  the  Collector  of  the  Port,  or  the  importer, 
owner,  consignee,  or  agent,  such  order  shall  be  understood  to  embrace 
further  evidence  to  be  offered  by  the  party  adverse  to  the  one  making 
the  application. 

V.  The  General  Appraiser,  to  whom,  as  an  officer  of  the  Court,  it  is 
referred,  to  take  and  return  further  evidence,  shall  assign  a  day  and  place 
for  the  hearing,  and  give  to  the  party  who  made  the  application  a  sum- 
mons for  the  adverse  party  to  attend  at  the  day  and  place  so  appointed. 
The  summons  shall  be  served  on  the  adverse  party  or  his  counsel,  some 
time  previous  to  the  day  appointed,  as  the  General  Appraiser  may  deem 
reasonable  and  may  direct.  But  if  no  direction  is  made,  the  time  of 
service  shall  not  be  less  than  two  days,  where  the  parties  reside  in  the 
city  or  town  where  the  hearing  is  to  take  place,  and  not  less  than  ten 
days  where  the  adverse  party  or  his  counsel  does  not  reside  in  such  city 
or  town. 

VI.  No  testimony  shall  be  taken  by  the  General  Appraiser  except  such 
as  shall  be  relevant  to  the  questions  raised  in  the  statement  of  the  errors 
of  the  law  and  fact  complained  of,  filed  on  the  application  for  the  order  to 
return   the   record. 

VII.  The  parties  shall  proceed  from  day  to  day  with  the  examination 
of  their  witnesses  before  the  General  Appraiser  unless  he  shall  adjourn 
for  good  cause;  and  the  examination  of  each  witness  shall  proceed  from 
day  to  day  until  it  is  completed:  and  after  his  examination  is  closed,  he 
shall  not  be  again  examined  to  the  same  facts  without  the  consent  of  the 
adverse  party  unless  the  General  Appraiser  otherwise  direct. 

VIII.  The  General  Appraiser  shall  require  the  moving  party  to  exhaust 
his  testimony  before  the  introduction  of  testimony  by  the  adverse  party; 
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and  after  each  party  closes,  he  shall  not  introduce  further  testimony  ex- 
cept in  rebuttal  of  new  facts  presented  by  the  adverse   party. 

IX.  When  one  of  the  parties  does  not  attend  at  the  time  and  place  ap- 
pointed, the  General  Appraiser  shall  be  at  liberty  to  proceed  ex  parte. 

X.  The  General  Appraiser  may  decline  to  take  any  testimony  which  may, 
in  his  opinion,  be  unnecessarily  cumulative,  subject  to  review  by  the 
Court,  on  special  application. 

XI.  On  the  examination  of  a  witness  before  the  General  Appraiser,  if 
any  interrogatory  to  the  witness,  or  any  part  of  his  testimony,  is  ob- 
jected to  as  improper  or  irrelevant,  the  General  Appraiser  shall  decide 
upon  the  objection.  If  he  decides  against  the  objection  he  shall  note  the 
objection  and  his  decision  thereon,  and  proceed  to  take  down  the  testi- 
mony; but  if  he  decides  that  the  objection  is  well  taken,  the  testimony 
shall  not  be  taken  down  unless  it  is  insisted  on  by  the  party  against 
whom  the  decision  is  made.  If  the  taking  down  of  the  testimony  in  op- 
position to  his  decision  is  insisted  on,  such  fact  shall  be  noted,  and  the 
testimony  shall  be  taken;  and  in  that  case  the  party  making  the  ob- 
jection may,  at  the  hearing,  move  to  have  the  objectionable  testimony 
expunged. 

XII.  In  cases  where  no  provision  is  made  bv  law,  or  by  these  rules,  the 
proceedings  before  the  General  Appraiser,  in  cases  not  provided  for  by 
law,  or  by  the  written  rules  of  the  Court,  shall  be  according  to  the 
customary  practice  of  this  Court,  as  it  has  heretofore  existed. 

March  3rd,   1892. 

XIII.  Upon  the  completion  of  the  record,  on  applications  for  review  of 
the  decisions  of  the  Board  of  U.  S.  General  Appraisers,  under  Section  15 
of  the  Act  of  June  10,  1890,  either  party  may  notice  the  case  for  trial 
by  serving  upon  the  adverse  party  or  his  attorney,  at  least  fourteen  days 
before  the  time  appointed  for  hearing,  a  notice  of  trial  for  the  first  Mon- 
day of  any  month  (except  the  months  of  July,  August  and  September). 
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INDEX  TO  CIECUIT  COURT  RULES. 

Abatement,    plea    in,    29 

Acceptance  of  a  plea  in  bail,  11 

Action,  no  order  to  show  cause  of,  allowed,  except,  &c.,   25 

founded   upon   contract,    2(i 

commencement  of, 53 

shall  not  abate  by  disability  of  parties,  p 31 

against  collector  of  customs,  p 40 

Admiralty,  rules  on  appeals  to  Circuit  Court  in,  p 24 

rule  as  to  printed  findings  on  appeals  in,  p 3fl 

Advocates,  counsellors   admitted  as,    93 

Affidavit   of  merits   filed,    22 

to  show  cause,  mitigate  bail,  or  for  bill  of  particulars,   25 

attached  to  plea  in  actions  founded  upon  contract,   2G 

served, 52 

filed  with  the  appeal,   120 

on  application  for  habeas  corpus  under  immigration  act,  p 48 

Agreements  in  respect  to  proceedings  in  court,  89 

not  binding  unless  in  writing,  90 

Alias  scire  facias,  nihil   to   20 

Allegations,  not  to  make  new, 121 

to  make  new,   123 

why  new,  shall  not  be  oflfered,   130 

if  new,  are  to  be  made, 131 

Answer  nor  issue  need  be  given  to  appeal,    127 

time  for  collector  of  customs  to,  p 46 

Appeal,  right  of,  in  bail,   10 

from  taxation  of  costs  may  be  instanter,   97 

on  Admiralty,  p 37 

rules  on,  p 24 

to  Circuit  Court  in  writing,  signed, 118 

from  board  of  general  appraisers,  rules  on,  pp 51,  52.  53 

Appearance,  if  appellee  does  not  enter  his, 126 

Appellant  shall  cause  notice,  &c.,  to  be  filed, 124 

Appraisers,  board  of  general,  rules  on  appeals  from,  pp 51.  52.  53 

Argument  noticed  for  first  day  of  term,   55 

notice  of,  when  to  be  delivered,   55 

Arrest,  when  warrant  to  be  issued  in  criminal  cases,  except    xtraditlon 

cases,  p 41 

of  judgment,  motion  in,   39 

Assignment  of  the  bail  bond, 12 
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Attachment  for  contempt  of  court, 

against  the  officer  set  aside,   

against  marshal, 

and  proceedings   on  bail  bond,    

proceedings    on,    stand    as    security    13 

New  York  statute  relative  to  remedy  by,  adopted,  pp 43,  4r) 

Attorney  of  the  court,  pleadings  assigned  by,  24 

of  the  court,  sufficient  notice  of  service,   31 

not  residing  in  New  York,  S."? 

who  has  no  agent  in  this  court, 33 

who  has  an  agent  in  Supreme  Court, 33 

who  has  no  agent  in  New  Y'ork,    33 

paper  served  on,  not  in  New  Y^ork, 33 

may  give  notice  of  argument, 38 

may  give  notice  of  writ  of  error,  38 

if  other  party  does  not  appear,  may  take  judgment, 38 

becomes  security,  ^1 

who  may  have  an  order  of  course  entered, 93 

and  solicitors  admitted  as  proctors, 93 

Attorney's  agent,  service  on,  valid 34 

appointment  of,  must  be  in  writing, 34 

Bail,  when,  is  charged   3 

defendant  held  in,  4 

double  a  mount  in  writ, 4 

when  exacted, 4 

mitigation  of,   5 

except  to,  by  plaintiff, 8 

shall   justify,  when,    9 

affected  by  order  of  judge,   9 

perfected, 9 

justify  before  clerk  or  commission, 10 

to  officer,  special,    12 

putting  in  and  perfecting,    13 

no  order  to  mitigate  allowed,  except,  &c., 25 

Bailable  suits,  defendant  shall  appear, 7 

Bail  bond  terms  on  which  proceedings  shall  be  stayed. 13 

paying  costs  of  suit,   13 

attachments   and   proceedings,    13 

suit  in,  stand  as  security 13 

Bill  of  costs,  clerk  may  tax  or  certify, 94 

of  exceptions,  judge  to  be  furnished  with,  52 

of  particulars,  no  order  for  a,  except.  &c 25 

of  particulars  in  action  against  collector  of  customs,  p 40 

of   privilege    filed,    2 

Board  of  general  appraisers,  rules     on  appeals  from,  pp 51,  52.  53 

Bond  approved  by  the  judge.   88 

Calendar,  no  cause  put  on.  without  special  order, 55 

causes  will  be  called    in  their  place  on  the,  99.     See  p 29 
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prohibit  motions  to  set  down  causes,  p 29 

issues  noticed  for  trial  and  placed  upon  the,  p 37 

causes  entitled  to  preference  on  jury  calendar,  p 50 

when  and  how  to  be  made,   55 

rules  in  criminal  cases  in  Southern  District  of  Xew  York,  p 37 

of  criminal  causes,  to  be  called  through  on  first  day,  p 38 

when  criminal  cause  stricken  from,  p 38 

names  of  all  persons  in  custody  to  be  attached,  p 38 

causes  on,  how  divided,  p 42 

to  be  made  up  in  October,  p 42 

when  cause  to  go  to  foot  of.  pp 42,  49 

when  cause  to  be  stricken  from,  p 42 

when  cause  may  be  restored  to,  p 42 

motion,  note  of  issue  for,  p 47 

motion,  submission  of  cases  on,  p 47 

See,  also.  Day  Calendar. 

Capias  indorsement  by  defendant, 14 

special   bail,     14 

Capais   ad   respondendum,  actions  commenced  by,    2 

Capais  ad  satisfaciendum,  in  marshal's  office.   3 

Case,  judge  to  be  furnished  with  copy  of,   52 

Cases  and  points,  when  to  be  printed  and  served,  p 41 

Cause,  court  deemed  possessed  of,  from  filing  of  the  appeal,   125 

for  hearing,  each  party  may  notice 127 

Causes  on  calendar  to  be  renumbered  in  October  of  each  year,  p 42 

Certiorari,  in  relation     to,   39 

for   diminution,    86 

Circuit  court,  appeal  to  the, 118 

proceedings  in,  under  sec.  4986  Rev.  Stat.,  how    taken,  p 39 

Clerk  of  the  court  to  keep  a  catalogue  of  attorneys  and  agents,  34 

of  the  court  or  his  deputy  take  acknowledgments,   101.  104 

See  p.  29. 

of  the  court  authorized  to  take  bail,  p 29 

of  other  courts,  ex  officio  commissioner  of  this  court,  pp 31,32 

duties  in  drawing  a  panel  of  jurors,  p 33 

Collector  of  customs,  action  against,  p 46 

Commencement   of   action,    53 

Commissioner  of  jurors,  duties  of.  pp 43,  44.  45,  46.  47,  49 

Commissioners,  notice  to  have  name  and  residence, 42 

costs  of  services  of,    44 

parlies  unite  on  number  of, 44 

or  examiner  shall  have  completed  the  testimony  offered,  after,  .  .  112 

of    court    takes    affidavits,    etc..    pp , 31,  32 

clerks,  &c.,  ex-officio,  to  take  affidavit,  p 29 

appointed  by  this  court,  p 34 

Commissions   to   take   testimony,    41 

taken  out  by  either  party,   41 

notice  of,  given  by  opposite  party,   42 
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notice   in  writing,    

ordering  a,    

witness  swears  to  facts,   

issued  under  seal  of  court,   '^^ 

name  of  attorney,   '*'* 

direct  to  one  or  three  commissioners,   44 

proceedings    stayed,    "^o 

may  be  moved  for, 4b 

proceedings  conformable  to  rules  of  court, 46 

executed  by  commissioners,   47 

accompanied  with  instructions,  47 

witnesses  not  named  in,  49 

how  returned,   . ^^ 

executed  within  the  United  States,  50 

executed  out  of  the  United  States,  50 

if  a  general  is  not  issued, 108 

on  deposition,  clerk  open  and  file,   112 

Common  law  rules,  p 3 

Consent  to  place  cause  same  as  if  bail  had  been  perfected, 13 

to  reference,  what  to  contain,  p 40 

as  to  discontinuance,  extensions,  and  substitutions,  orders  on.  not 

necessary,  p 45 

Contempt  for  disobeying  any  rule  of  court,   32 

Continuance   of  cause,    . 77 

Contract,   actions   founded   upon,    26 

Copy  shall  be  served  on  the  proctor, 120 

Costs  of  default,  22 

security  for, 53 

none  except  for  actual  disbursement 95 

of  parties  allowed  according  to  the  rates, 96 

See   page   30. 

not  allowed  on  appeal  from  taxation  of  costs   97 

of  parties,  p .30 

taxable  to  commissioners  appointed  and  acting  on  reference,  pp. 

34.  35.  36 

Counsellors  admitted  as  advocates,    93 

Counties  included  in  the  drawing  of  jurors, 141 

Court,  parties  entitled  to  enter  without  special  application    15 

may  enter,  in  vacation  as  in  term, 15 

Covenant  and  asumpsit,  bail  for   4 

Criminal  cases,  rules  as  to  calendar  practice  in,  pp 37,  38 

disposition  of  calendar,  when  not  reached  during  term,  p 38 

Damages,   actions   sounding  in,  after   judgment,    23 

assessed  on  notes,  bills,  &c., 23 

Day   calendar,  how  made  up,  pp 48,   40 

copy  of  for  succeeding  day  to  be   conspicuously  posted  in  court 

room,  p 43 

motion  to  reserve  cause  to  future  day,  pp .48,  49 
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causes  not  tried   when  called,  p 49 

Death  of  party  before  final  judgment    56 

Debt,  bail  for   4 

Deceased  party,  when  order  admitting  representative  of,  becomes  abso- 
lute  57,   58 

letters  testamentary  deposited  with  clerk   59 

Decision  of  the  facts,  not  to  seek  new 121 

of  the   facts   to   seek  new    122 

Declaration  after  default  not  bound  to  accept 22 

caption  of 24 

if  general  issue    amend  the 29 

demurrer  to  a 29 

time  to  amend  after  pleading  general  issue 30 

Decree  appeals  taken  from  no    other  than  final,  116 

shall  be  deemed  ilnal  when,    II7 

in  District  Court,  appellee  may  move  this  court  to  have   carried 

into  effect 13;j 

when  shall  be  finally  executed I34 

Default  of  exception  to  bail   g 

in  putting  in  bail    13 

time  for  cause  of,  on  notice  of  judgment 21 

after,  not  bound  to  accept  declaration 22 

party  may  enter  reason  of  23 

in   whose  favor  a,  entered    23 

for  not  replying   29 

if  party  does  not  appear  attorney  may  take  judgment  by 38 

Defendant  held  in  bail   4 

when   put  in  bail    , 7 

take  rule  against  plaintiff    16 

time  to  declare  service  of  rule 16 

time  to  appear  and  plead 20 

notice  of  rule  need  not  be  served    20 

effect  of  pleading  general  issue   30 

fails    to    appear     87 

Demurrer,  time  to,  to  pleading,  tendering  issue  to  jury   30 

Demurrer  to  evidence,  judge  to  be  furnished  with 52 

to   evidence   interposed    69 

Depositions,  objections  to ' 49 

taxing  for   96 

See  p.  30. 

taken  before   examiner    108 

Diminution,   cause   for    86 

Disbursements,  no  costs  taxed  except  for  actual   95 

Discharge  of  the  jury,  motion  made  after  51 

Discontinuance,   if  by   consent  may  be   entered   without  direction   of 

the  court,  p 45 

Discontinue  action,  pay  costs  if  plaintiff  54 

Dismissed,  suit  be 51 
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District   attorney   or   his   assistant  can   alone   apply    for   warrant   of 

arrest  in  criminal  cases,  except  extradition  cases,  p 41 

District  court,  proceedings  in,  under  sec.  4980  Rev.  Stat.,  how  taken,  p.  39 

Docket,  how  made  up  as  to  causes  on  appeal,  p 42 

how  made  up  as  to  original  causes,  p 42 

See,  also.  Calendar. 

22 
Equity  rules,  p 

Evidence,  newly  discovered   ^2 

Examination,  interrogatories   for    48 

of  witnesses    1^^'    ^^^ 

of  witnesses  before  general  appraiser,  p 51 

Exception  taken  to  the  opinion  of  the  court 69 

reduced   to   writing,    69 

bill  of.  taken  on  the  trial   71 

when  adverse  party  may  give  notice  of,   113 

l<:xecution.  New  York  statutes  relative  to  remedy  by,  adopted,  p 45 

Extension,  if  by  consent,  may  be  entered  without  direction  of  court,  p.  45 

Findings    of   fact   and   conclusions   of  law,   rule   as   to    printing   and 

and  ser^nng  of,  in  appeals  in  admiralty,  pp 39,  47 

First  day  of  term,  notices  of  trial,  argument,  rearing  and  motion,  ....  35 

General  Appraiser,  proceedings  before  as  an  officer  of  the  court,  pp.  52,  53 

General  issue,  if  defendant  shall  plead,   30 

Grand  Jurors,  in  case  a  sufficient  number  shall  not  appear,    139 

Habeas  Corpus,  application  for,  under  immigration  act,  p 48 

Imprisoned  in  any  prison  in  city  or  county,  p 48 

Indictment,    motion    to   quash    39 

division  of  opinion  in  proceedings   75 

Inhibition,  returnable 3 

Injunction,  when  motion  for  shall  be  heard 105 

how  defendant  may  show  cause  against 106 

because  of  infringement  of  patent  right,  p 31 

motion  for,  p 31 

Inquest  in  causes  taken  out  of  their  order  on  calendar 64 

Inquisition,  to  set  aside   39 

Interrogatories  for  examination  48 

annexed  to  commission    48 

time  for  serving  copies  of 48 

answered  in  the  District  Court,  or  written  testimony 132 

Judgment,  revival  of    18,  19 

of   respondeas    ouster til 

on   demurrer  to  plea  of   abatement    21 

served  with  notice   of    21 

time  for  default  in  not  pleading   21 

damages  after 23 

for  plaintiff  by  default,  after, 23 

on   demurrer    23 

motions  in  arrest  of 3{) 
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of  court  on  issues  of  law 39 

motion   for    r  1 

arrest  of  ^2 

of    non-pros.,    ^^ 

rules  for  final,  absolute    g5 

proceedings  may  be  stayed   gg 

rendered  upon  a  verdict    gg 

records  of  day  when  issue  was  joined   7g 

record,  clerk  may  sign   94 

taking  acknowledgement  of  satisfaction  of   101 

not  to  be  entered  on  referee's  report  until  after  ten  days'  notice  p.  40 

Jurors,  grand  and   petit    gg 

residing  out  of  city  of  New  York  gl 

residing  within  city  of  New  York gX 

qualifications  of   gt, 

designated   by   ballot    joj 

drawn   from  ballot  boxes    j3g 

case  of  default  or  defect  of j3g 

in  case  a  sufficient  number  shall  not  appear   I39 

may  be  returned  from  such  part  of  district  as  judge  or  court  may 

designate    j^g 

drawn  same  as  in  higher  court 14.? 

for  this  court,  in  case  clerk  shall  refuse  to  draw I43 

summoning   petit,   p 00 

drawing,  p 03 

taken  from  other  than  the  city  and  county  of  New  York,  p 33 

making  out  list  of,  p 3g 

how  empanelled  and  drawn,  pp 43,  44,  45   4G,  47,  48 

Jury,  how  drawn  and  empanelled,  pp 43^  44,  45    4g^  47,  49 

See,   also,  Jurors. 

Jury  calendar,  causes  on  which  shall  be  entitled  to  preference,  p 50 

Jury  service,  not  to  unduly  burden  the  citizen  of  district  with 140 

Justification  of  bail,  &c.,  twice  to  be  served  3g 

default  of ^. 

Libel  and  answer  filed  proceeded  with  same    as  in  other  cases  132 

Mandamus   returnable    3 

in  relation   to    on 

to  compel  a  return  J09 

Marshal,  time  of  rules  to  return  process g 

show    cause   before    a   judge    g 

proceedings  for  attachment g 

committed  or  discharged   g 

attachment   against    g 

return  the  manner  of  service  if  defendant  has  no  residence  If) 

annex  name  of  jurors  to  return  of  venue   g3 

furnish  copy  of  panel  to  party  indicted   g3 

in  sale  of  real  estate  on  execution    73 

causes  in  which,  or  his  deputy,  is  a  party 103 
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Master,  or  examiner  in  taking  proof ^  ^ 

adjourn  proceedings    

in  chancery   ex  officio   commissioners   to  take   affidavits,   &c.,  of 

bail     ^^ 

Minutes  of  court,  motion  to  alter 

Money,   payment  of,   into   court    

Motions,  in  arrest  of  judgment    ^^ 

out   of  court    

for  judgment    

See  New  Trial. 

Motion  calendar,  note  of  issue  for,  p 47 

submission  of  cases  on,  p *' 

Motion  to  quash  must  be  made  on  opening  day  of  term 3S 

New  trial,  motion  for   ^-' 

motion  for,  before  filing  report  of  referee,  p 40 

motion  for,  not  to  be  placed  on  calendar,  p 42 

"Nihil,"   return  of  by   marshal    1^ 

to  an  alias  scire  facias 20 

Non-payment  of  costs,  attachments  for  when  returnable  3 

Non-resident  plaintiff,  security  for  costs  of  53 

suit  commenced  for  a ^  "^ 

Nonsuit,  motion  to   set   aside    30 

Note  of  issue,  when  to  be  filed,  p 37 

contents  and  filing,  p 42 

but  one  note  of  issue  to  be  filed,  p 42 

how  and  when  filed,  in  cause  removed  from  state  court,  p 46 

for  motion   calendar,  p 47 

Notes,  bills  &c.,  damages  on 23 

Notice  shall  be  in  writing   31 

of  trial,  &c.,  on  any  other  day  but  first  of  term   35 

of   trial,    time    36 

compute  service  exclusive  of  day  of  service  37 

include  day  of  compliance    37 

Notice  of  argument,  when  to  be  delivered   55 

Notice  of  trial,  when  to  be  delivered 55 

may  be   served  upon   removal  of   cause,  after  commencemont   of 

term,    pp 46,    49 

Opinion,  division  of,  between  judges,  72,  73,  74,  75 

to  be  attached  to  record  on  appeal  or  writ  of  error,  &c.,  pp 38,  39 

Order  served  exclusive  of  day  on  which  entered   37 

served   exclusive   of   compliance    37 

Paper  proceedings  be  read,  p 30 

Patent  right,  infringement,  p 31 

Petition,  under  sec.  4986  Rev.  Stat.,  how  taken,  p 39 

Plaintiff  except  to  bail 8 

time  to  amend  declaration    30 

in  error  may  prove  value  of  matter  in  dis^.ute    85 

Plea  in  action  on  contract,  when  a  nullity  26- 
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in  abatement,  time  to  serve 28 

tima   of  service    29 

Pleading  after  default  not  bound  to  accept 22 

filed   and  served    22 

demurred  to  may  be  amended   29 

demurred  cannot  be  amended  more  than  once   29 

M^hen  to  be  delivered  to  the  clerk   55 

Postponements  in  criminal  causes,  vi'hen  granted,  p  38 

Printing,  disbursements  for,  may  be  recovered,  p 41 

of  cases  and  points,  and  service  of  same,  p, 41 

disbursements   for,  to  be   recovered,  p 41 

Prisoner   has   retained  no   attorney    32 

Proceedings  before  a  judge  out  of  the  city  of  New  York 98 

Proctors,  attorneys  and  solicitors  admitted  as   93 

Proofs,  suppletory  or  supporting,  may  be  offered 107 

See  page  31. 

oral   110 

Real  estate  sale  under  execution   78 

Redemption  of  land  sold  under  execution 79 

Referee's  report,  ten  days'  notice  of  filing  of,  to  be  given,  p 40 

Reference,  consent  to,  what  to  contain,  p 40 

Rehearing  is  made,  when  a  motion  for   114 

Relief,   not   to   pray  different    121,  130 

to   seek   new    123,  131 

Removal  of  suit  from  State  court 7 

Removal  of  cause,  if  noticed  in  State  court,  new  notice  of  trial  un- 
necessary,  p 46 

but  party   must   serve   notice   of   filing  note  of   issue   in   Circuit 

Court,  p 46 

copy  of  record  in,  to  be  filed  forthwith,  pp 46,  49 

may  be  noticed  after  commencement  of  term  of  Circuit  Court,  pp.  46,  49 

Remove,   if   plaintiff    shall    91 

Reporter  of  Circuit  Court,  Samuel  Blatchford,  Esq.,  appointed,  p 33 

Reports  that  will  be  considered  evidence,  p 37 

Residence,  notice  of,  not  given   , 53 

Retainer,  after   declaration   served    31 

after  notices,  pleadings,  &e.,  served  on  attorney, 32 

Returned  to  the  court,  how  and  when   118 

Revised  statutes,  sec.  4986,  proceedings  under,  how  taken,  pp 39,  40 

Rule  where  party  is  entitled  to  enter  court  15 

against  plaintiff  to  declare    , .  16 

answer    join    in    demurrer     16 

to   plead   time   of    17 

to  join  in  demurrer  to  a  plea  of  abatement,  time  of  17 

to    plead    against    defendant    29 

entered,  day  excluded  on  which 37 

day  included  of  compliance   37 

may  be  entered  at  expiration  of  time  43 
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in  cases  not   provided   for    ^"-' 

of  court  on  appeals  in  admiralty,  p 24 

of  the  court,  cases  not  expressly  provided  for  in   136 

of  the  court,  on  appeals  from  board  of  general  appraisers,  pp.  50,  51,  52 

Scire   facias,   suits   commenced   by    1^ 

served  by  personal  summons    19 

summons  of  defendant  if  not  found 19 

scire    feci    to    ■ '^^ 

Scire  feci  return  to  a  scire  facias 20 

Security  for  costs   ^3 

a    bond     ^'* 

may  be  accepted  to ^4 

failure  to  give   54 

attorney   becomes    91 

Service  of  a  declaration  before  bail  11 

of  papers,  daj'  entered,  excluded    37 

day  of,  included,  of  compliance  37 

Sheriff,  or  under-sheriff,  to  serve  process   103 

Special  bail,  for  the  relief  of 39 

motions  in  reference  to  matters  of  practice Ill 

plea  or  demurrer  certified  by  counsellor  27 

plea  a   nullity   unless   certified    27 

plea   in  abatement    29 

State,  what  appeal  shall    119 

State  court,  when  cause   removed  from,  r.ew  notice   of  trial   unnec- 
essary, p 46 

but  party  must  serve  notice  of  filing  note  of  issue     in  Circuit 

Court,  p 46 

Statement  or  certificate  served  and  filed 73 

Stay  of  proceedings  beyond  a  stated  term 39 

in  court  below 128 

judges,  order  shall  stand  until  revoked  by  order  of  judge 89 

vacating    89 

on  motion  for  new  trial,  on  report  of  referee,  p 40 

Stipulate,  plaintiff"  shall  not    51 

Stipulations,    approved    by    court    51 

payment  of   costs    51 

suit  be  dismissed  if  costs  not  paid  51 
Substitution,   if   by   consent,    may    be    entered    without   direction    of 

court,   p 45 

Suits  relating  to  title  or  possession  of  land 1 

same   form  as  in  Supreme  Court    1 

Summing  up  to  jury 100 

Summons  shall  express  true  cause  of  action 2 

Sunday,  compliance  due     on,  has  next  day 37 

Taxation  of  parties,  96,  see  p 30 

for   services,    p 30 

of  costs,  p.  96.  see  p 30 
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Testimonjr,    publication   of    , 112 

appellant  shall  serve  on  adverse  party  a  statement  of 135 

questions  shall  be  numbered,  p 37 

Trial,  time   for  justification  of  bail    30 

motion  for  a  new^   39 

notice  of,  when  to  be  delivered    55 

day  of,  in  criminal  causes,  how  fixed,  p 38 

Vacation,  like  effect  as  if  entered  in  term 15 

Venire,  a, 60 

shall  specify    62 

name,  &c.,  of  jurors  annexed  to  return  of 63 

issued  pursuant  to  140th  Rule    141 

shall  issue,  p 33 

clerk  shall  issue  a,  p 33 

Verdict,  motion  to  set  aside,  39 67 

special,    69 

rules  and  regulations   70 

Warrant  of  arrest.     See  Arrest. 

Witnesses  to  commissions,  have  name  and  residence 42 

swear  to  facts  stated  to  extend   rule 43 

not   named  in   commission 49 

examination  of 109 

give  name   of,  to  opposite  party 110 

Writ  and  process  signed  and  sealed  by  clerk 3 

and  process  endorsed  by  attorney 3 

and  process  to  bear  test  the  day  issued 3 

and  process  when  returnable 3 

alias  and  pluries,  when  may  be  tested 3 

of  execution  returnable 3 

of  error  returnable 3 

of  recognizance  returnable 3 

if  for  more  than  is  due 5 

service  of,   shall  be  personal 18 

when  service  need  not  be  personal 18 

of   error,   in   relation   to 39 

of  error,  suing  out  to  District  Court 80 

of  error,  clerk  shall  make  return  to 81 

plaintiff  in  error  shall  assign, 82,     84 

return  of   83 

of  error,  when  clerk  may  seal  a 88 

of  inhibition,  awarded  at  instance  of  appellant 128 

Writing,  appeal  shall  be  in,  signed 118 
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RULES  OF  PRACTICE 
IN  EQUITY,  AT  LAW,  AND   IN  ADMIRALTY 

IN  FORCE  IN  THE 

CIRCUIT  AND  DISTRICT  COURTS 

FOR   THE    EASTERN    DISTRICT    OF    PENNSYLVANIA. 

In  the   Circuit   Court   of   the   United   States    for   the    Eastern   District   of 
Pennsylvania,  in  the  Third  Circuit. 

And  now,  to  wit,  March  1,  1903. 
Ordered, 

That  the  Rules  of  Court  as  printed  by  Howard  W.  Page,  be  and  are 
hereby  published  as  the  Rules  of  this  Court. 


In  the   District   Court   of  the   United   States  for  the   Eastern  District   of 

Pennsylvania. 

And  now,  to   wit,  March   1,  1903. 
Ordered, 

That  the  Rules  of  Court  as  printed  by  Howard  W.  Page,  be  and   are 
hereby  published   as  the  Rules  of   this  Court. 


INDEX  TO  EQUITY  RULES. 

Argument,  briefs  of 9 

Bills,  notice  under  C.  C.  Rules 3 

Briefs    of   arguments 9 

Costs  of  exceptions  to  master's  report 8 

Decree,  if  without  notice 3 

on  bill  pro  confesso 3 

Demurrer,  notice  to  set  down,  required 3 

Examiner,   appointment    13^  1.5 

Exceptions   to    master's    report 8 

Hearing,  on  bills  pro  confesso 3 

practice  at   9 
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electing  to  stand  on  bill  and  answer 2 

briefs,  how  prepared  and  presented  9 

Injunctions,  special,  when 10 

notice   of  motion   for 10 

what   deemed    contempt 10 

further  proofs  on  motion   for 11 

examination    and    cross-examination 12 

Lis  Pendens,  where  injunction  prayed 10 

Master,  appointment   9 

duties   of    9 

exceptions  to  report 8 

sittings    of    7 

taking  testimony  before 7 

costs    of    exceptions 8 

Notices,   notice   to   plead,   answer   or   demur 3 

Orders,  copies  to  be  served 4 

Plea,  notice  to  set  down  required 3 

Pleadings,  printing    1 

copies   to   be   furnished 1 

plaintiff  when  to  be  deemed  to  have  elected  to  a  hearing  on  bill 

and  answer   2 

notice   to   be   given 3 

Printing,  all  pleadings  to  be  printed 1 

briefs  of  argument  to  be  printed 9 

Pro   Confesso,  decree   how   taken 3 

Replication,  deemed  election  to  rest  on  answer 2 

notice   to   file 3 

Testimony,    examiners     13,  15 

stenographer   may   be   demanded 5,  13 

examiner  to  sit  de  die  in  diem 5 

printing    6 

copies  to  be  furnished 6 
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INDEX. 

To  Rules  at  Law  of  the  Circuit  and  District  Courts  of  the  United  States 
for    the    Eastern    District    of    Pennsylvania. 


Address  to  jury 27       §  1 

Admissions,  for  the  purpose  of  evidence 1  §§1,2 

Advertisement,  of  notice  of  hearing  before  auditor  appointed 

to  distribute  proceeds  of  marshal's  sale 4       §2 

Affidavits,    for    continuance 27  §  4 

to  hold  to  bail — libel,  slander,  maliciou.'  prosecution,  as- 
sault and  battery,  conspiracy,  or  false  imprison- 
ment    5       §  1 

to  hold  to  bail — trover  and  conversion 5  §§  1-7 

Agreements  of  counsel,  to  be  in  viriting 2 

Ancient,  infirm  and  going  witnesses,  depositions  of 8       §  1 

Appearances,    entry    of 19       §  3 

entry  of  common  appearances  in  replevin 24       §  2 

Approval  of  surety,  notice  of 5       §  4 

Arguments,  general   regulations 16  §§  2-7 

on   motions   for  new  trial 17  §§  2, 3 

Argument  list,  when  cases  may  be  set  down 28  §  7 

Array,  challenge   to  array 13  §  3 

Assault  and  battery,  affidavit  to  hold  to  bail 5  §1 

Assignment,  of  bill,  note,  check,  draft,  bond,  recognizance, 
deed,  mortgage,  or  other  instrument  of  writing 
for  the  payment  of  money,  admitted,  unless  de- 
nied by  affidavit 1  §1 

Attachments 24       §  1 

Attachment  for  witnesses,  when  reason  for  passing  cause 27  §  3 

Attorneys,  admission  to  practice 3  §§  i^  2 

bail   and  security,   attorneys    not   accepted     J  ^  §  ^ 

■  'i  5  §  2 

entries  on  dockets  or  records  by  attorneys 19       §  4 

notices,  pleadings  and  papers  to  be  served  on  attorney  of 

record   119  §  2 

]  20  §  7 

Auditors'   reports,   practice   before   auditors   regulated "  4  §§  1-4 
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Bail,  practice  regulated 5  §§  1-7 

attorneys  and  other  persons  not  accepted J  ^  ^       S 

[_  8  §       8 

for   costs    9  §  1 

Bailiff  or  other  person,  concerned  in  execution  of  process  not 

to  become  special  bail 5  §2 

Bills  of  costs,  taxation 9  §§2-4 

Bills   of   exceptions 10  §§  2, 3 

Bills  of  exchange,  signing,  drawing,  acceptance,  endorsement 
or  execution  thereof,  demand,  non-acceptance, 
non-payment,  protest  and  notice  thereof,  admit- 
ted, unless  denied  by  aflfidavit   1  §1 

Bills   of   discovery 4 

Bill  of  particulars 7 

Bond,  execution  admitted,  unless  denied  by  affidavit 1  §1 

notice   in   writing  of  matter  intended  to  be   objected   in 

avoidance     20  §  4 

Calendar    28  §§1-7 

Capias    ad    respondendum 5  §6 

Challenge   to  array 13  §  3 

Checks,  signing,  drawing,  endorsement  or  execution  thereof, 
demand,  non-payment,  protest  and  notice  there- 

«     of,  admitted,   unless   denied  by  affidavit 1  §  1 

Clerk,  capias  ad  respondendum 5  §6 

clerk's  rule   for  costs 9  §§  5, 6 

endorsing  day  fixed  for  trial  on  special  venire  facias 13  §  4 

taxation  of  costs 9  §§  2-4 

taxation  of  costs  on  application  of  clerk 9  §7 

docket,  time  of  filing  papers  to  be  marked  therein 20  §  6 

Commissions  and  depositions,  practice  regulated 8  §§  1-5 

Common   appearance,   in   replevin    24  §  2 

Conspiracy,  affidavit  to  hold  to  bail 5  §1 

Continuances,  applications  to  be  made  at  preliminary  call,  with 

twenty-four  hours'  notice  to  opponent 28  §  4 

failure  to  get  day  by  day  calendar  no  ground 28  §  5 

grounds    for    27  §§  2-A 

Copies,  lost  papers  in  cause  may  be  supplied  by  copy 20  §  8 

,19  §  2 
of  pleading,  service  of. 


20  §  7 

Costs,  security  for,  taxation,  execution,  etc 9  §  1-7 

security  for,  attorneys  not  accepted 3  §3 

Counsel.      (See  Attorneys.) 

Day  by  day  calendar 28  §§  5,  6 

Deeds,  execution  admitted,  unless  denied  by  affidavit 1  §  1 

Default,  entry  of  common  appearance  in  replevin  for  defendant 

on  failure  to  appear 24  §  2 
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iud-ment  by,  for  failure  to  declare,  plead  or  enter  other 

■''','.                                                                             20       §  1 

pleadings    ^ 

Demand,  admitted,  unless  denied  by  affidavit 1       §  1 

20       §  3 

Demurrers    

Depositions  and  commissions,  practice  regulated 8  §§1-5 

failure  to  take  deposition  of  going  witness  as  ground  for 

continuance   '        ^ 

Dilatory  pleas   ^^       §  ^ 

Discontinuance,   entry   of    ^"^       8  * 

Drafts,  signing,  drawing,  acceptance,  endorsement,  or  execu- 
tion thereof,  demand,  non-acceptance,  non-pay- 
ment, protest  and  notice  thereof,  admitted  unless 

denied  by  affidavit    1       §1 

Entry  of,  appearance ^^       §  "^ 

common  appearance  in  replevin 24       §  2 

judgment  by  warrant  of  attorney   19 

satisfaction,  settlement  or  discontinuance 19       §4 

Equity  lists    28       §  7 

Evidence,  admissions  for  the  purpose  of 1  §§1.2 

Exceptions,  to   auditor's   report 4       §  1 

to   bail    5       §3 

to  charge,  bills  of  exceptions 10  §§  2,  3 

to    commission    or   deposition 8       §5 

to   interrogatories    8       §  2 

to   referee's   report 23 

to  right  of  purchaser  at  marshal's  sale  to  proceeds 15  §§  3-9 

Execution,  person  concerned  in  execution  of  process  not  to  be- 
come special   bail 5       §2 

Execution  of  written  instruments,  admitted,  unless  denied  by 

affidavit    1       §  1 

False  imprisonment,  affidavit  to  hold  to  bail 5       §1 

Feigned  issues    11 

Instrument  of  writing,  for  the  payment  of  money,  execution 

admitted,  unless  denied  by  affidavit 1       §1 

Interrogatories,  exceptions    8       §2 

to  be  filed  on  entering  rule  for  commission 8       §2 

Issue,  request  to  auditor  for   4       §3 

Judgments,   by    confession 12 

by  warrant  of  attorney 29 

for  failure  to  declare,  plead,  or  enter  other  pleadings 20  §§  1-7 

Jury    13  §§  1-4 

Jury  trial  27  §§  1-4 

Letters  rogatory   14 

Libel,  affidavit  to  hold  to  bail 5       §  1 

Lost  papers  in  cause  may  be  supplied  by  copies    20  §  8 

Malicious  prosecution,  affidavit  to  hold  to  bail 5  §   1 

Marshal's  deeds  and  sales   15  §§   1-9 

Marshal's  officer,  not  to  become  special  bail 5  §2 
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Marshal's  sales,  distribution  of  proceeds,  notice  of  hearing  be- 
fore auditor    4       §2 

Mortgage,  execution  admitted,  unless  denied  by  affidavit 1       §  I 

Motions,  all  motions  to  be  in  writing,  etc 16       §  1 

for  new   trial,  judgment   on  points  reserved,  to  take   off 

non-suit  and  in  arrest  of  judgment 17     §§   1-3 

to  show  cause,  testimony  of  witnesses  to  be  taken  by  dep- 
osition           8       §4 

Motions  and   arguments, 16     §§  i_7 

New  trials    I7     §§  i_3 

Non  pros,  for  failure  to  declare,  plead,  or  enter  other  pleadings     20     §§  1-7 
for  failure  to  file  declaration  within  twelve  months,  etc.  .      18 

for  non-payment  of  costs 9       §7 

Non-suit,   for  failure  to  furnish  bill  of  particulars 7 

motion  to  take  off   non-suit 17       §  1 

Notes,  signing,  drawing,  endorsement,  or  execution  thereof,  de- 
mand, non-payment,  protest  and  notice  thereof, 

admitted,  unless  denied  by  affidavit 1       §1 

Notice,  all  notices  to  be  in  writing 19       §  1 

of  application  for  extension  of  time  to  declare  or  plead.  .20       §  1 

of   filing  of  referee's   report 23 

of  hearing  before  auditor  appointed  to  distribute  proceeds 

of   marshal's    sale 4       §2 

of  justification,  addition  to,  or  substitution  of  bail,  or  ap- 
proval of  surety 5       §4 

of  preliminary  call 28       §  3 

of  return  of  commission,  or  filing  deposition 8       §5 

of  rule  to  take  deposition  or  issue  commission,  and  of  fil- 
ing interrogatories,  etc 8     §§1,2 

of  rule  to  set  aside  marshal's  sale 15       §  5 

of  taxation    of   costs 9     §§  2-4 

of  time  and  place  of  striking  jury 13       §  1 

proof  of  notice  in  writing  of  time  and  place  of  offering 
security  in  replevin  and  attachment  to  accom- 
panying affidavit 24       §  1 

publication  of    21 

service   of  notices 19       §  2 

Notice  of  special  matter 20     §§  4,  5 

Paper   books    16     §§4-7 

Partnership,  admitted,  unless  denied  by  affidavit 1       §2 

Persons,   concerned    in    execution   of   process,   not    to   become 

special  bail   5       §2 

Pleadings,    practice    regulated 20     §§  1-S 

Points    10       §  1 

Posting  of  notice,  of  hearing  before  auditor  appointed  to  dis- 
tribute proceeds  of  marshal's  sale 4       §2 

Preliminary    call    28     §§  3, 4 
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Promissory  notes,  signing,  drawing,  endorsement  or  execu- 
tion thereof,  demand,  non-payment,  protest  and 
notice  thereof,  admitted,  unless  denied  by  affi- 
davit       1       §1 

Publication  of  notices 21 

Reasons,  for  new  trial,  judgment  on  points  reserved,  to  take 

off   non-suit   and   in   arrest   of   judgment 17       §  1 

Recognizance,   execution  admitted,  unless  denied  by   affidavit  1       §  1 

Records    22     §§1,2 

Referees    23 

Replevin    24     §§1,2 

Return  days   25 

Rules,  to  declare  end  plead,  etc 20       §  1 

to  discharge  on  common  bail 5       §5 

to  set  aside  marshal's  sale 15     §§  5-8 

to  set  aside  marshal's  sale,  paper  books 16       §  7 

to  show  cause,  right  to  begin  and  conclude 16       §  2 

to  show  cause,   testimony   of  witnesses  to  be   taken   by 

deposition    8       §4 

Satisfaction,  settlement  or  discontinuance,  ertry  of 19       §  4 

I  *?         8    ^ 

Security,  attorneys  not  accepted ■< 

marshal's  officer,  bailiff,  persons  conc«rned  in  execution  of 

process  not  to  become  special  bail 5       §2 

for   costs    9       §  1 

Service  of,  copies  of  pleadings 20       §  7 

notices,   pleadings    and   papers 19       §2 

Set-off.  notice  of 20       §  5 

Slander,  affidavit  to  hold  to  bail 5       §1 

Speciality,  notice  in  writing  of  matter  intended  to  be  objected 

in  avoidance   20       §  4 

Special    matter,    notice    of 20     §§  4, 5 

Special  venire,  day  fixed  for  trial  to  be  endorsed  thereon 13       §  4 

Striking  jury    13     §§1,2 

Summing  up  by  counsel 27       §  1 

Surety,  approval  of  surety  in  replevin  and  attachment 24       §  1 

notice  of  justification,  addition  to  or  substitution  of  bail, 

or  approval  of  surety 5       §4 

Subpoena  duces  tecum  for  public  record  26 

to  be  taken  five  days  before  day  fixed  for  trial 27       §  2 

Testimony,  on  motions  or  rules  to  show  cause  to  be  taken  by 

deposition    8       §4 

Trial,  commission  or  deposition  of  witness  within  one  hvmdred 

miles  not  to  be  read,  unless,  etc 8 

day  fixed  for  trial  to  be  endorsed  on  special  venire 13 

Trial  by  jury 27 

Trial   lists    28 
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Trover  and  conversion,  affidavit  to  hold  to  bail 5     §§  1,  7 

Warrant  of  attorney,  to  enter  judgment 29 

Witnesses,  absence  of,  as   ground   for  continuance 27       §  2 

attachments  for   27       §  3 

depositions  of  ancient,  infirm  and  going  witnesses 8       §  1 

deposition  or  commission  of  witness  within  one  hundred 

miles  not  to  be  read,  unless,  etc 8       §3 

testimony  on  motions  or  rules  to  show  cause  to  be  taken 

by    deposition     8       §4 

time    for   taking   subpoena 27       §  2 

Written  instruments,  execution  admitted,  unless  denied  by  affi- 
davit     1       §  1 

INDEX  TO  ADMIRALTY  RULES 


AflSdavit,    when    to    be    admitted    as    deposition D.  C.         38 

Affirmation,    same    as    oath D.  C.        70 


Amendments,  informations  and  libels S.  C. 


24 
51 

how    made    to    original    pleadings D.  C.  21 

Answer.     (See  also  Interrogatories.) 

form    of     S.  C.  27 

rule  not  to  apply  in  suits  under  $50   S.  C.  48 

absence,  when  excuse  for  oath  etc  S.  C  33 

f  30 

exception  to  S.  C.  J  36 

i^  38 

attachment  to  compel S.  C.  30 

judgment  for   want  of S.  C.  29 

when   defendant   may   object   to S.  C.  31 

of    libelant,    when    required S.  C.  32: 

of   garnishee    S.  C.  37 

no  replication  to,  allowed S.  C.  51 

to   amendments    of    libel S.  C.  51 

to  libels,  to  be  on  oath  or  affirmation D.  C.  3 

when    to   be    put   in D.  C.  8 

within  what  time   exceptions  thereto   must   be   made D.  C.  9 

copy   of,   to  be   served D.  C.  8 

■when  no  stipulation  has  been  entered  and  no  answer  filed, 
bow  decree  pro  confesso  may  be  entered  in  for- 
eign  attachment    D.  C.  10' 

when  garnishee   shall   answer D.  C.  11 
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how  the   time   for  pleading   may  be   enlarged U.  C.  20 

answer  must  be  filed  before  rule  to  take  testimony  for  re- 
spondent    ^-  *^-  2^ 

how    made   in   summary   causes D.  C.  66 

Appeals,  to  Circuit  Court S.  C.  45 

further  proof  on,  to  Circuit  Court S.  C.  49 

decree   of  appellate   court,   how   enforceable S.  C.  4 

evidence  taken  in  District  Court  may  be  read  on S.  C.  50 

what  record,  on  appeal  to  Circuit  Court,  to  contain S.  C.  52 

how  taken    D.  C.  55 

when,  to   be  a   supersedeas D.  C.  54 

from  taxation  of  costs D.  C.  60 

from  report  of  Clerk  or  Commissioner,  how  and  when  made,  D.  C.  60 

Argument   (see  Hearing). 

Arrest,  process  to,  in  personam S.  C.  2 

bail    S.  C.  3 

bail  exceeding  $500  not  to  be  required  without,  etc S.  C.  7 

only    when   allowed   in   State   Courts S.  C.  47 

of  ship,  in  petitory  and  possessory  suits S.  C.  20 

of  ship,  in  proceedings  in  re  m S.  C.  9 

.^.ssault,    process,    in    suits    for S.  C.  10 

Assessors,  when  they  may  be  called D.  C.  45 

questions  to  them  and  their  answers  thereto  to  be  in  writ- 
ing and  to  form  part  of  record D.  C.  45 

Attachment,  in  mesne  process S.  C.  2 

dissolution    of    S.  C.  4 

r  30 

to  compel  answer S.  C.  J 

I  '-' 

what  marshal  shall  attach  in  proceedings  in  rem D.  C.  12 

how  return  thereto  made D.  C.  13 

order  for  further  stipulation  may  be  enforced  by D.  C.  18 

Attorney  in  fact,  when  permitted  to  swear  to  pleadings D.  C.  3 

Bail.     (See  also  Stipulation.) 

where  warrant  of  arrest   issues S.  C.  3 

r  3 

execution  to  issue  against  principal   and  sureties S.  C.J 

I  * 

where    and    by    whom    taken S.  C.  5 

how    reduced   in   personam S.  C.  6 

when   new,   required S.  C.  6 

exceeding  $500,  not  to  be  required  without,  etc S.  C.  7 

Bail   bond.      (See   Stipulation.) 

Bond.      (See  Bail,  Stipulation.) 

Bottomry  bonds,  process,  in  suits  on S.  C.  18 

Calendar,  order  of  entry  of  cause  thereon D.  C.  23 

at  special  sessions,  how  called  and  disposed  of D.  C.  22 

when  case  to  be  placed  on D.  c.  74 
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Checks,  for  money  in   Registry,  liow   signed S.  C.  42 

Citation,  to  defendant  in  foreign  attachment D.  C.  10 

to  garnishee,  when  returnable  and  when  to  be  served D.  C.  11 

Claim,  how   verified S.  C.  20 

claimant  to  enter  stipulation  for  costs S.  C.  20 

to  be  filed  before  entry  of  stipulation D.  C.  14 

when  to  be  filed  in  eases  in  rem D.  C.  8 

'Clerk,    when    clerk    may    issue    process    without    allowance    of 

Judge     D.  C.  0 

may  accept   money   in  lieu  of  stipulation D.  C.  19 

when  to  take  note  of  evidence D.  C.  20 

to  engross  and  preserve  register  of  pleadings,  etc D.  C.  40 

not  to  receive  defaced  pleadings D.  C.  47 

when  to  furnish  copies  of  papers D.  C.  4!) 

marshal's  charges  to  be  taxed  by D.  C.  50 

to  enter  and  receive   satisfaction  of  decrees,  tax  costs  and 

to  take  affidavits  and  stipulations D.  C.  61 

when  deputy  to  act D.  C.  62 

"Collision,  process  in  suits  for S.  C.  15 

assessors   may  be   called D.  C.  45 

Commissioners,  may  take  stipulations S.  C.  5 

court  may  refer  to S.  C.  44 

proof  of  claim  in  proceedings  to  limit  liability  to  be  made 

before     S.  C.  55 

how  special  appointed D.  C.  3!) 

[  '' 

to  report  distribution  of  moneys  in  cases  in  rem D.  C. -<  58 

[  S9 

■Commissions  to  examine  witnesses,  how,  when,  and  where  rule 

f  27 

to  be   entered D.  C.  J 

I  ^' 

rule    to    be    certified D.  C.  27 

more  than  one  hundred  miles  from  Philadelphia  or  without 

the   district    D.  C.  31 

:o  whom  notice  to  be  given D.  C.  33 

proof  of  notice   to  be    filed D.  C.  33 

when  cross-interrogatories  to  be  filed D.  C.  33 

exception   to  interrogatories,   etc D.  C.  34 

when  commission  may  issue D.  C.  35 

f  36 

not  to  delay  hearing  nor  stay  proceedings,  except,  etc....D.  C.J  37 

I  as 

30 
"who  mav  attend  before  Commissioners D.  C. 


40 
how  interrogatories  to  be  propounded D.  C.         27 
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commissioner  to  receive  exceptions D.  C.  28 

parties  and  proctors  not  to  interfere  with  examination D.  C.  29 

testimony  to  be  engrossed,  and  how  and  to  whom  sent.  .  .  .D.  C.  40 

to   be   opened   by   Judge D.  C.  41 

r,    n  r  32 

how  exceptions  to  be  taken JJ-  ^■'i  ^,, 

subpoenas,  how   served D.  C.  43 

Contumacy.      (See   default.) 

Costs,  stipulations  for,  in  personam S.  C.  25 

stipulations  for,  in  rem S.  C.  26 

on    exceptions   to   answer S.  C.  28 

on  exceptions  for  surplusage,  etc S.  C.  36 

on  rescinding  judgment  by  default S.  C.  4Q 

on   intervention   pro  interesse S.  C.  43 

process  not  to  issue  in  plenary  causes  without  deposit  or 

security  for,  except,  etc D.  C.  4 

in    forma    pauperis D.  C.  5 

marshal  to  receive,  upon  execution,  writ  of  restitution D.  C.  17 

for  serving   subpoenas  not  allowed,  except,  etc D.  C.  43 

when  an  appeal  to  be  paid D.  C.  54 

marshal's,  to  be  taxed D.  C.  50 

appeal  from  taxation,  how  made D.  C.  60 

clerk  to  tax  and  certify  bills  of D.  C.  61 

stipulation  for,  not  required  in  summary  proceedings D.  C.  67 

deposit  in  lieu  of  stipulation D.  C.  19 

Courts,  District  and  Circuit  Courts  to  regulate  practice,  when.  .S.  C.  46 

Cross-libel,  respondents  in,  may  be  required  to  give  security.. S.  C.  53 

Days,  what  is  meant  by   and  how  computed D.  C.  69 

Decree.     (See  also  default.) 

pro   confesso    D.  C.  8 

pro  confesso,  in  foreign  attachment D.  C.  10 

Default,  decree  against   libelant S.  C.  39 

decree  against  respondent S.  C.  29 

decree,  when  rescinded S.  C.  40 

decree    against    garnishee D.  C.  11 

Deposit,  in  lieu  of  stipulation D.  C.  19 

Depositions,   to  be   in   writing,    except,   etc D.  C.  24 

rule  to  take,  when  and  how  entered D    cJ  ^'^ 

1  31 

when    to    be    concluded j)    q  ^3 

Evidence,  commission  to  take  depositions  on  appeal S.  C.  49 

notice  of  taking  deposition  on  appeal S.  C.  49 

oral  evidence  taken  down  by  Clerk  of  District  Court  may 

be   read   on   appeal g    q  gQ 

Exceptions,  to  sufficiency  of  answer   S    C  ''S 

to  answer,  when  matter  of,  to  be  taken  pro  confesso S.  C.  30 

to  libel,  allegation  or  answer  for  surplusage,  etc S.  C.  33 
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to   stipulations    D.  C.  18 

to   answer    D.  C.  9 

to  interrogatories  on  rule   for  commission D.  C.  34 

on  examination  before   commissioner D.  C.  28 

no  exception  at  hearing  unless  taken  before  commissioner.  .D.  C.  32 

how   taken  to   form,  etc.,  of   examination  returned D.  C.  42 

r  59 

to    clerks'    or    commissioners'    reports D    CJ 

^                                     i  60 

Execution,  on  final  decree,  for  payment  of  money,  against  de- 
fendant  and   sureties S.  C.  21 

in   plenary  causes j)    c  59 

in  summary  causes D.  c.  50 

nature   of,   in   personam D.  C.  51 

nature    of,    in    rem D.  c.  51 

may  issue  against  respondent  and  surety  at  same  time.  . .  .D.  C.  51 
Facts  and  law,  when  statements  and  conclusions  of,  to  be  fur- 
nished     D.  C.  71 

Toreign  attachment    g.  C.  37 

Freight,  when  and  how  required  to  be  brought  into  court S.  C.  38 

■Garnishee,  in  foreign  attachment S.  C.  37 

holders  of  freight,  when  to  be  made S.  C.  38 

interrogatories  to   D.  C.  11 

Hearing,  when  in  plenary  causes D.  C.  74 

in   summary    causes D    c  J  ^^ 

I  G5 

Hypothecation,    maritime,    process    for S.  C.  17 

Imprisonment,  for  debt,  abolished  in  what  ca.ses S.  C.  47 

Informations,  to  be  brought  in  district S.  C.  22 

what  to  set  forth S.  C.  22 

prayer    for    process    in S.  C.  22 

form    of     S.  C.  23 

amendments     S.  C.  24 

Interrogatories,  answer   to,  on   oath    by   libelant   or   defendant, 

when   excused    S.  C.  33 

when  to  be  answered  by  garnishee D.  C.  11 

notice  of  filing,   how  and  to   whom  given D.  C.  33 

on  rule  for  commission,  when  cross,  to  be  filed D.  C.  33 

exceptions  to,  on  rule  for  commission,  how  and  when  made .  .  D.  C.  34 

Intervention,   pro   interesse S.  C.  34 

stipulations  required  S.  C.  34 

where  and  by  whom  taken S.  C.  35 

as  to   proceeds  in   registry S.  Q.  43 

Judgment,  pro  confesso,  for  want  of  answer S.  C.  29 

pro  confesso,  for  insufficiency  of  answer S.  C.  30 

pro  confesso,  on  refusal  of  libelant  to  answer S.  C.  32 

liCtters   rogatory,    when    and   how   issued D.  C.  44 
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Libels,  form  of.  and  what  to  set  forth 


.S.  C.         2a 


s  c 

amendments    to    "^       51 


interrogatories 
Libels    (continued) 


24 
51 

S.  C.         23 


cross-libel 

in  personam,  court  may  require  defendant  to  give  stipula- 
tions    ■ S.C.         25 

copy  of.  to  be  served  by  marshal,  etc.    D.  C.  7 

3 
70 


to   be   verified ^-  ^ 


Limit  of  liability  of  ship  owners,  proceeding  by  owners  of  ship 

to  claim    S.  C.         54 


petition  to  be  filed   in   District  Court S. 


how  and  by  whom  distributed  in  proceedings  in  rem D.  C 


I 


54 
57 


petition  to  be  filed  in  District  Court,  or  in  the  Circuit  Court .  S.  C.  58. 

appraisement  of  ship  and  freight S.  C.  54 

owners  may  enter  stipulation S.  C.  54 

or  may  transfer  to  trustee S.  C.  54 

notice  of  monition  to  parties  and  service S.  C.  54 

proof  of  claims  for  damage,  how  made S.  C.  55 

owners  may  contest  liability  for  damage,  etc S.  C.  56 

parties  claiming  may  contest  right  of  owners  to  exemption 

from  or  limitation  of  liability S.  C.  56 

proceedings  may  be  taken  as  to  proceeds  where  ship  sold.  .S.  C.  57 

Mariners'  wages,  process  in  suits  for S.  C.  13 

Material  men,  process  in  suits  by S.  C.  12 

Moneys,  paid  in  by  marshal D.  C.  56 

57 
58 
59 

6a 


Motions,   to  have   precedence  at  hearings  according  to  date   of 

entry D.  C.  23 

to  be  in  writing  and  filed  with  clerk D.  C.  48 

Part  owners,  suits  between S.  C.  20 

ship  may  be  arrested  in  suits  between S.  C.  20 

Payment  into  court,  of  freight  or  other  proceeds  bound  by  suit.S.  C.  38 

of  proceeds  of  perishable  property S.  C.  10 

may  compel  payment  of  freight  by  attachment S.  C.  38 

proceeds  of  all  sales  by  marshal  to  be  paid  into  registry.  .S.  C.  41 

money  to  be  deposited,  where S.  C.  42 

how  drawn  out S.  C.  42 

intervention  of  party  claiming  proceeds S.  C.  43 

Perishable  property,  to  be  sold S.  C.  10 

when  to  be  delivered  to  claimant S.  C.  10 
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proceeds  to  be  paid  into  court g    q  ^q 

Petitory  and  possessory  suits,  process  in g.  C.  20 

vessel   may  be  arrested *         g    c  20 

Pilotage,  process  in  suits  for g    q  , . 

Pleadings,    amendments    thereto p    C  21 

how  time  allowed  for  may  be  enlarged D.  c!  20 

to   be  engrossed DC  4"' 

if  defaced,  not  to  be  received jy    C  47 

in  summary  causes T>    C  )  ^^ 

]  66 

when  to  be  printed DC  72 

to   be   verified p.    pf  3 

I  70 

Practice,   District  and   Circuit   Courts   to  regulate   practice   not 

provided    for   by   Supreme   Court   rules S.  C.  46 

Printing 

when  pleadings  and  proof  to  be  printed D.  C  72 

by  whom  expense  thereof  to   be   paid DC  72 

Process.      (See  also  Execution.) 

Mesne,  not  to  issue  until  libel   filed g    C  1 

service   of    S    C 

in  personam  S    p  9 

to  obtain  custody  of  tackle  and   appurtenances   of   ships.. S.'  c'  8 

in  rem op 

how  to  be  execeuted S    C  Q 

publication   of    an  n 

o.  C'.  y 

not  to  issue  until  costs  are   paid   or   secured D.  C  4 

when    to    issue    in    forma    pauperis                                            j)    q  5 

■when  to  issue  without  allowance  of  judge DC  G 

at  what  time  returnable  and   how   served DC  7 

clause    of   warning p    pj  8 

•      ^      •                                       '                                                                      1  10 
in   foreign   attachment,   when    returnable   and    how    served, 

clau.se    of    warning DC  10 

in  summary  causes j)    q  q. 

Process  in  rem.  in  suits  as  follows: 

material  men g    p.  ■■  „ 

mariners    wages g    q  jo 

pilotage    g    (^  j^ 

collision    g    n  ^  ,- 

maritime  hypothecation    g    q  ^ 

bottomry  bond   g    n  -,0 

«^l^«g«     '.['.'.'.'.  ..S.  C.  10 
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Process  in  personam,  in  suits  as  follows: 

material  men '^-  ^-  '■■' 

mariner's  wages   S-  ^-  ^^ 

pilotage    S-  C-  14 

collision   S.  C.  15 

assault  or  beating S.  C.  16 

maritime  hypothecation S.  C.  17 

bottomry,  against  wrongdoer S.  C.  18 

salvage    S.  C.  19 

Proctor,  qualification  of    D.  C.  1 

when  assigned   by  the   court D.  C  5 

to  give  certificate  of  reasonable  cause  for  suit  in  proceedings 

in  forma  pauperis D.  C.  5 

not  to  be  party  to  stipulation D.  C.  16 

not  to  testify  except,  etc D.  C.  25 

Proof,  to  be  in  writing D-  C.  24 

except  in   seamen's   wages D.  C.  24 

when  to  be  printed D-  C.  72 

costs  of  printing,  how  paid    D.  C.  72 

when  made  at  bar,  notes  of,  to  be    taken D.  C.  26 

Publication,  of  process  in  rem S.  C.  9 

Record  on  appeal,  from  District  Court  to  Circuit  Court   S.  C.  52 

what  it  shall  contain  and  what  shall  be  omitted S.  C.  52 

what  may  be  omitted  by  written  stipulation  S.  C.  52 

Records,  not  to  be  withdrawn  from  court D.  C.  49 

when  and  by  whom  copies  furnished D.  C.  49 

Register,  clerk  to  keep  register  of  pleadings,  etc D.  C.  46 

Rehearing,  petitions  for,  when  to  be  exihibited   D.  C.  53 

Replication,  not  allowed    S.  C.  51 

Restitution,  when  writ  of,  to  issue D.  C.  17 

how  executed    D.  C.  17 

when  further  security  to  be  entered  notwithstanding  .  .D.  C 18 

return  by  marshal,  what  shall  be  set  forth D.  C.  14 

sales,   made   by  marshal   or  his  deputy S.  C.  41 

by  officer  assigned,  when  marshal  a  party S.  C.  41 

of    perishable    property S.  C.  10 

of  ship  on  refusal  of  claimant  to  enter  stipulation S.  C.  11 

time  and  notice  of,  under  order  of  sale  as  perishable D.  C.  52 

time  and  notice  of,  under  other  writs  of  sale D.  C.  .52 

Salvage,  process  in  suits  for S.  C.  19 

Seamen's  wages,  process  for,  may  issue  without  stipulation  for 

costs    D.  C.  4 

proofs  in  action  for,  need  not  be  in  writing D.  C.  24 

Session,  when  stated,  held D.  C.  2 

when  special,  held D.  c  2 

Ship,  how  custody  of  her  tackle  and  appurtenances  obtained  .  .      S.  C.  8 

may  be  sold  on  refusal  of  claimant  to  enter  stipulation  .  .      S.  C.  11 

may  be  arrested  on  petitory  and  possessory  suits S.  C.  20 

2128 


rroieJure]         RULES    EASTERN    DISTRICT    PENNSYLVANIA.         App.   I.,   P. 

Stipulation.     (See  also  Bail,  Costs.) 

how   taken    S.  C.  5 

by  claimant  of  ship  arrested S.  C  11 

execution    on    final    decree S.  C  21 

defendant  in  personam  may  be  required  to  enter,  for  costs.  .S.  C.  25 

where  and  by  whom  taken S.  C.     (      5 

I    35 

required  of  intervener  pro  inter  esse   S.  C.  34 

respondent  in  cross-libel   required  to   give S.  C.  53 

for  costs  before  process D.  C.  4 

effect  of,  in  foreign  attachment D.  C.  10 

not  to  be  entered  until  after  claim D.  C.  14 

when  notice  of  entry  shall  be  given D.  C.  15 

who   may  not  enter D.  C.  16 

sureties    in,    to    justify D.  C.  16 

when  further  stipulation  may  be  ordered  and  how  enforced.  .D.  C.  18 

deposit  of  money  in  lieu  of D.  C.  19 

to  be   entered  before  appeal D.  C.  54 

clerk  may  take,  out  of  court,  as  in  open  court D.  C.  61 

Subpoenas,  how  to  be  served D.  C.  43 

when  costs  of  service  to  be  allowed D.  C.  43 

Summary  proceedings,  when  may  be  had   D.  C.  63 

when  to  be  called  for   hearing D.  C.  22 

practice  in D.  C.  68 

Supplies  and  repairs,  process  in  suits  for S.  C.  12 

Surplusage,  exceptions  to  libel,  allegation  or  answer  for S.  C.  36 

Time,  computation  of   D.  C.  69 

for  pleading  and  other  acts  may  be  enlarged D.  C.  20 
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KULES  IN  EQUITY 

ADOPTED  BY  THE 

UNITED    STATES    CIRCUIT    COURT, 

FOE  THE  EASTERN  DISTRICT  OF  PENNSYLVANIA. 
(For  General  Equity  Rules,  see  ante  Appendix  I.) 

1. 

A  printed  copy  of  all  pleadings  shall  be  filed;  if  written  pleadings  are 
filed,  printed  copies  shall  be  filed  within  ten  days  thereafter,  or  the  written 
pleadings  may,  on  motion,  be  taken  off  the  file;  Provided,  That  the  court 
may  dispense  with  written  copies  on  being  satisfied  that  a  proper  case 
exists  for  such  order:  and  each  solicitor  shall  be  entitled  to  five  copies, 
except  where  written  pleadings  are  authorized  by  this  rule,  and  in  that 
case  one  fair  written  copy  shall  be  served. 


If  a  replication  is  not  filed  by  the  next  rule -day,  after  ten  days'  notice 
to  reply,  the  plaintiff  shall  be  deemed  to  have  elected  that  the  cause  may  be 
heard  on  bill  and  answer,  unless  the  court  shall,  for  sufficient  cause,  author- 
ize a  replication  to  be  subsequently  filed. 

3. 

After  appearance  entered,  if  the  plaintiff  shall  enter  a  decree  pro  con- 
fesso,  for  want  of  an  answer,  plea,  or  demurrer  at  a  succeeding  rule-day, 
without  having  given  written  notice  of  his  intention,  substantially  in  the 
form  following: 

A.  V.  B.  You  are  required  to  file  a  plea,  answer,  or  demurrer  to  the 
bill  on  or  before  the  next  rule-day,  or  a  decree  will  be  entered. 

Which  notice  shall  have  been  served  twenty  days  at  least  before  such 
rule-day.  together  with  a  printed  copy  of  the  bill,  or  if  the  defendant  hav- 
ing filed  a  plea,  answer,  or  demurrer,  shall  enter  a  decree  dismissing  the 
bill  under  Rule  38,  or  under  Rule  66,  without  having  given  written  notice 
of  his  intention,  substantially  in  the  form  following: 

A.  v.  B.  You  are  required  to  reply  to  the  plea:  to  set  the  plea  or  de- 
murrer down  for  argument  (as  the  case  may  be),  on  or  before  the  next 
rule-day. 

■\Vhich  notice  shall  have  been  served,  together  with  a  copy  of  the  demurrer 
or  plea,  at  least  twenty  days  before  the  decree  of  dismissal  shall  be 
entered. 
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The  omission  to  give  such  notice,  and  to  serve  such  copies,  shall  be 
sufficient  ground  for  vacating  the  decree  made,  upon  the  party  applying 
undertaking  to  file  an  answer,  or  to  set  down  the  plea  or  demurrer,  or 
to  reply  to  the  plea,  by  the  next  rule-day. 

4. 

Copies  of  all  motions,  rules  and  orders,  other  than  such  as  have  been 
made  or  allowed  after  notice,  shall  be  left  at  the  office  of  the  solicitor 
of  the  opposite  party;  and  if  more  than  one  solicitor  has  appeared,  each 
shall  be  entitled  to  a  copy. 

All  proceedings  under  svich  motions,  rules  and  orders  may  be  vacated, 
upon  terms  to  be  fixed  by  the  court,  in  case  such  notice  has  not  been  given. 

5. 

Either  party  may  require  that  testimony  be  taken  stenographically, 
unless  for  sufficient  cause  the  court  shall  otherwise  direct.  And  the  court 
shall,  upon  request  of  either  party,  direct  the  examiner  to  sit  de  die  in 
diem,  and  during  certain  hours,  to  insure  the  speedy  conclusion  of  the  tes- 
timony. Where  testimony  is  taken  stenographically,  a  long-hand  copy 
shall  be  read  to  the  witness  as  soon  as  it  can  be  made  and  shall  be 
signed  as  directed  in  Rule  67,  as  amended. 

6. 

Each  party  shall  print  the  testimony  (other  than  testimony  by  com- 
mission) taken  on  his  part  as  the  same  proceeds,  and  furnisn  five  copies  to 
the  other  side,  and  copies  for  the  court  at  the  hearing.  Testimony  taken 
under  a  commission  shall  be  printed  immediately  after  the  same  is  re- 
turned, by  the  party  issuing  the  commission.  And  on  refusal  to  print, 
the  court  may  order  the  testimony  to  be  suppressed,  or  authorize  the 
opposite  party  to  print  the  same,  and  the  expense  shall  be  deemed  costs  in 
the  cause. 

T. 

In  all  eases  of  reference  to  a  master,  the  court  may,  on  application  of 
either  party,  after  notice,  direct  the  master  to  sit  de  die  in  diem,  or  at 
such  times  as  they  deem  proper,  so  as  to  secure  the  speedy  conclusion 
of  the  reference  (and  in  analogy  with  the  hours  observed  in  the  sittings  of 
courts),  and  in  case  viva  voce  testimony  is  taken,  he  may  employ  a  sten- 
ographer for  the  purpose. 

8. 

On  each  exception  to  a  masters  report  overuled,  the  costs  allowed  shall 
be  five  dollars,  but  not  exceeding  fifty  dollars  in  the  whole,  or  any  less 
sum  the  court  may,  under  the  circumstances,  deem  proper. 

9. 

The  plaintiff  shall  in  every  case  file  with  the  clerk  of  this  court,  at  least 
thirty  days  before  argument  on  pleadings  and  proofs,  five  copies  of  a 
printed  brief,  and  shall  at  the  same  time  furnish  five  copies  thereof  to 
opposing  counsel.     This  brief  shall  include  a  statement  of  the  facts  claimed 
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by  the  plaintiff  to  be  established  by  the  evidence.  The  statement  shall 
be  positive,  not  argumentative.  It  shall  follow  an  orderly  method,  and 
shall  be  divided  into  paragraphs  consecutively  numbered.  As  a  rule,  no 
paragraph  shall  contain  more  than  one  fact;  but  when  any  fact  is  claimed 
to  be  inferable  from  other  facts,  the  primary  facts  and  the  ultimate  fact 
deduced  therefrom  shall  all  be  distinctly  stated  and  in  the  same  paragraph. 

The  defendant  shall,  within  fifteen  days  thereafter,  file  with  the  clerk 
five  copies  of  a  printed  brief,  and  shall  at  the  same  time  furnish  five 
copies  thereof  to  opposing  counsel.  This  brief  shall  include  a  statement 
of  the  facts  claimed  by  the  defendant  to  be  established  by  the  evidence, 
which  statement  shall  conform  to  the  requirements  above  prescribed  with 
respect  to  the  plaintiff's  statement,  and  shall  separately  set  forth,  first  an 
admission  or  denial  of  each  of  the  facts  asserted  in  the  plaintiff's  state- 
ment; and,  second,  such  other  facts  as  the  defendant  claims  to  have  been 
established. 

The  plaintiff  may,  at  his  option,  within  five  days  thereafter,  file  five 
copies  of  a  brief  in  reply,  and  shall  at  the  same  time  furnish  five  copies 
thereof  to  opposing  counsel.  This  brief  shall  contain  a  statement  of  the 
admission  or  denial  of  each  of  the  facts  set  up  for  the  first  time  in  the 
defendant's  statement.  The  said  reply-brief  and  the  statement  contained 
therein  must,  however,  be  strictly  responsive  to  the  new  matter  contained 
in  the  orief  and  statement  of  the  defendant.  In  any  case  where  the  state- 
ments herein  provided  for  shall  not  have  been  filed  by  either  party,  the 
facts  stated  in  the  statement  of  the  opposite  party  will  be  taken  as  ad- 
mitted. 

The  respective  statements  of  fact  must  be  printed  at  the  beginning  of 
the  briefs;  and,  in  discussing  the  evidence,  giving  the  reasons  why  the 
facts  proposed  should  or  should  not  be  regarded  as  established,  the  briefs 
of  each  counsel  shall  follow  the  order  adopted  in  the  said  statements  of 
facts  respectively,  supporting  first  his  own  propositions,  and  afterwards 
attacking  the  propositions  of  his  opponents.  Each  brief  shall  also  contain 
a  separate  and  distinctly  enumerated  statement  of  the  legal  propositions 
relied  on,  supported  by  such  arguments  and  citation  of  authorities  as 
counsel  may  deem  appropriate;  but  the  legal  arguments  shall,  as  far  as 
possible,  pursue  the  order  of  the  statements  of  fact. 

The  counsel  on  both  sides  may  at  any  time  before  final  hearing,  by 
written  stipulations  filed  with  the  clerk,  agree  upon  the  reference  of  the 
issues  in  the  case  to  a  master,  and  may  agree  by  such  stipulation  that  the 
person  selected  shall  also  act  as  examiner. 

It  will  be  the  duty  of  the  master  to  find  all  the  material  facts  and  to 
state  his  legal  conclusions,  subject  in  all  respects  to  the  review  by  the 
court  upon  exceptions  to  his  report,  which  shall  be  filed  as  required  by 
Rule  83.  Exceptions  to  the  report  of  such  a  master  may  be  ordered  down 
by  either  counsel  on  any  day  appointed  for  the  hearing,  upon  fifteen  days' 
notice  to  the  other  side.  Where  a  master  is  appointed,  compliance  with 
the  foregoing  provisions  respecting  the  filing  of  briefs  and  statements  of 
fact  will  not  be  requisite. 
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No  motion  for  an  injunction  shall  be  heard  until  four  days  after  service 
of  a  copy  of  the  bill  and  proofs  on  which  the  motion  is  based,  upon  the 
party  to  be  affected  or  his  solicitor.  But  the  plaintiff  may  obtain  an  order 
authorizing  the  motion  on  any  shorter  time,  where  the  court  is  satisfied 
that  such  notice  cannot  be  given  without  risk  of  injustice. 

After  such  notice,  and  until  the  party  to  be  affected  by  the  injunction  is 
ready  for  a  hearing,  the  injunction,  if  granted,  shall  be  deemed  to  have  been 
granted  at  the  time  notice  of  the  motion  was  actually  received,  if  the 
court  sees  fit  to  order  the  injunction  as  of  the  date  of  the  notice.  [Marginal 
Note.     This  is  no  more  than  is  implied  by  the    rule  of  lis  pendens.] 

But  no  act  done  after  the  time  appointed  for  the  hearing  shall  be  deemed 
a  contempt,  imless  the  hearing  is  postponed  at  the  instance  of  the  defendant, 
and  the  postponement  noted  to  have  been  at  the  request  of  his  counsel. 

11. 

Further  proofs  may  be  allowed  in  the  discretion  of  the  court,  to  rebut 
any  affidavits  used  in  answer  to  the  motion,  but  not  as  original  grounds  for 
the  motion. 

12. 

If  upon  the  hearing  of  a  motion  for  an  injunction,  it  appears  that  the 
question  cannot  be  satisfactorily  disposed  of  upon  ex  parte  affidavits, 
because  of  contradictory  statements  or  otherwise,  the  court  may  direct  the 
witnesses  to  be  cross-examined,  or  their  affidavits  produced,  or  may  allow 
the  witnesses  to  be  examined  and  cross-examined,  and  either  postpone  the 
hearing  or  grant  the  motion,  with  leave  to  move  to  dissolve,  after  the 
examinations  are  completed,  and  they  may  fix  a  time  when  the  witnesses 
shall  be  tendered  and  the    examinations  shall  be  completed. 

13. 

On  motion  of  the  solicitor  of  either  party,  a  skillful  stenographer  may  be 
appointed  an  examiner,  and  all  examiners  are  required  to  sit,  whenever 
requested,  between  the  hours  of  10  a.  m.  and  5  p.  m.,  upon  reasonable 
notice.  Stenographers,  where  appointed,  may  furnish  substitutes,  known 
to  be  competent,  if  the  parties  consent,  in  case  of  inability  to  attend  when 
required.  Their  compensation  shall  be  fifty  cents  for  each  three  hundred 
words,  and  five  dollars  for  each  attendance  under  notice  when  no  testi- 
mony is  taken  (which  shall  include  the  expense  of  furnishing  a  copy  of 
the  testimony  for  printing,  and  the  copy  to  be  filed,  where  a  stenographer 
is  appointed).  Their  costs  shall  be  payable  immediately  by  the  party  in 
whose  behalf  the  examiner  has  been  acting,  and  with  the  costs  of  printing 
required  by  these  rules,  shall  be  taxable  costs  in  the  cause. 

14. 

The  parties,  by  consent,  may  select  any  person  to  act  as  examiner,  and 
the  evidence  returned  by  him  shall  be  read  as  if  taken  before  a  standing 
examiner. 
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15. 

In  every  proceeding  in  equity  now  pending  or  hereafter  to  be  begun,  in- 
cluding patent  causes,  each  party  having  a  separate  interest  in  the  subject 
of  controversy,  shall  within  ten  days  after  the  taking  of  testimony  shall 
have  been  concluded  (unless  the  time  be  extended  by  agreement  or  by  order), 
file  with  the  examiner  a  statement  of  the  facts  claimed  by  such  party  to 
be  established  by  the  evidence.  The  statement  shall  be  positive,  not  argu- 
mentative. It  shall  follow  an  orderly  method,  and  shall  be  divided  into 
paragraphs  consecutively  numbered.  As  a  rule,  no  paragraph  shall  contain 
more  than  one  fact;  but  when  any  fact  is  claimed  to  be  inferable  from 
other  facts,  the  primary  facts  and  the  ultimate  fact  deduced  therefrom 
shall  all  be  distinctly  stated,  and  in  the  same  parapraph. 

Every  such  statement  shall  be  printed  and  reported  with  the  teftimony; 
and,  in  discussing  the  evidence,  giving  the  reasons  why  the  facts  proposed 
should  or  should  not  be  regarded  as  established,  the  briefs  of  each  counsel 
shall  follow  the  order  adopted  in  the  said  statements  of  fact  respectively, 
supporting  first  his  own  propositions,  and  afterwards  attacking  the  propo- 
sitions of  his  opponents.  Each  brief  shall  also  contain  a  separate  and  dis- 
tinctly enumerated  statement  of  the  legal  propositions  relied  on,  supported 
by  such  arguments  and  citation  of  authoritie.j  as  counsel  may  deem  appro- 
priate; but  the  legal  arguments  shall,  as  far  as  possible  pursue  the  order 
of  the  statements  of  fact. 

Provided,  That  in  any  proceeding  in  which  a  master  shail  be  appointed, 
the  foregoing  requirements  may  be  disregarded;  and  such  appointment  must 
be  applied  for  and  will  be  made  in  every  case  (including  those  now  pend- 
ing) to  which  this  rule  relates,  except  where  tiie  court  shall,  on  cause 
shown,  deem  it  minecessary  or  inexpedient  to  do  so.  The  same  person  may, 
in  the  first  instance,  be  empowered  to  act  both  as  master  and  examiner, 
or  the  reference  to  a  master  may,  at  the  discretion  of  the  judge,  be  deferred 
until  after  the  report  of  an  examiner  shall  have  been  filed.  It  will  be  the 
duty  of  the  master  to  find  all  the  material  facts  and  to  state  his  legal  con- 
clusions, subject,  in  all  respects,  to  review  by  the  court,  upon  exceptions  to 
his  report,  which  shall  be  filed  as  required  by  Rule  83  (see  Chicago,  etc., 
Ry.  Co.  V.  Tompkins  et  al.,  S.  C.  U.  S.,  January  22,  1900), 
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RULES    AT    LAW 

ADOPTED  BY  THE 

CIRCUIT  AND  DISTRICT  COURTS 

OF  THE  UNITED  STATES 

FOR   THE    EASTERN    DISTRICT   OF    PENNSYLVANIA. 

1. 

ADMISSIONS  FOR  THE  PURPOSE  OF  EVIDENCE. 

§  1.  In  actions  instituted  on  any  bill,  note,  check,  draft,  bond,  recog- 
nizance, deed,  mortgage,  or  other  instrument  of  writing  for  the  payment 
of  money  and  assignment  thereof,  of  which  a  copy,  or  a  statement  of  the 
place  of  record  authorized  by  the  several  Acts  of  Assembly  shall  have  been 
filed,  and  a  statement  containing  a  like  copy  served  on  the  defendant,  it 
shall  not  be  necessary  for  the  plaintiff  at  the  trial,  unless  the  defendant  be 
an  executor  or  administrator,  to  prove  the  signing,  drawing,  acceptance, 
endorsement  or  execution  thereof,  or  demand,  non-acceptance  or  non-pay- 
ment and  protest  and  notice  thereof;  but  the  same  shall  be  taken  to  be 
admitted  unless  the  defendant  or  some  person  for  him  or  her,  by  affidavit  of 
defense,  or  other  affidavit  filed  within  fifteen  days  after  service  of  the  state- 
ment, shall  have  denied  that  such  bill,  note,  check,  draft,  bond,  recogni- 
zance, deed,  mortgage,  or  other  instrument  of  writing  or  assignment 
thereof,  was  duly  signed,  drawn,  accepted,  endorsed  or  executed,  or  tliat 
demand  was  duly  made  and  acceptance  or  payment  refused  and  protest 
duly  made,  and  that  notice  thereof  was  duly  given. 

This  rule  shall  apply  to  similar  claims  by  the  defendant  by  way  of 
payment,  set-off'  or  counter-claim,  in  which  case  the  affidavit  shall  be  filed 
within  fifteen  days  after  the  service  of  a  copy  of  such  claim. 

§  2.  In  all  actions  by  or  against  parners,  it  shall  not  be  necessary  for 
the  plaintiff,  on  the  trial,  to  prove  the  partnership,  but  the  same  shall 
be  taken  to  be  admitted  as  alleged  on  the  record,  unless  one  or  more  of 
the  defendants,  or  some  person  for  him  or  them,  shall,  at  or  before  the 
time  of  filing  the  plea,  make  and  file  an  affidavit,  denying  the  existence  of 
the  partnership  as  alleged,  and  stating,  to  the  best  of  his  or  their  knowledge 
and  belief,  whether  there  is  any  partnership  in  relation  to  the  subject 
matter  of  the  action,  and  if  so,  who  are  the  parties  to  it. 
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AGREEMENTS  OF  COUNSEL. 
All  agreements  of  attorneys  touching  the  business  of  this  court  shall  be 
in  writing,  otherwise  they  will  be  considered  of  no  validity. 

3. 

ATTORNEY  AND  COUNSEL. 

§  1.  No  person  shall  be  admitted  to  practice  as  counsel  or  attorney  of 
this  court,  unless  he  shall  have  previously  been  admitted  in  the  Supreme 
Court  of  a  State,  or  the  Supreme  Court  of  the  United  States;  and  satis- 
factory evidfcace  of  moral  character  will  also  be  required.  He  shall  take 
the  following  oath  or  affirmation,  to  wit:  "I  do  swear  that  I  will  demean 
myself,  as  an  attorney  of  this  court,  uprightly  and  according  to  law;  and 
that  I  will  support  the  Constitution  of  the  United  States." 

§  2.  Attorneys  and  counsellors  at  law,  who  have  been  admitted  and  are 
entitled  to  practice  as  such  in  the  Supreme  Court  of  the  United  States, 
shall  be  deemed  members  of  the  bar  of  this  court,  and  shall  have  the  same 
rights  and  privileges  therein,  as  such,  as  if  they  had  been  regularly  ad- 
mitted in  this  court. 

§  3.  No  attorney  shall  be  accepted  as  security  for  costs,  nor  as  bail  of 
any  kind. 

§  4.  (Adopted  Sept.  27,  1905.)  Attorneys  and  Counsellors-at-Law,  ad- 
mitted to  practice  in  this  court,  who  are  not  residents  of  the  Eastern 
District  of  Pennsylvania,  and  who  do  not  maintain  an  office  in  said  dis- 
trict for  the  regular  transaction  of  business,  shall,  in  each  case  or  pro- 
ceeding in  which  they  appear,  have  a  resident  associate  counsel  who  main- 
tains an  office  in  said  district,  upon  whom  all  notices,  rules  and  pleadings 
may  be  served  in  accordance  with  the  rules  and  practice  of  this  court,  and 
who  may  be  required  to  attend  before  the  Court,  Clerk,  Commissioners, 
Auditors,  Assignees,  Trustees,  Referees  or  ather  officer  of  the  Court,  or  be- 
fore Notaries  Public  in  cases  where  testimony  may  be  taken  before  them 
in  accordance  with  the  rules  and  practice  of  the  Court.  The  attendance  of 
said  Associate  Counsel  shall  be  a  sufficient  appearance  for  the  party  or 
parties  whom  they  so  represent. 

4. 

AUDITOR'S  REPORTS. 
§  1.  No  exception  will  be  considered  to  the  report  of  an  auditor,  unless 
the  party  excepting  lias  filed  the  same  with  the  auditor  by  whom  the  re- 
port has  been  made,  whose  duty  it  shall  be,  on  such  exception  being  filed, 
too  reconsider  the  subject,  and,  if  deemed  necessary  by  him,  to  re-examine 
the  subject  excepted  to,  and  amend  his  report,  if,  in  his  opinion,  such  ex- 
ceptions are  in  whole  or  in  part  well  founded.  And  in  order  to  give 
all  parties  in  interest  an  opportunity  of  entering  such  exceptions,  no  auditor 
shall  file  his  report  until  ten  days  after  he  has  notified  the  parties,  or  their 
counsel,  of  his  intention  so  to  do  on  a  day  designated,  giving  them  an  oppor- 
tunity of  having  access  to  such  report.  And  it  is  further  ordered,  that  on 
the  hearing  of  the  question  of  confirming  or  setting  aside  any  auditor's 
report,   the   party   excepting   thereto   shall   be    confined   to   the    exceptions 
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made  by  him  before  the  auditor,  according  to  the  previous  requisition  of 
this  rule;  reserving  to  the  court,  however,  the  power  of  recommitting  the 
report,  should  justice  require  it.  If  no  exception  has  been  filed  the  report 
shall  be   marked  by   the  clerk  confirmed  absolutely  upon   filing. 

§  2.  In  all  cases  where  the  process  of  any  marshal's  sales  shall  be 
brought  into  court  for  distribution,  and  the  claim  upon  the  said  fund  shall 
be  referred  to  an  auditor  for  distribution,  public  notice  of  the  time  and 
place  of  hearing  shall  be  given  by  the  auditor,  by  advertisement  made 
twice  successively  in  the  Legal  Intelligencer,  published  in  Philadelphia,  and 
also  five  times  in  another  newspaper  published  in  the  district,  to  be  desig- 
nated by  the  court.  A  written  or  printed  notice  of  the  time  and  place  of 
hearing  shall  also  be  posted  by  the  auditor  in  the  office  of  the  clerk 
of  this  court  at  least  ten  days  before  the  hearing.  In  the  said  notices,  all 
persons  shall  be  required  to  make  their  claims  before  such  auditor,  or  be 
debarred  from  coming  in  upon  such  fund. 

§  3.  In  cases  referred  as  aforesaid  to  an  auditor,  it  shall  be  the  duty 
of  any  person  desiring  an  issue  to  be  formed,  to  reduce  his  request  to  writ- 
ing, with  an  affidavit  that  there  are  material  facts  in  dispute,  setting  forth 
the  nature  and  character  thereof,  and  to  present  the  same  to  the  auditor 
within  forty-eight  hours  after  the  hearing  by  the  auditor  has  been  con- 
cluded. It  shall  then  be  the  duty  of  the  auditor  forthwith  to  make  report 
to  the  court  of  the  presentation  of  such  written  requests  to  him,  annexing 
the  same  and  the  affidavits  to  his  report,  with  his  opinion  upon  the  pro- 
priety of  granting  the  same. 

§  4.  The  provisions  of  this  rule  shall  apply  to  all  cases  where  auditors 
ire   appointed   in  this    court. 

5. 
BAIL. 

§  1.  No  bail  shall  be  required  in  actions  for  libel,  slander,  malicious 
prosecution,  trover  and  conversion,  assault  and  battery,  conspiracy  or  false 
imprisonment,  unless  an  affidavit  of  the  cause  of  action  shall  be  made  and 
filed  before  the  issuing  of  the  writ. 

§  2.  No  attorney  of  this  or  any  court,  or  marshal's  officer,  bailiff  or 
other  person  concerned  in  the  execution  of  process,  shall  be  permitted  or  suf- 
fered to  become  special  bail  in  any  action  or  suit  depending  in  this  court, 
unless  by  leave  of  the  court. 

§  3.  Exceptions  to  bail  must  be  made  in  writing  and  filed  with  the 
clerk;  and  notice  thereof  in  writing  shall  be  given  by  the  plaintiff  to  the 
defendant  or  his  attorney,  and  to  the  marshal  within  forty-eight  hours 
from  the  filing  of  such  exceptions. 

§  4.  Notice  of  the  justification,  addition  to  or  substitution  of  bail,  or 
approval  of  surety  must  be  given  in  writing  to  the  plaintiff  or  his 
attorney  at  least  forty-eight  hours  before  the  time  designated  in  the  notice 
for  such  justification,  addition,  or  substitution;  and  the  notice  shall  state 
the  name  of  the  bail,  his  residence  and  occupation  and  the  property  owned 
by  him. 

§  5.  A  rule  to  show  cause  of  action,  and  why  the  defendant  shall  not 
be  discharged  on  common  bail,  must  be  moved  within   six  days   from  the 
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return  of  the  process.  Such  rule  may  be  heard  and  decided  by  a  single 
judge,  at  such  time  and  place  as  he  may  appoint. 

§  6.  The  clerk  shall  issue  no  capias  ad  respondendum  endorsed  with 
bail,  without  a  special  allocatur  by  one  of  the  judges. 

§  7.  In  all  actions  of  trover  and  conversion,  the  affidavit  to  hold  to  bad 
shall  fully  set  forth  the  circumstances,  under  which  the  defendant  has 
possessed  himself  of  the  goods,  the  particulars  of  which  they  consist,  and  the 
value  of  them,  and  in  what  manner  the  defendant  has  converted  them  to 

his  own  use. 

6. 

BILLS  OF  DISCOVERY. 

In  all  cases  of  bills  of  discovery  in  aid  of  proceedings  at  law,  filed  in 
this  court,  if  the  defendant  in  such  bill  be  a  non-resident  of  the  district, 
the  complainant  may  apply  by  affidavit  setting  forth  the  place  of  resi- 
dence, or  supposed  residence  of  the  defendant,  and  thereupon  he  shall  be 
entitled  to  a  rule  to  show  cause  why  the  defendant  should  not,  within  a 
time  to  be  fixed  at  the  bearing  of  the  rule,  answer  the  bill,  or  in  default 
thereof,  that  an  order  be  made  in  the  proceedings  at  law  for  a  judgment 
of  non-suit  in  the  case  of  a  plaintiflf,  and  the  plaintiff  may  read  the  bill 
in  evidence  on  the  trial  of  the  cause,  in  the  case  of  a  defendant.  Service 
of  the  rule  may  be  made  on  the  attorney  of  record  in  the  proceeding  at 
law,  and  a  copy  of  the  affidavits  shall  be  served,  together  with  the  rule; 
and  if,  at  the  expiration  of  the  time  allowed  for  putting  in  an  answer  no 
answer  be  filed,  or  no  sufficient  answer,  the  rule  for  non  pros,  or  for  the 
admission  of  the  allegations  shall  be  made  aboslute,  unless  reasons  to  the 
contrary  be  then  shown. 

7. 
BILL  OF  PARTICULARS. 

If  the  plaintiff  in  any  suit  in  which  the  defendant  is  entitled  to  a  bill  of 
particulars,  do  not,  within  the  space  of  fifteen  days  after  demand,  furnish 
the  same,  the  court  may,  upon  motion,  after  due  notice  given,  enter  a  non- 
suit. 

8. 
COMMISSIONS  AND  DEPOSITIONS. 

§  1.  A  rule  to  take  the  depositions  of  ancient,  infirm  and  going  wit- 
nesses, to  be  read  in  evidence  on  the  usual  terms,  is  of  course,  and  may 
be  entered  by  either  party;  upon  forty-eight  hours'  notice  where  the  oppo- 
site party  or  his  attorney  resides  in  the  city  of  Philadelphia  and  upon 
five  days'  notice  where  such  party  and  his  attorney  reside  outside  the  City 
of  Philadelphia;  so  of  a  rule  for  a  commission  to  any  of  the  United  States, 
or  to  foreign  parts.  Testimony  taken  under  a  commission  shall  be  by  inter- 
rogatories and  cross-interrogatories. 

§  2.  Depositions  may  be  taken  upon  forty-eight  hours'  notice  before  an 
examiner  or  commissioner  appointed  by  the  court,  or  before  any  person 
authorized  under  Acts  of  Congress  to  take  evidence.  And  commissions  may 
be  executed  before  such  officers,  or  before  any  person  qualified  to  take 
testimony  according  to  the  laws  of  the  state  or  country  to  which  they 
issue.     The  interrogatories  must  be  filed  in  the  clerk's  office  at  the  time  of 
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entering  the  rule  for  a  commission,  and  written  notice  of  the  rule  and  of 
the  names  of  the  commissioners  must  be  served  on  the  adverse  party  or  his 
attorney,  at  least  fifteen  days  before  the  commission  issues,  in  order  that  he 
may  file  cross -interrogatories  and  nominate  commissioners  on  his  part.  Ex- 
ceptions to  the  interrogatories  filed  by  either  party  must  be  taken  before 
the  commission  is   issued. 

§  3.  Notwithstanding  a  rule  has  been  obtained  for  a  commission,  or  for 
taking  depositions  of  witnesses,  yet,  in  case  the  witness  is  resident  within 
one  hundred  miles  of  the  place  of  trial,  the  deposition  or  commission  shall 
not  be  read  in  evidence,  unless  the  party  offering  it  shall  satisfy  the  court 
that  a  subpoena  has  been  actually  taken  out,  and  that  the  witness  has  been 
duly  subpoenaed,  or  could  not  be  found  after  reasonable  pains  taken  for  that 
purpose,  or  that  the  witness  is  physically  unable  to  attend. 

§  4.  On  motion  or  rules  to  show  cause,  on  the  hearing  of  which  facts 
are  to  be  investigated,  the  testimony  of  witnesses  shall  be  taken  by  deposi- 
tions in  Avriting,  before  a  judge,  magistrate,  alderman,  notary  public,  or  a 
commissioner  appointed  by  the  court,  upon  forty-eight  hours'  notice  in  writ- 
ing to  the  opposite  party  or  his  attorney;  and  no  witnesses  shall  be 
examined  at  the  bar,  unless  by  special  previous  order  of  the  court. 

§  5.  On  the  return  and  opening  of  any  commission,  or  filing  of  any  depo- 
sition, either  party  may  give  notice  thereof  to  the  opposite  party,  who  shall, 
within  ten  days  after  service  of  such  notice,  file  with  the  clerk  a  specifica- 
tion of  his  exceptions,  if  he  have  any,  to  the  form  or  execution  of 
the  commission  or  taking  of  the  deposition,  or  to  the  mode  of  swearing 
the  witnesses,  or  to  any  of  the  acts  or  omissions  of  the  commissioners, 
examiners  or  officers,  or  of  any  other  person  or  persons,  in  or  about  the 
same.  No  exception  to  the  admissibility  of  the  evidence  so  returned  or  filed, 
not  included  in  such  specifications,  shall  be  taken  on  the  trial  of  the  cause, 
unless  it  be  an  exception  that  might  be  taken  to  the  evidence,  if  the 
witness  were  offered  for  examination  orally  in  court:  Provided:  that 
nothing  herein  be  construed  to  permit,  or  sanction,  the  reading  on  the  trial 
in  any  case  of  the  answers  or  deposition  of  a  witness  resident  within  one 
hundred  miles  of  the  place  of  trial,  save  as  hereinbefore  provided.  In  all 
cases  of  exceptions  filed  as  above  by  either  party,  the  party  filing  the  same 
shall,  within  ten  days,  have  them  set  down  for  heai-ing,  and  procp^d  with 
reasonable  diligence  to  obtain  a  decision  thereon.  Failure  in  this  respect 
will  be  treated  as  a  waiver  of  the  exceptions. 

9. 

COSTS. 
§  1.  In  every  action  in  which  the  plaintiff  or  complainant  is  not  at  the 
time  of  suit  brought  a  resident  of  the  eastern  district  of  Pennsylvania,  or, 
being  so,  afterwards  removes  from  the  district;  and  in  every  other  case 
where  a  defendant,  or  other  person  for  him,  shall  make  affidavit  that  he 
believes  the  costs  could  not  be  recovered  of  the  plaintiff  by  attachment  or 
execution,  a  rule  for  security  for  costs  may  be  entered,  upon  due  notice,  and 
in  default  of  such  security  being  given  at  a  time  designated  by  the  court, 
judgement  of  non-suit  shall  be  entered  on  motion. 
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§  2.  All  bills  of  costs  shall  be  taxed,  in  the  first  instance,  by  the  clerk,— 
if  taxation  be  required,— subject  to  an  appeal  to  the  court:  Provided,  that 
the  party  appealing  shall,  within  five  days  after  the  taxation,  file  a  specifi- 
cation of  the  items  to  which  he  objects,  and  the  ground  of  his  objections, 
otherwise  the  appeal  shall  be  dismissed,  and  the  costs  paid  according  to 
the  taxation  of  the  clerk.  A  copy  of  the  specifications  must  be  sei-ved  upon 
the  opposite  party  or  his  attorney  within  five  days. 

§  3.  When  bills  of  costs  are  paid  to,  and  stopped  in  the  hands  of  the 
clerk  for  taxation,  either  party  may  have  the  same  taxed,  on  forty -eight 
hours'  notice  to  the  opposite  party  or  his  attorney,  where  such  party  or  his 
attorney  resides  in  Philadelphia,  and  upon  five  days'  notice  where  such 
party  and  his  attorney  reside  out  of  the  City  of  Philadelphia. 

§  4.  Any  party  intending  to  tax  costs  before  the  clerk  shall  give  him 
and  the  opposite  party  forty-eight  hours'  notice  of  such  intention,  where 
such  party  or  his  attorney  resides  in  Philadelphia,  and  five  days'  notice 
where  such  party  and  his  attorney  reside  out  of  the  City  of  Philadelphia. 
The  time  to  be  fixed  for  taxation  shall  be  from  2  to  3  o'clock  P.  M. 

§  5.  In  cases  prosecuted  to  final  judgment,  where  the  costs  have  not 
been  paid,  the  clerk  may,  after  the  entry  of  judgment,  on  application  to 
the  court,  have  a  rule  on  the  losing  party  to  pay  the  costs;  and,  if  not 
paid  on  or  before  the  return  day  of  the  rule,  execution  may  issue  for  the 
same,  unless  cause  be  shown  to  the  contrary. 

§  6.  In  cases  settled  by  the  parties  without  making  provision  for  the 
payment  of  costs,  the  clerk,  may  at  any  time  after  such  settlement,  on 
application  to  the  court,  have  a  rule  on  the  plaintiff  to  pay  the  costs; 
and  if  they  shall  not  be  paid  at  the  return  day  of  the  rule,  execution  may 
issue  for  the  same,  unless  cause  be  shown  to  the  contrary. 

§  7.  Where  for  a  period  of  two  years  no  steps  have  been  taken  by 
either  party  in  a  suit,  on  application  of  the  clerk,  or  other  officer  to  whom 
costs  are  payable,  the  court  will  order  a  taxation  thereof  to  the  time  of 
such  application,  and  the  plaintiff  shall  be  thereupon  liable  to  pay  the  same; 
and.  on  failure  so  to  do,  after  demand,  shall  be  liable  to  judgment  of 
non  pros. 

10. 
EXCEPTIONS. 

§  1.  Points  upon  which  the  opinion  of  the  court  is  desired  on  the 
trial  of  the  cause  shall  be  plainly  written  and  so  framed,  that  the  answer 
of  the  court  will  be  full,  direct,  and  explicit,  by  a  simple  affirmation  or 
negation.  A  copy  of  the  points  shall  also  be  presented  to  the  court  and 
the  opposite  counsel,  at  the  close  of  the  evidence  and  before  the  commence- 
ment of  the  summing  up,  or  the  court  may.  at  their  discretion,  refuse  to 
charge  the  jury  upon  the  points  proposed. 

§  2.  No  bills  of  exceptions  will  be  allowed  which  contain  the  charge 
of  the  court  at  large,  upon  any  general  exception  to  the  whole  of  such 
charge.  The  party  excepting  must  state  distinctly  and  specifically  the 
several  matters  of  law  in  the  charge  to  which  he  excepts. 

§  3.  All  exceptions  to  the  charge  of  the  court  shall  be  specified  in^ 
writing,  immediately  on  the   conclusion  of  the   charge,  and  handed  to  the 
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court  before  the  jury  leave  the  bar;  and  the  bill  of  exceptions  must  be 
prepared  in  form  and  be  presented  to  the  judge  within  ten  days  after  verdict, 
and  be  settled  by  him  within  twenty  days  thereafter,  upon  forty-eight 
hours'  notice,  with  a  copy  of  the  bill  served  upon  the  opposite  party  or 
Ms  counsel. 

11. 
FEIGNED  ISSUES. 
The  Act  of  Assembly  of    Pennsylvania   of  January    14,   1901,  regulates 
the  practice  under  this  rule,  and  will  be  followed  by  this  court. 

12. 

JUDGMENTS  BY  CONFESSION. 
No  judgment  by  confession  shall  be  entered  in  any  amicable  suit,  un- 
less there  be  filed,  at  the  time  of  filing  the  agreement,  a  specific  state- 
ment of  the  cause  of  action,  signed  by  the  parties  or  their  attorneys;  and 
Avhere  said  statement  is  signed  by  the  attorney  of  the  defendant,  there 
shall  also  be  filed  with  the  same,  his  warrant  of  attorney,  it  being 
understood  that  this  rule  does  not  apply  to  judgments  on  warrants  by 
attorney,   or  to   revivals   of  judgments  by  agreement. 

13. 

JURY. 

(§§  1  and  2  rescinded  Nov.  17,  1905.) 

See  new  rule  as  to  empaneling,  after  post,  R.  29. 

§  3.  Every  challenge  to  the  array  of  jurors  returned  for  the  trial  of 
any  issue  in  fact  shall  be  made  on  the  first  day  of  the  term  at  which 
ihe  said  issue   shall  be  set  down  for  trial. 

§  4.  The  clerk  shall  indorse  upon  every  writ  of  venire  facias  which 
shall  be  specially  awarded  in  any  cause,  the  day  assigned  on  the  trial 
list  for  the  trial  of  the  said  cause. 

14. 

LETTERS   ROGATORY. 
Letters    rogatory    may    issue    on    application    of    either    party    to    take 
testimony   in  any  cause   depending   in  this    court,   which   letters   rogatory 
shall  be  in  the  form  following,  viz.: 

"The  Circuit  Court  of  the  United  States,  in  and  for  the  Eastern  District 

of    Pennsylvania." 

"To  any  judge  or  tribunal  having  jurisdiction  of  civil  causes  at  • 

Wliereas,  a  certain  suit  is  pending  before  us,  in  which  A  B.  is  plaintiff 
and  C.  D.  is  defendant,  and  it  has  been  suggested  to  us,  that  there 
are  witnesses  residing  within  your  jurisdiction  without  whose  testimony 
justice  cannot  completely  be  done  between  the  said  parties;  we  there- 
fore request  you,  that,  in  furtherance  of  justice,  you  will,  by  the  proper 
and  usual  process  of  your  court,  cause  such  witness  or  witnesses  as  shall 
be  named  or  pointed  out  to  you  by  the  said  parties,  or  either  of  them, 
to  appear  before  you  or  some  competent  person  by  you  for  that  pur- 
pose   to    be   appointed   and   authorized,    at    a    precise   time   and    place    by 
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you  to  be  fixed,  and  there  to  answer,  on  their  oaths  and  affirmations,  to 
the  several  interrogatories  hereunto  annexed;  and  that  you  will  cause 
their  testimony  to  be  committed  to  writing,  and  returned  to  us  under 
cover  duly  closed  and  sealed  up,  together  with  these  presents,  and  we 
shall  be  ready  and  willing  to  do  the  same  for  you  in  a  similar  case  when 
required.     Witness,  etc." 

15. 

MARSHAL'S  DEEDS. 

§    1.   Before   the   acknowledgment   of    any   deed  or  deeds,  executed  by 
the    marshal    for    any    lands    or    tenements    sold    by    him,    under    or    by 
virtue   of   any   process   from   this    court,   shall   be   received   or   taken,   the 
process   under   which   such  sale    shall   have   been   made    shall  be  duly   re 
turned  and  filed  with  the  clerk. 

§  2.  Returns  by  the  marshal  upon  process  issued  by  this  court  for  the 
sale  of  real  estate,  made  in  pursuance  of  the  Act  of  Assembly  of  the 
State  of  Pennsylvania,  entitled  "An  Act  relative  to  lien  creditors  be- 
coming purchasers  at  judicial  sales  and  for  other  purposes,"  passed  the 
28th  day  of  April,  184G,  shall  be  read  in  op-^n  court  on  the  Saturday  next 
following  the  day   on  which  the  return  shall  be  made. 

§  3.  Any  person  interested  in  the  proceeds  of  any  real  estate  returned 
sold  as  aforesaid,  may  file  exceptions  to  the  right  of  the  purchaser  men- 
tioned in  the  return,  to  the  same  or  any  part  thereof,  but  such  exceptions 
must  be  founded  upon  material  facts  in  dispute,  the  nature  and  char- 
acter of  which  must  be  set  forth  and  verified  by  aflSdavit,  or  upon  some 
matter  of  law  appearing  of  record. 

§  4.  Exceptions  to  the  right  of  the  purchaser  to  the  proceeds  of  any 
sale  as  aforesaid  may  be  filed  in  the  office  of  the  clerk  of  this  court,  on 
or  before  the  Wednesday  next  following  the  day  on  which  the  return 
of  sale  shall  have  been  read  as  aforesaid,  but  not  otherwise. 

§  5.  The  party  filing  exceptions  as  aforesaid  may  enter  thereupon  of 
course  in  the  office  of  the  clerk  a  rule  upon  the  purchaser  to  show  cause 
why  the  sale  should  not  be  set  aside,  which  rule  shall  be  made  returnable 
on  the  Saturday  next  following  the  day  upon  which  the  exceptions  shall 
be  filed  as  aforesaid,  of  which  rule  he  shall  forthwith  give  notice  to  the 
purchaser   or  his   attorney. 

§  6.  On  the  return  of  the  rule  entered  as  aforesaid,  the  court  will 
appoint  an  auditor  to  make  a  distribution  of  the  proceeds  of  the  sale, 
and  make  report  thereof  to  the  court,  or  direct  an  issue  to  determine  the 
validity  of  the  lien  of  the  piu-chaser,  if  the  case  shall  require  it,  and 
thereupon  stay  all  further  proceedings  under  such  rule,  until  the  report 
of  the  auditor  shall  be  made  and  approved  by  the  court,  or  the  issue  di- 
rected as  aforesaid  shall  be  determined.  If  the  exceptions  are  insufficient, 
the   court   will   dismiss   the    same  and   discharge   the   rule. 

§  7.  The  report  of  the  auditors  appointed  as  aforesaid  shall  be  sub- 
ject to  the  rules  applicable  to  the  reports  of  auditors  distributing  the 
proceeds  of  marshal's  sales  in  other  cases.  And  the  party  in  whose 
favor  the  verdict  on  an  issue  directed  as  aforesaid  shall  have  been  rendered 
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shall  be  entitled  to  enter  judgment  thereon,  according  to  the  rules  ap- 
plicable to  verdicts   in  other  cases. 

§  8.  If  it  shall  appear  by  the  report  of  the  auditor  appointed  as  afore- 
said, or  by  the  verdict  of  the  jury,  that  the  purchaser  is  not  entitled  to 
receive  the  proceeds  of  a  sale,  or  a  part  thereof,  the  rule  entered  as 
aforesaid,  shall  become  absolute  of  course,  unless  the  purchaser  shall, 
within  ten  days  after  the  report  of  the  auditor  shall  be  approved  as 
aforesaid,  or  the  party  prevailing  in  the  issue  shall  be  entitled  to  judg- 
ment, pay  or  cause  to  be  paid  to  the  marshal  who  made  the  sale,  the 
whole  of  the  purchase-money,  or  so  much  of  it  as  it  shall  be  adjudged 
he   is  not   entitled   to  retain. 

§  9.  If  no  exceptions  shall  be  made  and  filed  as  aforesaid,  or  if  the 
exceptions  filed  shall  be  dismissed  by  the  court,  the  marshal  will  be  al- 
lowed to  acknowledge  his  deed  for  the  estate  sold  as  aforesaid,  and  de- 
liver the  same  to  the  purchaser  thereof  on  the  Saturday  next  following 
the  day  upon  which  his  return  shall  have  been  read  as  aforesaid,  or  on 
any  other  subsequent  day  appointed  by  the  court  for  the  acknowledg- 
ment of  marshal's  deeds,  unless  a  motion  shall  be  pending  to  set  aside 
the  sale  for  irregularity  of  the  proceedings,  or  for  some  other  cause. 

16. 

MOTIONS  AND  ARGUMENTS. 

§  1.  All  motions  made  by  counsel  shall  be  in  writing  and  be  delivered 
to  the  clerk  to  be  entered  on  the  minutes  and  filed;  the  date  of  the 
filing   to  be   endorsed  by   the   clerk. 

§  2.  Upon  rules  to  show  cause  of  action,  the  party  who  is  to  show 
cause  shall  begin  and  conclude;  in  all  other  cases,  the  party  who  obtains 
the  rule  to  show  cause  shall  begin  and  conclude. 

§  3.  Unless  otherwise  specially  directed,  two  counsel,  but  not  more,  may 
be  heard  on  each  side  of  a  cause  or  matter,  on  the  motion  or  argument  lists. 
The  counsel  of  the  party  having,  according  to  the  practice  of  the  court,  the 
right  to  begin,  shall  state  the  grounds  relied  upon,  and  cite  all  the 
authorities  intended  to  be  adduced  in  their  support.  The  counsel  of  the 
opposite  party  shall  then  be  fully  heard.  The  reply  shall  be  confined  to 
an  answer  of  the  points  made  by  the  opposite  counsel. 

§  4.  In  all  cases  on  the  motion  and  argument  lists,  the  party  who  is 
entitled  to  begin  shall  furnish  to  each  of  the  judges  a  paper  book,  con- 
taining a  full  and  distinct  statement  of  all  facts  conducive  to  a  ready 
apprehension  of  the  matter  to  be  argued,  together  with  his  points  and 
authorities.  And  the  other  party  shall  furnish  a  paper  book  containing 
his  points  and  authorities  and  such  counter-statement  of  facts  as  he  may 
deem   necessary. 

§  5.  Paper  books  shall  be  either  written  in  a  plain  legible  hand  or 
printed,  and  indorsed  with  the  names  of  the  plaintiff  and  defendant,  or 
petitioner,  as  the  case  may  be,  and  also  the  names  of  the  counsel  fur- 
nishing the  paper  book.  The  paper  book  in  all  cases  on  the  argument  list 
shall  be  printed  or  carefully  written  by  a  typewriter. 

§  6.  In  all  arguments  on  the  reports  of  auditors  or  referees,  copies  of 
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the  report  of  the  exceptions  thereto,  if  any  be  filed,  shall  be  furnished 
by  the  exceptant  to  each  of  the  judges  before  the  commencement  of 
the  argument. 

§  7.  On  rules  to  set  aside  marshal's  sales  the  paper  book  must  be  fur- 
nished by  the  party  obtaining  the  rule,  and  must  set  forth  the  price 
for  which  the  premises  sold,  the  value  thereof,  as  resulting  from  a  fair 
construction  of  the  depositions,  and  the  particulars  of  misdescription  or 
other   irregularity. 

17. 

NEW   TRIALS. 

§  1.  All  motions  for  new  trials,  for  judgment  on  points  rescrvet/,  to 
take  oflf  a  non-suit  and  in  arrest  of  judgment,  with  the  reasons  therffor, 
must  be  made  and  filed  within  four  days  after  the  verdict.  A  copy 
of  the  reasons  must  be  furnished  the  judge  before  whom  the  cause  was 
tried,  and  served  on  the  opposite   party  within  the  four  days. 

§  2.  Every  motion  for  a  new  trial  shall  be  heard  upon  the  ]\Iotion 
List,  and  one  counsel  only  shall  be  heard  in  support  of  the  motion  and 
one  in  reply. 

§  3.  When,  in  the  course  of  a  trial,  a  bill  of  exceptions  shall  have  been 
taken  to  the  opinion  of  the  court,  either  m  its  charge,  or  the  admission 
or  rejection  of  testimony,  the  court,  in  its  discretion,  may  permit  a  mo- 
tion for  a  new  trial  to  be  made  and  argued  upon  the  same  grounds  as 
those  on  which  the  bill  of  exceptions  shall  have  been  taken;  this,  however, 
is  entirely  discretionary,  and,  in  general,  will  not  be  allowed,  unless  the 
court  desire  a  further  argument,  or  wish  further  time  to  deliberate  upon 
the  subject. 

18. 

NON  PROS. 

L'nless  a  declaration  be  filed  within  twelve   months   from  the   first  day 

of  the  term  to   which  an  action  is  brought,  a  non  pros,  shall  be  entered 

by   the  clerk,   as  a   matter   of  course,  unless   the   parties   otherwise  agree 

in  writing  filed,  or  the   court,   upon  cause  shown,  shall   extend   the   time. 

19. 

NOTICES. 

§  1.  All  notices  shall  be  in  writing. 

§  2.  If  a  party  entitled  to  notice  has  not  employed  an  attorney,  it  shall 
be  sufficient  to  serve  a  copy  on  the  party,  or  his  bail  to  the  marshal,  or 
special  bail,  if  there  be  any;  but  if  an  attorney  be  employed,  and  has 
appeared  of  record,  all  notices,  pleadings  and  papers  shall  be  served  on 
him,  except  where  an  act  of  Congress  or  rule  of  this  court  directs  other- 
wise. 

§  3.  Appearances  shall  be  entered  hereafter  by  a  paper  filed  and 
endorsed  by  the  clerk,  with  the  time  of   filing  the  same. 

§  4.  The  entry  of  satisfaction,  settlement  or  discontinuance,  may  be 
made  by  the  party  or  his  attorney  of  record;  but  such  entry  shall  al- 
ways be  attested  by  the  clerk,  with  the  date  of  the  entry.  In  no  other 
case  shall  any  attorney  be  allowed  to  make  any  entry  upon  the  dockets 
or  other  records  of  the  court.  2144 
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20. 

PLEADINGS. 

§  1.  In  every  case  where  the  defendant's  appearance  is  entered,  rules 
to  declare  and  plead,  and  for  other  pleadings,  may  be  entered  in  the 
clerk's  ofHce,  at  any  time  after  the  return  day  of  the  process,  and  on 
fifteen  days'  notice  thereof  in  writing  to  the  adverse  party,  or  his,  her,  or 
their  attorney  of  record;  and  on  failure  to  declare,  plead,  or  enter  other 
pleadings  accordingly,  a  judgment  in  the  nature  of  a  judgment  by  de- 
fault, or  non  pros,  may  be  entered,  which  judgment  may  be  opened,  or 
set  aside,  at  the  discretion  of  the  court,  when  deemed  necessary  for  the 
purposes  of  justice;  Provided,  the  above  rule  is  not  to  preclude  the  plain- 
tiff or  defendant,  in  special  cases,  from  applying,  either  to  tlie  court 
or  a  single  judge,  to  enlarge  the  time  to  declare  or  plead,  having  first 
given  forty-eight  hours'  notice  in  writing  to  the  opposite  partj'  or  at- 
torney   of    the    intended   application. 

§  2.  No  dilatory  plea  shall  be  received,  unless  the  same  be  filed  within 
four  days  from  the  service  of  the  copy  of  the  declaration  on  the  defendant, 
nor  unless  the  party  oifering  such  plea  make  affidavit  of  the  truth  thereof, 
or  shows  some  probable  matter  to  the  court  to  induce  them  to  believe 
that  the  fact  set   up  in   such  dilatory  plea  is   true. 

§  3.  All  demurrers  shall  set  forth  specially  the  grounds  or  reasons  of 
the  demurrers,  whether  they  be  such  as  can  be  taken  advantage  of  on 
general  demurrer  or  not. 

§  4.  Wherever  in  an  action  on  a  bond  or  other  specialty,  there  is  a 
plea  of  the  general  issue  or  of  payment,  with  leave  to  give  the  special 
matter  in  evidence,  the  defendant,  at  least  fifteen  days  before  the  first 
day  of  the  term  for  which  the  cause  is  set  down  for  trial,  shall  give 
the  plaintiff  notice  in  writing  of  the  matter  intended  to  be  objected 
in  avoidance  of  the  same,  or  else  he  shall  be  precluded  therefrom. 

§  5.  When  the  defendant  pleads  a  set-off,  unless  the  matter  be  fully 
and  specially  set  forth  in  the  plea,  or  where  he  intends,  under  the  plea 
of  payment,  to  defalk  his  own  account  or  claim  against  the  plaintiff's 
demand,  or  any  part  of  it,  he  shall  give  a  full  and  particular  notice  in 
writing  of  such  intended  set-off,  at  least  fifteen  days  before  the  first 
day  of  the  term  for  which  the  cause  is  set  down  for  trial,  or  he  shall 
not  be  allowed  to  give  in  evidence,  under  such  plea,  any  set-off,  nor  under 
such  notice,  any  matter  of  set-off  not  therein  particularly  set  forth. 

§  6.  The  time  of  filing  the  declarations,  pleas,  replications,  and  all  other 
pleadings  and  papers,  shall  be  distinctly  marked  in  the  clerk's  docket. 

§  7.  In  all  suits,  a  copy  of  the  declaration  and  every  subsequent  plead- 
ing shall  be  served  by  the  party,  or  his  attorney  filing  the  same,  on  the 
opposite  party  or  his  attorney  of  record,  otherwise  such  declaration  or 
other  pleading  may  be  treated  as  a  nullity;  Provided,  however,  that  it 
shall  not  be  necessary  to  serve  a  copy  of  the  declaration  upon  a  defendant 
or  defendants  who  have  not  appeared  to  the  action;  and  provided  further, 
that,  notwithstanding  no  appearance  may  have  been  entered  at  the  time 
of  filing  the  declaration,  no  judgment  for  want  of  a  plea  shall  be  entered, 
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unless   a   copy   of   the   declaration   has   been   served   on    tne   defendant   or 
his  attorney,  with  the  rule  to  plead. 

§  8.  If  the  papers  in  the  cause  are  mislaid  or  lost  and  cannot  be  found 
when  the  case  is  called  for  trial,  they  may  be  supplied  by  copies. 

21. 

PUBLICATION  OF  NOTICES. 
The  Legal  Intelligencer  shall  be  the  weekly  newspaper   for  the  publi- 
cation of  all  notices. 

22. 

RECORDS. 
§  1.  The  clerk  shall  not  be  required  to  enter  upon  the  records  of  this 
court  any  written  paper  which  does  not  set  forth  the  term  and  number 
of  the  original  suit. 

§  2.  No  record  or  paper  on  file  in  this  court  shall  be  withdrawn  from  the 
office  of  the  clerk. 

23. 

REFEREES. 
Whenever  any  report  of  referees  is  filed,  notice  thereof  shall  be  served 
on  the  opposite  party  or  his  attorney,  who  shall  have  ten  days,  excluding 
Sundays,  from  such  notice  to  file  exceptions,  which  shaU  be  accompanied 
with  an  affidavit  or  affidavits  as  to  facts  which  do  not  appear  on  the 
face  of  the  proceedings,  and  no  execution  shall  issue  until  the  expiration 
of  the  said  ten  days. 

24. 

REPLEVIN  AND  ATTACHMENTS. 

§  1.  In  all  cases  except  replevins  not  between  landlord  and  tenant 
for  goods  distrained  for  rent,  domestic  attachments  and  attachments  un- 
der the  act  of  1869,  proof  of  notice  in  writing  to  the  opposite  party  or 
his  counsel,  of  the  time  and  place  of  offering  security,  shall  accompany 
the   affidavit,   and  in   default   thereof,  the   surety   shall   not   be   approved. 

§  2.  In  every  action  of  replevin,  if  the  defendant  does  not  appear  at 
the  return  day  of  the  writ,  and  he  has  been  duly  summoned,  the  plaintiff 
having  filed  his  declaration,  may  file  a  common  appearance  for  the  de- 
fendant, and  proceed  in  the  cause  by  ruling  him  to  plead  as  in  other  cases. 

25. 

RETURN  DAYS. 

Writs  of  process  shall  bear  test  the  day  they  are  issued;  and  may  be 
made  returnable  to  any  return  day.  The  first  Monday  of  every  month 
shall  be  a  return  day. 

26. 
SUBPCENA   DUCES    TECUM. 
No  subpoena   duces  tecum  for  a  public  record  or  paper  shall  be   issued 
without  the  special  order  of  a  judge. 
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27. 

TRIAL  BY  JURY. 

§  1.  If  evidence  has  been  received  on  behalf  of  each  party,  the  counsel 
having  the  right  on  the  pleadings  to  begin  shall  sum  up,  stating  ex- 
plicitly the  grounds  upon  which  he  intends  to  rely,  and  citing  suih  au- 
thorities as  he  may  deem  pertinent.  The  counsel  of  the  opposite  party 
may  then  address  the  jury  as  fully  as  the  nature  of  the  defence  may 
require.  Afterwards,  the  counsel  for  the  other  side  may  conclude,,  re- 
stricting himself  to  enforcing  the  grounds  previously  taken,  and  com- 
bating the  views  of  the  opposite  counsel.  When  the  parties  not  entitled 
to  begin  shall  produce  no  testimony,  the  counsel  of  the  other  party  shall 
be  confined  to  his  address  in  summing  up,  and  shall  not  be  heard  in  reply. 

§  2.  Subpoenas  for  witnesses  residing  within  the  jurisdiction  of  the 
court  shall  be  taken  at  least  five  days  prievious  to  the  day  assigned  for 
the  trial  of  the  action  in  which  their  attendance  shall  be  required,  or 
.such  action  shall  not  be  continued  on  account  of  the  absence  of  any 
such  witness,  if  he  were,  or  might  be  found  at  his  residence  within  that 
period.  But  this  rule  shall  not  dispense  with  the  obligation  to  take 
deposition  of  any  such  witness  where  the  parties  requiring  his  attendance 
know  previously  to  that  period  that  such  witness  intends  to  be  absent 
from  the   district  at  the  time  of   the   trial. 

§  3.  No  cause,  when  reached  on  the  trial  list,  shall  be  passed  on  ac- 
count of  an  attachment  for  witnesses,  unless  it  shall  have  been  applied 
for  and  issued  within  an  hour  after  the  opening  of  court  on  the  day  on 
which  the  cause  is  marked  for  trial,  or  it  is  shown  that  the  witness 
or  witnesses  were  in  attendance  at  the   time  and  departed  without  leave. 

§  4.  When  application  is  made  for  the  continuance  of  a  cause  on  the 
trial  list,  because  of  the  absence  of  a  witness,  ground  must  be  laid  by 
affidavit  of  the  party  or  his  agent,  setting  forth  the  fact  or  facts  which 
it  is  believed  the  witness  will  prove,  the  grounds  of  belief  that  he  will 
do  so,  the  efforts  made  to  procure  his  attendance,  specifying  the  same 
minutely  and  particularly,  and  the  grounds  for  believing  that  a  con- 
tinuance will  enable  the  party  to  procure  the  testimony;  which  affidavit 
shall  be  filed  of  record,  and  an  admission  in  writing,  to  be  read  in  the 
cause,  that  the  witness,  if  called,  would  testify  as  set  forth  in  the 
afladavit,  will  be  sufficient  cause  for  refusing  the  application. 

28. 
TRIAL    LIST. 
§   1.  No  cause  shall  be  placed  on  the  trial  list  until  after  issue  joined, 
nor   without   the   written   order  of  one   of  the  parties   or   his   counsel    on 
the  trial  order  book,  which   shall  be  kept  by  the   clerk   for   the   purpose. 
Nor  shall  any  cause  be  placed  on  the  trial  list  for  any  term  unless   the 
same   shall   be   at   issue   before   the   issuing   of  the   venire   for  such    term. 
§   2.  Cases   must  be  ordered   for  trial  not  less  than   thirty  days  before 
the    first   day   of   the   term. 

§  3.  A  list  of  all  cases  thus  ordered  for  trial  shall  be  printed  by  the 
clerk,  and  a  copy  thereof  shall  be  sent  to  each  counsel  of  record  at  lisast 
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five  days  before  the  preliminary  call,  with  notice  of  the  time  when  the 
call  will  take  place.  Failure  to  receive  the  copy  or  notice  will  not 
excuse  counsel  from  attending  the  call. 

§  4.  In  order  to  enable  the  court  properly  to  prepare  a  day  by  day 
calendar,  a  preliminary  call  of  the  entire  list  will  be  had  at  a  time  to 
be  notified  as  above  provided.  The  court  will  understand  that  cases 
not  then  answered  to  are  ready  for  trial  upon  any  day  that  may  be 
designated.  Applications  for  continuance,  and  all  other  application  af- 
fecting the  list,  of  which  at  least  twenty-four  hours'  notice  must  be  given 
to  opposing  comisel,  must  be  made  upon  this  call,  and  not  afterwards, 
except  for  reasons  thereafter  arising. 

§  5.  After  the  call  is  finished,  the  day  by  day  calendar  for  the  term 
will  be  prepared,  and  a  copy  thereof  immediately  sent  to  each  counsel  of 
record;  but  a  failure  to  receive  such  copy  will  not  be  a  ground  for  a  con- 
tinuance. 

§  6.  Cases  on  the  day  by  day  calendar  that  are  not  reached  for  trial 
on  the  day  fixed  will  retain  their  priority  during  the  current  week.  At 
ten  o'clock  upon  Friday  of  each  week  cases  not  then  disposed  of  will  be 
assigned  to  such  later  day  as  may  be  expedient. 

§  7.  Cases  for  the  argument  and  equity  iists  may  be  set  down  by  either 
party  thirty  days  before  the  commencement  of  any  term  and  by  agreement 
of  counsel  at  any  time  up  to  five  days  before  the  first  day  of  the  term; 
in  each  case  a  certificate  that  proofs  have  been  closed  is  to  be  presented  to 
the   clerk. 

29. 

WARRANT  OF  ATTORNEY. 
If  a  warrant  of  attorney  to  enter  Judgment  be  above  ten  years  old, 
and  under  twenty,  the  court,  or  a  judge  thereof,  must  be  moved  for  leave 
to  enter  judgment;  which  motion  must  be  grounded  on  an  affidavit  of 
the  due  execution  of  the  warrant,  that  the  money  is  unpaid  and  the 
party  living;  but  if  the  warrant  be  above  twenty  years  old  there  must  be 
a  rule  to  show  cause,  and  that  must  be  served  on  the  party,  if  he  is 
to  be  found   within  the  State. 

NEW  RULES  AS  TO  EJVrPANELING  JURIES. 
The  empaneling  of  juries  in  the  District  and  Circuit  Courts  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  except  in  trials 
for  treason  or  capital  offenses,  shall  be  conducted  in  the  following  manner: 
If  either  party  so  requests,  eighteen  jurors  shall  be  called  in  the  first 
instance  for  the  trial  of  a  civil  case  and  for  the  trial  of  a  criminal  case  that 
is  not  a  felony,  and  twenty-five  jurors  shall  be  called  for  the  trial  of  a  fel- 
ony. From  these  numbers  the  parties  shall  exercise  the  right  of  peremptory 
challenge  alternately,  so  far  as  they  may  desire,  the  government,  or  the 
plaintiff,  challenging  first.  If  such  right  is  not  fully  exercised,  the  clerk 
shall  strike  off  the  names  of  the  jurors  last  called  by  him,  in  their  order, 
until  twelve  jurors  remain. 

Adopted  after  repeal  of  cl.  1  and  2  of  R.   13,   Nov.  17,  1905. 
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Adopted  April  i,  1 901,  by  the 

DISTRICT   COURT  OF  THE  UNITED  STATES 

FOR  THE  EASTERN  DISTRICT  OF  PENNSYLVANIA. 


(For   General   Admiralty   Rules,   see   ante   App.    I.) 


Sitting  in  Admiralty 

1. 

No  person  shall  be  allowed  to  act  as  proctor  or  advocate  in  the  Ad- 
miralty who  has  not  been  duly  admitted,  sworn  and  enrolled  as  an  at- 
torney of  the  Supreme  Court  of  the  State,  or  of  the  United  States. 

2. 

The  first  day  of  each  stated  session  of  the  District  Court  shall  be  for 
a  stated  session  in  the  Admiralty;  and  Friday  in  each  week  is  appointed 
for  a  special  session  in   the  same. 

3. 

The  libel,  answer  and  other  pleadings,  except  when  put  in  on  behalf  of 
the  United  States,  shall  be  verified  by  the  oath  of  the  party,  if  within 
the  district.  Otherwise  they  may  be  verified  in  the  first  instance  by  the 
oath  of  an  attorney  in  fact,  specially  instructed;  and  afterwards,  if  re- 
quired, by  the  confirmatory  oath  of  the  party  under  dedimus  potestatem. 

4. 

No  process  shall  issue  in  a  plenary  proceeding  until  the  estimated  costs 
of  the  cause  shall  have  been  deposited  or  secured  by  the  libellant,  ex- 
cept in  a  case  of  seamen's  wages,  unless  by  the  special  order  of  the  court. 


But  if  it  shall  appear  that  a  party  seeking  redress  is  unable  by  reason 
of  poverty  to  defray  the  expenses  of  litigation,  a  proctor  will  be  assigned 
liim  by  the  court,  and  on  demand  of  such  proctor,  and  his  certificate  that 
there  is  reasonable  cause  for  suit,  process  shall  issue  and  be  served  in 
forma  pauperis. 
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6. 

Process  may  be  issued  by  the  clerk  where  sufficient  cause  appears  with- 
out special  allowance  by  the  judge,  except  in  cases  falling  \vithin  the 
seventh  rule  proscribed  by  the  Supreme  Court. 


All  mesne  process,  unless  otherwise  directed  by  the  proctor  for  the  libel- 
lant,  shall  be  made  returnable  at  the  first  special  session  after  its  issue. 
A  copy  of  the  libel  filed  shall  be  furnished  by  the  libellant  to  the  Marshal 
and  shall  be  served  by  him  with  the  process. 

In  causes  in  rem,  if  no  one  upon  whom  the  copy  of  the  libel  can  be 
sei-ved  is  in  possession  of  the  property  attached,  the  Marshal  shall  deposit 
such  copy  with  the  clerk  for  the  use  of  the  claimant,  and  shall  return 
this  fact  upon  his  return  of  the  writ. 

S. 
The  answer,  and   in  proceedings   in  rem  the  claim  also,  shall   be   filed, 
and  a  copy  of  the  answer  shall  be  served  upon  the  libellant  or  his  proctor 
within   fifteen   days   after   the   service   of   process.      In   default    thereof,   a 
decree  pro  confesso  may  be  entered  in  due  course. 

The  process  shall  contain  a  clause  warning  the  respondent  of  the  re- 
(juirements  of   this   rule. 

9. 

The  libellant  may  except  specially  to  the  answer  within  three  days  after 
the  filing  and  service  thereof. 

10. 

Process  of  foreign  attachment  against  the  goods,  etc.,  of  a  defendant, 
shall  be  made  returnable  and  shall  be  served  as  prescribed  by  Rule  7. 
And  if  stipulation  be  entered  or  answer  of  the  defendant  filed,  the  subse- 
quent proceedings  shall  be  regulated  as  proceedings  in  personam.  But 
if  stipulation  has  not  been  entered,  and  if  no  answer  has  been  made  with- 
in thirty  days  after  service  of  process,  a  decree  pro  confesso  may  be  en- 
tered as  specified  in  Rule  29   of  the   Supreme  Court. 

The  process  shall  contain  a  clause  warning  the  defendant  of  the  re- 
quirements  of   this   rule. 

11. 

After  a  decree  has  been  obtained  against  the  defendant,  interrogatories 
to  the  garnishee  may  be  filed,  and  a  copy  thereof  be  served  upon  the 
garnishee  or  his  proctor  of  record,  together  with  a  notice  addressed  to  the 
garnishee,  or  his  proctor  of  record,  and  signed  by  the  proctor  for  the 
libellant  as  follows :  "Please  take  notice  that  interrogatories,  of  which  the 
foregoing  is  a  copy,  have  been  filed  in  the  above  stated  case,  and  that 
you  are  required  to  answer  the  same  within  fifteen  days  after  the  service 
hereof  upon  you.    In  default  whereof,  a  decree  may  be  entered  against  you." 

In  default  of  answer,  or  of  sufficient  answer,  a  decree  may  be  entered 
against   the  garnishee. 

12. 

In   serving  attachments  in  rem,  the  Marshal  shall  arrest  and  take  into 
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possession  so  mueli  only  of  the  goods  and  effects  if  severable  as  shall  bo 
sufScient  to  satisfy  the  amount  indorsed  on  the  process  for  the  stipulation. 

13. 

The  Marshal's  return  of  process  shall  in  all  cases  set  forth  the  time, 
place  and  manner  of  service,  if  any  has  been  made. 

14. 

No  stipulation  shall  be  entered  until  after  claim  duly  filed. 

15. 

When  the  amount  of  stipulation  exceeds  two  hundred  and  fifty  dollars, 
or  one  surety  only  is  tendered,  notice  shall  be  given  to  the  adverse  party 
or  his  proctor  of  the  time  and  place  for  entering  such  stipulation. 

16. 

No  proctor  or  other  officer  of  the  court  shall  be  a  party  to  a  stipulation, 
nor  any  one,  except  by  special  leave  of  the  court,  who  is  not  permanently 
a  householder  within  the  district;  and  sureties  shall  in  all  cases  justify. 

17. 

When  stipulations  shall  have  been  filed,  an  order  for  a  writ  of  restitution 
shall  be  entered  of  course;  and  such  writ  shall  be  executed  by  the  Marshal 
upon   payment  of  costs. 

18. 
But   notwithstanding   such   restitution,    an   order  of  the   court   may   be 
made  at  any   time  for  further  or  better  security,  on  cause  shown,   after 
two  days'   notice,  by   citation,  to   the   party  stipulating;   and   such    order 
may  be  enforced  by  attachment. 

19. 
The  claimant  or  respondent   may  make  a  deposit  with  the  clerk  of  the 
amoimt   indorsed   on   the   writ,   in   lieu   of   the   ordinary   stipulation    with 
surety. 

20. 
The  times  herein   limited   for  pleadings  and  other  acts  may  for  special 
cause  be  enlarged,  in  the  discretion  of  the  court,  upon  notice  to  the  ad- 
verse party. 

21. 
Amendments   or   supplementary  pleadings    must   be   connected   with   the 
original  pleadings  by  appropriate  references  to  the  pages  and  lines  thereof. 

22. 

At  special  sessions,  the  summary  and  special  calendars  will  be  called 
over  in  succession,  and  the  cases  thereon  disposed  of  in  their  order  as  they 
stand,   unless  otherwise  ordered  by  the  court,  upon  cause  shown. 

23. 

The   order   in   which    causes   are   set    for    hearing   shall   determine   their 

•21.51 


App.   I.,   F.  DISTRICT  COURT  EASTERN  DIST.  PENNSYLVANIA.  [Code  Fed. 

places   OQ  the   calendar,  and   motions   shall   have   precedence   according   to 
the  dates  of  their  entry. 

24. 
In  plenary  proceedings,  other  than  for  the  recovery  of  seamen's  wages, 
the   proofs  shall  be  exhibited  in  writing. 

25. 

No  proctor  or  advocate  shall  be  admitted  to  testify  in  favor  of  his  client, 
except  as  to  matters  which  are  provable  by  the  affidavit  of  a  party. 

26. 

Where  a  witness  is  examined  at  the  bar  in  cases  which  may  be  re- 
viewed in  another  court,  the  clerk  shall  briefly  note  the  evidence  and  shall 
read  the  notes  thereof  for  correction  before  the  witness  leaves  the  stand. 

27. 

A  rule  to  take  testimony  before  a  commissioner  of  the  court  or  notary 
public  in  the  city  and  county  of  Philadelphia  may  be  entered  in  the  clerk's 
office  at  any  time  by  the  libellant  after  service  of  the  process,  and  by 
respondent  after  answer;  and  upon  such  rule  being  certified  to  the  com- 
missioner or  notary  public,  witnesses  may  be  examined  under  the  same, 
on  twenty-four  hours'  notice  to  the  adverse  party,  on  oral  interrogatories 
propounded  by  the  respective  parties  or  their  proctors,  which  interroga- 
tories, together  with  the  answers  thereto  and  all  other  the  proceedings, 
shall  be  reduced  to  writing  by  the  commissioner  or  notary  or  by  his  clerk. 
At  the  request  of  both  parties,  the  testimony  may  be  taken  in  shorthand 
by  a  stenographer  appointed  by  the  commissioner  or  notary,  or  agreed 
on  by  the  parties;  and  in  such  case  it  shall  be  reduced  to  writing,  or 
typewriting,  and  be  read  over  to  and  signed  by  the  witnesses  respectively, 
unless  the  parties  otherwise  agree. 

2S. 
Parties  or  their  proctors  may,  moreover,  present  to  the  commissioner  or 
notary,   during  the  progress  of  the   examination,   such  notes  of  exception 
and  other  matters  as  they  may  require  to  be  reported  by  him  to  the  court. 

29. 

But  no  party  or  proctor  shall  interfere  during  the  examination,  otherwise 
than  is  allowed  by  the  two  preceding  rules;  and  irregularities  in  this  be- 
half shall  be  noted  by  the  commissioner  or  notary  and  reported  by  him 
to  the  court. 

30. 

No  person  shall  be  present  at  the  examination  except  the  commissioner 
or  notary,  his  clerk,  if  one  be  actually  employed,  the  parties  and  their 
proctors,   and   the    witness   immediately    under   examination. 

31. 

The  rule  for  a  special  commission  to  examine  witnesses  at  a  place  named 
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without  the  district,  or  at  a  greater  distance  than  one  hundred  miles  from 
the  city  of  Philadelphia,  may  be  entered  in  the  clerk's  office  of  course 
at  any  time   after  process  served  or  interrogatories  exhibited. 

32. 

No  exception  shall  be  taken  at  the  hearing  to  an  examination  or  any 
part  thereof,  unless  the  same  has  been  first  made  before  the  commissioner, 
or  it  shall  appear  to  the  court  thai  the  subject  matter  of  the  exception 
was  not  known  to  the  party  before  the  examination  was  closed. 

33. 

Notice  in  writing  of  the  rule  for  a  special  commission  and  interroga- 
tories shall  be  given  to  all  parties  upon  record;  and  the  proof  or  ac- 
knowledgment of  such  notice  shall  be  filed  in  the  clerk's  office;  and  such 
parties,  or  any  of  them,  may,  within  four  days  thereafter,  file  cross- 
interrogatories;  or  they  may,  at  their  election,  exhibit  interrogatories  in 
chief  to  the  same  witnesses,  giving  notice  in  such  case  to  the  other  party. 

34. 

Within  four  days  after  notice  of  interrogatories  or  cross -interrogatories 
filed,  a  party  may  except  thereto,  by  writing  filed,  setting  forth,  by  definite 
reference,  the  part  or  parts  excepted  to ;  and  either  party  may,  there- 
upon, submit  the  matter  to  the  judge,  on  twenty-four  hours'  notice  to 
the  other  party. 

35. 

If  no  exceptions  are  outstanding,  the  commission  may  issue  at  the  in- 
stance of  either  party,  at  the  expiration  of  the  times  herein  limited  for 
filing  interrogatories  or  cross -interrogatories  by  the  other  party  or  for 
filing  exceptions  thereto. 

36. 

But  no  commission  shall  have  the  effect  of  delaying  the  hearing  or 
otherwise  staying  proceedings  in  the  cause,  unless  by  special  order  of  the 
judge,  on  motion  made  before  issuing  the  commission. 

ST. 

Such  motion  shall  set  forth  the  time  during  which  it  is  sought  to  stay 
proceedings,  the  names  of  the  witnesses,  and  the  facts  expected  to  be 
proved;  and  shall  be  supported  by  affidavit. 

38. 

And  if.  thereupon,  the  opposite  party  shall,  by  writing  filed,  admit  the 
facts  set  forth  in  the  affidavit,  proceedings  shall  not  be  stayed;  and  in 
such  case  the  affidavit  and  written  admission  may  be  read  on  the  hearing, 
with  the  same  effect  as  a  deposition  to  such  facts  made  by  the  witness 
or  witnesses  named. 
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39. 

The  special  commissioners  shall  in  all  cases  be  appointed  by  the  judge, 
unless  agreed  upon  by  the  respective  proctors. 

40. 

The  proceedings  before  the  special  commissioner  shall  be  fairly  en- 
grossed by  him,  or  by  his  clerk  under  his  immediate  inspection;  and  shall 
be  signed  by  the  special  commissioner  and  by  the  witness,  with  a  note 
thereon  of  all  erasures  and  interlineations.  No  person  shall  be  present 
at  or  take  any  part  in  the  examination  of  the  witness  except  the  com- 
missioner, his  clerk,  and  the  witness  under  examination.  They  shall 
then  be  sealed  up  by  the  commissioner,  and  forthwith  delivered  by  him,  or 
transmitted  by  the  hands  of  a  disinterested  person,  or  through  the  post- 
office,  to  the  clerk  of  the  court,  who  shall  file  them. 

41. 

Examinations,  when  returned  and  filed,  will  be  opened  by  the  judge, 
at  the  instance  of  either  party;  and  they  shall  thereupon  be  deemed  evi- 
dence in  the  cause,  subject,  however,  to  lawful  exception. 

42. 

No  exception  shall  be  taken  to  the  form  and  manner  in  which  the  ex- 
amination was  taken  or  returned,  unless  the  same  have  been  specified  in 
writing  within  two  days  after  notice  to  the  party  of  the  opening  of  the 
examination  by  the  judge. 

43, 
Subpoenas  to  witnesses  to  testify  either  in  court  or  before  a  commissioner 
may  be  served  by  a  party  or  his  agent;  but  no  costs  shall  be  allowed  for 
serving  subpoenas,  unless  where  they  have  been  served  by  the  Marshal  and 
returned  by  him. 

44. 

Letters  rogatory  may  issue  by  special  order  of  the  court  for  the  exam- 
ination of  witnesses  before  a  court  in  a  foreign  state  or  country. 

45. 

At  the  hearing  of  cases  of  collision,  and  such  others  involving  nautical 
usage  or  skill  as  may  be  judged  proper,  the  court  may  call  to  its  aid  two 
or  more  experienced  shipmasters  as  assessors,  to  whom  shall  be  submitted 
in  writing  such  questions  as  the  court  may  desire  for  its  own  information, 
and  whose  answers  shall  be  in  writing  and  be  filed  in  the  cause  as  part 
of  the  record. 

46. 
The  clerk  shall  engross  and  preserve  a  register,  in  as  succinct  form  as 
may  be,  of  the  pleadings,   evidence,  decrees  and  other  proceedings  in  all 
plenary  causes. 

47. 
Pleadings   or  other  papers  to  be  filed   in  any  cause  shall  be   fairly  en- 
grossed :    and   if   materially   defaced   by    erasures   or   interlineations,    they 
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shall   not   be   received  by   the  clerk   without   special   permission    from   the 
judge. 

18. 
All   motions  and  other  applications   to  the  court  shall  be   presented  in 
writing,  which  shall  thereupon    be  filed   with  the   clerk. 


No  record  or  writing  whatever  shall  be  withdrawn  from  the  archives  of 
the  court.  Abstracts  may  be  made  in  the  office  by  the  proctors  in  the 
cause,  or  their  authorized  clerks;  and  copies  when  required  will  be  fur- 
nished by  the  clerk  of  the  court,  at  the  expense  of  the  parties  ordering 
the  same. 

50. 
No  execution  shall  issue   in  a  plenary  cause  until  ten   days  after  the 
decree  is  registered;  in  summary  cases  it  may  issue  forthwith. 


Upon  a  decree  in  personam  or  against  a  garnishee  in  foreign  attachment, 
the  execution  shall  be  a  writ  or  writs  similar  to  those  in  use  in  the  State 
.courts,  and  upon  a  decree  in  rem  the  execution  shall  be  by  writ  of  sale 
of  the  property  attached,  if  the  same  remain  in  the  custody  of  the  court, 
or  if  the  property  has  been  delivered  upon  stipulation,  then  by  the  same 
process  as  on  decrees  in  personam:  and  such  process  may  issue  at  the 
same  time  against   the   sureties   in   the   stipulation. 


Sales  of  perishable  property  under  interlocutory  order  shall  be  made 
at  such  times  as  may  be  specially  directed  by  the  court;  other  writs  of 
sale  shall  be  executed  within  fifteen  days  after  the  issuing  of  the  writ 
and  after  notice  during  ten  days,  by  hand-bills  publicly  posted,  and  by 
advertisements  in  two  newspapers,  printed  in  the  city  of  Philadelphia, 
daily,  during  six  days,  and  once  in  the  Legal  Intelligencer,  and  shall 
he  returnable  at  the  next  special  session  of  the  court  after  such  sale. 

53. 

Petitions  for  rehearing  may  be  exhibited  at  any  time  before  execution 
executed;  but  proceedings  shall  not  be  stayed  by  reason  thereof,  without 
the  special  order  of  the  judge. 

54. 

No  appeal  shall  supersede  execution  unless  entered  and  perfected  within 
ten  days  after  decree,  by  a  stipulation  in  such  a  sum  as,  with  the  stipula- 
tion theretofore  filed,  if  any,  shall  be  sufficient  to  secure  performance  of 
the  decree  appealed  from,  with  costs. 

55. 

No  such  appeal  shall  be  allowed  without  either  affidavit  signed  by  the 
iippellant,  or  a   certificate   signed  by  the   proctor  of  an   absent  appellant, 
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thai  the   appeal   is   not  taken   for  delay,   but  because   the    subscriber  be- 
lieves that  injustice   would  be   done  by  the   decree   if  carried  into   effect. 

56. 

When  any  moneys  shall  come  into  the  hands  of  the  Marshal,  under  or 
by  virtue  of  any  process  of  the  court,  he  shall  forthwith  pay  over  the 
gross  amount  thereof  to  the  clerk,  and  shall  at  the  same  time  file  an  ac- 
count of  his  charges  thereon,  accompanied  by  vouchers  for  his  disburse- 
ments; and  thereupon  his  charges  shall  be  taxed  by  the  clerk,  after  notice 
to  the  parties  or  their  proctor,  and  the  amount  thereof  paid  according  to 

the  taxation. 

57. 

All  moneys  which  may  pass  into  the  registry  of  the  court,  under  pro- 
ceedings in  rem,  shall  be  distributed  upon  report  of  the  clerk,  or  of  a  com- 
missioner specially  appointed. 

58. 

The  clerk  or  commissioner  shall,  in  such  case,  give  notice  of  his  ap- 
pointment, and  of  the  time  and  place  for  his  action  under  the  same,  by 
publication  made  at  least  six  times  during  ten  days,  in  two  daily  news- 
papers printed  in  the  city  of  Philadelphia,  to  be  indicated  by  the  court, 
and  by   one  publication  in  the  Legal  Intelligencer. 

59. 

The  clerk  or  commissioner  shall  give  ten  days'  notice  to  the  parties 
or  their  proctors  of  the  time  of  the  intended  filing  of  his  report.  Excep- 
tions to  the  report.  If  any,  shall  be  filed  with  the  clerk  or  commissioner 
at  least  three  days  before  such  time,  and  he  shall  report  upon  the  same. 

60. 

Appeals  from  the  taxation  of  costs,  assessment  of  damages,  report  of 
distribution,  or  other  action  upon  subjects  of  reference  to  the  clerk  or  other 
delegate  of  the  court,  shall  be  made  in  writing,  specifying  the  causes  of 
exception,  which,  so  far  as  they  regard  matters  of  fact,  shall  be  verified 
by  affidavit;  and  appeals  and  exceptions  shall  be  filed  before  the  special 
session  next  ensuing  that  on  which  the  report  is  presented;  otherwise  it 
will  then  be  confirmed  of  course. 

61. 

The  clerk  is  authorized  to  enter  decrees  and  orders,  which  are  of  course 
under  the  rules,  as  on  motion,  to  receive  acknowledgments  of  the  satis- 
faction of  decrees,  to  tax  and  certify  bills  of  costs,  and  to  take  affidavits 
and  stipulations  out  of  court,  as  in  open  court,  where  not  otherwise  di- 
rected by  law. 

62. 

In  the  absence  of  the  clerk  from  the  city,  or  his  inability  to  transact 
business,  his  deputy  is  authorized  to  issue  process  and  perform  such  other 
duties  of  the  clerk  as  may  be  specially  sanctioned  by  the  court. 
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ca. 

Where  the  matters  in  demand  are  less  than  fifty  dollars  in  amount,  the 
proceedings  for  the  recovery  thereof  may  be  summary. 

64. 

In  summary  causes,  the  nature  and  amount  of  the  demand  may  be 
set  forth  by  short  petition,  with  account  stated,  verified  by  oath,  and  filed 
by  the  promovent;    and  thereupon  process   may  issue  as  on  formal   libel. 

65. 

Such  process  shall  be  returnable  at  the  first  special  session  of  the 
court  next  after  its  issue;  and  the  cause  shall  be  for  hearing  immediately 
on  the  return  of  the  process,  unless  cause  be  shown  to  the  contrary. 

66. 

Any  party  impugnant  may,  under  oath,  contest  the  demand,  either  by 
writing  filed,  or  orally  at  the  bar;  and  either  party  may,  at  the  discretion 
•of  the  judge,  propound  interrogatories  in  like  manner,  to  be  answered  by 
his  adversary. 

67. 

No  stipulation  for  costs  shall  be  required  of  the  promovent  in  summary 
proceedings;  and  proctor's  costs  shall  not  be  charged  in  them  unless 
specially   allowed  by  the  court. 

68. 

Except  where  otherwise  authorized  by  the  preceding  rules,  the  practice 
rshall  be  the  same  in  summary  as  in  plenary  proceedings. 

69. 

Where  a  number  of  days  is  limited  by  these  rules,  the  computation  shall 
be  by  including  one  and  excluding  one. 

70. 

Whenever  under  these  rules  an  oath  is  required  to  be  taken,  the  party, 
if  conscientiously  scrupulous  of  taking  an  oath,  may  make  solemn  affirma- 
tion in  lieu  thereof. 

71. 
In  all  cases  in  Admiralty  in  which  depositions  have  been  taken,  each 
party  shall  furnish  to  the  court  and  to  the  opposing  proctor,  at  or  before 
the  commencement  of  the  hearing,  a  printed  or  written  statement  of 
facts  and  points  of  law.  But  these  need  not  be  filed,  and  shall  form  no 
part  of  the  record  in  the  cause.  The  actual  expense  of  printing  the  same, 
to  an  amount  not  exceeding  $10  for  each  brief,  shall  be  taxed  as  part  ot 
the   costs   of  the  cause. 

72. 

In  all  cases  where  the  damages  claimed  are  $1,000  and  upwards,  except 

proceedings  in  forma  pauperis,  the  pleadings  and  proofs  shall   be  printed, 

and  the  expenses  thereof  shall  be  taxed  as  part  of  the  costs  of  the  case. 

Three   copies  of  the   printed   testimony  shall  be   furnished  by  each  party 
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to  the  other  within  thirty  days  after  the  taking  of  all  the  testimony  has 
been  concluded.  The  party  making  default  therein  shall  collect  no  ex- 
penses for  printing  such  testimony.  In  all  other  cases  the  pleadings  and 
proofs  shall  be  legibly  typewritten. 

73. 

The  libellant  shall  conclude  his  testimony  within  sixty  days  after  an- 
swer filed,  and  the  respondent  shall  be  under  a  like  obligation  within  sixty 
days  after  the  libellant  has  thus  closed  and  so  notified  the  respondent. 
No  testimony  taken  after  the  expiration  of  the  times  mentioned  shall  be 
submitted  in  evidence,  nor  is  the  same  to  be  printed  or  submitted  to 
the  court  as  part  of  the  testimony.  Either  party  taking  depositions  in 
rebuttal  shall  conclude  the  same  within  twenty  days  after  the  party 
who  has  taken  the  testimony  sought  to  be  rebutted  shall  have  closed. 
But  no  days  from  July  1st  to  September  15th  in  any  year  shall  be  reckoned 
tinder  this  rule. 

Either  party  may  apply  to  the  court  for  an  extension  of  time  for  taking 
testimony,  by  petition  setting  forth  fully  the  circumstances;  and  upon 
due  cause  shown  an  extension  may  be  granted. 


No  cause  shall  be  called  for  argument,  trial  or  hearing  except  as  herein 
otherwise  provided  or  specially  directed  by  the  court,  \mless  it  shall  have 
been  placed  upon  the  calendar  and  written  notice  thereof  given  to  thf 
proctors  of  the  parties  for  at  least  ten  days;  but  no  case  shall  be  placed 
upon  the  calendar  for  final  argument  until  after  the  testimony  on  both, 
sides  is  concluded.  No  case,  when  reached  in  its  order,  shall  be  left 
open  or  continued  except  for  cause  shown. 
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KULES 

FOR 

KEGULATING  THE  PRACTICE 

OF    THE 

CIRCUIT    AND    DISTRICT    COURTS. 

WESTERN   DISTBICT   OF  PENNSYLVANIA. 


ADMISSIONS  FOR  THE  PURPOSES  OF  EVIDENCE. 

(Adopted  May   14,  1853.) 

1. 

In  all  actions  brought  in  this  Court  upon  any  deed,  bond,  bill,  note  or 
any  other  instrument  of  writing,  a  copy  of  which  shall  have  been  filed  with- 
in two  weeks  from  the  return  day  to  which  the  action  is  brought,  it 
shall  not  be  necessary  for  the  plaintiff,  on  the  trial,  to  prove  the  execution 
thereof,  but  the  same  shall  be  taken  to  be  admitted,  unless  the  defendant, 
by  affidavit,  filed  at  or  before  the  time  of  filing  his  plea,  shall  have  denied 
that  such  deed,  bond,  bill,  note  or  other  instrument  of  writing  was  executed 
by  him. 

2. 

In  all  actions  of  debt  or  assumpsit  for  goods  sold  and  delivered,  or 
other  demand  which  may  be  proved  by  books  of  original  entry,  if  the 
plaintiff  shall  file  with  his  declaration  a  sworn  copy  of  his  account  as 
taken  from  his  original  books  of  entry,  the  same  shall  be  admitted  as 
evidence,  unless  the  defendant,  by  his  affidavit,  shall  state  that  he  had  no 
such  dealings  with  the  plaintiff  as  those  stated  in  the  account  filed,  or 
that  he  verily  believes  the  production  of  the  plaintiff's  books  of  original 
entry,  on  the  trial  of  the  case,  is  necessary  to  a  just  decision  of  it. 

3. 

In  all  actions  by  or  against  partners,  it  shall  not  be  necessary  for  the 
plaintiff,  on  the  trial,  to  prove  the  partnership;  but  the  same  shall  be 
taken  to  be  admitted  as  alleged  on  the  record,  unless  one  or  more  of  the 
defendants  shall,  at  or  before  the  time  of  filing  their  plea,  make  and  file 
an  affidavit  denying  the  existence  of  the  partnership  as  alleged,  and  stat- 
ing, to  the   best  of  his   or   their   knowledge   and  belief,   whether  there  is 
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any  partnership  in  relation  to  the  sul)ject   matter  of  the  action,  and  who 
are  partners  to  it. 

4. 

When  the  defendant  shall  file  with  his  plea  a  sworn  account,  the  same 
rule  with  regard  to  affidavit  of  defense  thereto,  and  admission  of  original 
books  of  entry,  shall  apply  to  the  plaintiff  as  if  he  were  defendant.  Pro- 
vided, that  the  plaintiff  shall  have  twenty  days  within  which  to  file  his 
affidavit,  after  notice   of   the   filing   of  such   account. 

5. 

In  all  actions  where  either  party  may  wish  to  give  in  evidence  any  writ- 
ten document  besides  that  directly  put  in  issue  by  the  pleadings,  he  may 
make  application  to  the  Court,  or  a  Judge  of  Chambers  (giving  notice  to 
the  opposite  counsel),  for  a  rule  on  the  opposite  party  to  admit  such 
written  document  on  the  trial  of  the  cause,  and  when  the  Court  shall  have 
granted  such  a  rule,  and  the  opposite  party,  upon  an  exhibition  to  him, 
or  his  attorney,  of  the  alleged  document,  shall  decline  to  admit  the  same, 
the  Court  may,  at  their  discretion,  order  such  party  to  pay  the  costs  of 
making  proof  thereof,  if  it  shall  appear  that  compliance  unto  the  rule 
has  been  unreasonably  withheld.  Provided,  That  such  admission  shall 
not  be  construed  to  extend  to  the  competency  or  relevancy  of  such  docu- 
ments to  support  the  issue,  but  only  that  the  same  are  genuine,  or  what 
on  their   face   they  purport  to   be. 


AFFroAVITS. 

6. 

Affidavits  may  be  made  before  the  mayor  of  any  city,  Judge  of  any 
Court  of  Ptecord,  alderman,  justice  of  the  peace,  notary  public  or  clerk 
of  a  Circuit  Court  in  any  State  or  territory. 


ARGUMENTS. 
7. 

It  is  ordered  that  in  all  law  arguments  arising  on  demurrers,  reserved 
points,  special  verdicts,  motions  in  arrest  of  judgment,  cases  stated  for 
the  opinion  of  the  Court,  or  otherwise,  the  counsel  for  the  plaintiff  and 
the  counsel  for  the  defendant  shall,  each  of  them,  deliver  one  paper  book 
or  statement  of  the  points  in  controversy,  as  contended  for  on  their  re- 
spective sides,  to  the  Court  at  least  four  days  before  the  argument;  and 
the  party  neglecting  to  do  so  shall  not  be  heard  when  the  cause  comes  to 
be  argued.  In  equity  cases  each  party  shall  make  an  abstract  of  the 
bill,  answer,  exhibits  and   depositions. 

8. 

It  is  ordered  that  to  the  foot  of  the  trial  list  there  shall  be  annexed,  by 
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the  clerk  of  the  Court,  a  list  of  the  cases  intended  for  argument,  ar- 
ranged and  to  be  taken  up  according  to  their  number  and  term;  and  no 
argument  will  be  heard  in  any  case  not  appearing  on  this  argument  list, 
except  on  questions  arising  during  the  term. 

9. 

It  is  ordered  that  in  arguing  reserved  points,  the  counsel  at  who.se  in- 
stance the  point  was  reserved  shall  conclude.  Upon  motions  in  arrest  of 
judgment,  or  for  a  new  trial,  the  party  making  the  motion  shall  begin 
and  conclude. 

lO. 

In  the  case  of  a  special  verdict,  or  a  case  stated  in  the  nature  of  a 
special  verdict,  the  plaintiff  shall  begin  and  conclude. 

11. 

Upon  a  rule  to  show  cause  of  action,  the  party  who  is  to  show  cause 
shall  begin  and  conclude;  and  in  all  other  cases  the  party  who  obtains 
the  rule  to  show  cause  shall  begin  and  conclude. 

13. 

It  is  ordered  that  after  a  rule  to  show  cause  has  been  obtained,  all 
evidence  on  motions,  or  upon  arguments  to  the  Court,  shall  be  by  the 
way  of  depositions,  and  not  viva  voce;  and  reasonable  notice  of  the  tak- 
ing of  depositions  shall  be  given,  so  as  to  afford  an  opportunity  to  cross- 
examine. 

ATTORNEY  AND  COUNSELLOR. 

13. 

It  is  ordered  that  no  person  shall  be  admitted  to  practice  as  attorney 
or  counsellor  of  this  Court,  unless  he  shall  have  previously  been  admitted 
and  practiced  two  years  in  a  Court  of  Common  Pleas,  and  also  have  been 
admitted  in  the  Supreme  Court  of  the  State  in  which  he  resides;  that 
he  afford  satisfactory  evidence  of  a  moral  and  professional  character,  and 
that  he  take  the  following  oath  (or  affirmation)  to  wit:  — 

"I,  A.  B.,  do  swear  (or  affirm)  that  I  will  demean  myself  as  an  attorney 
of  this  Court  uprightly  and  according  to  law;  and  that  I  will  support 
the  Constitution  of  the  United   States." 

14. 

It  is  ordered  that  all  agreements  of  attorneys,  touching  the  business  of 
the  Court,  shall  be  in  writing;  otherwise  they  will  be  considered  as  of  no 
validity. 

15. 
It  is  ordered  that  no  attorney  of  this  Court  shall  be  admitted  as  special 
bail,  or  security   for  costs,   unless   upon   motion  and  special   leave  of  the 
Court. 

16. 
It   is   ordered   that   alternate   speaking  shall   not   be  allowed;    that    the 
counsel    maintaining  the   affirmative   side   of  the   question   shall   have   the 
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right  of  conclusion,  previously  reading  and  giving  notice  to  liis  adversary 
of  the  authorities  and  points  upon  which  he  means  to  rely;  and  that  in 
any  one  cause  no  more  than  two  counsellors  shall  address  the  jury  either 
on  the  part  of  the  plaintiff  or  on  the  part  of  the  defendant. 

17. 

It  is  ordered  that  no  person  who  has  not  been  attending  to  his  employ- 
ment in  Court  as  attorney  for  the  space  of  one  year,  unless  prevented  by 
sickness  or  absence,  shall  be  considered  an  attorney  of  this  Court  or  al- 
lowed his  privilege  as  such. 

IS. 

It  is  ordered  that  every  attorney,  when  employed  either  for  plaintiff  or 
defendant,  shall  have  his  name  marked  of  record  in  the  suit  accordingly; 
otherwise  he  will  not  be  heard  in  Court  in  relation  to  such  suit. 

And  so  long  as  the  name  of  any  attorney  remains  on  the  record,  during 
his  continuance  in  practice,  he  shall  be  considered  as  the  attorney  of  the 
party  for  whom  he  is  marked,  and  liable  to  be  served  with  such  notices 
as  are  by  these  rules  made  proper  to  be  served  on  the  attorney. 

And  the  name  of  an  attorney  shall  not  be  stricken  from  the  record  of 
any  suit,  unless  upon  motion  and  by  leave  of  the  Court. 


BAIL. 
19. 

The  manner  of  giving  notice  to  the  plaintiff  to  show  cause  of  action  in 
vacation,  shall  be  by  a  citation  to  be  issued  by  the  Judge,  appointing  a 
convenient  time  and  place  for  the  hearing. 

20. 

It  is  ordered  that  in  all  cases  where  a  positive  affidavit  of  a  real  sub- 
sitsing  debt  shall  be  made  by  the  plaintiff  in  the  cause,  or  by  a  third 
person  whose  knowledge  and  situation  will  enable  him  to  make  such 
positive  affidavit,  it  shall  be  so  far  conclusive  that  no  counter  affidavit 
shall  be  admitted;  but  the  -Judge  may,  at  his  discretion,  ask  such  further 
questions  of  the  person  making  the  affidavit  as  shall  be  necessary  to 
satisfy  his  conscience,  as  well  as  to  the  cause  of  action  as  to  the  quantum 
of  bail. 

21. 

Where  the  affidavit  to  hold  to  bail  is  not  positive,  but  yet  sufficient  to 
convince  the  Judge  that  there  is  good  cause  of  action,  especially  where 
it  is  grounded  on  a  bond,  note,  letters  or  others  papers  signed  by  the 
defendant,  the  Judge  may,  at  his  discretion,  hold  the  defendant  to  bail;  and 
in  cases  where  satisfaction  cannot  be  otherwise  obtained,  counter  affidavits 
may  be  admitted,  so,  nevertheless,  that  the  merits  of  the  cause  be  not 
further  inquired  into  than  shall  appear  absolutely  necessary  to  decide  the 
question   of  bail. 
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Where  the  plaintiff  himself  is  not  present,  and  the  evidence  of  debt 
is  brought  from  a  foreign  country,  founded  on  any  bond,  note,  bill  of 
exchange  or  other  writing,  signed  by  the  defendant  himself,  if  it  appear 
that  due  proof  hath  been  made  of  the  execution,  acknowledgment  or  signa- 
ture before  a  lawful  magistrate,  or  other  public  officer,  according  to  tlie 
forms  of  the  country  whence  they  came,  and  the  same  be  certified,  under 
some  known  and  public  seal  of  that  country,  the  Judge  being  satisfied 
that  good  cause  of  action  appears,  may,  at  his  discretion,  hold  the  defendant 
to  bail.  But  if  it  appear  in  evidence  that  the  defendant  hath  acknowledged 
such  demands  or  accounts  to  be  just,  it  will  supersede  the  necessity  of 
producing    the   above   proof. 

23. 

Where  the  plaintiff  resides  in  a  foreign  country,  or  some  other  of  the 
United  States  of  America,  and  is  not  present  at  the  time  of  showing  cause 
of  action,  a  positive  affidavit  of  a  real  subsisting  debt,  made  before  any 
judge,  mayor,  magistrate  or  notary  public  of  the  city,  town  or  place  where 
the  plaintiff  resides,  and  certified  under  the  common  or  public  seal  of 
such  city,  town  or  place,  shall  be  admitted  to  show  the  cause  of  action, 
and  shall  have  the  same  force  as  if  made  in  this  State  before  a  Judge  of 
the  Court. 

24. 

It  is  ordered  that  a  bail-bond  shall  not  be  put  in  suit  until  after  six 
weeks  from  the  return  day  of  the  writ  on  which  such  bail-bond  may  have 
been  executed. 

25. 

It  is  ordered  that  after  taking  an  assignment  of  the  bail-bond,  a  plaintiff 
shall  not  have  a  rule  to  bring  in  the  body  of  the  defendant;  but  he  may 
except  to  the  same  persons  being  received  as  special  bail  who  were  bail  to 
the  marshal. 

2G. 

It  is  ordered  that  if  special  bail,  de  bene  esse,  shall  be  entered  before  the 
expiration  of  the  six  weeks,  which  the  plaintiff  shall  not  approve  of,  he 
may,  within  twenty  days  after  the  expiration  of  the  six  weeks,  give  notice 
to  the  defendant,  or  his  attorney,  that  he  excepts  to  such  bail;  where- 
upon the  defendant  shall,  within  twenty  days  after  such  notice,  justify  the 
bail,  giving  the  plaintiff,  or  his  attorney,  twenty-four  hours'  notice  of 
the  time  and  place  of  such  justification.  If  no  special  bail  shall  be  entered 
within  the  said  six  weeks,  but  shall  be  entered  before  the  commencement 
of  the  next  succeeding  term,  the  plaintiff  shall,  within  the  first  four  days 
of  that  term,  make  his  exception  to  the  sufficiency  of  the  bail,  or  it  shall 
stand.  But  if  special  bail  shall  not  be  entered  before  the  said  succeeding 
term,  no  special  bail  shall  be  afterwards  taken,  without  first  giving  notice 
to  the  plaintiff,  or  his  attorney,  of  the  time  and  place  of  taking  the  bail, 
or  obtaining  the  consent  of  the  plaintiff,  or  his  attorney,  in  writing,  to 
the  sufficiency   of  the  bail. 

27. 
It  is  ordered  that  exceptions  to  bail  shall  be  entered  with  the   clerk  of 
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the  Court,  and  notice  in  writing  shall  also  be  given  to  the  defendant,  or 

his   attorney. 

28. 

It  is  ordered  tliat  no  attorney,  clerk  of  the  Court,  marshal,  marshal's 
oflBcer,  bailiff,  or  other  person  concerned  in  the  execution  of  process,  shall 
be  taken  as   special  bail,  unless  by  first  obtaining  the  leave  of  the  Court. 

29. 

It  is  ordered  that  where  the  plaintiff  does  not  require  bail  upon  a  capias, 
he  will  so  note  upon  his  pra>cipe,  which  the  clerk  will  endorse  upon  the 
writ,  and  which  writ  shall  be  served  by  a  copy  as  in  the  case  of  a  summons, 
and  the  plaintiff  may  have  the  same  proceedings  as  in  the  case  of  a  sum- 
mons returned  served. 

30. 

It  is  ordered  that  a  motion  for  a  rule  upon  the  plaintiff  to  show  cause 
of  action  must  be  made  before  the  expiration  of  the  first  week  of  the  term 
to  which  the  process  is  returnable. 

31. 

It  is  ordered  that  the  prothonotaries  of  the  Courts  of  Common  Pleas  in 
the  several  counties  within  the  Western  District  of  Pennsylvania,  except 
the  prothonotaries  of  Allegheny  and  Lycoming  counties,  shall  be  and  are 
hereby  appointed  commissioners  to  take  acknowledgments  of  bail  and  affi- 
davits in  civil  causes  in  this  Court,  for  the  counties  in  which  they  re- 
spectively reside,  and  shall  be  entitled  to  receive  fees  for  the  particular 
services  they  shall  perform  as  such. 

32. 

It  is    ordered   that   commissioners   of  bail,   when  applied  to  within  the 
counties   wherein   they   respectively    reside,   shall   take   a    recognizance   or 
bail-piece,  fairly  drawn  and  engrossed  on  parchment  or  paper,  in  the  follow- 
ing or  like  form,  as  the  case  shall  be,  to  wit: — 
" County,  set. 

"A.  B.  is  delivered  on  bail  upon  a  cepi  corpus  to  C.  D.,  of  the  township 

of ,  in  the  county  of  ,  yoeman,  and  E.  F.,  of township, 

in  the  same  county,  blacksmith,  in  the  sum  of  dollars,  at  the  suit 

of  G.  H. 

"I.  K.  attorney  for  the    defendant. 

"Taken  and   acknowledged  the  day   of  A.  D.  ,  de 

bene  esse,  before  me,  L.  M.,  commissioner  of  bail  for  said  county." 

And  at  the  taking  the  recognizance  shall  express  the  conditions  to  the 
bail,  as  follows:  — 

"You  do  jointly  and  severally  undertake,  that  if  the  defendant,  A.  B., 
shall  be  condemned  in  this  action  at  the  suit  of  plaintiff,  G.  H.,  he  shall 
satisfy  the  costs  and  condemnation,  or  render  himself  into  the  custody 
of  the  marshal  for  the  Western  District  of  Pennsylvania;  or  you  will 
pay  the  costs  and  condemnation  for  him." 
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33. 

It  is  ordered  that  all  recognizances  taken  by  any  commissioner  of  bail 
shall  be  transmitted  to  the  office  from  which  the  process  issued,  and  be 
delivered  to  and  forthwith  filed  with  the  clerk,  within  thirty  days  after  the 
taking  thereof;  or  otherwise  it  shall  be  as  no  bail,  and  the  plaintiflT  shal! 
be  at  liberty  to  proceed  on  the  bail-bond. 

34. 

It  is  ordered  that  every  commissioner  of  bail  shall  keep  a  book  for  en- 
tering the  names  of  the  plaintifTs,  and  of  the  defendants  and  their  bail, 
as  it  is  in  the  respective  bail -pieces,  and  the  time  of  the  taking  thereof, 
and  the  name  of  him  by  whom  such  bail  shall  be  transmitted. 

To  this  book  the  plaintiffs  and  their  attorneys  shall  be  at  liberty  to  re- 
pair for  the  names  of  the  bail;  and  against  the  bail  the  plaintiff  shall  havr 
the  right  of  excepting  within  twenty  days  after  the  recognizance  or  bail- 
piece  is  transmitted,  and  notice  given  to  him,  or  his  attorney,  of  the  taking 
thereof. 

And  the  cognizors  of  such  bail  may  justify  themselves  as  well  by  affj 
davit  taken  before  the  commissioner  who  took  the  said  bail  as  in  open 
Court,  or  before  a  Judge  in  vacation. 

35. 

It  is  ordered  that  proceedings  on  a  bail-bond  suit  may  be  ordered  to  be 
stayed  upon  the  payment  of  the  full  costs  to  the  plaintiff  for  the  prose- 
cution on  the  bail-bond,  entering  special  bail  in  the  original  action,  and 
pleading  (in  case  he  be  admissible  to  plead  to  the  original  action)  an  is- 
suable plea  as  of  the  time  when  the  bail  should  have  been  duly  entered, 
provided  that  no  unreasonable  or  injurious  delay  has  taken  place. 


COSTS. 
36. 

It  is  ordered  that  in  taxing  bills  of  costs,  notice  shall  be  given  to  the 
opposite  party,  or  his  attorney,  in  writing,  of  the  time  and  place  of  taxa- 
tion, that  he  may  attend  and  make  his  objections;  and  if  the  bill  exceeds 
twenty  dollars,  exclusive  of  marshal's  and  clerk's  fees,  exceptions  may  be 
filed  to  the  taxation  and  set  down  for  argument  by  either  party  at  the 
next   succeeding   rule    day,   or,   by   consent,   at  the   next   succeeding  term. 

37. 

It  is  ordered  that  where  the  cause  is  upon  the  trial  list,  and  shall  be 
continued,  the  costs  of  the  term  may  be  ordered  to  await  the  event  o-f 
the  suit,  or  to  be  paid  by  either  party  putting  off  the  cause. 

38. 

It  is  ordered  that  in  any  action  wherein  the  plaintiff  or  complainant 
resides   out   of   the   Western    District   of   Pennsylvania,    the    defendant,    on 
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motion,  and  affidavit  of  a  just  defense  against  the  whole  demand,  may  have 
a  rule  that  the  plaintiff  give  security  for  costs,  and  that  proceedings  on  the 
part  of  the  plaintiff  or  complainant  be  stayed  until  such  security  be  given. 

30. 

It  is  ordered  that  after  a  rule  is  obtained  for  the  payment  of  costs, 
and  the  bill  of  the  same  is  taxed  by  the  clerk,  a  copy  of  the  said  rule 
and  bill  may  be  served  on  the  party  charged  or  surety;  and  if  the  costs 
so  taxed  should  remain  unpaid  for  the  space  of  one  month  thereafter,  the 
party  entitled  to  the  costs,  or  the  clerk  of  the  Court,  upon  producing  satis- 
factory evidence,  by  affidavit,  or  acknowledgment  of  the  party  or  surety 
in  default  of  the  service  of  a  copy  of  the  said  rule  and  bill,  and  of  their 
refusal  or  neglect  to  pay  the  same,  on  application  to  the  Court  an  at- 
tachment shall  issue  against  such  party  or  surety,  respectively,  to  compel 
the  payment  of  said  costs. 

40. 

If  the  defendant,  in  his  affidavit,  admit  a  certain  sum  to  be  due,  and 
offer  to  confess  judgment  for  the  same,  which  is  not  accepted  by  the  plain- 
tiff, defendant  shall  be  entitled  to  recover  costs  from  the  plaintiff,  unless 
he  recover  a  greater  sum  than  the  amount  offered. 


EJECTjSIEXT. 
(See  new  ejectment  rule  infra.) 

41. 

It  is  ordered  that  the  practice  of  the  State  Courts,  with  regard  to  the 
proceedings  by  writ  of  summons  in  ejectment,  be  adopted  by  this  Court, 
as  a  rule  thereof,  but  parties  may,  if  they  think  proper,  pursue  the  old 
English  practice,  heretofore  in  ase,  at  their  option. 

42. 

It  is  ordered  that  in  ejectments,  wherein  the  whole  of  the  plaintiff's  sur- 
vey is  not  disputed,  in  cases  of  interfering  surveys,  or  wherein  there  is 
a  question  whether  the  defendant  be  within  the  plaintiff's  survey,  the 
plaintiff  or  defendant  may  apply  to  the  Court,  and  have  a  rule  to  show 
cause  why  the  claims  of  bo1h  parties  should  not  be  surveyed,  and  the 
quantity  and  interference  of  each  ascertained  and  such  circumstances  noted 
as  may  affect  or  be  deemed  material  to  the  title  of  either,  by  an  artist, 
and  on  a  reasonable  notice,  to  be  mentioned  in  the  rule;  which  rule  being 
made  absolute,  a  survey  shall  accordingly  be  made  by  the  artist  named 
in  the  rule,  and  a  diagram  of  both  claims  furnished,  describing  their 
boundaries,  interference,  and  other  material  circumstances,  to  be  given  in 
evidence  on  the  trial. 

4.3. 

It  is  ordered  that  in  ejectments  the  plaintiff  may.  at  any  time  after  the 
declaration  shall  have  beeu  returned  duly  served,  enter  a  rule  that  un- 
less the  tenant  in  possession  5hall  appear  within  six  weeks  and  enter  into 
the  common  rule,  judgment   will  go  against   the  casual  ejector;   and  such 
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judgment  may  be  entered,  in  vacation,  by  the  clerk  of  the  Court  at  any 
time  after  tlie  expiration  of  the  six  weeks,  in  case  an  appearance  bo  not 
recorded  by  the  tenant. 

44. 
It  is  ordered  that  in  actions  of  ejectment,  when  there  is  an  appearance 
for   the   defendant,  the  cause  may  be  ordered  for   trial,   whether  the   de- 
fendant has  entered  a  plea  or  not.     The  plaintiff,  or  the  clerk,  may  enter 
the  plea  of  not  guilty. — (Adopted  February  9,  1857.) 


NEW  EJECTMENT  RULE. 

Section.  1.  In  all  actions  in  ejectment  hereafter  brought  it  shall  be  the 
duty  of  the  plaintiff,  either  by  himself,  his  agent  or  attorney,  to  file  in  the 
office  of  the  clerk  of  this  Court,  on  or  before  the  first  day  of  the  term  to 
which  the  writ  is  returnable,  a  statement  containing  a  description  of  the 
land,  together  with  the  number  of  acres  and  the  proportion  thereof  whicli 
he  claims,  and  an  abstract  of  the  title  on  which  he  relies  for  his  recovery, 
whether  the  same  be  in  writing  or  otherwise,  and  where  the  same  is  a 
matter  of  record,  a  reference  thereto.  And  the  defendant  shall  plead  "not 
guilty,"  and  enter  his  defense,  if  any  he  hath,  for  the  whole  or  any  part 
thereof  within  thirty  days  after  the  return  day  of  the  writ;  and  at  the 
time  of  entering  his  plea  he  shall  by  himself,  his  agent  or  attorney,  file 
a  statement  containing  an  abstract  of  the  title  or  parts  [facts]  on  which 
he  relies  for  his  defense,  whether  the  same  be  in  writing  or  otherwise, 
and  where  the  same  is  a  matter  of  record,  a  reference  theerto,  together 
with  a  specification  of  so  much  of  the  plaintiff's  title  as  he  denies,  and  so 
much  thereof  as  is  not  denied  shall  be  deemed  admitted;  and  in  answer 
thereto  it  shall  be  the  duty  of  the  plaintiff,  his  agent  or  attorney,  within 
twenty  days  after  written  notice  of  the  filing  of  such  statement  by  the 
defendant,  to  file  a  specification  traversing  so  much  of  the  defendant's 
title  as  he  denies,  and  so  much  thereof  as  is  not  denied  shall  be  deemed 
admitted;  and  at  the  trial  the  evidence  shall  be  confined  to  the  facts  re- 
spectively denied  by  the  parties. 

Section  2.  On  failure  of  the  plaintiff  to  file  an  abstract  and  statement, 
as  required  by  the  first  section  of  this  rule,  judgment  of  non  pros,  shall 
be  entered  by  the  clerk  on  praecipe  of  defendant's  attorney,  or  the  like 
judgment  may  be  entered  on   motion  in  open  Court. 

Section  3.  The  failure  of  the  defendant  to  file  the  abstract  and  stateinent 
required  by  this  rule  shall  be  deemed  a  confession  of  the  truth  of  the 
facts  set  forth  by  the  plaintiff,  and  that  he  has  no  defense  thereto.  And 
thereupon,  on  motion  in  open  Court,  the  plaintiff  shall  be  entitled  to  such 
judgment  as  may  be  warranted  by  the  facts  set  out  in  the  abstract  and 
statement  filed  by  the  plaintiff. —  (Adopted  January  9,  1882.) 
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EXECUTION. 
45. 

It  is  ordered  that  the  first  Monday  of  each  montli  be  return  days  of 
writs  of  fieri  facias  and  other  execution  process,  in  addition  to  the  return 
days  of  each  term. 

46. 

It  is  ordered  that  all  the  provisions  of  the  laws  of  Pennsylvania,  viz.: 
of  the  Act  of  June  16,  1836,  and  its  supplements,  so  far  as  they  provide 
proceedings  to  levy  stocks,  deposits  and  debts  of  defendants,  are  hereby 
adopted  by  this  Court  as  part  of  its  process  for  the  enforcement  of  judg- 
ments obtained  in  said  Court. —  (Adopted  June  18,  1853.) 

47. 

It  is  ordered  that  the  plaintiff  in  an  attachment  in  execution  may  file 
interrogatories  against  any  person  summoned  or  to  be  summoned  as  gar- 
nishee, at  the  time  of  issuing  the  attachment  in  execution,  or  at  any  time 
thereafter,  and  before  the  return  of  the  execution,  and  if  the  process  and 
a  copy  of  such  interrogatories  shall  have  been  duly  served  upon  such 
person  ten  days  before  the  return  day  of  the  process,  such  garnishee  shall, 
in  ten  days  thereafter,  file  an  answer  thereto,  and  in  default  thereof  judg- 
ment shall  be  rendered  against  him  for  the  amount  of  the  plaintiff's  claim. 

48. 

Interrogatories  may  be  filed  at  any  time  after  the  return  day  of  process 
of  attachment  in  execution,  and  in  default  of  an  answer  thereunto  by  the 
garnishee,  a  copy  of  the  same  having  been  served  upon  him,  the  plaintiff, 
after  twenty  days  shall  have  elapsed  from  the  service  thereof,  shall  be 
entitled  to  a  judgment  for  the  amount  of  his  claim. 

49. 

It  is  ordered  that  so  much  of  the  second  section  of  the  Act  of  the  Legis- 
lature of  the  Commonwealth  of  Pennsylvania,  passed  the  29th  day  of  March, 
A.  D.  1819,  entitled  "An  Act  regulating  suits  on  promissory  notes  and  for 
taking  stock  in  execution,"  as  is  embraced  in  the  words  following,  to  wit: 
"That  the  stock  of  any  body  corporate,  owned  by  any  individual  or  in- 
dividuals, body  or  bodies,  politic  or  corporate,  in  his,  her  or  their  name 
or  names,  shall  be  liable  to  be  taken  in  execution  and  sold  in  the  same 
manner  that  goods  and  chattels  are  liable  in  law  to  be  taken  and  sold; 
subject,  nevertheless,  to  any  debt  due  by  any  holder  or  holders  of  such 
stock,  to  the  company  or  body  corporate,"  be  adopted  by  this  Court  as 
part  of  its  process  for  the  enforcement  of  judgments  obtained  in  the  same. 
—  (Adopted  August  27,  1859.) 

50. 

It  is  ordered  that  sections  6th  and  7th  of  the  Act  of  Assembly  of  the 
Commonwealth  of  Pennsylvania,  of  the  15th  of  April,  1834,  relative  to  ac- 
tions by  and  against  counties  and  townships,  be  adopted  by  this  Court 
as  part  of  its  process  for  enforcing  the  judgments  obtained  in  this  Court 
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against    counties,    townships    and   other    municipalities,    at    the    option    of 
tlie  party  applying  for  the  same.— (Adopted  November,  1859.) 

51. 

It  is  ordered  that  the  73d,  74th  and  75th  sections  of  the  Act  of  As- 
sembly of  the  Commonwealth  of  Pennsylvania,  passed  the  IGth  day  of 
June,  1836,  in  relation  to  awarding  writs  to  sequester  the  goods  and  chat- 
tels, credits,  rents,  tolls,  receipts,  &c.,  of  corporations,  and  also  the  ap- 
pointment of  sequestrators  to  execute  the  same,  to  take  charge  of  the 
property  and  funds  of  such  corporation  by  virtue  of  such  writs,  &c.,  be  and 
are  hereby  adopted  as  part  of  the  final  process  of  this  Court. —  (Adopted 
June  26,  1860.) 


HABEAS  CORPUS. 

52. 

Writs  of  habeas  corpus  issued  out  of  this  Court  shall  be  served  by  the 
marshal  or  his  deputy,  and  immediately  upon  the  receipt  of  such  writ  the 
marshal  shall  give  notice  thereof  to  the  District  Attorney  (of  the  United 
States.) 


INQUISITIONS. 

53. 

It  is  ordered  that  notice  in  writing  of  the  time  and  place  of  holding 
inquisitions  for  the  condemnation  of  real  estate  shall  be  served  on  the 
defendant  or  his  agent  by  the  marshal,  fifteen  days  before  the  holding  of 
such  inquisition,  if  either  be  resident  in  the  district;  otherwise  the  notice 
shall   be  served   on   the  terre-tenant. 

And  together  with  the  inquisition,  the  marshal  shall  return  th(  list 
of  liens  exhibited  to  the  inquest. 

54. 

It  is  ordered  that  writs  of  inquiry  may  issue  of  course  in  cases  where, 
by  law  or  the  usual  practice,  damages  are  to  be  ascertained;  but  judgment 
for  damages  may  be  entered  by  the  Court  without  such  writ  of  inquiry, 
where  the  action  is  brought  for  a  sum  certain,  or  which  may  be  made  cer- 
tain by  computation,  as  on  a  bill  of  exchange  or  promissory  note;  and  in 
any  such  case  the  clerk  of  the  Court  will  ascertain  the  damages,  and  Mill  file 
of  record  in  the  suit  a  copj^  of  the  account  and  calculation  upon  which 
the  same  shall  have  been  ascertained,  for  which  service  he  shall  be  allowed 
a  reasonable  charge. 


JUDGE'S    ORDER. 
55 

It  is  ordered  that  the  Judge  of  this  Court  may,  in  vacation,  by  his  order, 
enlarge  the  time  for  putting  in,  adding  to.  perfecting  or  justifying  bail, 
or  for  filing  the  declaration,  plea,  replication,  rejoinder,  or  other  pleadings 
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in  tlie  cause.    He  may  also  hear  objections  against  any  rule  which  has  been 
taken,  or  offered  to  be  taken,  and  make  his  order  thereon. 

56. 

It  is  ordered  that  on  a  judgment  entered  in  the  clerk's  office,  if  applica- 
tion be  made  to  the  Judge  of  the  Court,  in  vacation,  he  may,  on  affidavit 
of  a  just  and  legal  defense,  or  upon  a  certificate  of  counsel,  that  in  his 
belief  the  grounds  of  defense  are  sufficient  to  obtain  a  decision  in  favor  of 
his  client,  and  are  not  made  for  the  purpose  of  delay,  suspend  the  pro- 
ceedings on  reasonable  terms  until  the  next  sitting  of  the   Court. 

57. 

It  is  ordered  that  a  Judge's  order  shall  not  be  made  unless  previous  rea- 
sonable notice  of  the  intended  application  has  been  given  to  the  adverse 
party. 


JUDGMENT. 
58. 
It  is  ordered  that  in  all  actions  hereafter  instituted  in  this  Court  on 
Tbills,  notes  or  other  instruments  of  writing  for  the  payment  of  money,  on 
book  accounts,  on  all  actions  on  contracts  for  the  loan  or  advance  of 
money,  whether  the  same  be  in  writing  or  not,  in  all  actions  of  scire  facias 
on  mortgage  or  judgment,  &c.,  it  shall  be  lawful  for  the  plaintiff  or  his 
attorney  to  direct  the  clerk  to  enter  judgment  at  any  time  after  the  re- 
turn day  of  the  writ;  provided,  it  shall  have  been  served  at  least  ten  days 
before  the  entry  of  such  judgment;  and  provided,  further,  that  the  plain- 
tiff, his  agent  or  attorney,  file  an  affidavit,  stating  the  amount  he  be- 
lieves to  be  due  from  the  defendant,  and  also  a  declaration,  together  with 
a  statement  of  the  amount  claimed  to  be  due,  and  a  copy  of  the  instru- 
ment of  writing,  book  entries,  record  or  claim  (except  mortgages,  judg- 
ments, &c.),  on  which  action  has  been  brought,  on  or  before  the  return 
day  of  the  writ,  notwithstanding  an  appearance  by  attorney,  unless  the 
defendant  shall  have  previously  to  the  entry  of  such  judgment  filed  an 
affidavit  of  defense,  stating  therein  the  nature  and  character  of  the  same 
fully  and  particularly.— (Adopted  May  18.  1855.) 

59. 

When  the  defendant  files  with  his  plea  of  set-off  a  sworn  account,  the 
same  rule  in  regard  to  affidavits  of  defense  shall  apply  to  the  plaintiff  as 
if  he  was  defendant;  provided,  the  plaintiff  shall  have  thirty  days  within 
Avhich  to  file  his  affidavit,  after  notice  of  the  filing  of  such  account. — 
(Adopted  February  15,  1849.) 

GO. 

It  is  ordered  that  no  motion  shall  be  made  for  a  new  trial,  after  a 
motion  in  arrest  of  judgment,  unless  with  leave  of  the  Court. 

61. 

It  is   ordered   that   motions   for   new  trials   and   in  arrest    of  iudgraents 
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shall  be  made  within  four  days  after  the  verdict,  unless  in  causes  tri(-d 
within  the  last  four  days  of  the  term;  and  in  that  case  they  must  bo  made 
before  the  term  ends;  and  the  motion  must  be  made  as  aforesaid,  not- 
withstanding the  points  have  been  reserved.  And  whenever  a  nonsuit  i8 
ordered,  with  leave  to  take  it  off,  a  motion  to  take  off  the  nonsuit  must 
be  made  within  the  times   aforesaid. 

In  all  these  cases  the  reasons,  reduced  to  writing,  shall  be  filed  of  record, 
and  a  copy  given  to  the  Court. 

63. 

It  is  ordered  that  where  judgment  shall  be  omitted  to  be  entered  upon 
a  verdict,  it  shall  be  considered  as  entered  upon  the  last  day  of  the  term. 

63. 

It  is  hereby  ordered  by  the  Court  that  the  28th  section  of  the  Act 
of  Assembly  of  the  Commonwealth  of  Pennsylvania,  entitled  "An  Act  to 
alter  the  Judiciary  System  of  this  Commonwealth,"  approved  the  24th 
<iay  of  February,  1806,  relating  to  the  entry  of  judgments  by  warrant  of 
attorney,  and  the  8th  section  of  the  Act  of  Assembly  of  said  Conraon- 
wealth,  entitled  "An  Act  to  Regulate  Arbitrations  and  Proceedings  in 
Courts  of  Justice,"  approved  the  21st  day  of  March,  1806,  be  adopted  by 
this  Court  as  part  of  its  practice  in  the  entry  of  judgments  in  any  case 
where  the  Court  has  jurisdiction,  and  the  real  debt  is  five  hundred  dollars 
and  upwards,  upon  any  bond,  note,  or  other  instrument  of  writing  in  which 
judgment  is  confessed,  or  containing  a  warrant  of  attorney,  to  confess 
judgment,  and  the  clerk  of  this  Court  is  hereby  authorized  to  enter  the 
same.— (Adopted  August  23,   1860.) 


JURY. 
64. 

Within  five  days  after  the  issuing  a  venire  for  a  grand  jury  or  for  the 
trial  of  any  issues  of  fact,  in  the  Circuit  or  District  Court,  the  marshal 
and  the  clerk  of  the  Court  issuing  the  venire  shall  attend  in  the  marshal's 
office  and  draw  from  the  proper  wheel,  after  having  turned  the  same  suffi- 
ciently to  intermix  the  papers  deposited  therein,  the  names  of  so  many 
persons  to  be  jurors  as  shall  be  required  by  the  writ,  two  fair  copies  of 
which  shall  be  made  out  and  subscribed  by  the  said  marshal  and  clerk, 
and  certified  by  the  clerk  under  his  seal  of  office;  one  of  which  lists  is 
hereby  directed  to  be  appended  to  the  venire  and  the  other  to  be  put  up  in 
the  office  of  the  marshal,  for  public  inspection,  and  to  remain  there  until 
the  end  of  the  term  for  which  said  jurors  shall  have  been  drawn. —  (Adopted 
May  1,  1842.) 

65. 

It  is  ordered  that  all  applications  of  defaulting  jurors  for  remission  of 
fines  shall  be  accompanied  by  an  affidavit  of  the  party. 

66. 

It  is  ordered  that  the  notice  by  the  marshal  for  striking  a  jury  at  a  cer- 
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tain  time  and  place  be  considered  as  entitling  the  plaintiff  and  defendant 
to  strike  the  same  ex  parte,  Avithout  further  notice,  and  that  no  venire 
shall  issue  unless  the  jury  be  struck  ten  days  before  the  return  day  of 
such  venire,  provided  that  the  striking  of  the  jury  is  not  to  be  considered 
as  entitling  either  party  to  a  trial,  if  not  otherwise  entitled.  And  if  due 
diligence  has  not  been  used  by  the  party  obtaining  the  rule  to  have  the 
jury  struck  and  summoned,  his  adversary  shall  not  be  deprived  of  his 
right  to  a  trial. 

67. 

It  is  ordered  that  neither  party  shall  be  compelled  to  strike  out  twelve 
names  from  a  jury  list,  but  that  each  party  shall  be  at  liberty  to  strike 
out  any  number  of  names  not  exceeding  twelve,  if  he  be  desirous  of 
so  doing,  and  that  the  handing  the  jury  list  to  the  clerk  at  the  proper 
time  shall  entitle  either  party  to  have  a  venire  issued  for  all  the  names  not 
expunged. 

68. 

It  is  ordered  that  no  trial  be  put  off  on  account  of  a  view  not  being 
had  by  six  of  the  first  twelve  of  the  jury  as  they  stand  in  the  panel, 
provided  any  six  of  them  have  viewed  and  some  of  them  do  appear  to 
try  the  cause;  and  that  such  of  them  who  have  viewed  and  do  appear 
shall  be  first  sworn  or  aflSrmed  on  the  trial. 

69. 

Ordered  that  the  laws  of  the  State  as  regards  challenges,  both  in  civil 
and  criminal  cases,  be  applied  to  jurors  in  this  Court. 


MOTIONS  AND  MOTION  DAYS. 
70. 

The  Saturdays  of  each  week  of  the  term  shall  be  regular  days  for 
hearing   motions  and   disposing  of  rules   not   on   the  argument   list. 

All  motions  made  and  rules  taken  by  counsel  must  be  put  in  writing 
and  delivered  to  the  clerk,  to  be  entered  on  the  rule  book;  and  no  motion 
shall  be  made  except  on  regular  motion  days,  unless  under  special  circum- 
stances. 

71. 

It  is  ordered  that  hereafter  all  applications  for  rules  (that  cannot  be 
granted  by  the  clerk  on  rule  days)  shall  be  made  in  open  court  on  a  day 
to  which  the  Court  has  been  regularly  adjourned,  and  shall  be  in  writing; 
and  the  party  making  the  application  shall  state  fully  the  grounds  upon 
which  the  application  is  made  before  the  rule  is  granted. — (Adopted  De- 
cember 27,  1852.) 

72. 

A  special  session  of  the  Court  may  be  opened  at  any  time,  instanter, 
on  the  allowance  of  the  Judge,  for  hearing  and  disposing  of  special  mo- 
tions, arguments  or  questions  of  law:  and  also  for  taking  proofs  or  hear- 
ing admiralty,  marine  or  revenue  causes,  and  rendering  interlocutory  or 
final  decrees  therein.  2172 
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NOTICE. 
73. 

It  is  ordered  that  all  notices  shall  be  in  writing,  and  shall  be  served 
by  being  read  and  delivered  to  the  party,  or,  in  his  absence,  to  some  of 
his  family  at  his  usual  place  of  abode. 

If  the  notice  be  in  pursuance  of  any  rule  of  the  Court,  the  rule,  duly 
certified  under  the  seal  of  the  Court,  shall  be  read  and  shown  in  like  man- 
ner as  the  notice,  and  a  copy  of  it  shall  be  prefixed  to  the  notice  delivered. 

The  notice  and  service  shall  be  proved  by  producing  an  exact  copy  of 
the  notice,  with  a  written  statement  of  the  time  and  manner  of  service 
by  the  person  who  served  it,  together  with  his  affidavit  that  the  copy  is 
exact,  and  the  time  and  manner  of  service  are  truly  stated. 

74. 

It  is  oMered  that  where  neither  the  party  nor  his  attorney  shall  re- 
side in  the  same  county  with  the  party  or  the  attorney  desirous  to  give 
notice  of  trial,  or  of  countermanding  trial,  or  notice  of  a  rule  to  declare, 
plead  or  of  other  pleadings,  it  shall  be  lawful  to  transmit  such  notice 
by  mail  (post-paid)  duly  enclosed,  sealed  and  directed  to  the  person  on 
whom  the  same  is  to  be  served,  and  to  be  forwarded  to  the  post-office 
at  (or  nearest  to)  his  place  of  residence,  at  such  period  that  the  notice 
may  be  received,  according  to  the  usual  course  of  the  mail,  early  enougli 
to  allow  it  to  have  its  requisite  time  of  service;  all  which  shall  bo  con 
sidered  as  prima  facie  evidence   of  service  of  the  notice. 

75. 

It  is  ordered  that  the  rule  adopted  by  the  District  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania,  relating  to  advertisements 
and  notices  in  the  Pittsburgh  Legal  -Journal,  dated  April  30,  1853,  be 
also  adopted  by  this  Court. 


PAYMENT  OF   MONEY  INTO  COURT. 
76. 

It  is  ordered  that  in  all  cases  of  bringing  money  into  Court,  the  same 
practice  shall  prevail  as  the  Stat.  4  and  5,  Ann.  c.  16,  prescribes,  and 
according  to  the  usage  under  it  in  the  Court  of  King's  Bench  at  West- 
minster, at  the  time  of  the  Revolution. 

77. 

It  is  ordered  that  upon  all  money  deposited  in  Court,  the  clerk  shall 
be  entitled  to  charge  a  commission  equal  to  that  allowed  by  the  Act  of 
•Congress  on  money  deposited   in  admiralty  and  maritime  causes. 


PLEAS    AND   PLEADING. 

78. 
It  is  ordered  that  rules  shall  be  held  monthly  in  the  clerk's  office  of  this 
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Court,  under  the  direction  of  the  clerk,  on  the  first  Monday  of  every 
month,  for  the  purpose  of  entering  all  proceedings,  orders,  rules  to  declare 
and  plead,  and  for  all  other  pleadings,  and  for  entering  judgments  by- 
default,  and  judgments  or  non  pros,  according  to  any  rule. 

79. 

It  is  ordered  that  hereafter  rules  may  be  obtained  every  Monday  in. 
the  clerk's  office,  instead  of  monthly,  and  that  the  clerk  be  required  to  be 
in  attendance  for  that  purpose. 

80. 

It  is  ordered  that  no  dilatory  plea  shall  be  received,  unless  the  party 
offering  it  proves  its  truth  by  affidavit,  or  shows  some  probable  matter 
to  the  Court  to  induce  them  to  believe  the  fact  of  such  plea  is  true. 

81. 

It  is  ordered  that  unless  a  declaration  be  filed  in  tvrelve  months  from 
the  first  day  of  the  term  to  which  an  action  is  brought,  a  non  pros,  shall 
be  entered  by  the  clerk  of  the  Court  as  a  matter  of  course,  unless  the 
parties  otherwise  agree  by  writing  filed. 

82. 
It  is  ordered  that  the  time   of  filing  the  declaration,  pleas,  replications^ 
and  all  other   pleadings  and  papers  shall  be  distinctly   marked  upon  the 
clerk's  docket. 

83. 
It  is  ordered  that  in  every  case  where  the  defendant's  appearance  is 
recorded  (and  special  bail  entered,  if  it  is  a  suit  where  special  bail  is 
required),  rules  to  declare  and  plead,  and  for  all  other  pleadings,  may 
be  entered  from  month  to  month,  upon  motion,  in  term  time,  or  upon 
any  rule  day,  in  the  clerk's  office,  at  any  time  after  the  first  day  of 
the  term  to  which  the  process  issued  is  returnable,  and  on  one  month's 
notice  thereof,  in  writing,  to  the  adverse  party,  or  his,  her  or  their  attor- 
ney on  record;  and  upon  failure  to  declare,  plead,  or  enter  other  pleadings 
accordingly,  a  judgment  in  nature  of  a  judgment  by  default,  or  a  non 
pros,  may  be  entei-ed,  which  judgment  or  non  pros,  may  be  opened,  set 
aside  or  taken  off,  upon  terms  at  the  discretion  of  the  Court,  when  deemed 
necessary  for  the  purposes  of  justice. 

In  suits  where  special  bail  is  required,  if  the  defendant  be  in  custody, 
or  has  entered  special  bail,  he  shall  be  liable  to  be  ruled  to  plead  as 
above  mentioned. 

84. 
Any  time  after  the  entry  of  an  appearance  to  a  summons,  or  of  special 
bail  justified  or  not  excepted  to,  the  defendant  may  call  for  a  bill  of  par- 
ticulars, and,  until  it  be  furnished,  proceedings  shall  stay.  Should  the 
plaintiff  not  comply  for  three  months,  a  nonsuit  may  be  entered  by  the 
clerk  on  ten  days'  notice. 

85. 
It  is  ordered  that  the  common  practice  hitherto  prevailing,  of  putting 
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iu  general  pleas  in  a  short  and  informal  manner,  shall  be  abolished,  and 
tile  plea,  replication  and  all  other  pleadings  shall  be  put  in  at  large,  and 
according  to  the  forms  prescribed  by  approved  books  of  practice. 

86. 

It  is  ordered  that  rules  and  entries,  continuances,  judgments  and  non- 
suits may  be  made  in  short  in  the  clerk's  minute  book;  but  if  at  any 
time  an  exemplification  may  be  necessary,  it  shall  be  lawful  to  have  it 
made  out  at  full  length  in  the  usual  and  proper  form;  and  the  entries 
in  the  clerk's  minute  book  shall  be  his  sufficient  warrant  therefor. 


PROCESS  AND  RETURN. 

87. 
It  is  ordered  that  the  Act  of  Assembly  of  the  Commonwealth  of  Pennsyl- 
vania, relative  to  the  service  of  summons,  &c.,  and  the  service  required 
by  this  Court,  shall  be  as  follows:  A  writ  of  summons  shall  be  executed 
by  reading  the  same  in  the  hearing  of  the  defendant,  or  by  giving  him 
notice  of  its  contents  and  by  giving  him  a  true  and  attested  copy  thereof; 
or,  if  the  defendant  cannot  conveniently  be  found,  by  leaving  such  a  copy 
at  his  dwelling-house  with  an  adult  member  of  his  family;  or,  if  the  de- 
fendant resides  in  the  family  of  another,  with  one  of  the  adult  members 
of  the   family  in  which  he  resides. 

88. 

Writs  of  process  shall  bear  test  the  day  they  are  issued,  and  may 
be  made  returnable  to  any  return  day.  The  first  Monday  of  every  month 
shall  be  a  return  day,  and  writs  returnable  then  shall  be  liable  ico  the  same 
regulations  as  are  or  may  be  prescribed  for  the  return  day  of  each  term. — 
(Adopted  26th  November,  1849.) 

89. 

It  is  hereby  ordered  that  in  all  suits  at  law,  as  in  equity,  brought  in 
the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Pennsyl- 
vania, the  clerk  shall  be  required  to  issue,  or  the  marshal  to  serve  process, 
unless  their  fees  are  paid  in  advance,  or  security  given  therefor,  to  be 
approved  by  the  Court. 


RECORDS. 


90. 

It  is  ordered  that  the  clerk  shall  be  answerable  for  all  papers  and  records, 
and  no  record  of  the  Court  shall  be  taken  out  of  the  office  but  by  the 
consent  of  the  Judge,  and  by  leaving  with  the  clerk  a  responsible  en- 
gagement for  the  return  of  the  same,  to  be  filed  in  the  ofBce. 
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REFERENCE. 
91. 

It  is  ordered  that  when  reports  of  referees  shall  be  filed,  a  judgment 
may  be  entered  by  the  clerk  in  vacation  or  in  term  time,  upon  motion, 
according  to  the  terms  of  the  submission;  but  no  execution  shall  issue 
thereon  until  notice  in  writing  shall  be  given  to  the  adverse  party,  or  his 
attorney,  who  shall  be  allowed  four  days  (Sundays  excluded)  after  such 
notice  for   filing  exceptions  to  the  report. 

And  all  reasons  for  setting  aside  reports  of  referees,  which  do  not  appear 
upon  the  face  of  them,  shall  be  accompanied  by  affidavits  as  to  the   facts. 

93. 

It  is  ordered  that  in  all  arguments  upon  the  reports  of  referees,  a 
copy  of  the  report  and  the  exceptions  shall  be  furnished  to  the  Court  upon 
the  first  day  of  the  term,  or  ten  days  previous  to  the  argument,  by  the 
party  filing  the   exceptions. 


TIME. 
93. 

It  is  ordered  that  in  the  computation  of  time  under  these  rules  of 
practice,  any  period,  from  or  after  any  term,  shall  be  computed  from  the 
first  day  of  the  term;  and  the  interval  between  the  service  of  any  notice 
and  the  day  of  appearance,  or  any  other  interval,  shall  be  computed  by 
reckoning  the  first  day,  or  day  of  service  of  notice,  for  instance,  inclusive; 
but  the  last  day,  or  the  day  of  appearance,  for  instance,  exclusive. 

And  the  word  "month,"  where  used,  shall  be  understood  to  mean  a 
calendar  month. 


TRIAL. 
94. 


It  is  ordered  that  the  trial  list  shall  be  made  out  by  the  clerk  ten  days 
before  the  commencement  of  each  term.  It  shall  contain  the  causes,  of 
which  notice  of  trial  have  been  given,  arranged  according  to  their  number 
and  term.  Upon  it  shall  be  set  forth  the  title  of  the  suit,  the  names  of 
the  attorneys,  the  nature  of  the  action,  pleadings,  rules  and  time  of  tha 
institution  of  the  suit. 

95. 

No  cause  shall  be  placed  upon  this  list  unless  the  same  be  actually  at 
issue,  or  an  issuable  plea  be  put  in,  in  which  case  issue  may  be  joined  by 
the  clerk. 

96. 

To  give  the  right  to  any  party  to  have  his  cause  put  upon  the  trial 
list  (of  which  notice  of  trial  may  have  been  given),  he  must  furnish 
the  same  to  the  clerk,  in  his  office,  at  least  fifteen  days  before  the  com- 
mencement of  the  next  ensuing  term. 
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97. 

Upon  the  first  day  of  the  term  the  Court  will  proceed  to  the  trial 
of  the  causes  upon  the  list  in  the  order  in  which  they  stand  therein,  the 
party  putting  oif  the  cause  being  liable  to  be  ordered  to  pay  the  costs 
of  the  term,  and  to  such  other  order  as  justice  may  require. 

98. 

It  is  ordered  that  the  notice  of  trial  shall  be  in  writing,  and  served  upon 
the  adverse  party,  or  his  attorney,  six  weeks  before  the  first  day  of  the 
term. 

In  case  the  defendant  and  his  attorney  are  unknown,  or  cannot  be  found, 
then  the  notice  of  trial  shall  be  served  on  the  defendant's  known  agent 
or  bail,  if  any,  and  to  be  found,  and  if  not,  then  it  shall  be  put  up  in  the 
clerk's  office  for  six  weeks  at  least  before  the  first  day  of  the  term,  and 
there  remain  open  to  public  inspection  for  that  space  of  time. 

99, 

It  is  ordered  that  the  party  giving  notice  of  trial  may  countermand 
the  same  in  writing  three  weeks  before  the  first  day  of  the  term,  being 
liable  to  be  ordered  to  pay  only  the  intermediate  costs. 

lOO. 

It  is  ordered  that  if  the  plaintiff  shall  omit  to  bring  on  the  cause  at 
the  ensuing  Court,  agreeably  to  the  rule  for  trial,  the  defendant  may, 
at  any  time  after  such  default,  obtain  a  rule  for  trial  by  proviso,  or  a 
rule  for  trial  at  the  next  term,  or  non  pros. 

101. 

It  is  ordered  that  the  absence  of  any  attorney  or  counsel  shall  not 
be  deemed  a  ground  for  the  continuance  of  the  trial  of  a  cause,  unless 
such  absence  be  produced  by  sickness  or  some  special  and  unexpected  cir- 
cumstances, rendering  such  absence  involuntary.  And  this  ground  will 
not  be  available  when  other  counsel  on  the  same  side  shall  attend,  unless 
the  absent  counsel  shall  have  material  papers,  &c. 

102. 

It  is  ordered  that  the  party  moving  for  the  continuance  of  a  cause 
shall  be  ready  with  an  affidavit  of  the  fact  alleged  as  the  ground  of  the 
motion,  where  the  same  does  not  appear  of  record  or  upon  the  writings  in 
the   case. 

103. 

It  is  ordered  that  hereafter  no  cause  which  has  been  set  and  noticed 
for  trial  shall  be  continued  by  either  party  unless  for  cause  shown,  as 
required  by  the  Rule  102.  And  a  cause  once  put  on  the  trial  list  and 
continued,  shall  be  set  for  trial  at  the  next  term,  without  further  notice 
to  either  party,  unless  taken  off  the  list  by  consent  of  parties  or  order 
of  the  Court. 

A  cause  continued  for  three  terms  by  consent  will  be  non  prossod  un- 
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less  tried  lit  the  fourth,  or  cause  shown  to  the  contrary. —  (Adopted  August 
7,  1858.) 

104. 

That  it  shall  be  the  duty  of  the  clerk,  at  least  six  weeks  before  the 
first  day  of  each  term  of  the  Circuit  Court,  to  place  upon  the  list  for 
trial  at  the  succeeding  term,  all  cases  then  at  issue  and  standing  upon  the 
docket. 

105. 

It  is  ordered  that  in  all  cases  brought  in  this  Court  against  the  city 
of  Pittsburgh,  the  city  of  Allegheny  and  the  county  of  Allegheny,  upon 
coupons  cut  from  bonds  issued  by  either  of  said  corporations  to  railroad 
companies,  the  coupons  given  in  evidence  upon  the  trial  of  the  several 
causes  shall  be   filed  with  the  clerk  of  the  Court  in  each  case. 

This  rule  is  applicable  as  well  to  the  cases  heretofore  tried  as  those 
now  pending. 


UNITED   STATES. 
106. 

In  suits  brought  against  persons  accountable  for  public  money  for 
recovery  thereof,  the  declaration  may  be  filed  on  the  day  upon  which  the 
writ  is  returnable  and  returned,  and  the  District  Attorney  may  thereupon 
move,  in  open  Court,  for  judgment,  and  no  plea  being  interposed,  may 
have  final  judgment  entered  instanter. 

107. 

When,  in  suits  brought  against  persons  accountable  for  public  money 
for  the  recovery  thereof,  the  defendant  interposes  a  plea,  the  District  At- 
torney may  have  the  cause  placed  on  the  calendar,  at  the  same  term, 
without  other  notice,  and  may  bring  the  same  to  trial  when  called,  unless 
the  Court  shall  continue  the  cause  over  at  the  instance  of  the  defendant. 


WITNESS  AND  DEPOSITIONS. 
108. 

It  is  ordered  that  letters  rogatory  may  issue,  on  interrogatories  to 
be  filed,  as  in  cases  of  commission  under  the  succeeding  rule,  on  the 
application  of  either  party,  to  take  depositions  in  any  cause  depending 
in  tills  Court,  which  letters  rogatory  shall  be  of  the  form  following,  to 
wit:  — 

"Circuit  (or  District)  Court  of  the  United  States  in  and  for  the  Western 
District  of  Pennsylvania:  — 

"To  any  Judge  or  tribunal  ha\nng  jiirisdiction  of  civil  causes  at  , 

Greeting:  — 

"Whereas,  a  certain  suit  is  pending  before  us,  in  which  is  plaintiff 

and is  defendant,  and  it  has  been  suggested  to  us  that  there  are  wit- 
nesses residing  within  your   jurisdiction,  without  whose  testimony  justice 
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cannot  completely  be  done  between  the  said  parties:  We,  therefore,  request 
you,  that  in  the  furtherance  of  justice  you  will,  by  the  proper  and  usual 
process  of  your  court,  cause  such  witness  or  witnesses  as  shall  be  named  or 
pointed  out  to  you  by  the  said  parties,  or  either  of  them,  to  appear  before 
you,  or  some  competent  person  by  you  for  that  purpose  to  be  appointed  and 
authorized,  at  a  precise  time  and  place  by  you  to  be  fixed,  and  there  to 
answer  on  their  oaths  and  affirmations  to  the  several  interrogatories  here- 
unto annexed;  and  that  you  will  cause  their  depositions  to  be  committed 
to  writing,  and  returned  to  us  under  cover  duly  closed  and  sealed  up, 
together  with  these  presents;  and  we  shall  be  ready  and  willing  to  do  the 
same  for  you  in  a  similar  case  when  required."  Provided,  that  letters 
rogatory  shall  not  issue  to  any  place  wherein  any  known  judicial  officer 
resides. 

lOl*. 

It  is  ordered  that  a  rule  for  a  commission  in  cases  on  the  law  side  of 
the  Court,  to  take  depositions  to  any  of  the  United  States  or  foreign  parts, 
or  to  any  place  in  this  state  more  than  one  hundred  miles  distant  from 
the  place  of  holding  the  court,  shall  be  of  course,  and  may  be  entered  by 
either  party  in  the  clerk's  office;  but  the  interrogatories  must  be  filed  in 
the  clerk's  office,  and  a  copy  thereof  and  written  notice  of  the  rule,  and 
of  the  names  of  the  commissioners  must  be  served  on  the  adverse  party  or 
his  attorney  at  least  fifteen  days  before  the  commission  issues,  in  order 
that  he  may  file  cross-interrogatories,  or  nominate  commissioners  on  his 
part,  if  he  shall  deem  it  eligible. 

Such  commission  shall  issue  to  the  persons  therein  named,  or  any  one  of 
them;  and  if  the  commissioner  or  commissioners  of  one  party  is  or  are 
ready  to  execute  the  commission,  it  may  be  so  done  if  the  opposite  com- 
missioners, or  either  of  them,  are  or  is  not  to  be  bound,  or,  on  notice,  neg- 
lect or  refuse  to  perform  the  duty  assigned. 

110. 

The  testimony  taken  in  pursuance  of  a  commission  shall  be  reduced  to 
writing  by  a  commissioner  of  by  the  witness  himself  in  the  presence  of 
the  commissioner  or  commissioners,  or  by  a  competent  clerk  to  be 
appointed  by  him  or  them,  and  shall  be  returned  into  the  clerk's  office 
under  cover,  duly  closed  and  sealed  up,  together  with  the  commission.  And 
where  the  testimony  shall  have  been  reduced  to  writing  by  a  clerk,  the 
certificate  accompanying  it  of  the  executing  commissioner  or  commissioners 
shall  be  evidence  of  his  appointment.  And  the  actual  and  reasonable  ex- 
penses of  executing  such  commission  or  commissions  shall  be  allowed  in 
the  bill  of  costs,  to  be  taxed  in  the  like  manner  with  other  costs  and 
charges. 

111. 

It  is  ordered  that  the  depositions  shall  be  taken  according  to  the  Acts 
of  Congress  in  the  cases  therein  provided  for;*  and  further,  that  in  all 
cases  where  either  party  may  be  desirous  to  take  the  deposition  of  a  wit- 
ness living  within  the  western  district  of  Pennsylvania  and  within  one 
hundred  miles  of  the  place  of  the  trial,  ho  shall  be  at  liberty  to  enter  a  rule 
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of  course  to  that  effect  at  the  clerk's  office,  stipulating  a  certain  notice, 
as  hereinafter  mentioned,  to  the  adverse  party,  if  living  within  the  district; 
otherwise  to  him,  or  his  attorneys,  of  the  time  and  place  of  taking  such 
deposition. 

112. 

Such  rule  shall  be  on  ten  days'  notice  to  the  adverse  party,  if  residing 
within  one  hundred  miles  of  the  intended  place  of  taking  the  deposition; 
and  if  at  a  greater  distance,  then  upon  fifteen  days'  notice.  And  for  the 
purpose  of  taking  all  such  depositions,  the  protlionotaries  of  the  several 
counties  within  this  district  are  hereby  authorized  and  appointed  commis- 
sioners for  their  respective  counties.  And  in  the  absence  of  any  prothono- 
tary  at  the  time  appointed  for  taking  depositions,  the  recorder  of  deeds 
of  the  same  county  shall  act  as  the  commissioner;  provided,  that  in  special 
cases  upon  motion  in  term  time,  or  application  to  the  judge  in  vacation, 
upon  causes   shown,  other  commiss  jners  may  be  appointed. 

113. 

It  is  ordered  that  a  rule  to  take  depositions  in  any  cause,  on  notice  given, 
shall  be  confined  to  taking  the  depositions  of  witnesses  living  within  thia 
district,  and  within  one  hundred  miles  of  the  place  of  trial,  unless  other- 
wise specially  agreed  in  writing  between  the  parties,  or  the  order  of  a 
judge  on  cause  shown. 

114. 

Depositions  taken  in  pursuance  of  any  rule  of  court  shall  be  reduced  to 
writing  by  the  person  authorized  to  take  the  same,  or  by  some  competent 
clerk,  to  be  by  him  appointed,  or,  in  his  presence,  by  the  witness  himself, 
and  shall  be  transmitted,  accompanied  by  a  certificate  of  the  appointment 
of  the  clerk,  where  the  deposition  shall  have  been  written  by  a  clerk,  under 
cover  and  sealed,  to  the  clerk  of  the  court,  by  whom  they  shall  be  filed 
and  open  to  the  inspection  of  either  party;  and  they  shall  be  received  in 
evidence  in  case  of  the  death,  absence  or  inability  of  the  witness  to  attend 
the  trial;  provided,  that  the  party  offering  any  such  deposition  in  evidence 
shall  satisfy  the  court  that  the  witness,  if  resident  within  the  district, 
was  duly  subpoenaed,  or  could  not  be  found,  after  reasonable  diligence,  for 
that  purpose. 

115. 

It  is  ordered  that  in  special  cases  where  the  party  is  in  immediate 
danger  of  losing  the  testimony  of  a  witness  by  the  sickness  or  unexpected 
intention  of  such  witness  to  go  abroad,  upon  affidavit  being  made  of  the 
fact,  and  notice  given  to  the  adverse  party,  or  his  attorney,  of  the  intended 
application,  the  judge  in  vacation,  upon  application,  may  order  a  rule  to  be 
entered  to  take  the  deposition  of  such  witness  upon  a  shorter  notice  than 
that  mentioned  in  Rule  112. 

IIG. 

The   clerk   shall   give   notice   to   the   respective   attorneys  of  the   retiirn 

*See  30th  section  of  the  Judicial  Act.  passed  the  24th  September,  1789, 
and  the  6th  section  of  an  Act  in  addition  thereto,  passed  on  the  3d  of 
March.  1793. 
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of  a  commission,  and  neitlier  party  shall  be  allowed  to  take  exception  to  the 
form  of  the  execution  or  rotuni,  unless,  within  fifteen  days  after  notice  or 
knowledge  of  the  return,  he  apprises  the  opposite  counsel,  in  writing,  of 
his  intention  to  do  so. 

117. 

Depositions  (other  than  those  taken  on  commission)  shall  either  be  filed 
■within  a  reasonable  time,  or  the  party  at  whose  instance  they  were  taken 
may  retain  their  custody;  provided,  a  true  copy  of  the  rule,  notice  and 
deposition  be  given  to  the  opposite  party,  or  his  attorney,  within  a  reason- 
able time.  And  no  objections  will  be  allowed  to  the  manner  or  form  of  a 
deposition  at  the  trial  of  a  cause,  unless  the  party  making  them  shall  have 
given  notice,  in  writing,  to  the  opposite  counsel  of  his  intention  to  do  so 
and  his  reason  for  so  doing,  within  fifteen  days  after  receiving  notice  of 
the  filing,  or  a  copy  of  such  depositions,  or  shall  have  moved  the  court,  on 
the  first  opportunity,  to  suppress  the  same. 
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ADMISSIONS  FOR  PURPOSES  OF  EVIDENCE. 

Rule. 

Of   writings    sued   on — ^bonds,   notes,   &c 1 

Of  writings  not  sued  on,  to  be  used  as  evidence 5 

Of  books  of  original  entry    2 

In  suits  by  and  against  partners 3 

Set-off  by  defendant,  same   rule   applies 4 

AFFIDAVIT. 

Denying  writings  sued  on 1 

To  require  production  of  books 2 

Denying    partnership 3 

Denying  set-off  of  account   4 

Before  what  officers  may  be  made    6 

Before  prothonotaries  of  certain  counties 31 
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Of  cause  of  action — not  positive 21 

To  evidence  of  claim  from  foreign  country 22 

To  evidence  of  claim  from  other  State,  &c 23 

To   procure   security   for   costs 38 

To  rule  to  pay  costs 39 

Offering  judgment  for  sum  admitted 40 

To  obtain  order  suspending  proceedings  on  judgment 56 

Of  plaintiff's  claim,  and  of  defense 58 

To   set-off,  same   rule   applies 50 

By  defaulting  jurors 65 

To  dilatory  plea 80 

To  exceptions  to  reports  of  referees 91 

To  obtain  continuance 102 

To  obtain  depositions  on  short  notice 115 

ARGUMENTS. 

Paper  books   for  law  arguments  and  equity  cases 7 

Paper  books  for  hearings  on  reports  of  referees 92 

Argument    list 8 
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While  marked  liable  to  be  served  as  attorney 18 

How  appearance  withdrawn 18 

When  absence  of,  is  cause  for  continuance  101 

BAIL. 

Citation  to  show  cause  of  action,  how  obtained 19 

When  rule  to  show  cause  of  action  must  be  moved  for 30 

Effect  of  positive   affidavit  of  cause  of  action 20 

Effect  of  affidavit  not  positive 21 

Where  plaintiff  absent  and  claim  is  from  foreign  country 22 

Where  plaintiff  absent  and  claim  is  from  another  State 2:} 

When  bail  bond  may  be  sued 24 

Effect  of  plaintiff  taking  assignment  of  bail  bond 25 

Excepting  to  and  justifying  special  bail,  generally 26 

Excepting  to  and  justifying  special  bail  before  commissioners 34 

Exceptions  to,  to  be  filed  and  notice  given 27 

Who  cannot  be,  without  leave  of  Court 28 

Capias,  "no  bail  required,"  how  issued  and  served   29 

Prothonotaries  of  counties,  commissioners  of  bail  and  affidavits 31 

Forms  of  bail  piece  and  recognizance  taken  by  commissioners  32 

Commissioners  to  send  up  recognizance  taken  by  them 33 

Commissioners  to  keep  record  of  eases  and  bail 34 

Suit  on  bail  bond  may  be  stayed  upon  terms 35 

Judge  may  enlarge  time  for  perfecting 55 

Rule  to  plead  in  bail  cases 83 

Bill  of  particulars 84 

Cause  of  action — on  rule  to  show  (see  Bail.) 

Challenges  of  jurors — according  to  State  laws 6!) 

Clerk — not  to  be  bail  without  leave 28 

Commission — to  take  testimony   (see  Depositions.) 

Commissioners  of  bail  and  affidavits — prothonotaries 31 

Forms  of  bail  piece  and  recognizances  taken  by 32 

To  send  up  recognizances  taken  by  them 33 
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To  keep  record  of  cases  and  of  bail 34 

Excepting  to  bail  taken  by,  and  Justifying '^'^ 

Copy^ — of  writing  sued  on,  eflfect  of  filing 1 

Of  account  from  books,  effect  of  filing 2 

Of  account  to  set-oflf 

Of  report  of  referees  and  exceptions    92 

Corporations— process  against,  under  Act   of  March  29,   1819 49 

Process  against,  under  Act  of  April  15.  1834 50 

Process  against,  under  Act  of  June  16,  1836 51 

COSTS. 

Bills  of  costs,  how  taxed,  &c 36 

On  continuance  of  causes 37 

Security  for,  when  and  how  obtained 38 

Payment  of,  how  enforced 39 

Of  proving  written  documents 4 

On  bail  bond  suits 33 

On  recovery  of  less  than  defendant  offered  judgment  for 40 

Of  executing  commission 110 

DEPOSITIONS. 

When  letters  rogatory  to  issue — form  of 108 

When    commission    to    issue 109 

How  taken  on  commission  and  returned 110 

How  taken  on  rules,  and  returned 114 

When  under  Acts  of  Congress Ill 

Within  one  hundred  miles  of  court  room Ill 

Notice  of  rule  for — commissioners  to  take 112 

Confined  to  witnesses  within  district,  or  100  miles 113 

Prerequisites  to  reading  on  trial 114 

When  may  be  taken  on  short  notice 115 

Clerk  to  give  notice  of  return  of  commission 116 

Exceptions  to  execution  and  return  of  commission 116 

On  rule,  to  be  filed  or  copy  given 117 

Exceptions  to,  after  notice 117 

EJECTMENT. 

Parties  may  adopt  State  process  and  practice 41 

Artist,  when  and  how  appointed  and  duty  of 42 

When  judgment  against  casual  ejector 43 

Trial  may  be  ordered  after  appearance 44 

EXCEPTIONS. 

To   bail,   where   entered  within  six   weeks 26 

To  bail,  to  be  entered  with  clerk  and  notice  given 27 

To  bail,  when  taken  by  commissioner 34 

To  reports  of  referees 91 

To  execution  and  return  of  commission 116 

To  depositions  taken   on  rule 117 
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EXECUTION. 

Return  days  of  fieri   facias 45 

Under  Pennsylvania  Act   of  March  29,   1819 49 

Under  Pennsylvania  Act  of  April   15,  1834 60 

Under  Pennsylvania  Act  of  June  IG,  1830,  debts,  stocks,  &c 46 

Under  Pennsylvania  Act  of  June  IG,  183G,  to  sequester,  &c 51 

Attachment  of  execution,  proceedings  on 47 

Judgment  vs.  garnishee,  when,  &c 47,  48 

On  judgment  on  report  of  referees 91 

Exemplification    of    record — from   short    minutes 8G 

INQUISITIONS. 

On  levy  upon  real  estate — 15  days'  notice — list  of  liens 53 

On  writs  of  inquiry  of  damages 54 

Interrogatories — on  attachment  of  execution   47,  48 

For  letters  rogatory 108 

For  commission   109 

JUDGES'  ORDER. 

To  enlarge  time  to  perfect  bail,  pleas,  &c 55 

To  suspend  proceedings  on  judgment 56 

Notice  of  application  for 57 

JUDGMENT. 

On  plaintiff's  affidavit,  narr.  and  statement  filed 58 

On  defendant's  affidavit  to  set-off : 59 

Motion  in  arrest  of,  a  bar  to  new  trial 60 

Motion  in  arrest  of.  when  to  be  moved  for 61 

On  verdict,  when  as  of  last  day  of  term 62 

On  warrants  of  attorney,  etc.,  under  Pennsylvania  Acts G3 

In  ejectment,  for  default  of  appearance 43 

Against  garnishee  in   attachment  of  execution 47,  48 

For  damages,  when  clerk  may  enter,  &c 54 

On  first  Mondays  of  months  78 

For  want  of  narr.,  plea.  &e 83 

On  reports  of  referees 91 

In  suits  for  public  money,  by  United  States,  &c lOG 

JURY. 

Grand  jury,  when  and  how  drawn,  and  lists  of 64 

Defaulting   jurors    to    make    affidavit 65 

Struck  jury,  how  obtained,  &c 6G 

Struck   jury,  striking,   &c.,  regulated 67 

Struck  jury,  view  by  regulated 68 

Challenges,  according  to  State  laws 09 

Letters  rogatory — when,  and  form  of 108 

Marshal  or  officer — not  to  be  bail  without  leave  28 

Marshal  to  return  list  of  liens  with  inquisition 53 
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MOTIONS  AND  MOTION  DAYS. 

On  Saturdays — motions  to  be  in  writing 70 

Motions,  when  to  be  in  open  C!ourt '  ^ 

When  special  session  of  Court,  instanter,  for 7'2 

New  trial — not  after  motion  in  arrest  of  judgment 60 

And  arrest  of  judgment,  when  to  be  moved,  &c 61 

Non  pros. — Unless  narr.  in  twelve  months   81 

Non  pros. — Unless  trial  had  after  three  continuances 105 

Non-suit— when  motion  to  take  off,  to  be  moved  for 61 

For  want  of  bill  of  particulars 84 

NOTICES. 

To  be  in  writing — ^how  served  and  service  proved 73 

When  may  be  served  through  the  mail 74 

In   Pittsburg   Legal   Journal 75 

By  defendant  of  account  filed  as  set-off 4 

For  rule  to  admit  written  documents 5 

Of  taking  depositions   for  arguments 12 

Of  excepting  to  and  justifying  bail 26 

Of  exceptions  to  bail 27 

Of  taxing  bill  of  costs,  if  over  $20 36 

Of  rule  for  artist  in  ejectment 42 

Of  rule  on  tenant  in  ejectment,  to  appear 43 

Of  interrogatories,  &c.,  against  garnishee 47 

Of  liolding  inquisition  upon  levy 53 

To  obtain  .Judge's  order  in  vacation 57 

Of  set-off  filed 59 

For  striking  a  jury 66 

Of  rules  to  declare,  plead.  &c 83 

To  clerk,  of  causes  for  trial  list 90 

Of  rule   for  a  commission 109 

Of  rule  for  depositions  of  course 112 

Of  rule  for  depositions  on  affidavit 115 

Of  exceptions  to  execution  and  return  of  commission 116 

Of  exceptions  to  execution  and  return  of  depositions 117 

Paper  books — for   arguments   and  equity   cases 7 

PAYMENT    OF   MONEY   INTO   COURT. 

Under  statute  of  Anne,  and  practice  of  King's  Bench 76 

Commission  of  Clerk  on 77 

PLEAS    AND    PLEADING. 

Rules  for,  on  first  Mondays  of  month 78 

Rules  for,  on  every  Monday 79 

Dilatory  pleas  require   affidavit,  or  cause  shown 80 

Non  pros,  nisi  narr.  in  twelve  months 81 

Date  of  narr.  filed,  plea,  &c..  to  be  entered 82 
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Judgment  for  want  of  narr.  plea,  &c.,  after  rule S:! 

Bill  of  particulars — non-suit  for  default  of,  &c 84 

All  pleadings  to  be  at  large ^/i 

Judge  may  enlarge  time   for 5-, 

PROCESS   AND   RETURN. 

To  be  tested  when  issued — returnable  first  Mondays 88 

To  be  served  according  to  Pennsylvania  Act 87 

Fi.    fa's,    when   returnable 45 

Pinal,  against  corporations 

RECORDS. 

When  may  be  taken  from  office 90 

Exemplifications  of  how  made .  ., 86 

REFERENCE. 

Reports  on,  judgment,  execution,  &c <j  1 

Reports  on,  exceptions  to <j  1 

Copy  of  report  and  exceptions,  to  Court 92 

Rule — to   admit   written  documents ' 5 

To    pay    costs 3<j 

To    obtain    artist    in    ejectment 42 

On  tenant  to  appear,  &c.,  in  ejectment 4.S 

For  striking  a  jury ijii 

How    served,    &c 73 

May  be  had  on  first  Mondays 78 

May  be  had  on  any  Monday ,.  .   79 

To  declare,  plead,  &c 83 

For  commission  to  take  testimony 109 

For  depositions   de   bene   esse Ill 

For   depositions  on  short  notice 115 

For  depositions — notice  of — commissioners,  &c 112 

Scire  facias — when  judgment  on 58 

Time — computation  of,  under  rules  of  Court 93 

TRIAL  AND   TRIAL   LIST. 

When  trial  list  made,  and  what  to  contain 94 

What  causes  to  go  on  list . 95 

Fifteen  days'  notice  to  clerk,  for  list 96 

Calling    the    list 97 

Notice  of  trial,  when  and  how  to  be  given 98 

When   party   may  countermand  trial 99 

Rule  for  trial  by  proviso,  or  at  next  term 100 

When  absence  of  counsel  cause  for  continuance 101 

Affidavit  to  procure  continuance 102 

Continuances   regulated 103 

Ejectment  may  be  ordered  for  after  appearance 44 

By  struck  jury 60 

When  suit  is  for  public  money  by  United  States,  &c 107 
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UNITED  STATES. 

In  suits  for  public  money,  when  judgment 10& 

In  suits  for  public  money,  when  to  be  tried 107 

Venire — for  grand  jury 64 

For  struck  jury    66 

Verdict — when  judgment  on 62 

View — by  struck  jury 68 

Warrants   of  attorney — when   judgments   on 6^ 

Witness  and  depositions — (See  Depositions.) 
Writs  of  inquiry — (See  Inquisitions.) 
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SOUTHERN  DISTRICT  OF  OHIO. 

SYNOPSIS  OF    RULES. 

Admission  to  the  bar 1 

form  of  oath  for  admission  to  the  bar 1 

fee   for  admission  to  the  bar 1 

Security    for    costs 2 

deposit  in  lieu  of  security  for  costs 2 

security   in   causes   removed 2 

In   forma   pauperis 3 

Commencement  of  actions  at  law 4 

Local  representatives   of  non-resident   solicitors 5 

Substituted  process  under  sec.  738,  R.  S.  U.  S 6 

Removals 7 

procedure    on   removal 7 

as  to  repleader 7 

rule  days  for  pleading , 7 

Rule  days  for  pleading 8 

defaults    8 

amendments    8 

Copies  of  pleadings ^ 

costs  for  making  same 9 

Traverses  and  denials  in  pleadings  as  to  corporate  capacity,  etc 10 

Judgment  by  default 11 

default   docket    11 

setting  aside  default 11 

Motion  and  demurrer  docket 1 - 

practice  as  to  affidavits  on  motion 1- 

brief  required  on  motion  or  demurrer 1- 

motion    day    Saturday 1  - 

notice   of   motions 1  - 

Discontinuances    13 

Notices  for  setting  causes  for  trial H 

Order   of    trials    15 

Continuances  1  ^ 

procedure  where  continuance  resisted 1*^ 

General  continuances 17 
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Tender.?  and  offers  to  confess  judgment IB 

Examination  of  witnesses  limited  to  one  counsel  on  each  side 19 

Witness  fees    20 

Depositions  21 

depositions  to  be  opened  by  clerk 21 

exceptions  to  form  of  depositions 21 

leave  of  court  required  to  withdraw  depositions  from  files 21 

Exceptions  to  rulings  of  the  court  at  trial 22 

Closing  of  testimony  in  chancery  cause 23 

Briefs   24 

Printing   of   records   permitted    25 

stipulation   as    to   same 25 

as  to  form  and  number  of  copies 25 

fees  of  clerk  for  printing 25 

payment  of  costs  for  printing 25 

taxing  of  costs  for  printing 25 

Summons    and    severance 26 

Custody    of    models,    exhibits,   etc 27 

Amercement  of  marshal 28 

Attorneys  not  received  as  bail  or  security 29 

Bailiffs  for  circuit  and  district  courts 30 

U.  S.  Commissioners'  accounts 31 

Oaths  of  commissioners,  etc 32 

Copies  for  receivers  and  cost  of  same 33 

Final  record  and  waiver  thereof 34 

Toumal  entries,  etc 35 

time  in  which  counsel  shall  prepare  same 35 

same  to  be  submitted  to  the  court 35 

when  court  may  order  clerk  to  make  entry 35 

clerk  not  to  make  entry  until  approved  by  court 35 

entry  in  jury  cases  to  be  drawn  by  clerk 35 

clerk  shall  reserve  exceptions 35 

Rules  in  criminal  cases  same  as  in  district  court 30 

Stenographic  reports 37 

Repeal  of  former  rules 38 

RULES  OF  THE  DISTRICT  COURT. 
Circuit  court  rules  adopted  so  far  as  applicable 1 

ADMIRALTY  AND  REVENUE  CASES. 

Special  terms  of  court  2 

Rule  days  for  process 3 

Bail    for  costs 4 

Publication  of  notice  of  seizure,  etc 5 

Depositary   for  moneys   paid  into   court 6 

Rule   days   for  pleading 7 

Pleadings  in  admiralty S 

Shipkeepers'  fees ft" 
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Notice    of   sales ]  0 

Delivery  of  property  under  seizure 11 

Sale  of  perishable  property 12 

Appeals   in   admiralty 13 

IN  BANl^RUPTCY. 

What  petition  should  state 14 

Payment   of   fees     15 

when  case  shall  be  deemed  closed 15 

Newspapers  designated  under  sec.  28 16 

Banks  designated  as  depositaries 17 

Fees  in  involuntary  cases 18 

In    forma   pauperis 19 

Return  and  answer  day 20 

Where  there  is  no  referee  or  newspaper 21 

Countersigning  checks    22 

Publication  of  notices  for  discharge 23 

Bankruptcy  districts 24 

Sessions  of  court,  western  and  eastern  divisions 25 

Where  referee  may  stay  proceedings .  ., 26 

Hearing  of  questions  certified  by   referee 27 

Conditions  on  which  discharge  shall  be  granted 28 

When  no  trustee  shall  be  appointed 29 

Repeal  of  former  rules 30 
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RULES   OF  PRACTICE 

IN    THE 

CIRCUIT   COURT  OF  UNITED  STATES, 

SIXTH  CIRCUIT,  SOUTHERN  DISTRICT  OF  OHIO. 

1. 

ADMISSION  OF  ATTORNEYS. 
Admission  to   the  bar  of  this   court   shall   be  in  open  court,  and   upon 
certificate  which  shall  be  signed  by  the  Standing  Committee  heretofore  ap- 
pointed, consisting   of  Joseph  Wilby,  Aaron  A.   Ferris   and  Daniel  Thew 
Wright,  or  their  successors. 

No  candidate  for  admission  shall  be  eligible  for  examination,  or  qualified 
for  admission  to  the  bar  of  this  court,  unless  it  be  made  to  appear  that  such 
applicant  was  admitted  to  the  bar  of  the  court  of  last  resort  of  some  state 
at  least  three  years  prior  to  the  date  of  his  application  for  admission  to 
the  bar  of  this  court,  and  has  during  that  time  continued  in  active  practice. 
Admissions  to  the  bar  of  this  Court  shall  be  in  open  Court,  and  upon 
certificate  in  the  form  following,  which  shall  be  signed  by  three  members 
of  this  bar: 

The  United  States  of  America, 
Southern  district  of  Ohio. 

We,  the  committee  appointed  to  examine Esquire,  of 

an  applicant  for  admission  to  the  Bar,  have  the  honor  to  make 

the  following  report: 

We  find  the  applicant  to  be  a  member  of  the  Bar  of  the  several  courts 

of    the    State    of ,    in    good   standing   and   of   good    moral 

character,  and  qualified  to  practice  in  the  Courts  of  the  United  States  as 
an  Attorney  and  Counsellor  at  Law.  Solicitor  in  Chancery,  and  Proctor 
and  Advocate  in  Admiralty,  and  recommend  his  admission  accordingly. 

A.  B., 
C.  D., 
E.   F. 
The  applicant  shall  take  the  following  oath,  and  subscribe  the  Roll  of 
Counsellors : 

You  do  solemnly  swear  that  you  will  support  and  defend  the  Constitu- 
tion of  the  United  States;  that  you  will  bear  true  faith  and  allegiance  to 
the  same,  and  that  you  will  faithfully  discharge  your  duty  as  Attorney  and 
Counsellor  at  Law.  Solicitor  in  Chancery,  and  Proctor  and  Advocate  in  Ad- 
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miralty,  to  this  Court  and  to  your  Client  to  the  l)ost  of  your  knowledge 
and  understanding,  so  help  you  Cod. 

The  fee  for  admission  shall  be  ten  dollars,  one  half  of  which  shall  be 
appropriated  to  the  Library  Fund  of  this  Court,  and  one  half  to  the  general 
fees  of  the  Clerk's  Office.      (See,  however,  Code,  §  711.) 

2. 

SECURITY   FOR   COSTS. 

All  parties  instituting  suits  in  this  Court  shall  be  required  to  give 
security  for  costs  before  or  at  the  commencement  of  any  suit  by  them; 
and  the  party  by  whom  any  cause  shall  be  removed  from  a  State  Court 
into  this  Court  sliall  be  required  to  comply  with  this  rule  at  or  before  the 
docketing  of  such  cause  in  this  Court,  which  security  shall  be  by  stipula- 
tion substantially  in  the  following  form,  and  to  be  signed  by  some  person 
or  persons  resident  of  the  District,  or  by  a  duly  authorized  surety  company 
which  shall  be  satisfactory  to  the  Clerk,  to  wit: 

"I, ,  acknowledge  myself  security  for  all  costs  for  which 

may  be  liable  in  this  suit." 

In  lieu  of  such  stipulation  for  costs  parties  may  deposit  with  the  Clerk 
the  sum  of  fifty  ($50.00)  dollars,  to  be  held  and  applied  to  the  payment  of 
costs,  chargeable  to  the  party  instituting  the  suit  or  removing  the  same 
to  this  Court,  which  deposit  shall  be  increased  from  time  to  time  as  costs 
accrue,  and  the  necessities  of  the  case  require  it. 

Provided,  That  if  any  party  at  the  time  of  beginning  the  suit  or  filing 
of  papers  for  removal,  or  at  any  time  during  the  pendency  of  the  suit, 
when  required  to  give  such  security,  shall  make  and  file  with  the  Clerk 
the  statement  under  oath,  in  writing,  provided  for  by  the  Act  of  Congress, 
approA'ed  July  20,  1892,  and  by  Rule  3  of  these  Rules,  he  shall  not  be  re- 
quired to  prepay  fees  or  costs,  or  give  security  therefor;  and 

Provided,  Further  that  the  foregoing  shall  not  be  so  construed  as  to 
prevent  the  Court  from  making  such  special  rule  or  order  as  to  giving  of 
security  for  costs  as  right  and  justice  may  require. 

When  the  costs  due  from  either  party  to  a  suit  shall  have  remained 
unpaid  for  ten  days  after  the  final  determination  of  the  cause,  any  officer 
of  the  Court  or  other  person  to  whom  such  costs  are  due  may  have  judg- 
ment and  execution  upon  the  stipiilation  aforesaid  for  the  amount  so  due, 
upon  motion  filed,  and  ten  days'  notice  thereof  in  writing  to  the  said 
stipulators. 

3. 
IN  FORMA  PAUPERIS. 

That  hereafter  the  Plaintiff  or  other  person  filing  an  affidavit  under  the 
Act  of  Congress,  entitled  "An  Act  providing  when  a  Plaintiff  may  sue  as  a 
poor  person,  and  when  Counsel  shall  be  assigned  by  the  Court,"  passed 
July  20,  1892  (27  U.  b.  Stat.  252),  his  counsel  of  record  shall  sign  and  file 
a  stipulation  to  the  effect  that  no  agreement  or  understanding  has  been 
entered  into  between  them  for  a  division  or  share  of,  or  interest  in  the 
claim  or  judgment,  and  that  no  assignment  of  such  claim  or  judgment  shall 
be  made  prior  to  the  final  disposition  of  the  suit,  either  here  or  in  any 
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higher  Court  to  which  it  may  be  taken.  The  stipulation  shall  further  pro- 
vide that  any  money  obtained  on  judgment  or  compromise  shall  be  paid  into 
the  Registry  of  the  Court,  there  to  remain  until  disposed  of  by  the  Court 
as  follows,  to  wit:  First,  the  costs  shall  be  paid,  and  then  the  Attorney 
shall  receive,  for  his  sen'ices,  a  fee  to  be  fixed  by  the  Court.  The  remainder 
of  the  fund  shall  be  paid  to  the  party  so  suing. 

4. 

COMMENCEMENT  OF  ACTION. 

Actions  at  law  shall  be  commenced  and  prosecuted,  and  process  shall  be 
issued,  endorsed  and  made  returnable  and  served  in  the  manner  provided 
from  time  to  time  in  the  Code  of  Civil  Procedure  of  the  State  of  Ohio,  ex- 
cept as  otherwise  provided  in  these  Rules  or  in  the  Laws  of  the  United 
States,  applicable  to  special  cases. 

5. 
LOCAL  REPRESENTATIVES. 

Whenever  a  party  to  a  cause  is  represented  only  by  Solicitors  not  resid- 
ing within  the  District,  such  Solicitors  shall  designate,  by  writing  filed  in 
the  cause,  some  person  resident  in  the  District  upon  whom,  as  representing 
such  nonresidents,  notices  and  papers  may  be  served.  In  causes  now  pend- 
ing in  which  the  Solicitors  are  nonresidents,  such  designation  shall  be  filed 
by  the  second  day  of  April,  1901. 

6. 
SUBSTITUTED   PROCESS. 

A  party  desiring  substituted  process  under  Sec.  738,  of  the  Revised 
Statutes  of  the  United  States,  as  amended,  shall  file  a  motion  for  the 
same,  specifying  the  Defendants  so  to  be  served,  and  also  an  affidavit,  show- 
ing that  said  Defendants  can  not  be  served  with  process  in  this  District, 
and  if  known,  their  places  of  residence  and  postoffice  addresses,  and  the 
places  where  it  is  believed  process  can  be  served  upon  each  of  them 
personally:  and  also  the  location  of  the  real  or  personal  property  in- 
volved in  the  proceeding,  and  the  name  and  place  of  residence  of  every 
person  in  charge  of  the  same.  Where  the  affidavit  or  affidavits  so  filed 
shall  not  disclose  some  part  of  the  matters  aforesaid,  there  shall  be  filed 
also  the  affidavit  of  the  Attorney  or  Solicitor  of  the  party  desiring  such 
substituted  process,  showing  the  information  obtained  as  to  matters  not 
so  disclosed,  and  that,  after  diligent  inquiry,  it  has  been  found  impossible 
to  obtain  any  further  information  thereupon.  And  thereafter  the  Court 
will  make  such  order  for  service  without  the  District  personally,  or  by 
publication,  as  shall  be  authorized  by  law  and  proper  under  the  circum- 
stances. 

7. 
REMOVALS. 

L  Whenever  an  action  shall  be  removed  by  a  Defendant  to  this  Court 
from  a  State  Court  for  any  cause  other  than  adverse  local  pi'ejudice  or 
influence,  the  Complainant  desiring  that  the  same  or  any  severable  part 
thereof  shall  be  remanded,  shall  file  his  motion  to  that  effect  within  ten 
days  after  the  day  on  which  it  is  by  law  required  that  the  cause  be  docketed 
in  this  Court.  21  PS 
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2.  Whenever  in  any  action  so  removed  the  relief  sought  can  be  granted 
only  on  the  chancery  side  of  this  Court,  the  Coinplainant  shall,  if  no 
motion  to  remand  be  filed,  replead  by  the  third  Saturday  after  the  day 
on   which  it  is  by  law  required  that  the  cause  be  docketed  in  this  Court. 

3.  If  the  relief  sought  in  the  Slate  Court  be  of  matters  cognizable  at  law 
as  well  as  in  equity,  the  Plaintiff  may  replead  within  the  time  stated  in 
the  last  paragraph,  filing  both  a  petition  at  law  and  a  bill  in  equity,  and 
having  them  severally  docketed,  or  filing  the  one  and  abandoning  the 
other.  It  he  fail  so  to  do,  the  Defendant  may  move  that  the  Plaintiff  be 
required  to  replead,  filing  such  motion  by  the  Saturday  after  the  Plain- 
tiff's time  for  repleading  shall  have  expired.  In  default  of  such  action 
by  either,  the  Plaintiff  will  be  deemed  to  have  abandoned  his  claim  for 
relief  in  equity,  and  the  action  will  be  treated  as  an  action  at  law  only. 

4.  If  a  motion  to  remand  the  cause  to  the  State  Court  be  filed,  the  time 
for  repleading  shall  be  extended  until  the  third  Saturday  after  the  decision 
of  such  nsotion,  if  the  same  be  overruled. 

5.  Notwithstanding  the  Complainant  may  have  failed  to  replead,  or  the 
Defendant  to  ask  for  a  repleader,  the  Court  may,  of  its  own  motion,  at 
any  time  before  judgment  or  final  decree,  direct  the  pleadings  to  be  recast 
according  to  the  usage   and   practice  of  this  Court. 

6.  The  rule  days  for  all  pleadings  following  the  petition  in  actions 
at  law,  and  the  bill  in  suits  in  equity,  in  causes  removed  from  the  State 
Courts,  shall  be  at  the  same  intervals  following  the  filing  of  such  petition 
or  bill  as  amended  by  repleading,  or  if  no  repleading  be  had.  following 
the  expiration  of  the  time  for  moving  therefor,  as  is  prescribed  with  refer- 
ence to  causes  in  which  this  Court  exercises  original  jurisdiction. 

8. 
RULE  DAYS  FOR  PLEADING. 

1.  In  actions  at  law  the  answer  or  demurrer  by  the  Defendant  shall  be 
filed  on  or  before  the  third  Saturday,  and  the  reply  or  demurrer  by  the 
Plaintiff  on  or  before  the  fifth  Saturday  after  the  return  day  of  the 
summons;  or  if  substituted  process  under  Sec.  738,  as  amended,  is  had, 
the  rule  day  for  the  Defendant  so  served  shall  be  as  named  in  the  order 
therefor,  and  for  reply  or  demurrer  by  the  Plaintiff  the  second  Saturday 
thereafter. 

2.  In  default  of  any  pleading  by  either  party,  he  may,  on  cause  shown, 
be  allowed  to  file  such  pleading  by  a  day  to  be  named  by  the  Court. 

3.  When  leave  is  given  to  file  or  amend  pleadings  without  a  definite 
time  fixed  therefor  by  the  Court,  if  it  be  to  file  or  amend  a  petition,  it 
shall  be  done  on  or  before  the  third  Saturday  after  leave  given;  and 
thereafter  every  second  Saturday  shall  be  the  rule  day  for  subsequent 
pleadings  until  issue  is  joined.  If  it  be  to  file  or  amend  an  answer,  it 
shall  be  done  on  or  before  the  second  Saturday  after  leave  given ;  and  the 
second  Saturday  thereafter  shall  be  the  rule  daj'  for  reply.  If  it  be  to 
file  or  amend  a  reply,  it  shall  be  done  on  or  before  the  second  Saturday 
after  leave  given,  linless  otherwise  ordered,  the  allowance  of  aniemlm<>nts 
shall  be  on  terms  of  paying  the  costs  which  shall  have  accrued  after  the 
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filing  of  the  defective  pleading:  Provided,  that  in  case  of  amendment 
of  a  petition  the  usual  cost  of  beginning  the  action,  including  the  serv- 
ice of  the  writ,  and  of  depositions,   shall  not  be  included. 

4.  No  amendment  shall  be  made  of  any  pleading  by  interlineation  or 
erasure  unless  the  Court  for  good  cause  permit  the  same,  in  which  case 
an  entry  shall  be  made  setting  forth  such  interlineation  or  erasure.  The 
Court  may  also,  in  proper  cases,  permit  amendment  by  additional  pleading. 

5.  (Adopted  Nov.  IG,  1901.)  Every  answer  in  an  action  at  law  shall  ad- 
mit or  deny  specifically  and  separately  each  material  allegation  of  the 
petition  or  other  pleading  of  the  plaintiff,  and  every  reply  shall  in  like 
manner  admit  or  deny  specifically  and  separately  each  averment  of  new 
matter  made  by  the  defendant  in  any  pleading.  This  rule  will  on  motion 
be  applied  to  pleadings  on  file  in  cases   to  be  tried.— -Journal  6,  page  341. 

9. 

COPIES   OF    PLEADINGS. 

1.  Pleadings  in  any  cause  in  law  or  in  equity  shall  not  be  permitted  to 
be  withdrawn  from  the  files.  Any  party  to  any  cause  or  his  counsel  shall 
be  permitted  to  make,  in  the  Clerk's  Office,  copies  of  any  pleadings  on 
file  in  this  Court. 

2.  The  Clerk  shall  not  make  copy  of  any  pleadings  on  file  in  his  office 
except  upon  the  praecipe  therefor  of  a  party  to  said  cause  or  his  Counsel 
or  other  person  who  may  be  entitled  to  receive  such  copy.  The  cost  of 
making  such  copies  shall,  when  so  requested,  and  not  otherwise,  be  in- 
cluded in  the  taxation  of  costs  in  the  cause.  And  such  praecipe  for  such 
copy  of  any  pleading  by  any  party  or  his  Attorney,  or  the  delivery  by 
the  Clerk  of  any  such  copy  of  a  pleading  to  a  party  or  his  Attorney,  shall 
not  be  considered  or  held  to  be  an  appearance  or  entry  of  appearance  by 
such  party  or  his  Attorney  in  such  cause. 

lO. 

TRAVERSER. 
Allegations  in  the  petition  as  to  citizenship  or  the  corporate  or  official 
capacity  in  which  any  of  the  parties  sue  or  are  sued,  or  as  to  a  partner- 
ship existing  between  any  of  the  parties,  will  not  be  considered  as  traversed 
by  a  general  denial,  but  if  intended  to  be  controverted,  must  be  specifically 
denied. 

11. 

JUDOMENT  BY  DEFAULT. 

1.  Either  party  to  an  action  at  law  who  fails  to  file  his  pleading  within 
the  time  required  by  law  or  by  the  rules  and  orders  of  this  Court  shall 
be  deemed  in  default.  When  the  Defendant  is  in  default,  the  Court  may 
proceed  to  hear  the  cause  and  assess  the  Plaintiff's  damages  with  or 
without  the  intervention  of  a  jury  as  the  case  may  require,  and  give 
judgment  therefor,  with  costs.  If  the  Plaintiff"  be  found  in  default,  his  ac- 
tion may  be  dismissed  for  want  of  prosecution,  with  costs,  or  otherwise 
disposed  of  as  law  and  justice  may  require. 

2.  The  Clerk  shall  keep,  for  the  convenience  of  the   Court  and  Bar,  a 
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Default  Docket,  upon  whicli  he  shall  place,  at  the  request  of  Counsel  for 
either  party,  the  style  and  number  of  such  causes  as  may  be  in  default; 
and  on  each  Saturday  except  during  the  months  of  July,  August  and 
September  (unless  the  Court  or  Judge  may  in  either  of  said  months  so 
direct)  judgments  by  default  may  be  rendered  as  hereinabove  provided, 
in  such  cases  as  shall  bave  been  at  least  three  days  upon  such  Default 
Docket. 

3.  Judgments  by  default  may  be  set  aside  at  the  same  terra  in  whicli 
they  have  been  rendered,  upon  motion  and  notice  to  opposite  Counsel,  and 
on  reasonable  cause  shown  for  such  default.  But  before  any  judgment  on 
default  shall  be  set  aside,  the  pleading  which  was  in  default  shall  be  then 
and  there  presented  to  the  Court  for  filing,  and  Uk  judgment  shall  not  be 
set  aside,  and  the  default  opened,  unless  such  pleading  so  offered  for  filing 
shall  seem  to  present  a  good  cause  of  action  or  defense  as  the  case  may  be ; 
provided  that  allowing  the  pleading  to  be  filed  shall  not  be  considered 
an  adjudication  of  its  sufficiency  in  law.  And  the  Court  may,  in  case  a 
default  judgment  is  set  aside,  impose  such  conditions  as  to  the  payment 
of  costs  as  shall  seem  just  and  reasonable. 

12. 

MOTION  DOCKET. 

1.  All  motions  for  rules  and  orders,  demurrers,  exceptions  in  equity,  and 
other  proceedings  which  are  not  grantable  of  course  or  without  notice, 
shall  be  made  in  writing,  and  shall  be  filed  and  entered  on  the  motion 
docket. 

2.  Any  affidavits  or  other  papers  which  may  be  filed  in  opposition  to  any 
motion  or  other  proceeding  shall  be  filed,  and  copies  served  on  opposing 
Counsel  five  days  before  the  hearing  of  such  motion  or  other  proceeding, 
and  any  affidavits  or  other  papers  in  rebuttal  shall  be  filed,  and  copies 
served  on  opposing  Counsel  the  day  preceding  the  hearing. 

3.  There  shall  be  filed  with  each  motion,  demurrer  or  exception  a  brief 
statement  of  the  grounds  of  the  same,  with  citations  of  authorities  re- 
lied upon;  and  failure  so  to  do  shall  be  good  ground  for  striking  the 
motion,  demurrer  or  exception  from  the  files  as  for  want  of  prosecution. 

4.  Saturdays  during  the  term  time  shall  be  set  aside  for  the  call  of 
the  Motion  Docket.  Reasonable  notice  having  been  given  opposing  counsel, 
matters  pending  thereon  will  be  called  in  the  order  of  their  filing;  and  if 
the  adverse  party,  or  his  Counsel,  shall  not  then  appear,  or  shall  not  show 
good  cause  against  the  same,  any  such  matter  may  be  heard  ex  parte,  and 
granted  as  if  not  objected  to.  or  refused,  in  the  discretion  of  the   Court. 

13. 

DISCONTINUANCES. 
Cases  -which  have  been  on  the  Docket  in  the  Western  Division  for  four 
terms,  and  on  the  Docket  of  the  Eastern  Division  three  tenns,  without  any 
proceedings  taken  therein,  shall  be  dismissed  as  of  course,  without  prejudice, 
for  want  of  prosecution,  unless  good  cause  be  shown  to  the  contrary. 
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14. 

NOTICES  FOR  TRIAL. 

1.  Jury  cases  will  not  be  placed  upon  the  calendar  unless  at  issue  and 
noticed  for  trial,  excepting  at  the  October  Term  in  the  Western  Division, 
and  the  December  Term  in  the  Eastern  Division,  when  cases  not  noticed 
will  be  placed  on  the  calendar  for  the  purpose  of  a  general  call  of  the 
docket,  which  will  be  made  at  the  opening  of  the  term,  and  cases  falling 
within  Rule  13  will  be  dismissed.  Rule  13  will  be  enforced  at  other  times 
upon   motion  and  notice   to   Counsel. 

2.  Notices  for  trial  shall  be  in  writing  and  served  upon  Counsel,  and 
filed  with  the  Clerk  not  less  than  twenty  days  before  the  beginning  of 
the  term. 

15. 

ORDER  OF  TRIALS. 

1.  Noticed  ca.ses  set  for  trial  will  be  tried  or  continued  when  reached, 
unless  otherwise  ordered  for  special  reasons. 

2.  Jury  cases  on  the  calendar  for  trial  will  be  tried  or  continued  when 
reached. 

16. 

CONTINUANCES. 

1.  Applications  for  continuance  must  be  made  on  the  first  day  of  the 
term  except  as  to  causes  noticed  for  trial  under  Rule  14,  which  shall  be 
made  on  or  before  the  day  when  the  calendar  of  noticed  causes  is  first 
called,  and  no  grounds  then  existing  will  be  recognized  on  subsequent  ap- 
plication if  the  same  be  resisted. 

2.  Where  a  continuance  is  resisted,  the  application  therefor  shall  be 
put  in  writing,  showing  the  facts  on  which  it  is  founded,  and  shall  be 
verified  by  affidavit  or  professional  statement.  It  shall  be  determined,  with- 
out argument,  and  if  granted,  such  terms  will  be  imposed  as  to  the 
Court  seem  just.  If  the  continuance  be  asked  on  the  ground  of  absence 
of  a  witness,  the  application  shall  state  the  substance  of  what  the  party 
expects  to  prove  by  such  witness,  and  what  efforts  he  has  made  to  procure 
his  attendance,  or  take  his  testimony  by  deposition;  and  if  the  opposite 
party  consent  to  receive  it  in  evidence,  the  case  shall  proceed  for  trial 
unless  the  Court  otherwise  direct;  and  said  statement  shall  then  have  the 
eff'ect  of  a  deposition. 

17. 
GENERAL  CONTINUANCES. 
All  causes  and  matters  pending  in  Court  at  the  close  of  a  term  thereof, 
not   otherwise  disposed   of,  sliall   stand  continued,  of  course,   to   the  next 
term. 

IS. 
TENDERS  AND  OFFERS  TO  CONFESS  JUDGMENT. 
Sections  5137  to  5143,  both  inclusive,  of  the  Revised  Statutes  of  Ohio,  as 
in  force  January  1,  1901,  are  adopted  as  rules  of  this  Court:  Provided, 
however,  that  an  offer  by  the  Defendant  to  confess  judgment  in  a  pending 
action  shall  be  deemed  to  include  not  only  judgment  for  the  sum  named 
in  the   offer,  but   for   all   taxable   costs  then  accrued. 
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19. 

EXAMINATION  OF   WITNESSES. 
Except  by  direction   of  the  Court,   only   one  Counsel  on  each  side   will 
be  permitted  to  take  part   in  the  examination  of  a  witness  in  any   trial 
or  proceeding  before  the  Court. 

20. 

WITNESSES. 

1.  All  witnesses  in  attendance  at  this  Court  shall  claim  their  certificates 
for  mileage  and  per  diem  at  the  time  of  their  discharge  from  such  attend- 
ance, or  within  ten  days  thereafter,  and  in  default  thereof  they  shall 
forfeit  such  claim,  unless  in  special  cases  to  be  adjudged  by  the  Court. 

2.  The  Clerk  of  this  Court  shall  issue  the  necessary  certificates  to  ail 
witnesses  subpoenaed  on  behalf  of  the  United  States  in  all  causes,  civil  as 
well  as  criminal. 

21. 

DEPOSITIONS. 

1.  Notaries  Public,  Commissioners  and  Examiners,  taking  and  certifying 
depositions  to  be  used  in  this  Court  shall  tax  their  fees  for  the  same, 
and  note  the  attendance  and  mileage  of  witnesses;  otherwise  the  Clerk  will 
not  be  held  responsible  for  a  failure  to  tax  the  same  in  the  costs  of  the 
litigation. 

2.  When  a  deposition  has  been  filed  in  any  cause,  it  shall,  except  in  case.s 
in  which  the  Act  of  Congress  prescribes  a  different  rule,  be  opened  by  th'? 
Clerk  upon  the  request  of  either  party  to  the  cause  in  which  the  dep 
osition  was  taken,  or  their  Counsel,  and  such  request,  its  date  and  for 
whom  opened,  shall  thereupon  be  endorsed  by  the  Clerk  upon  the  wrapper 
or  envelope  containing  the  deposition,  and  such  wrapper  or  envelope  shall 
be  attached  to  and  preserved  with  the  deposition. 

3.  Exceptions  to  the  form  and  manner  of  taking  and  returning  deposi- 
tions, including  the  proof  of  the  official  character  of  the  person  takiir,' 
them,  shall  be  reduced  to  writing,  and  filed  in  the  Clerk's  Office  at  least 
one  day  before  the  case  is  called  for  trial,  and  unless  so  filed,  shall  be 
deemed  waived;  and  before  the  trial  of  the  cause,  at  the  request  of  either 
party,  such  exceptions  shall  be  heard  and  decided. 

4.  Depositions  on  file   shall  not  be   withdrawn   without  leave  of  Court. 

5.  Ordered  that  hereafter  Examiners  appointed  under  the  67th  Equity 
Rule  to  take  testimony  in  cases  pending  in  this  Court  shall  be  allowed  a 
per  diem  of  three  dollars  for  each  day  actually  employed,  twenty  (20) 
cents  per  folio  of  one  hundred  (100)  words  for  taking  and  certifying  dep- 
ositions, ten  (10)  cents  each  for  swearing  witnesses,  and  ten  (10)  cents 
for  each  exhibit  filed  with  the  Examiner  or  attached  to  such  depositions, 
which  shall  be  in  full  payment  for  all  services  in  connection  with  the 
taking  of  such  depositions,  including  the  fees  of  the  stenographer  and 
typewriter;  the  expense  of  the  same  to  be  paid  in  the  first  instance  by 
the  party  calling  the  witness,  and  shall  be  imposed  by  the  Court,  as 
part  of  the  costs,  upon  such  party  as  the  Court  shall  adjudge  should  ulti- 
mately pay  them. 
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22. 

EXCEPTIONS  TO  RULINGS. 

1.  Where  the  Jury  retire  to  consider  of  their  verdict,  exceptions  to  the 
charge  of  the  Court  may  be  taken  in  the  absence  of  the  Jury  before 
their  verdict  is  delivered.  In  all  other  cases  exceptions  to  the  rulings  of 
the  Court  must  be  taken  at  the  time  the  ruling  is  made. 

2.  Where  a  Bill  of  Exceptions  is  necessary  to  show  the  ruling  complained 
of,  time  may  be  taken  to  reduce  the  same  to  form;  but  the  bill  shall  be 
signed  and  filed  at  the  term  at  which  the  ruling  excepted  to  was  made, 
unless  at  that  term,  by  order  of  Court  made  therein,  the  time  is  extended 
until  a  subsequent  term. 

23. 

CLOSING  OF  TESTIMONY. 
At  the  expiration  of  three  months  after  a  cause  in  Chancery  is  at  issue, 
or  at  the  expiration  of  the  time  fixed  in  any  order  enlarging  the  time  for 
taking  testimony  according  to  Equity  Rule  69,  either  party  may,  upon  writ- 
ten notice  to  the  opposite  party  or  his  Counsel  of  Record,  apply  to  the 
Court  for  an  order  declaring  the  testimony  closed.  And  thereafter,  should 
the  said  order  be  granted  by  the  Court,  no  further  testimony  shall  be  per- 
mitted to  be  taken  or  filed,  or  if  taken  or  filed,  the  same  shall  not  be- 
received  or  read  in  evidence  in  such  cause. 

24. 

BRIEFS. 
If  parties  to  a  cause  in  chancery  desire  or  expect  to  file  or  submit  to  the 
Court  briefs  upon  the  final  hearing  or  consideration  of  the  cause,  a  copy 
of  such  briefs  for  com.plainant  or  for  the  party  having  the  affirmative  on 
the  issue  joined  must  be  furnished  to  opposing  Counsel  within  thirty  days 
from  and  after  the  close  of  Ihe  testimony;  and  the  other  side  shall  have 
thirty  days  thereafter  within  which  to  prepare  and  serve  upon  opposing 
Counsel  brief  in  answer,  provided  that  either  period  may  be  extended  by 
the  Court  on  notice  and  good  cause  shown.  And  no  brief,  printed,  written 
or  otherwise,  will  be  received  or  considered  by  the  Court  on  any  final 
hearing  in  equity  unless  copies  of  the  same  shall  have  been  furnished  to 
opposing  Counsel  as  above  provided;  except  that  the  Court  may,  in  its  dis- 
cretion, receive  briefs  in  reply,  if  served  upon  opposing  Counsel  a  rea- 
sonable time  before  the  hearing. 

25. 
PRINTING   RECORDS. 

1.  In  any  cause  in  cliancery  the  record  may  be  printed  after  the  closing 
of  the  testimony,  and  the  expense  thereof  taxed  in  the  costs,  either  upon 
stipulation  filed  in  the  cause,  or  upon  order  of  Court  made  upon  motion 
and  reasonable  notice. 

2.  Parties  may  agree,  by  written  stipulation,  filed  at  any  time  after 
the  closing  of  the  testimony,  and  before  the  printing  is  begun,  that  parts 
only  of  the  record  shall  be  printed,  and  the  cause  may  be  heard  on  the 
parts  so  printed ;  but  the  Court  may,  in  such  cases,  direct  the  printing  of 
any  part  of  the  record  which  has  not  been  printed  by  stipulation. 
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3.  The  Clerk  shall  supervise  all  printing  of  records  permitted  under 
the  preceding  paragraphs,  which  printing  shall  be  done  in  the  form  and 
style  required  at  the  time  by  Rules  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit.  At  least  fifty  copies  of  the  record  shall 
be  printed  of  which  not  less  than  twelve  shall  be  for  the  use  of  the 
Counsel  in  the  cause,  to  be  apportioned  among  them  as  equally  as  may  be ; 
four  shall  be  for  the  use  of  the  Court;  four  shall  be  retained  by  the 
Clerk  for  the  files  of  this  Court,  and  for  the  making  of  transcripts;  and  at 
least  thirty  shall  be  held  by  the  Clerk  to  be  transmitted  to  said  Court  of 
Appeals,  should  the  cause  be  taken  to  that  Court. 

4.  For  preparing  the  record,  or  a  transcript  thereof  for  the  printer, 
indexing  the  same,  supervising  the  printing  and  distributing  the  printed 
copies,  the  Clerk  shall  receive  the  same  fees  which,  at  the  time  such  serv- 
ices were  rendered,  shall  be  allowed  to  the  Clerk  of  said  Circuit  Court  of 
Appeals  for  similar  services. 

5.  Upon  the  making  of  such  order  or  the  filing  of  such  stipulation,  and 
the  closing  of  the  testimony,  the  Clerk  shall  cause  an  estimate  to  be  made 
of  the  cost  of  printing  the  record,  and  his  fees  for  preparing  it  for  the 
printer,  and  for  supervising  the  printing  thereof,  and  shall  at  once  notify 
the  Solicitors  for  all  parties  if  the  printing  be  done  by  stipulation,  or  the 
Solicitors  for  the  parties  making  the  motion  if  the  printing  be  done  by 
order  of  Court,  of  the  amount  of  such  estimate;  and  the  amount  of  such 
estimate  shall  be  paid  to  the  Clerk  by  the  parties  whose  Solicitors  are  thus 
notified  within  ten  days  after  such  notice ;  and  such  payment  maj'  be 
enforced  by  Rule  of  Court  as  for  contempt,  or  if  the  Complainant  be  in 
default  by  dismissal  of  the  cause. 

6.  If  the  cost  of  printing  and  supervision  shall  be  less  than  the  amount 
estimated  and  paid,  the  Clerk  shall  refund  the  difference  to  the  party 
paying  the  same;  and  if  paid  by  more  than  one,  shall  refund  it  to  them 
proportionally.  If  the  cost  is  greater  than  the  estimate,  the  amoimt  of 
such  excess  shall  be  paid  to  the  Clerk  before  he  shall  file  the  printed 
record  or  deliver  any  copies  thereof. 

7.  Upon  final  decree  the  amount  paid  for  printing  and  supervision  shall 
be  taxed  as  the  Court  may  direct  and  collected  as  other  costs. 

26. 

SUMMONS  AND  SEVERANCE. 
Wlienever  a  judgment  or  decree  of  the  Circuit  Court  is  joint,  or  jointly 
affects  all  the  Plaintiffs  or  all  the  Defendants,  and  it  is  desired  by  less 
than  all  the  Plaintiff's  or  Defendants  to  prosecute  a  writ  of  error  or  appeal 
to  such  judgment  or  decree,  it  shall  be  sufficient  for  the  purpose  of  sever- 
ing the  interest  of  parties  neglecting  or  refusing  to  join  in  such  writ  of 
error  or  appeal,  and  to  entitle  the  party  or  parties  so  desiring  to  have 
an  appeal  granted  to  him  or  them  as  to  his  or  their  own  interest,  that 
ten  days'  written  notice,  by  letter  or  otherwise,  duly  served  upon  the 
other  party  or  parties  jointly  affected  by  such  judgment  or  decree,  or 
upon  his  or  their  counsel  of  record,  of  the  time  and  place  of  application 
to   the   Court    for   such   severance,   aiid   neglect   or   refusal    to   join   in   such 
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writ  of  error  or  appeal  after  such  notice,  shall  entitle  the  party  or 
parties  applying  for  the  same  to  a  severance  and  an  order  granting  a 
w  rit  of  error  or  appeal  as  to  his  or  their  owti  interests. 

27. 

MODELS,   EXHIBITS,   ETC. 

Models,  diagrams,  material  or  other  form  of  Exhibit,  constituting  part 
of  the  evidence  in  any  cause  pending  in  this  Court,  or  used  or  intended 
to  be  used  upon  trial,  hearing  or  argument  of  any  such  cause  shall  be 
placed  in  the  custody  of  the  Clerk  of  this  Court,  who  shall  be  responsible 
for  the  same;  and  the  Clerk  of  this  Coui't  may  require  the  Marshal  of 
this  District  to  take  charge  of,  store  and  preserve  any  of  said  models, 
diagrams,  material  or  other  exhibit,  subject  to  the  order  of  the  Clerk, 
taking  a  receipt  from  said  Marshal  for  the  same;  and  thereafter  said 
models,  diagrams,  material  or  other  form  of  exhibit  shall  be  produced  by 
the  Clerk  for  use  in  the  Clerk's  Office  or  Court  room,  upon  trial,  hearing 
or  argument  of  such  cause,  at  the  request  of  the  Court  or  any  judge  there- 
of, or  at  the  request  of  Counsel  for  either  party  to  the  cause  to  which 
the  same  relate. 

28. 
AMERCEMENT. 

The  Marshal  may  be  amerced  for  like  causes,  and  like  proceedings  may 
be  had  to  effect  the  same,  as  are  provided  by  the  Laws  of  the  State  of 
Ohio  for  the  time  being  for  the  amercement  of  Sheriffs.  Amercements  shall 
be  entered  on  the  records  of  the  Court,  and  shall  have  the  same  force  and 
effect  as  judgments  at  law. 

29. 
BAIL   AND  SECURITY. 

No  Attorney  or  Counselor  at  Law  or  any  Clerk  of  this  Court  or  Marshal 
or  his  Deputies  shall  be  received  as  bail  or  security  for  any  purpose  in 
any  cause  or  matter  in  this  Court,  and  no  Attorney  or  Counselor  at  Law 
shall  be  summoned  to  serve  on  any  grand  or  petit  jury. 

30. 

BAILIFFS. 
The   Marshal   is   authorized  to  employ   not    more  than   three  bailiffs   to 
attend  each  term  of  the  Circuit  and  District  Courts. 

31. 

COMMISSIONER'S  ACCOUNTS. 
Accounts  of  United  States  Commissioners  against  the  United  States 
for  their  fees  for  per  diems,  and  on  subpoenas  and  other  writs  in  criminal 
cases,,  will  not  be  certified  to  by  any  of  the  Judges  of  this  Court  unless 
the  District  Attorney  of  the  United  States  for  this  District  shall  have 
previously  certified  that  the  several  cases  included  in  said  accounts  were 
proper  ones  for  inquiry  by  the  Commissioner,  and  that  process  was  issued 
and  witnesses  were  subpoenaed   with  his   assent. 
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.32. 

OATHS. 
Commissioners,  Examiners  and  Masters  in  Chancery  shall,  respectively, 
before  entering  upon  their  official  duties,  take  an  oath  to  support  the 
Constitution  of  the  United  States,  and  to  faithfully  and  impartially  dis- 
charge the  duties  pertaining  to  their  offices,  which  may  be  administered 
and  certified  by  any  person  who  is  authorized  by  the  laws  of  the  United 
States  to  administer  oaths. 

33. 
RECEIVER'S  COPIES. 
In  all  causes  in  equity  in  which  receivers  are  or  shall  be  appointed 
by  the  Court  for  any  purpose,  it  shall  be  the  duty  of  the  Clerk  to  furnish 
for  the  use  of  the  receiver  a  copy  of  the  order  of  appointment,  and  of 
all  subsequent  or  other  orders  relating  to  his  duties,  duly  certified;  and 
the  fees  for  such  copies  shall  be  taxed  as  costs  in  the  cause. 

34. 

FIXAL  RECORD. 

The  final  record  in  actions  at  law  shall  consist  of  the  pleadings,  the 
process  and  return,  and  all  orders  and  decrees.  In  equity  and  admiralty 
causes  final  record  shall  be  made  in  the  manner  provided  by  Section  2.55 
of  the  Revised  Statutes. 

Where  an  appeal  or  a  writ  of  error  is  taken,  the  final  record  shall 
also  contain  the  petition  for  the  writ  of  error  or  appeal,  the  bill  of  excep- 
tions, the  assignment  of  errors,  the  order  allowing  the  writ,  the  bond  and 
the  mandate. 

In  criminal  causes  it  shall  include  the  indictment  or  information,  the 
capias   and  return,  the   entries  and  the   final   commitment  and  return. 

When  in  a  cause  in  chancery  or  an  action  at  law,  a  final  decree  or 
judgment  is  entered  reciting  that  it  is  by  consent  of  parties  or  without 
prejudice,  no  complete  record  shall  be  made  unless  specially  directed  by 
the  Court  or  one  of  the  Judges  thereof. 

35. 

JOURNAL   ENTRIES,   ETC. 

1.  Counsel  for  the  party  in  whose  favor  an  order,  decree  or  judgment 
is  rendered  shall,  within  three  (3)  days  thereafter,  unless  further  time 
be  given  by  the  Court,  prepare  the  proper  journal  entry  and  submit  it  to 
counsel  for  the  adverse  party  who  shall  approve  or  reject  the  same  within 
two  (2)  days  after  the  receipt  thereof. 

2.  When  approved  or  rejected  by  counsel,  it  shall  be  so  endorsed  and 
handed  to  the  Court.  If  counsel  are  unable  to  agree  on  the  entry,  it  shall 
be  submitted  to  the  Judge,  who  will  direct  what  entry  shall  be  made. 

3.  Upon  failure  to  comply  with  this  rule,  the  Court  may  order  the 
Clerk  to  make  the  entry. 

4.  No  entry  in  any  case  shall  be  made  by  the  Clerk  until  approved  by 
the  Court. 

5.  In  jury  cases  the  entry  shall  be  drawn  by  the  Clerk  without  subraia- 
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sion  to  counsel,  and  judgment   shall  be  entered   upon  the  verdict  at   once 
upon  approval  of  the  entry  by  the  Court. 

6.   The  Clerk  shall,  however,  reserve   exceptions  for  the  defeated  party. 

36. 

RULES   IN   CRIMINAL  OASES. 
The  rules  adopted  by  the  District  Court  from  time   to  time  in  criminal 
cases  will  govern  practice  in  this  Court  so  far  as  they  may  be  applicable. 

37. 

STENOGRAPHIC  REPORTS. 
Stenographic  reports  will  be  received  for  purposes  of  appellate  proceed- 
ings only  when  made  by  a  stenographer  approved  by  the  Judge  presiding 
at  the  trial,  who  will  summarily  determine  all  questions  of  compensation 
as  to  which  the  stenographer  and  those  employing  him  disagree,  and  whose 
decision  thereon  shall  be  accepted  as  conclusive. 

38. 

REPEAL   OF   FORMER    RULES. 
All  rules  of  the  United  States  Circuit  Court  for  the  Southern  District 
of  Ohio,  heretofore   made  or  promulgated,  except  such  as  are  herein  con- 
tained, are   hereby   repealed  and  declared  void. 
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RULES   OF    THE   DISTRICT   COURT. 

1. 
CIRCUIT   COURT   RULES   ADOPTED. 

In  cases  not  provided  for  by  the  Rules  of  this  Court,  the  Rules  of  the 
Circuit  Court  for  this  District,  so  far  as  the  same  are  in  their  nature 
applicable,  shall  be  considered  as  Rules  of  this  Court  until  otherwise 
ordered. 

ADMIRALTY  AND  REVENUE   CASES. 
2. 
TERMS. 

Unless  otherwise  ordered  there  shall  be  held  an  adjourned  or  Special 
Term  of  the  District  Court  on  the  first  and  third  Tuesdays  of  each  montli 
out  of  the  General  Terms,  at  which  all  process  in  admiralty  may  bo 
made  returnable  and  any  Judicial  business  be  transacted.  Should  the 
Judge  fail  to  attend  at  any  such  term,  all  process  and  proceedings  shall 
be  continued,  of  course,  to  the  next  term  at  which  the  Judge  may  be 
in  attendance. 

3. 
PROCESS. 

For  the  return  of  all  admiralty  process  the  first  and  third  Tuesdays  of 
each  month  shall  be  rule  days.  When  ten  daj's  intervene  between  the 
issuing  of  process  and  the  next  rule  day,  it  shall  be  returnable  on  that  day, 
otherwise  on  the  next  succeeding  rule  day.  Final  process  shall  be  made 
returnable  on  the  first  day  of  any  general,  or  adjourned,  or  special  term, 
-at  the  option  of  the  party  ordering  it,  expressed  in  his  prsecipe,  provided 
sufficient  time  be  given  for  the  publication  of  all  notices  required  by  law 
in  the  premises.  If  for  any  cause  the  Marshal  can  not  act  in  the  service 
of  process,  some  other  person  shall  be  specially  designated  by  the  Judge. 

4. 

BAIL  FOR  COSTS. 
1.  In  all  cases  except  libels  for  seamen's  wages,  or  for  salvage,  when 
the  salvors  are  in  possession,  it  shall  be  the  duty  of  the  Clerk  to  demand 
security  for  costs  before  issuing  process,  which  security  may  be  given  by 
an  endorsement  on  the  prsecipe,  writ  or  libel,  in  the  nature  of  stipulation, 
by  a  separate  written  stipulation,  or  by  a  deposit  of  money  with  the 
Clerk  to  any  amount  not  exceeding  three  hundred  dollars,  nor  less  than 
fifty  dollars,  as  the  Clerk  may  determine;  and  when  such  costs  shall 
become  due  by  default  or  otherwise,  a  judgment  or  decree  may  be  entered 
therefor   against  the  security  on  motion  and  ten  days'  notice  in  writing. 
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2.  In  all  cases  not  embraced  in  the  last  preceding  Rule,  on  motion  of 
defendant  or  claimant,  the  Court  will,  in  its  discretion,  direct  the  libellant, 
on  pain  of  dismissing  his  libel,  to  give  the  like  security. 

3.  If  in  any  case  a  libel  shall  be  filed  in  behalf  of  a  libellant  before  se- 
curity for  costs  and  expenses  shall  be  filed  as  required  by  the  first  clause 
of  this  Rule,  the  proctor  for  such  libellant  shall  be  liable  for  such  costs 
and  expenses  to  the  amount  specified  in  said  Rule  until  such  security  shall 
bo  filed,  and  the  payment  thereof  may  be  enforced  by  summary  process 
in  personam  against  such  proctor. 

5. 
PUBLICATION. 

Notices  required  to  be  published  in  a  newspaper  shall  be  drawn  up  by 
the  proctor  of  the  party  at  whose  instance  they  are  published — sliall  con- 
tain a  summary  statement  of  the  facts  of  which  notice  is  required  to 
be  given — shall  be  signed  by  the  Marshal,  and  by  him  published  for  the 
required  time,  either  in  the  Cincinnati  Daily  Commercial  Tribune  or  the 
Cincinnati  Daily  Enquirer,  at  his  option,  luiless  the  said  proctor  shall,  in 
his  praecipe,  designate  which  he  prefers.  When  notice  of  seizure  in  pro- 
ceedings in  rem  has  once  been  duly  advertised,  the  interposition  of  other 
claims  upon  the  thing  seized  shall  not  require  other  seizure  or  advertise- 
ments, and  if  made  it  shall  be  at  the  cost  of  the  party  making  it,  and 
ail  such  claims  shall  be  filed  and  docketed  in  the  original  suit,  and  shall 
have  the  same  effect  as  if  there  had  been  separate  seizures  and  publica- 
tions. 

6. 
DEPOSITARY. 

The  Third  National  Bank  of  Cincinnati,  Ohio,  shall  be  the  place  of  de- 
posit for  all  moneys  paid  into  the  Court  in  virtue  of  admiralty  pro- 
ceedings, which  moneys  shall  only  be  withdrawn  by  order  of  Court,  on  the 
check  of  the  Clerk,  countersigned  by  the  Judge,  and  the  clerk  shall  keep 
a  book  in  which,  under  the  title  of  each  particular  suit,  an  account  shall 
be  kept  of  all  moneys  received  and  disbursed  in  each  suit. 

7. 

RULE  DAYS. 
For  the  filing  of  pleadings  in  admiralty  cases,  every  second  Tuesday 
from  the  return  day  of  the  writ  shall  be  a  Rule  day  until  the  issue  be 
made  up,  and  a  party  from  whom  a  pleading  is  due,  neglecting  to  file 
the  same  on  or  before  the  Rule  day,  shall  be  regarded  in  contumacy  and 
default.  But  the  Court  may  in  term  time  grant  longer  or  shorter  rules, 
and  may  allow  defaults  to  be  opened  and  pleadings  filed  upon  such  terms 
as  to  costs  and  time,  and  upon  such  cause  shown  as  may  be  deemed  just. 

8. 

PLEADINGS. 
Every  libel,  answer  or  claim  in  admiralty  shall  be  verified  by  affidavit 
if    it    contain    afiirmative    allegations.      This    affidavit    shall    be    made    by 
the  party,  or  by  his  proctor,  or  agent,  in  case  his  own  affidavit   can  not 
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be  had,  the  reason  whereof  shall  be  stated.  Wlien  a  signature  onlv  shall 
be  required,  that  of  the  proctor  shall  be  sufficient,  but  no  pleading  shall 
be  received  without  such  signature. 

When  special  interrogatories  shall  be  propounded  at  any  stage  of  the 
proceedings  they  shall  be  answered  by  the  next  Rule  day,  if  there  be  ten 
days  from  the  time  of  filing,  otherwise  by  the  next  Eule  day  thereafter. 
From  the  time  an  admiralty  cause  is  pending,  either  by  service  of  pmccss 
or  by  publication,  all  parties  shall,  at  their  peril,  take  notice  of  all  plead- 
ings, orders  and  proceedings  in  the  cause,  without  any  special  notice  from 
the  adverse  party.  Exceptions  to  the  libel,  answer  or  other  proceeding 
shall  be  in  writing  and  shall  specifically  set  forth  the  causes  of  exception. 

o. 

SHIPKEEPERS. 

1.  For  the  custody  of  vessels  and  other  property  while  under  arrest, 
the  Marshal  shall  be  entitled  to  such  fees  and  compensation  as  may  be 
allowed  hx  the  order   of  the  Judge,  not   exceeding  $2.50  per  diem. 

2.  No  shipkeeper  fees  shall  be  taxed  as  part  of  the  costs  in  any  ad- 
miralty suit  in  this  Court  unless  the  services  have  been  actually  rendered, 
and  an  account  of  the  items  of  the  expenses  incurred  in  the  keeping  of  the 
vessel,  verified  by  affidavit,  shall  have  been  filed. 

10. 

NOTICE  OF  SALES. 
Not  less  than  six  days'  notice  shall  be  given  of  the  sale  of  property 
on  final  process;  and  when,  in  the  opinion  of  the  Marshal  or  his  deputy, 
by  whom  the  sale  is  to  be  made,  the  circumstances  of  the  case  require  a 
longer  notice,  he  may,  in  his  discretion,  extend  it  to  any  time  not  exceed- 
ing twenty  days. 

11. 
DELIVERY    OF    PROPERTY   UNDER    SEIZURE. 

1.  Applications  for  the  delivery  to  the  claimants  of  property  seized  as 
forfeited  under  any  law  of  the  United  States  may  be  made  at  any  time 
after  the   service  of  the   monition  and   warrant  of  arrest. 

2.  At  least  four  days'  notice  of  the  application  shall  be  given  to  the 
District  Attorney  and  to  the  collector  of  the  collection  district  in  which 
the  seizure  was  made,  accompanied  by  the  service  on  each  of  them  of  a 
copy  of  the  petition  for  delivery,  unless  the  application  be  made  in  open 
Court,  when  the  District  Attorney  and  Collector  are  present,  in  which 
case  no  previous  notice  shall  be  necessary. 

3.  Unless  a  claim  duly  verified  shall  have  already  been  interposed  by  the 
applicant,  he  shall  show  at  the  time  of  his  application,  by  his  own  oath 
or  other  evidence,  that  he  is  lawfully  entitled  to  appear  as  claimant  in 
the  case. 

4.  The  appraisers  shall  be  sworn  faithfully  and  fairly  to  appraise  the 
property  in  question,  and  make  a  true  report  of  the  value  thereof,  ac- 
cording to  the  best  of  their  understanding,  without  unnecessary  delay. 

5.  Reasonable  notice  of  the  time  and  place  appointed  by  the  appraisers 
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to  make  the  appraisement  shall  be  given  to  the  District  Attorney,  Collector 
and  claimant. 

6.  For  the  purpose  of  ascertaining  the  value  of  the  property  to  be  ap- 
praised the  appraisers  may  examine  such  persons  on  oath,  and  receive 
such  affidavits  taken  before  one  of  the  Commissioners  of  the  District  Court, 
as  they  may  think  proper. 

7.  On  the  return  of  the  appraisement  to  the  Court,  or  to  the  Judge  in 
vacation,  accompanied  by  a  certificate  from  the  Collector,  that  the  duties 
have  been  paid  on  the  property  seized,  if  any  be  chargeable  thereon;  and 
on  satisfactory  evidence  that  the  expenses  of  the  appraisement  have  been 
paid  by  the  claimant;  and  on  the  execution  of  a  bond  by  the  claimant,  in 
conformity  vi^ith  the  statutes  of  the  United  States  in  such  case  made  and 
provided,  before  the  Court,  Judge  or  Clerk,  an  order  will  be  granted  for 
the  delivery  of  the  property  to  the   claimant. 

8.  The  appraisers  shall  severally  be  entitled  to  be  paid  for  their  serv- 
ices in  making  an  appraisement,  three  dollars  a  day  for  each  day  neces- 
sarily  spent   in   the   performance  of   such  service. 

9.  But,  whenever,  in  any  case,  the  value  of  the  property  seized  shall  be 
agreed  upon  between  the  Collector  and  District  Attorney,  in  behalf  of  the 
United  States  and  the  claimant,  and  a  certificate  in  writing  expressive  of 
such  agreement,  shall  be  signed  by  them  and  filed  in  the  Clerk's  Office, 
such  valuation  shall  have  the  same  validity  and  effect  as  if  it  had  been 
made  and  reported  by  appraisers  duly  appointed  for  that  purpose;  in 
which  case  the  notice  required  by  paragraph  two  (2)  of  this  rule  shall 
be  dispensed  with. 

13. 

SALE    OF   PERISHABLE    PROPERTY. 

1.  Application  for  the  sale  of  perishable  property  seized  as  forfeit  under 
any  law  of  the  United  States  may  be  made  either  by  the  District  Attorney 
of  the  United  States,  or  by  the  claimant,  at  any  time  after  the  service 
of  monition  and  warrant  of  arrest. 

2.  At  least  four  days'  notice  of  the  application,  when  made  by  the 
claimant,  shall  be  given  to  the  District  Attorney,  and  to  the  Collector, 
within  whose  collection  district  the  seizure  was  made,  accompanied  by 
the  service  of  a  copy  of  the  petition  for  decree  or  order  of  sale :  and  a 
like  notice  shall  be  given  to  the  claimant  (if  there  be  one)  or  his  Proctor 
or  Attorney;  when  the  application  is  made  in  open  Court,  and  the  Proctor 
or  Attorney  of  the  opposite  party  is  present,  no  previous  notice  shall  be 
necessary. 

3.  When  the  application  is  made  by  the  claimant,  before  a  claim  duly 
verified  shall  have  been  already  interposed,  he  shall  at  the  time  of  his 
application,  be  required  to  show,  by  his  oath  or  other  evidence,  that  he 
is  lawfully  entitled  to  appear  as  claimant  in  the  case. 

4.  The  place  of  sale,  and  the  length  of  notice  of  sale  to  be  given  by  the 
Marshal,  Avill  be  determined  by  the  Court  or  .Judge  in  each  case  aecordin':? 
to  the  nature  and  circumstances  of  the  case,  and  prescribed  in  the  order  of 
sale. 
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5.  Wlien  an  application  for  an  order  of  sale  is  resisted  by  the  opposite 
party,  and  the  propriety  of  such  order  appears  doubtful,  surveyors  will 
be  appointed  preliminarily  to  examine  and  report  as  to  the  condition  of 
the  property. 

13. 
APPEALS. 

Appeals  in  admiralty  to  the  Circuit  Court  of  Appeals  shall  be  taken 
within  ten  days  from  the  date  of  the  decree,  unless  further  time  be  given 
by  special  order  of  the  Judge.  The  appeal  shall  be  in  writing,  and 
shall  specify  particularly  from  what  part  of  the  decree,  if  less  than  the 
whole,  the  appeal  is  taken. 

The  appeal  shall  be  filed  with  the  Clerk  of  the  District  Court,  and  from 
that  time,  security  having  been  given,  it  shall  be  considered  as  perfected; 
and  it  shall  be  the  duty  of  said  Clerk  within  twenty  days,  unless  a  longer 
time  shall  be  allowed  by  the  District  Judge,  to  prepare  and  deliver  to  the 
Clerk  of  the  Circuit  Court  of  Appeals,  together  with  said  appeal,  the 
records  in  such  case  required  by  the  52nd  of  the  Supreme  Court  Rules,  and 
when  this  is  done,  so  much  of  the  case  as  is  appealed  shall  be  in  the 
exclusive   control  of  the   Circuit   Court  of   Appeals. 

With  a  view  to  provide  for  the  certifying  of  testimony  in  the  case 
of  appeal  the  Court  will,  unless  otherwise  agreed  by  the  parties,  cause  all 
oral  testimony  to  be  reduced  to  writing  as  the  trial  progresses,  either  by 
the  Judge,  the  Clerk,  or  a  commissioner  designated  for  that  purpose,  the 
cost  of  which  shall  be  taxed  in  the  bill  of  costs,  and  such  testimony  shall 
stand  upon  the  same  footing  as  depositions,  and  be  certified  up  accordingly. 
Upon  written  application  to  the  Court  from  which  the  appeal  is  to  be 
taken,  proceedings  in  execution  may  be  suspended  until  the  time  for  per- 
fecting the  appeal  shall  have  elapsed.  The  amount  of  security  to  be  given 
by  the  appellant  shall  be  fixed  by  the  Court  from  which  the  appeal  is 
taken,  and  its  sufficiency  shall  also  be  approved  by  the  Court,  if  given 
in  term  time,  otherwise  by  the  Clerk. 

IN  BANKRUPTCY. 

14. 

PETITIONS. 
Petitions  should  state  where  the  debtor  has  resided,  including  the  street 
and  number,  if  any,  and  also  where  his  principal  place  of  business,  if  any, 
has  been  during  the  preceding  six  months,  or  the  greater  part  thereof, 
and  also  the  date  of  any  assignment  or  insolvent  proceedings  under  the 
laws  of  a  State.  The  petitioner  shall  also  aggregate  the  liabilities  set 
forth  in  his  schedule  in  bankruptcy. 

15. 

PAYMENT  OF  FEES. 

The  Clerk  shall  pay  to  the  Referee  the  $10  deposited  as   the  Referee's 

fees  upon  receiving  his  certificate  that  the  case  has  been  closed  and  his 

services   have  been  rendered.     The  Trustee's  fees  of  $5.00  deposited   with 

the  Clerk  sli^ll  be  paid  to  the  Trustee  upon  the  certificate  of  the  Referee 
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that  the  services  of  the  Trustee  have  been  actually  rendered  and  that 
the  case  has  been  closed.  Where  there  are  no  assets  the  case  shall  be 
deemed  closed,  for  the  purpose  of  payment  of  said  fees  to  the  Referee 
and  Trustee,  when  a  discharge  has  been  granted  or  refused  to  the  Bank- 
rupt. If  no  application  for  a  discharge  has  been  made  the  case  shall  be 
deemed  closed  at  the  expiration  of  two  months  from  the  date  of  the  filing 
of  the  report  of  the  Referee.  In  cases  where  there  are  assets  the  case 
shall  be  deemed  closed  upon  the  confirmation  of  the  composition  or  the 
payment  of  the  final  dividend. 

16. 

NEWSPAPERS  DESIGNATED.  • 
The   following  newspapers  are   hereby   designated  in  pursuance  of   Sec- 
tion 28  of  the  Bankruptcy  Act: 

WESTERN   DIVISION, 

Adams  Countv  The  New  Era  West  Union 

Brown  County   The  Bee    Ripley 

Butler  County    The  Republican  News Hamilton 

Chprnpai^n  County   The  Citizen  Gazette Urbana 

Clark  County    .  . .' Tlse  Press  Republic Springfield 

Clermont  County The  Courier   Batavia 

Clinton  County" The  .Journal   Wilmington 

Darke   County    "^'^le  Courier Greenville 

< Jreene  County  The  Gazette   Xen  a 

Hamilton  Coimty   The  Court  Index  Cincinnati 

Highland  Countv The  Herald  News  Hillsboro 

Lawrence  County    The  Register Ironton 

Miami  County   The  Buckeye Troy 

Montgomery  County    Tlie  Press Dayton 

Preble  County    Ihe  Register Eaton 

Scioto   County    The  Blade Portsmouth 

Shelby  County   The  Gazette   Sidney 

Warren  County   The  Western  Star  Lebanon 

EASTERN  DIVISION. 

Athens   County    The  Messenger-Herald ....  Athens 

Belmont  County    The  Belmont  Chronicle St.  Clairsville 

Coshocton  County Coshocton  Age  Coshocton 

Delaware  County The  Gazette  Delaware 

Fairfield  County   The  Lancaster  Gazette Lancaster 

Fayette  Coimty "I'he  Cyclone  and  Fayette 

Republican  Washington  C.  H. 

Franklin  County  ^  he  Ohio  State  Journal Columbus 

Gallia  County  Ihe  Gallia  Times Gallipolis 

Guernsey  County 1  he  Republican  Press Cambridge 

Harrison  County  The  Cadiz  Republican Cadiz 

Hocking  County The  Journal -Gazette   Logan 

Jackson  County The  Sim  Jackson 

Jefl'erson  County   Ihe  Herald  Star  Steubenville 

Knox  County The  Republican  News  ^It.  Vernon 

Licking  County   The  American  Tribune Newark 

Logan  County    The  Republican   Bellefontaine 

Madison  County The  Enterprise   London 

Meigs  County The  Tribune-Telegrajih Pomeroy 

Monroe  County   1  he  Gazette Woodsfield 

2210 


FiU'Cedure]  KUI>ES    SOrTIIlCKX    KISTUICT    OHIO  App.   I.,    F. 

Morgan  County   Tlie  Herald McConiiellsvill.' 

Morrow  County   Tlie  Sentinel    Mt.  (lilcad 

Muskingum  County    The  Times  Recorder   Zanesvilli- 

Noble  County  The  Republican  Journal Caldwell 

Perry  County  The  Tribune New  Lexington 

Pickaway  County   The  Union-Herald   Circlevilh" 

Pike  County   The  News   Waverly 

Ross  County   Scioto  Gazette Chillicothe 

Union   County    The  Tribune ilaryaville 

Vinton  County  The  Republican McArthur 

Washington  County   The  Register Marietta 

17. 

BANKS   DESIGNATED. 

The  following  Banking  Institutions  are  hereby  designated  as  depositories 
of  money  of  Bankrupt  estates  by  Trustees: 

WESTERN   DIVISION. 

Adams  County  Adams  County  Bank West  Union 

Brown  County    Citizens'  National  Bank   .  .    Ripley 

Butler  County   First  National  Bank   Hamilton 

Champaign  County National  Bank  of  Urbana  Urbana 

Clark  County    Lagonda  National  Bank Springfield 

Clermont  County First  National  Bank Batavia 

Clinton  County    First  National  Bank VVilminfton 

Darke   County    Fanners  National  Bank Greenville 

Greene  County Xenia  National  Bank Xenia 

Hamilton  County    tI^'"  wf  ^^'""^^  f^''^^ Cincinnati 

'  HP  Atlas  ^National  Bank 

Highland  County Farmers  &  Traders  Bank Hillsboro 

Lawrence  County    r  irst  National  Bank  Ironton 

Miami  County    Troy  National  Bank Trov 

Montgomery  County    Tliird  National  Bank  Davto'n 

Preble  County   Preble  County  Nat'l  Bank Eaton 

Scioto   County    i'ortsmouth  National  Bank  ....  Portsmouth 

Shelby  County  Citizens'  Bank  Sidney 

Warren  County   Lebanon  National  Bank Lebanon 

EASTERN  DIVISION. 

Athens  County  First  National  Bank Athens 

Belmont  County    ]<'irst  National  Bank St.  Clairsville 

("oshocton  County 

Delaware  County    Delaware  Co.  Nat'l  Bank Delaware 

Fairfield  County    Hocking  Vallev  Nat'l  Bank   Lancaster 

,  Fayette  County The  Midland  Nat'l  Bank .  .Washington  C.  H. 

Franklin  County   Clinton  National  Bank Columbus 

Gallia  County First  National  Bank Gallipolis 

Guernsey   County    Old  National  Bank   Cambridge 

Harrison  County   Fourth  National  Bank  Cadiz 

Hocking  County    First  Bank   Logan 

Jackson  County   First  National  Bank   Wellston 

Jefferson  County  Commercial  Nat'l  Bank   Steuben\ille 

Knox  Comity    First  National  Bank Mt.  Vernon 

Licking  Coimty    Peoples'  National  Bank Newark 

Logan  County    People's  National  Bank Bollefontaino 

Madison  County    The  Central  Bank London 
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Meigs  County Pomeroy  National  Bank Pomeroy 

Monroe  County    

Morgan  County   Citizen's  Bank McConnellsville 

Morrow  County  First  National  Bank   Cardington 

Muskingum  County   Citizens'  National  Bank  Zanesville 

Noble  County  First  National  Bank Caldwell 

Perry  County  Perry  County  Bank  Co New  Lexington 

Pickaway  County   First  National  Bank Circleville 

Pike  County   Hayes,  Jones  &  Co Waverly 

Ross  County   First  National  Bank Chillicothe 

Union  County    People's  Bank  Marysville 

Vinton  County Vinton  County  Nat'l  Bank MoArthur 

Washington  County First  National  Bank Marietta. 

18. 
FEES    IN    INVOLUNTARY    CASES. 
Fees   deposited   by   the   petitioner   in   an   involuntary   case   shall   be   re- 
turned to  him  by  the   Trustee   out  of  the  estate  of  the   Bankrupt  in  all 
cases   where  property  sufficient  for  such  purpose  comes  into  the  hands  of 
the  Trustee. 

19. 
IN  FORMA  PAUPERIS. 
Petitioners  who  have  made  no  deposit  with  the  Clerk  for  services  of 
officers  should  be  examined  by  or  under  direction  of  the  Referee,  on  their 
appearance  before  him,  as  regards  their  moans;  and  if  the  Referee  is  not 
satisfied  of  the  Bankrupt's  inability  to  make  the  deposit,  a  report  thereof 
should  be  made  to  the  Judge. 

20. 
RETURN  AND  ANSWER  DAY. 
In  involuntary  cases  return  day  shall  be  within  fifteen  days,  and  an- 
swer day  shall  be  within  ten  days  thereafter.    In  voluntary  cases  the  first 
hearing  before  the  Referee  shall   be  within  fifteen  days  of  the  reference, 
at  least  ten  days'   notice   of  such  hearing  having  been  given. 

31. 

\\TIERE  NO  REFEREE  OR  NEWSPAPER. 
In  case  a  petition  is  filed  by  or  against  a  bankrupt  who  resides  in  any 
County  where  there  is  a  vacancy  in  the  office  of  Referee,  or  where  the 
Referee  is  disqualified,  absent,  sick  or  otherwise  unable  to  act,  the  refer- 
ence shall  be  made  to  the  Referee  who  is  most  conveniently  located  to 
the  bankrupt's  residence.  In  case  a  petition  is  filed  by  or  against  a  bank- 
rupt who  resides  in  a  county  where  there  is  no  designated  newspaper,  or 
where  the  designated  newspaper  for  any  reason  refuses  to  act,  the  notices 
required  by  law  may  be  published  in  a  newspaper  named  by  the  parties 
in  interest  published  in  the  County  *where  the  bankrupt  resides  or  the 
major  part  of  his  property  is  situated. 

22. 

COUNTERSIGNING  CHECKS. 
The  Referee  before   whom  a   case  is  pending   is   designated  as   the  one 
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to  countersign  all  warrants  and  cliccks  for  the  withdrawal  of  money  from 
the  depository,  xinder  General  Order  29,  unless  otherwise  specially  ordered 
by  the  Judge. 

23. 
PUBLICATION-. 
Notices  of  application  for  discharge  as  provided  for  in  Section  58c,  of 
the  Bankrupt  Act,  shall  be  by  publication  in  the  designated  newspaper  in 
each  County,  three  times  in  the  Counties  of  Clark,  Franklin,  Hamilton  and 
Montgomery,  and  twice  in  each  of  the  other  Counties  of  the  District,  and 
the  first  publication  shall  be  not  less  than  ten  days  before  the  day  fixed 
for  the  hearing  of  such  application. 

24. 

BANKRUPTCY  DISTRICTS. 
Each    County   in   this   District   shall    constitute   a   separate   bankruptcy 
district  in  each  of  which  one  or  more  referees  may  be  appointed. 

25. 

SESSIONS    OF    COURT. 

Court  will  sit  in  bankruptcy  as  follows: 

In  the  Western  Division  at  Cincinnati,  on  the  last  Monday  of  January, 
February,  March,  April,  May,  June,  September,  October,  November  and 
December. 

In  the  Eastern  Division  at  Columbus,  on  the  second  Friday  in  February, 
April,  June,  October  and  December. 

26. 

REFEREE  TO  GRANT  STAY. 
When  a  motion  for  an  injunction  is  pending  or  is  about  to  be  made, 
the  Referee  may,  in  order  to  prevent  injury  to  the  property  of  the  bank- 
rupt, or  otherwise,  grant  a  temporary  restraining  order  staying  proceed- 
ings until  the  hearing  and  decision  of  said  motion.  In  case  all  parties 
in  interest  agree  that  said  motion  be  heard  by  the  referee  in  charge,  they 
may  file  with  the  Referee  a  written  stipulation  to  that  effect.  The 
decision  of  the  referee  on  such  motion  shall  be  filed  with  the  Clerk,  and  if 
the  Referee  decide  that  an  injunction  shall  issue,  an  order  to  that  effect 
may  be  made  by  the  Judge. 

27. 

HEARING  ON  CERTIFICATES. 
After  a  question  has  been  certified  by  the  Referee,  pursuant  to  General 
Ord«r  No.  27,  and  as   provided  in  form  No.  56,  the  papers  may  be   filed 
with  the  Clerk,  and  the  hearing  may  be  brought  on  before  the  Judge  upon 
any  Bankrupt  Court  Day,  by  either  party,  by  giving  the  usual  notice. 

28. 
CONDITIONS   OF   DISCHARGE. 
No  discharge  shall  be  granted  to  a  bankrupt  until  the  Referee  has  filed 
his  final  report,  or  a  report  showing  that  the  Bankrupt  has  to  tlie  date 
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of  such  report  complied  with  the  provisions  of  the  Act  of  Congress  and  the 
Orders  of  the  Court  and  the  Referee. 

29. 

WHEN  NO  TRUSTEE  APPOINTED. 
When  the  bankrupt  is  entitled  to  no  exemption  under  the  laws  of  the 
State,  and  the  assets  do  not  exceed  the  deposit  required  to  be  made  by  the 
Bankrupt  for  the  services  of  the  officers,  and  the  probable  costs  of  the 
proceedings,  no  trustee  shall  be  appointed  by  the  Referee,  or  elected  by 
the  creditors. 

30. 

REPEAL  OF  FORMER  RULES. 
All  rules     of  the  United  States  District  Court  for  the  Southern  District 
of  Ohio,  heretofore  made  or  promulgated,  except   such  as  are  herein  con- 
tained, are  hereby  repealed  and  declared  void. 
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RULES  OF  PRACTICE 

OF  THE 

CIRCUIT  COURT  OF  THE  UNITED  STATES, 

EASTERN    DISTRICT   OF    LOUISIANA. 


FINAL  RECORDS. 

It  appearing  to  the  Court  that  the  law  contemplates  a  final  record  in  all 
civil  cases  in  which  final  judgment  has  been  rendered  (see  Section  750 
R.  S.  U.  S.  and  Section  474  R.  S.  of  La.),  and  that  the  same  has  been  here- 
tofore neglected,  it  is  ordered  that  the  Clerk  hereafter  keep  such  final  record, 
and  enter  therein  all  civil  cases  in  which  final  judgments  have  been  or  may 
be  rendered,  since  the  date  the  present  Clerk  entered  upon  his  duties  (March 
8,  1884). 

In  cases  settled  by  the  parties  or  discontinued  before  judgment  on  the 
merits,  final  record  may  be  waived  by  consent  of  all  parties  to  the  record. 

2. 

PRACTICE. 
The  practice,    modes  of   proceeding  and  the   process   to   be  used  in   the 
Courts  are  controlled  and  regulated  by  the  Revised  Statutes  of  the  United 
States,  and  will  conform   thereto. 

In  the  petition  the  citizenship  of  the  parties  shall  be  set  forth;  but  it 
shall  not  be  necessary  to  state  the  name  of  the  county  or  town  where 
either  of  the  parties  reside. 

3. 
(OBSOLETE.) 
4. 
PLEAS   OR   EXCEPTIONS. 
Pleas  to  the  jurisdiction  of  the  Court  and  other  dilatory  pleas  shall  be 
filed,   supported   by   affidavit,   and   these   shall   not   be   filed   after   plea   or 
answer  to  the  merits,  but  may  be  filed  separately  at  the  same  time  with  the 
answer  and  shall  be  tried  before  the  pleas  to   the  merits.     No  plea  shall 
be  filed  after  the  cause  has  been  submitted  to  the  Jury  or  the  Court  on  the 
pleading  already  filed. 

5. 
COSTS    ON    PLEAS. 
The  defendant  upon  the  overruling  of  a  plea  to  the  jurisdiction,  or  any 
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other  dilatory  plea,   or   any  exception,  shall  be  liable  to  all   of  the  costs 
incurred  by  such  plea,  in  the  discretion  of  the  Court. 

C. 

VERIFICATION  OF  APPLICATIONS  FOR  PROCESS. 

In  case  of  the  absence  of  a  party  from  the  City  of  New  Orleans,  or  his 
inability  to  be  present,  oaths  for  process  or  continuance  may  be  taken  by 
his  attorney-in-fact,  who  swears  to  the  best  of  his  knowledge  and  belief. 

When  further  time  to  plead,  answer  or  take  any  other  step  or  proceed- 
ing in  a  cause  is  obtained  ex  parte,  if  objected  to  by  the  adverse  party, 
such  order  shall  be  vacated,  unless  the  party  obtaining  such  order  give 
reason  therefor  satisfactory  to  the  Court,  verified  by  affidavit. 


VERIFICATION  OF  PLEADINGS. 
No  denial  of  the  allegation  of  citizenship  contained  in  a  petition  nor  any 
dilatory   exception  involving  matters  of  fact  shall  be  allowed  unless  such 
denial  or  exception  be  verified  by  affidavit  as  to  the  belief  of  the  truth 
thereof. 

8, 

DEFAULTS. 

On  the  overruling  of  a  plea  to  the  jurisdiction  because  of  citizenship, 
all  costs  thereto  preceding  shall  be  paid  to  the  plaintiff,  and  a  judgment 
by  default  may  be  entered  against  the  defendant,  on  motion  in  open 
Court,  unless  he  files  his  answer  to  the  merits,  together  with  any  plea 
in  bar,  previous  to  the  opening  of  the  Court  on  the  following  day,  or  obtain 
from  the  Court  further  time  to  plead. 

9. 

ASSIGNMENT  OF  JURY  CAUSES. 

All  civil  causes,  except  causes  in  equity  and  actions  in  which  the  United 
States  is  a  party  or  interested,  shall  be  noticed  and  set  down  for  trial  in 
the  following  manner: 

When  any  such  cause  is  at  issue  upon  an  issue  of  fact,  except  in  case 
of  default,  either  party  may,  in  writing,  require  the  clerk  to  place  the 
.same  on  the  trial  docket  of  any  regular  or  special  term,  by  the  entry  of 
an  order  in  a  common  rule  book  for  such  causes,  to  be  provided  and  kept 
for  that  purpose  in  his  office,  subject  to  public  inspection. 

Upon  written  request  of  the  attorney  of  either  party,  the  Clerk  shall 
enter  in  such  order  book  an  order,  which,  after  setting  forth  the  title 
and  number  of  siich  cause,  as  the  same  is  entered  upon  the  regular  docket 
of  the  Court,  shall  be  entered  substantially  as  folloAvs: 

On  motion  of attorney   for  plaintiff    (or 

defendant,  as  the  case  may  be),  it  is  ordered  that  this  cause  be  set  down 
"on  the  trial  docket." 

Such  order  may  be  made  either  in  term  or  during  vacation,  and  shall 
continue  in  force  until  the  end  of  the  session  of  the  Court,  and  until  the 
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Court  shall  have  been  in  session,  and  shall  have  adjourned  without  day  for 
the  summer  vacation  next  succeeding  the  date  of  such  order,  unless  vacated 
by  order  of  the  Court  or  by  the  consent  of  both  parties. 

lO. 

SERVICE  OF  NOTICES. 

When  such  order  shall  have  been  entered,  it  shall  be  the  duty  of  the 
party  causing  the  same  to  be  entered  to  cause  a  copy  of  the  same  to  be 
served  on  the  adverse  party,  or  his,  her  or  their  attorney  or  attorneys. 
Such  service  shall  be  made  on  the  attorney  of  record  of  the  adverse  party, 
and  in  the  event  of  the  decease  or  withdrawal  of  such  attorney,  or  in 
case  the  adverse  party  has  not  appeared  in  such  cause  by  attorney,  then 
such  service  shall  be  made  upon  the  adverse  party.  Service  shall  be  made 
in  the  same  manner  as  provided  by  law  for  the  service  of  original  citation ; 
provided  that  in  case  the  adverse  party  does  not  reside  in  the  District  of 
Louisiana,  and  has  no  attorney-at-law  or  attorney-in-fact  within  the  dis- 
trict upon  whom  service  can  be  made,  the  Court  shall  order  such  service  to 
be  made  by  mail,  or  by  publication  in  such  manner  as  the  Court  shall 
specially   direct. 

11. 

It  shall  be  the  duty  of  the  party  obtaining  the  order  mentioned  in  the 
above  rule  to  cause  a  copy  of  the  same,  together  with  the  proof  and  date 
of  such  service,  to  be  filed  with  the  Clerk,  who  shall  enter  the  date  of 
such  service  in  a  book  to  be  kept  by  him  for  that  purpose  chronologically 
in  the  order  in  which  the  same  are  served,  and  from  such  list  shall  enter 
the  same,  in  the  same  order,  on  the  trial  docket  or  calendar  of  the  Court. 
The  Clerk  shall  assign  a  reasonable  number  of  such  causes  for  trial  each 
day  when  there  shall  be  a  jury  in  attendance,  observing  the  same  order  as 
they  appear  on  the  trial  docket;  and  when  so  assigned  for  trial  shall  make 
a  list  of  the  causes  so  fixed,  which  list  shall  be  written  in  a  legible  hand, 
showing  the  title  and  number  of  the  cause,  the  names  of  the  attorneys  for 
each  party  as  appears  by  the  record  in  his  office,  and  the  day  on  which 
the  same  is  fixed  for  trial. 

12. 

POSTING  CASES. 
The  list  or  calendar  shall  be  posted  in  a  prominent  place  in  llio  court- 
room, only  on  Monday  and  shall  be  full  notice  to  all  parties  in  interest, 
as  well  of  the  fact  that  such  cause  is  fixed  for  trial  as  of  the  day  when  the 
same  will  be  called  for  trial;  provided,  that  no  cause  shall  be  fixed  for 
trial  within  five  days  from  the  date  of  the  service  of  the  order  entered 
in  the  common  order  book :  and,  provided  further,  that  after  any  such 
cause  has  been  so  fixed  for  trial  on  a  particular  day,  in  the  event  such 
cause  is  not  reached  or  disposed  of  on  such  day,  the  same  may,  on  motion 
of  either  party,  be  re-assigned  for  any  other  day  in  the  same  term,  or  the 
next  succeeding  term  (where  no  vacation  intervenes  between  such  terins)  ; 
such  re-assignment  shall  be,  by  order  of  the  Court,  entered  on  the  minutes 
of  the  Court  without  any  further  notice  of  such  re-assignment:  but  the 
Clerk  shall  forthwith  again  post  such  cause  on  the  list  of  causes  for  trial 
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posted  in  the  court-room  for  trial  on  the  day  to  which  the  same  shall  be 
re-assigned,  in  the  same  manner  as  if  the  same  had  been  originally  fixed 
for  such  day;  and  no  other  notice  of  such  re-assignment  shall  be  required. 

13. 

(OBSOLETE.) 
14. 

UNITED  STATES  CASES. 
Civil  and  criminal  cases,  in  which  the  United  States  or  any  officer 
thereof,  sued  for  acts  done  in  his  official  character  or  capacity,  are  parties 
or  interested,  shall  have  preference,  and  may  be  fixed  for  trial  on  motion 
of  either  party  with  such  notice  to  the  adverse  party  as  the  Court  shall 
deem  sufficient,  and  if  not  reached  and  disposed  of  on  the  day  when  set 
down  for  trial,  shall  be  continued,  of  course,  from  day  to  day  until  reached 
and  tried  or  disposed  of. 

15. 

SETTING  OF   EQUITY  CASES. 
All  cases  in  equity  shall  be  assigned  on  motion,  and  at  the  discretion  of 
the  Court;  and  written  notice  from  counsel  or  Clerk  shall  be  given  of  the 

assignment  for  trial. 

16. 

COMMISSIONS. 

Commissions  to  take  t3stimony  may  issue  at  any  time  after  the  petition 
and  citation  are  served.  Notice  shall  be  given  of  the  execution  of  this 
commission  to  the  adverse  party,  according  to  the  rules  in  the  Louisiana 
Code  of  Practice,  and  no  testimony  taken  by  commission  shall  be  admis- 
sible against  a  party  not  notified.  It  shall  not  be  necessary  to  apply  to 
the  Court  for  the  allowance  of  any  commission  for  taking  testimony,  but 
the  Clerk  shall  have  power  to  issue  it  on  application. 

The  fact  that  a  commission  has  been  issued  to  take  testimony  shall  not 
be  sufficient  of  itself  to  warrant  a  continuance  of  a  cause,  but  the  Court 
will  decide  motions  for  continuance  as  they  may  arise  on  the  facts,  in  its 
discretion.  The  rules  in  the  Code  of  Practice  for  opening  depositions, 
in  civil  cases  at  law,  and  for  ascertaining  their  sufficiency  by  ru.le  are 
adopted. 

ir. 

WITNESSES. 
Counsel  will  be  required  to  enter  at  least  three  days  before  the  trial,  in 
the  Clerk's  witness  book,  a  list  of  the  witnesses  desired,  stating  their 
names,  residences  or  places  of  business.  Each  subpoena  shall  state  for  which 
side  the  witness  is  summoned.  This  rule  shall  not  apply  to  the  United 
States. 

18. 
TESTIMONY. 
No  testimony  need  be  reduced  to  writing  in  Court,  on  the  trial  of  any 
cause. 

Not  more  than  two  counsel  on  one  side  shall  be  heard,  unless  the  cause 
be  of  unusual  importance,  and  then  only  by  permission  previously  obtained. 
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No  counsel  will  be  permitted  to  speak  more  than  forty  minutes  in  one 
argument,  unless  the  cause  is  of  such  importance  as  to  induce  the  Court 
to  accord  further  time. 

19. 
ARGUMENTS. 
In  the  argument  of  any  cause  on  trial  before  a  jury  the  counsel  discuss- 
ing the  issues  shall  not  read  to  the  Jury  from  any  text -book  or  reported 
case;  but  all  authorities  and  discussions  of  matter  of  law  shall  be  read  and 
addressed  directlj^  to  the  Court  for  its  consideration  in  the  charge  to  be 
given  to   the  Jury. 

30. 

JUDGMENTS. 

All    judgments    rendered    by    the    presiding   Judge,    and    not    previously 

signed,  will  be  signed  by  him  on  the  last  day  of  the  sitting  of  Court  at  the 

then  pending  term,  notwithstanding  that  three  judicial  days  may  not  have 

elapsed  from  the  rendition  of  such  judgments. 

21. 

(OBSOLETE.) 
22. 

ADMISSION  OF  ATTORNEYS  TO  PRACTICE. 

Counsellors  and  attorneys  licensed  by  the  Supreme  Court  of  the  State 
of  Louisiana,  and  graduates  of  the  Law  Department  of  the  University  of 
Louisiana,  and  also  counsellors  and  attorneys  licensed  by  the  Supreme 
Court  of  other  States,  may  be  admitted  as  counsellors  in  this  Court,  on 
taking  the   following  oath: 

I,   ,  do  solemnly  swear  (or  afRrm)  that  I  will 

demean  myself,  as  an  attorney  and  counsellor  of  this  Court,  uprightly  and 
according  to  law,  and  that  I  will  support  the  Constitution  of  the  United 
States. 

23. 
AGREEMENTS. 

No  verbal  agreement  of  parties  or  their  counsel,  touching  any  cause 
pending  in  this  Court,  shall  be  deemed  of  any  validity,  or  be  noticed  in 
any  way  by  the  Court,  in  case  of  dispute  or  disagreement. 

24. 

MOTIONS  TO  BE  WRITTEN. 

Every  motion  shall  be  submitted  to  the  Court  in  writing  by  the  Counsel 
who  makes  it;  and,  if  granted  by  the  Court,  shall  be  delivered  to  the  Clerk 
to  be  entered  on  the  minutes. 

25. 
RULES,   ETC. 
All  exceptions,   rules  and  motions  made   returnable  on   Saturday   shall, 
on  that  day,  have  precedence  of  all  other  business. 

26. 

ASSIGNMENT  OF  EXCEPTIONS. 
All  exceptions  required  to  be  filed  previous  to  an  answer  on  the  merits 
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may  be  fixed  for  trial  on  motion  of  either  party,  and  notice  of  the  same 
shall  be  served  on  the  opposite  party  or  their  counsel. 

27. 

TIME  OF  NOTICE. 

In  all  cases  when  notice  is  required  to  be  given,  and  no  time  is  specified 

by  law  nor  by  the  rules  of  Court,  two  days  shall  be  allowed,  except  in  cases 

of  exigency. 

28. 

ORIGINAL  PAPERS. 

The  Clerk  shall  not  allow  any  of  the  original  papers  of  a  cause  to  be 

taken  out  of  his  office. 

29. 

WITHDRAWAL  OF  RECORDS. 
No  document  or  paper  filed  in  any  cause  and  referred  to  in  the  pleadings, 
or  properly  constituting  a  portion  of  the  record,  shall  be  withdrawn  without 
leave  of  Court,  and  then  a  certified  copy  shall  be  retained,  at  the  expense 
of  the  party  withdrawing  the  original. 

30. 

JURY  RULES. 
In  order  that  the  practice  of  the  Court  may  conform  to  the  provisions 
of  the  Act  of  Congress  relating  to  Jurors  in  the  Courts  of  the  United 
States,  the  following  rules  are  adopted  and  designated  as  rules  with  ref- 
erence to  the  drawing  of  jurors,  in  place  of  Rules  29,  30  and  31,  which  are 
hereby  repealed : 

1.  The  Marshal  shall  provide  a  jury  box,  having  two  separate  locks  with 
dissimilar  keys,  one  of  which  shall  be  kept  by  the  Clerk  and  the  other  by 
the  Commissioner.  The  Clerk  shall  have  custody  of  the  box,  and  it  shall 
not  be  opened  except  in  the  presence  of  the  Court,  by  both  the  Clerk  and 
Commissioner,  when  names  for  a  jury  are  being  drawn  therefrom  or  placed 
therein,  in  pursuance  of  the  orders  of  the  Court,  or  when  it  shall  be  ordered 
to  be  emptied  by  the  Court  in  pursuance  of  these  rules. 

2.  A  person  having  the  qualifications  required  by  law  shall,  at  each 
term  of  the  Court,  be  appointed  Jury  Commissioner  for  the  term,  provided 
that  the  fact  that  any  person  has  served  as  Commissioner  shall  not  render 
him  ineligible  for  reappointment;  and  provided,  further,  that  the  Court 
may,  in  its  discretion,  remove  the  Commissioner  and  appoint  another  per- 
son to  act  in  his  place. 

3.  "VATienever  a  jury  list  shall  be  ordered,  the  Jury  Commissioner  and  the 
Clerk  shall,  alternately,  and  in  accordance  with  the  provisions  of  the  law, 
place  in  the  jury  box  such  number  of  names  as  may  be  directed  by  the 
Court,  of  persons  having  the  necessary  qualifications  of  Jurors,  which 
names  shall  be  written  on  ballots  of  uniform  size  and  on  similar  paper. 
The  lists  of  names  identified  by  the  signatures  of  both  officers  shall  be  filed' 
in  the  Clerk's  office.  Whenever  a  drawing  of  Jurors  is  necessary  and  the 
number  of  names  in  the  box  has  been  reduced  below   three  hundred,  the- 
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list  shall  be  supplemented  or  the  box  emptied  and  a  now  list   prepared,  as 
the  Court  may  direct. 

4.  Whenever  a  venire,  original  or  according  to  the  provisions  of  the  law 
supplemental,  either  for  grand  or  petit  Jurors,  shall  be  ordered,  the  requi- 
site number  of  names  shall  be  drawn  in  open  Court  by  the  Marshal,  who 
shall  proclaim,  in  an  audible  voice,  each  name  as  it  is  drawn,  and  the 
Clerk  shall  forthwith  enter  the  same  upon  the  venire. 

5.  It  shall  be  the  duty  of  the  Jury  Commissioner  to  attend  at  every 
•drawing  of  Jurors,  either  under  an  original  or  supplemental  venire,  and  his 

presence  shall  be  noticed  in  the  minutes  of  the  Court. 

6.  Upon  the  appointment  of  a  Jury  Commissioner,  it  shall  be  the  duty 
of  the  Clerk  to  furnish  him  with  a  copy  of  these  rules,  with  a  clear  refer- 
ence  to   the   statutes    relative   to   the   qualificationg,  the   limitations    upon 

■disqualifications,  and  the  drawing  of  the  Jurors. 

31. 

No  challenge  to  the  array  or  exception  to  the  validity  of  any  grand  or 
petit  jury  or  its  acts,  prior  to  the  commencement  of  the  trial  or  cause,  shall 
be  entertained,  unless  made,  in  case  of  the  grand  jury  at  or  prior  to  the 
arraignment  of  the  accused,  and  in  a  case  of  a  petit  jury  before  the  swear- 
ing in  of  the  last  member  of  the  petit  jury  empaneled  to  try  the  cause. 

All  former  rules  of  this  Court,  relating  to  the  manner  of  selecting  and 
drawing  persons  to  serve  in  this  Court,  are  abrogated  and  set  aside,  in  so 
far  as  the  same  conflict  with  or  are  inconsistent  herewith. 

32. 

REGISTRY  OF  THE  COLTRT. 
At  the  opening  of  each  regular  or  special  term  of  the  Court,  and  when- 
ever at  any  other  time  ordered  by  the  Court,  the  Clerk  shall  present  to  the 
Court  a  written  account  of  all  moneys  in  the  registry  of  the  Court,  or  in 
his  possession  and  control  subject  to  the  order  of  the  Court,  stating  par- 
ticularly where  the  same  is  deposited,  the  date  when  the  same  is  received 
by  him,  and  on  account  of  what  cause  the  same  came  into  his  possession  or 
into  the  registry  of  the  Court,  and  the  same  shall  be  entered  at  large  on 
the  minutes  of  the  Court. 

33. 

CLERK'S  STATEMENT  OF  MONEYS. 
All  moneys  paid  into  Court,  or  received  by  the  officers  thereof  in  causes 
pending  therein,  shall,  on  the  day  succeeding  that  on  which  they  are 
received,  or  sooner,  be  deposited  (as  a  special  deposit)  in  United  States 
Treasury,  and  in  the  name  and  credit  of  the  Court ;  and  on  the  opening 
of  each  regular  term,  the  Clerk  shall  present  to  the  Court  an  account  of 
all  moneys  remaining  subject  to  the  orders  of  the  Court,  stating  particu- 
larly at  what  dates  and  on  account  of  which  causes  such  moneys  were 
deposited,  which  account  shall  be  entered  on  the  minutes  and  filed  in 
Clourt. 
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34. 

PAYMENT  OF  MONEYS  INTO  COURT. 

All  notes  and  obligations,  and  the  gross  amounts  of  moneys  arising  from 
the  sale  of  property  in  pursuance  of  any  order  or  decree  of  this  Court,  shall 
be  paid  into  Court  by  the  Marshal,  to  be  deposited  as  directed  by  law;  and 
an  account  of  sales  of  such  property  so  disposed  of  shall  be  filed  in  Court 
at  the  same   time. 

All  the  costs  and  charges  of  suit  shall  be  taxed  and  first  paid  out  of  such 

moneys. 

35. 

DEPOSIT  OF  MONEY  IN  COURT. 
Money  deposited  in  Court  pending  a  suit  shall  not  be  delivered  on  bond 
to  any  party  or  persons. 

36. 

CLERK'S  FEE  ON  NOTES.  ETC.,  IN  COURT. 
The  Clerk  shall  be  entitled  to  charge  and  receive  one -fourth  of  one  per 
cent,  on  all  notes  and  bonds  deposited  in  Court  for  safe  keeping. 

37. 

DEPOSITS  ON  ACCOUNT  OF  COSTS. 
The  Clerk  shall  not  be  compelled  to  file  or  docket  any  suit  or  to  issue 
any  process,  nor  the  Marshal  to  serve  or  execute  any  process,  until  a 
deposit  of  a  sum  sufficient  to  cover  the  immediate  costs  to  accrue  therein 
shall  have  been  made;  and  they  may  demand  security  for  future  costs  in 
any  amount  not  excessive. 

38. 

EXECUTORY  PROCESS. 

The  proceedings  by  executory  process  is  adopted  as  a  statutory  and  law 
proceeding  in  this  Court. 

The  term  "creditor  having  possession  of  an  act  of  mortgage,"  in  the 
Code  of  Practice,  includes  all  persons  who  hold  any  portion  of  the  debt 
described  in  the  mortgage,  and  the  petition  shall  disclose  the  names  of 
the  persons  who  hold  any  part  of  it,  and  the  holders  of  the  debt  shall  have 
notice  of  the  proceedings,  or  be  made  parties  as  petitioners,  or  a  sufficient 
reason  for  not  making  such  parties  or  giving  such  notice  shall  be  set 
forth  in  an  affidavit  filed  with  such  petition,  and  such  affidavit  may  be 
amended  by  leave  of  the  Court. 

The  notice  to  the  defendant  shall  be  given  three  days  before  the  seizure, 
in  order  that  payment  or  opposition  may  be  made  for  any  of  the  causes 
mentioned  in  Article  739  of  the  Code  of  Practice,  or  because  of  tlie  order 
of  seizure  being  irregular. 

Upon  filing  an  opposition  in  due  form,  for  reasons  set  forth  in  Article 
739  C.  P.,  or  because  of  irregularity  or  illegality  of  the  order  of  seizure, 
an  order  for  a  stay  of  proceedings  in  the  execution  of  the  process  may  be 
obtained,  to  have  the  effect  of  the  injunction  described  in  the  Code  of 
Practice. 

In  all  other  cases  equitable  relief  must  be  sought  by  bill  in  equity, 
according  to  the  practice  in  equity  causes. 
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Note. — Rule  No.  39  was  suspended  February  7tli,  187G,  and  the  rule  rela- 
tive to  orders  of  seizure  and  sale,  adopted  June  19th,  1872,  was  ordered  to 
continue  in  force;  which  rule  is  as  follows: 

"It  is  ordered  by  the  Court,  that  petitions  for  orders  of  seizure  and  sale 
and  the  orders  thereon  be  docketed  on  the  equity  side  of  this  Court,  and 
that  the  defendant  or  defendants  in  such  executory  process  be  authorized  tc> 
set  up  and  avail  themselves  of  such  defenses  and  obtain  in  this  Court  such 
relief  against  the  order  of  seizure  and  sale  and  the  process  thereon  as  they 
might  be  entitled,  under  the  law  of  Louisiana,  in  the  State  Court. 

"And  such  defenses  and  relief  in  this  Court  shall  be  allowed  and  granted 
upon  opposition  in  the  form  of  a  brief  cross-bill,  and  that  the  fact  of  apply- 
ing for  the  order  of  seizure  and  sale  by  the  plaintiff  therein  shall  be  deemed 
a  waiver  on  his  part  of  any  further  notice  from,  and  of  all  delay  on  the 
part  of,  the  defendant  or  defendants  who  shall  apply  for  an  injunction, 
for  any  of  the  causes  for  an  injunction  set  forth  and  allowed  in  Article  739 
of  the  Code  of  Practice  of  the  State  of  Louisiana,  leaving  all  other  causes 
for  injunction  on  such  cross-bill  to  the  usual  course  of  proceedings  in  equity. 

"And  it  is  further  ordered  that,  on  injunction  for  any  of  the  causes 
mentioned  in  said  Article  739  of  the  Code  of  Practice,  such  injunction  shall 
continue,  as  a  matter  of  course,  until  the  trial  on  said  cross-bill,  and  that 
the  defendant  or  defendants  in  the  executory  process  may  waive  answers, 
under  oath,  to  such  cross-bill  filed  by  him  or  them." 

RULE. 

Authorizing  Clerks  to  issue  writs  of  subpoenas  duces  tecum,  etc.  Adopted 
March  8th,  1880. 

It  is  ordered  that  the  Clerk  of  this  Court  be,  and  is  hereby,  authorized 
to  issue  writs  of  subpoena  duces  tecum,  upon  proper  affidavits  being  filed. 

RULE. 

Relative  to  the  final  hearing  of  equity  cases.     (Adopted  May  22nd,  1880.) 

Ordered,  that  the  following  be  adopted  as  a  rule  of  this  Court  in  equity 
cases : 

On  the  final  hearing  of  a  cause  in  equity,  the  counsel  of  the  complainant 
shall  ofi^er  his  evidence,  naming  the  Avitncsses  and  specifying  the  other 
evidence  (of  which  the  Clerk  of  the  Court  must  make  note);  then  the 
counsel  for  defendant  shall  ofl'er  his  evidence,  which  also  must  be  noted  by 
the  Clerk,  and  such  note  of  the  evidence  shall  be  entered  on  the  minutes  of 
the  Court. 

Any  testimony  not  offered  and  noted  by  the  Clerk  shall  not  be  con- 
sidered as  part  of  the  record,  nor  considered  by  the  Court;  and,  in  case  of 
appeal,  shall  not  be  included  in  the  transcript  of  the  record. 

Petitions  for  a  re-hearing  must  be  presented  to  the  Judge  who  tried  the 
cause  before  the  adjournment  of  the  Court  for  the  term,  and  unless  the 
rehearing  is  allowed  or  the  petition  for  re-hearing  is  continued,  the  same 
shall  be  considered  overruled. 

ORDER. 

Concerning  criminal  informations.      (Made  May  27th,  1SS4.) 

Ordered  that  the  following  be  adopted  as  an  additional  Rule  of  this 
Court:  2223 
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No  criminal  information  shall  be  filed  except  by  the  District  Attorney 
of  the  United  States  for  this  District  and  upon  his  exhibiting  affidavits 
of  those  persons  who  of  their  own  knowledge  state  the  facts  constituting 
the  offense.  Nor,  except  in  the  cases  authorized  by  act  of  Congress,  shall 
any  criminal  information  be  filed,  where  there  has  been  opportunity  to  bring 
the  matter  contained  therein  before  the  Grand  Jury  for  action. 

ORDER. 

Criminal  informations.  (Made  May  30th,  1884,  amending  order  of  27th 
May  1884.) 

Ordered,  both  Judges  concurring,  that  that  part  of  the  Rule  as  to  "Crimi- 
nal Informations,"  which  requires  that  report  must  be  had  to  the  Grand 
Jury  shall  be  held  not  to  apply  to  prosecutions  for  offenses  in  which  in- 
formation had  already  been  filed. 

RULE  OF  COURT. 

As  to  charges  to  jury.     (Adopted  February  8,  1895.) 

In  Jury  trials,  all  special  charges  to  the  Jury  which  either  side  may  pray 
for,  shall  be  submitted  to  the  presiding  Judge  in  writing,  and  in  separate 
charges  numbered  successively,  immediately  upon  the  closing  of  the  evi- 
dence. No  special  charges  shall  be  received  afterwards,  unless  the  pre- 
siding Judge,  in  his  discretion,  shall  consent  to  receive  them. 

(The  above  order  and  Rule  of  Court  is  made  by  the  Circuit  Judges,  the 
District  Judge  concurring.) 

RULE  OF  COURT. 

Relative  to  receivers  in  charge  of  railroads,  to  make  reports,  etc.  Adopt- 
ed June  21st,  1895. 

1.  Every  Receiver  operating  a  railroad  under  the  authority  of  this 
Court  shall  quarterly  make  and  file  with  the  Clerk  on  the  1st  days  of 
January,  April,  July  and  October,  of  each  year,  a  report  of  the  operation 
of  said  road,  with  a  statement  of  his  receipts  and  disbursements,  in  custo- 
mary form,  or  in  such  form  as  the  Court  may  prescribe,  and  verified  by  his 
oath,  which  report  shall  be  filed  with  the  Clerk  and  be  open  to  exceptions 
by  any  party  interested  in  the  litigation,  for  a  period  of  thirty  days.  All 
vouchers  in  support  of  such  report  and  statement  of  account  shall  remain 
in  the  proper  department  of  the  Receiver's  office  subject,  at  reasonable 
office  hours  and  to  a  reasonable  extent,  to  the  inspection  of  any  party  to 
the  litigation.  Unless  exceptions  are  filed  to  specific  portions  of  said 
report,  no  reference  thereof  shall  be  made  to  a  standing  or  special  Master 
until  the  Receiver  is  ordered  to  pass  his  final  accounts,  and  where  ex- 
ceptions are  filed  to  any  quarterly  report  and  a  reference  asked  or  ordered 
on  the  Court's  own  motion  only  so  much  of  the  report  as  is  specifically 
questioned  by  the  exception  shall  be  referred.  When  any  such  reference 
is  made  the  receiver  shall  produce  before  the  Master  on  due  notice  from  him 
such  proper  vouchers  and  papers  in  the  Receiver's  hands  as  bear  on  the 
matter  referred,  but  shall  not  be  required  or  permitted  to  surrender  the 
custody  of  such  vouchers  or  papers  until  his  operation  and  custody  of  the 
railroad  is  terminated. 
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2.  Whenever  in  any  railroad  foreclosure  proceeding  or  other  equity  pro- 
ceeding in  which  a  llocciver  is  acting,  an  order  is  made  for  the  printing 
and  distribution  of  papers  filed  therein  or  of  orders  and  decrees  of  the  Court 
or  of  any  of  the  Judges  made  therein,  the  Clerk  shall  immediately,  on 
the  filing  of  such  papers,  orders  or  decrees,  make  one  duly  certified  copy 
thereof  and  deliver  the  same  to  the  Receiver,  who  shall  cause  the  same 
to  be  accurately  printed  as  certified,  including  the  Clerk's  certificate,  and  a 
proper  mark  with  the  letters  L.  S.  in  capitals,  to  designate  the  seal,  and 
in  uniform  octavo  style  suitable  for  binding.  Such  number  of  copii-s  and 
such  distribution  thereof  as  the  Court  may  order  the  Receiver  shall  cause 
to  be  made,  the  actual  reasonable  cost  thereof  to  be  paid  and  accounted  for 
as  in  case  of  his  other  disbursements. 

ORDER  AS  TO  JURIES. 

Baton  Rouge  Division.     (Made  January  4,  1902.) 

It  is  ordered  that  the  Rules  of  this  Court  relating  to  the  selection  and 
drawing  of  Jurors  be,  and  the  same  are  hereby,  amended  with  regard  to 
the  drawing  of  Jurors  for  all  sessions  or  meetings  of  this  Court  to  be  held  in 
the  City  of  Baton  Rouge,  as   follows,  to  wit: 

On  any  day,  not  a  Sunday  and  not  more  than  fifteen  days  previous  to 
the  commencement  of  any  session  of  this  Court  in  the  City  o!  l>ati>ii 
Rouge,  the  box  shall  be  brought  into  the  court-room  of  this  Court  in  the 
City  of  Baton  Rouge  and  there  publicly,  in  the  presence  of  the  Clerk  or  his 
Deputy,  the  Jury  Commissioner,  the  Marshal  or  his  Deputy,  and  not  less 
than  three  citizens  of  good  character,  and  also  in  the  presence  of  the 
District  Attorney,  if  he  chooses  to  attend,  and  such  other  members  of  the 
Bar  as  may  wish  to  be  present,  the  box  shall  be  unlocked  by  the  Clerk  and 
the  Jury  Commissioner,  and  the  Marshal  or  his  Deputy  shall  then  openly 
in  full  view  of  the  aforementioned  officials  and  citizens  and  such  members 
of  the  bar  as  may  be  present,  proceed  to  draw  therefrom  the  names  of  35 
persons  from  whom  the  Grand  Jury  shall  be  empanelled,  and  the  names  of 
35  other  persons  to  serve  as  petit  jurors.  When  a  ballot  is  drawn  from  the 
box  the  name  thereon  shall  be  audibly  announced  by  the  Marshal  and  shall 
be  entered  by  the  Clerk  on  the  venire  or  paper  attached  thereto. 

After  every  drawing  and  after  every  deposit  of  new  names  in  the  jury 
box,  the  same  shall  be  locked  by  the  Clerk  and  Jury  Commissioner  and 
placed  in  the  custody  of  the  Clerk. 

If  the  Court  shall  not  sit  at  the  time  fixed  for  its  meeting,  any  persons 
who  may  have  previously  been  drawn  and  summoned  to  serve  as  grand  or 
petit  Jurors  at  that  meeting  shall  stand  over  to  serve  at  the  ensuing  meet- 
ing of  the  Court. 

Notwithstanding  the  foregoing  provisions  the  Judge  may  at  his  discre- 
tion, order  that  grand  or  petit  Jurors,  or  both,  shall  be  drawn  in  open  Court, 
in  his  presence,  for  any  purpose  for  which  said  Jurors  may  be  needed. 

RULE  OF  COURT. 
As  to  security  for  costs.     (Made  January  22,  1902.) 

The  Court  now  orders  that  in  all  cases  the  defendant  may  file  a  motion 
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for  the  purpose  of  requiring  the  plaintiif  to  give  security  for  the  defendant's 
costs,  and  the  Court  may  then  order  that  the  cause  shall  not  be  proceeded 
with  until  said  motion  is  heard  and  determined.  After  notice  to  the  plain- 
tiff's counsel,  the  Court  may,  in  its  discretion,  fix  the  amount  of  the 
security  and  grant  said  motion.  During  the  progress  of  the  cause,  addi- 
tional security  may  likewise  be  moved  for  and  granted  after  notice. 
It  is  ordered  that  this  rule  be  spread  upon  the  minutes  of  the  Court. 

RULE  OF  COURT. 

Empowering  Clerk  and  Jury  Commissioner  to  place  names  in  jury  box. 
(Made  November  8,  1902.) 

The  Court,  referring  to  its  rule  adopted  January  4th,  1902,  for  the 
selection  and  drawing  of  Jurors  for  all  sessions  or  meetings  of  this  Court  to 
be  held  in  the  City  of  Baton  Rouge,  now  makes  the  following  order,  to 
wit: 

It  is  the  meaning  and  intendment  of  said  rule  that  the  Clerk  and  the 
Jury  Commissioner  have  the  power  to  place  names  of  Jurors  in  the  Jury 
box  as  well  as  to  draw  the  names  of  Jurors  therefrom,  in  the  absence  of 
the  Judge,  and  in  the  manner  directed  by  said  rule;  and  said  power  ia 
hereby  again  granted  to  said  Clerk  and  said  Jury  Commissioner. 
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EULES  OF  THE 
CIRCUIT  COURTS  OF  THE  UNITED  STATES, 

FOR  THE  EASTERN  DISTRICT  OF  MISSOURI. 

1. 

ADMISSION   OF   ATTORNEYS. 

1.  Attorneys  shall  be  admitted  to  practice  and  be  enrolled  only  upon  evi- 
dence of  good  moral  character,  satisfactory  to  the  Court,  and  on  certificate 
of  at  least  five  members  of  the  Board  of  Examiners  that  the  applicant 
has  adequate  legal  qualifications  entitling  him  to  admission  to  the  bar, 
such  qualifications  to  be  ascertained  by  examination  or  by  other  evidence 
satisfactory  to  the  committee,  and  upon  enrollment  shall  pay  to  the  clerk 
a  fee  of  one  dollar. 

2.  The  Board  of  Examiners  shall  consist  of  nine  persons  appointed  by 
the  Court.  Examinations  by  said  Board  shall  be  made  on  Rule  days  iu 
the  witness  room  of  the  Circuit  Court.  Persons  desiring  to  be  admitted  to 
the  bar  on  examination  shall  file  application  for  admission  with  the  Clerk, 
at  least  five  days  before  the  rule  day  on  which  they  desire  to  present 
themselves  for  examination,  and  the  Clerk  will  notify  each  member  of  the 
committee  of  the  pendency  of  any  such  applications  at  least  two  days  before 
Rule  day.  All  examinations  shall  be  conducted  in  the  presence  of  at  least 
three  members  of  the  committee. 

TIME  OF  PLEADING. 

All  actions  at  law,  where  process  has  been  served  on  the  defendant  fifteen 
days  before  the  return  day  thereof,  shall  be  issuable  and  triable  at  the 
return  term;  the  defendant  served  shall  plead  on  or  before  the  third  day, 
of  said  term  (unless  longer  time  be  granted  by  the  Court),  and  the  plaintiff 
shall  plead  (if  necessary)  within  three  days  thereafter.  If  process  has 
been  served,  but  not  within  fifteen  days,  as  aforesaid,  the  defendant  so 
served  shall  appear  and  plead  within  the  first  three  days  of  the  next  term, 
and  each  successive  pleading  shall  thereafter  be  filed  as  above  stated. 

3. 

FORMAL  REQUISITES  OF  LEGAL  PAPERS. 
The  party  filing  any  pleading  or  paper,  except  instructions,  shall  endorse 
thereon  the  character  thereof  and  the  style  and  number  of  the  cause;  and 
if  the  same  be  not  so  indorsed  the  Clerk  shall  refuse  to  file  it,  or,  if  filed, 
the  same  may  be  stricken   out  on  motion. 

All  pleadings  and  motions  shall  be  legibly  written  or  printed  on  paper 
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of  the  size  commonly  called  legal  cap  and  signed  by  the  party  or  his  attor 
ney,  and  shall  not  be  on  less  than  half  a  sheet. 

4. 

SERVICE  ON  OXE  OR  MORE  OF  SEVERAL  DEFENDANTS. 
When  process  is  served  on  one  or  more  of  several  defendants  in  time 
for  trial  at  the  first  term,  and  not  on  the  others,  if  the  plaintiff  elects  to 
continue  the  cause,  he  shall  pay  the  costs  of  the  term,  unless  he  shall  make 
such  election,  and  give  notice  thereof  to  every  defendant  so  served,  or 
his  attorney,  within  five  days  after  the  first  day  of  the  term,  or  unless 
the  defendants  not  served  enter  their  appearance. 

5. 

PLEAS    IN   ABATEMENT. 
Matters  of  abatement  shall  be  alleged  by  plea  in  abatement  before  answer 
to  the  merits,  and  shall  be  first  determined,  when  such  order  in  respect  to 
the  prosecution  or  defense  of  the  cause  shall  be  made  as  in  each  case  shall 
seem  just. 

6. 

NOTICES. 
Notice  of  any  motion   or  proceeding,  of  which  notice  is   required,  shall 
be   served  on  the   adverse  party,   or  his  attorney,  not   less  than  one  day 
before   the    hearing,    unless   otherwise   ordered. 

7. 

PLEADINGS  OUT  OF  TIME  AND  AMENDMENTS. 
When  any  party  shall  file  any  pleading  after  the  regular  time,  or  any 
amended  pleading,  he  shall  serve  a  copy  thereof  upon  the  adverse  party, 
or  his  attorney,  who  shall  plead  thereto  within  three  days  after  such 
service.  Proof  of  service  shall  be  by  affidavit,  or  by  written  acknowledg- 
ment thereof  by  the  party  served,  or  his  attorney,  or  by  return  of  the 
Marshal. 

8. 
PRACTICE   IN   REMOVED    CASES. 

a.  Cases  at  law  removed  from  the  courts  of  the  State  shall  be  issuable 
and  triable  at  the  removal  term;  and  the  pleadings  and  proceedings  therein 
shall  conform  to  the  practice  in  cases  originating  in  this  Court. 

b.  In  causes  removed  from  the  courts  of  the  State,  when  the  matter 
of  complaint  is  purely  equitable,  the  party  pleading  such  matter  may  file 
a  new  bill  in  the  form  of  a  bill  in  equity;  and  he  shall  be  required  so  to 
do  if  he  has  not  already  pleaded  the  same  in  form  substantially  good  as 
a  bill  in  equity. 

c.  When  the  party  removing  a  cause  into  this  Court  from  the  coui-ts  of 
the  State  shall  fail  to  file  his  complete  and  perfect  transcript  within  the 
time  limited  by  law,  the  adverse  party  may  himself  file  such  transcript; 
and  thereupon  the  cause  shall  proceed  as  if  such  transcript  had  been  filed 
by  the  proper  party  within  the  time  limited,  and  the  cost  of  such  transcript 
shall  be  taxed  against  the  party  in  default. 

•22.31 


App.  I.,  F.     CIRCUIT  COURTS  EASTERN  DISTRICT  MISSOURI.      [Code  Fed. 

9. 

GARNISHMENTS. 
When  a  garnishee  is  summoned  on  execution  the  cause  shall  be  entered 
on  the  Return  Docket  of  the  term  to  which  the  execution  is  returnable; 
answer  shall  be  filed  within  the  first  three  days  of  the  term;  exceptions  to 
and  denials  of  answers  by  garnishees  shall  be  filed  within  the  first  six  days 
of  the  term,  and  replications  of  garnishees  within  the  first  nine  days  of 
the  term,  unless  further  time  be  granted  by  the  Court.  If  the  answer  of 
the  garnishee  denies  that  he  has  any  property,  effects  or  credits  of  the 
defendant  in  his  hands,  or  owes  any  indebtedness  to  him,  and  the  plaintiff 
fails  to  except  or  deny  the  answer  within  the  time  above  limited,  the  gar- 
nishee shall,  upon  motion,  be  discharged.  Interpleas  in  all  cases  of  garnish- 
ment and  attachment  shall  be  filed  within  the  first  six  days  of  the  term. 
When  a  garnishee  is  discharged  without  exception  to,  or  denial  of,  his 
answer,  he  shall  be  allowed  fifteen  dollars,  to  be  taxed  with  the  costs  or 
deducted  from  the  fund,  if  any  in  his  hands.  In  all  other  causes  the 
allowance,  if  any,  shall  be  such  as  the  Court  shall  deem  reasonable. 

10. 

DEPOSITIONS. 
All  depositions  taken  in  actions  at  law  shall  be  opened  and  filed  by  the 
Clerk  upon  their  receipt  by  him,  and  all  exceptions  to  the  same,  except  for 
incompetency  and  irrelevancy  of  the  evidence,  or  some  part  of  it,  shall  be 
considered  waived,  unless  such  exceptions  be  filed  within  ten  days  after 
such  depositions  are  opened,  and  in  any  event  before  the  day  the  case  is 
called  for  trial. 

11. 

BILLS  OF  EXCEPTIONS  AND  SPECIAL  FINDINGS. 
Bills  of  exceptions  and  special  findings  of  fact,  which  a  party  may  desire 
to  have  entered  of  record,  shall,  during  the  term,  and  within  ten  days  after 
the  ruling  or  decision  excepted  to  (unless  within  said  ten  days,  further  time 
which  shall  not  exceed  thirty  days  in  the  aggregate,  be  granted)  be  sub- 
mitted to  the  opposing  counsel,  who  shall  within  three  days  thereafter,  and 
during  the  term,  make  objections,  (if  any)  thereto  in  writing,  on  a  separate 
piece  of  paper,  specifying  the  modification  desired.  All  objections  shall  be 
considered  as  waived  unless  made  within  the  time  limited,  and  all  modi- 
fications, proposed  and  not  acceded  to.  shall  be  settled  by  the  Court. 

12. 

SUITS  FOR  BENEFIT  OF  INFORIVIER. 
In  all  suits  wherein  the  recovery  is  to  be  in  part  for  the  benefit  of  an 
alleged  informer,  he  shall,  at  the  institution  of  the  suit,  or  within  the  first 
two  days  of  the  return  term,  cause  his  demand  to  be  filed,  and  give  security 
for  costs.  If  he  fail  so  to  do,  his  claim  will  be  held  to  be  waived  and 
abandoned. 

13. 
SECURITY  FOR  COSTS  AND  COST  FUND, 
a.  Security  for  costs  except  as  is  herein  otherwise  provided,  shall  be  given 
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in  every  case  by  the  plaintiff,  petitioner,  appellant  or  plaintiff  in  error, 
either  hj  making  an  adequate  deposit  of  cash  with  the  Clerk,  or  by  filing 
■with  him  the  written  undertaking  to  pay  the  same  of  a  responsible  resi- 
dent of  the  State. 

b.  No  attorney  shall  be  accepted  as  surety  for  costs,  as  surety  on  any 
appeal   or  other  bond. 

c.  Fee  bills  may  be  issued  for  costs  accrued  against  all  persons  liable 
therefor  on  motion  of  any  person  interested,  and  on  non-payment  thereof 
within  thirty  days  after  demand,  the  marshal  may  make  levy  thereunder, 
and  proceed  as  upon  a  writ  of  fieri  facias. 

d.  All  moneys  paid  into  this  Court  to  secure  the  payment  of  costs  in 
suits  pending  (or  to  be  brought)  therein,  shall  be  forthwith  deposited  by 
the  Clerk,  to  the  credit  of  an  account  kept  in  the  following  name:  "Circuit 
Court  of  the  United  States,  Eastern  Division,  Eastern  Judicial  District  of 
Missouri.  Cost  Fund."  And  no  moneys  shall  be  drawn  from  said  account 
except  in  the  following  manner,  that  is  to  say:  at  the  end  of  each  month, 
or  as  soon  thereafter  as  may  be  convenient  or  practicable,  the  Clerk,  if 
he  desires  to  withdraw  any  moneys  from  said  fund,  shall  make  a  statement 
to  the  District  or  one  of  the  Circuit  Judges  of  the  fees  actually  earned  by 
him  during  the  preceding  month,  which  are  payable  out  of  the  deposit  to 
secure  the  payment  of  costs,  and  thereupon,  said  Judge  may  make  an  order 
authorizing  the  Clerk  to  withdraw  from  said  fund  such  sum  on  account  of 
fees  actually  earned  as  he  may  deem  necessary  or  proper,  and  all  checks 
drawn  in  pursuance  of  such  order,  shall  be  signed  by  the  Clerk  and  counter- 
signed by  said  Judge.  Provided,  however,  that  on  the  final  disposition  of 
a  cause,  the  Clerk  may  draw  on  said  fund  without  a  precedent  order  of 
court,  the  check  being  countersigned  by  the  Judge,  for  the  purpose  of  pay- 
ing any  litigant  a  balance  due  to  him  on  account  of  a  previous  deposit 
for  costs  made  in  said  cause. 

e.  The  Clerk  of  this  Court,  shall  be  required,  on  the  final  disposition  of 
any  case  pending,  in  which  a  deposit  to  secure  costs  has  been  made,  to 
forthwith  tax  the  costs  in  said  case,  and  within  ten  days  thereafter,  notify 
any  party  making  such  deposit  or  his  attorney  of  record,  or  the  amount 
of  such  deposit  standing  to  his  credit  which  he  may  be  entitled  to  with- 
draw. 

f.  In  connection  with  the  report  required  to  be  made  to  this  Court  by 
the  Clerk  thereof,  at  each  regular  term,  under  Section  798  of  the  Revised 
Statutes,  said  Clerk  shall  present  a  statement  of  all  moneys  remaining  in 
his  hands  derived  from  deposits  made  to  secure  costs  in  cases  pending 
therein,  and  a  statement  of  the  various  amounts  withdrawn  from  said 
account  since  the  last  report,  and  for  what  purpose,  and  by  what  authority, 
the  sums  specified  were  withdrawn  and  the  disposition  made  thereof. 

14. 

ABSTRACTS  OF  TITLE. 
a.  In  actions  for  the  recovery  of  real  estate,  each  party  shall  file,  within 
twenty  days  before  the  case  is  set  for  trial,  unless  further  time  be  allowed 
by  the  Court,  an  abstract  of  title  in  duplicate,  which  shall  state  the  deri- 
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ration  of  the  title,  the  parties  to  each  deed,  the  dates  of  execution,  ac- 
knowledgment and  recording  thereof,  the  property  conveyed  thereby,  to- 
gether with  all  other  paper  title,  and  the  matters  excepted  to  be  proved  by 
parol,  and  a  statement  of  the  real  points  in  controversy.  Matters  not  so 
stated  will  be  considered  as  waived  and  no  evidence  will  be  heard  relative 
thereto. 

b.  For  non-compliance  with  this  rule,  the  Court  may  continue  the  cause, 
or  tax  the  costs  of  the  same,  or  both,  against  the  party  in  fault,  or,  if 
the  plaintiff  is  in  fault,  may  dismiss  the  case,  or,  if  the  defendant  is  in 
fault,  may  strike  out  his  answer  and  render  judgment  against  him. 


EQUITY  CASES,  PRINTING  ABSTRACT,  ETC. 

a.  In  all  suits  in  equity  for  infringements  of  patents,  the  parties  thereto, 
after  the  evidence  has  been  taken,  shall  cause  the  evidence  and  pleadings 
to  be  printed,  for  the  use  of  the  Court  and  parties,  the  expense  to  be  taxed 
as  costs,  and  such  suits  shall  not  be  set  down  for  hearing  until  the  record 
and  evidence  have  been  so  printed  and  filed. 

b.  In  all  such  suits  the  plaintiff  shall,  twenty  days  before  the  hearing, 
file  and  serve  upon  the  defendants  a  printed  statement,  concisely  and  suc- 
cinctly setting  forth  the  question  involved,  and  the  defendants  shall,  fifteen 
days  before  the  hearing,  file  and  serve  upon  the  plaintiff  a  concise  and 
succinct  printed  statement  of  the  defense  on  which  reliance  is  placed,  and 
every  defense  not  so  specified  will  be  considered  abandoned. 

c.  In  all  other  cases  in  equity  tried  before  the  Court  upon  evidence,  it 
shall  be  the  duty  of  the  counsel  for  each  party  to  file  with  the  Clerk,  five 
days  before  the  hearing,  an  abstract  of  the  evidence  upon  which  he  relies, 
setting  forth  the  material  parts  thereof  only;  which  abstract  shall  be  read 
on  the  hearing  in  lieu  of  the  original.  In  case  of  dispute  as  to  the  correct- 
ness of  any  part  of  such  abstract,  the  same  may  be  determined  by  reference 
to  the  original. 

IG. 

WITHDRAWAL  OF  FILES. 
No  paper  on  file  in  this  Court,  or  in  the  office  of  the  Clerk,  shall  be 
temporarily  withdrawn  without  leave  of  the  Court  or  of  one  of  the 
judges,  or  of  the  Clerk  in  vacation;  and  no  paper  shall  be  permanently 
withdrawn  without  special  leave  of  Court  or  of  one  of  the  -Judges  thereof, 
and  unless  a  copy  thereof  and  the  receipt  therefor,  be  filed  with  the  Clerk, 
unless  otherwise  ordered. 

17. 

JURORS. 

No  juror  discliarged  on  his  own  application  during  the  first  week  of  a 
term  shall  receive  mileage  from  the  Court  to  his  place  of  residence,  unless 
specially  otherwise  ordered  by  the  Court. 

After  the  Grand  Jury  has  been  empaneled,  it  shall  hold  one  or  more 
sessions  of  at  least  five  hours  daily,  except  Sunday,  until  discharged. 
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18. 

UNITED  STATES  COMMISSIONERS. 
Every  United  States  Commissioner,  immediately  after  a  hearing  shall 
transmit  to  the  Clerk  of  the  United  States  District  Court  a  transcript  of 
his  record,  showing  the  proceedings  before  him,  together  with  all  the  papers 
in  the  case,  and  the  costs  of  Commissioner,  Marshal,  Deputy  Marshal  and 
Witnesses. 

19. 

EXECUTIONS. 
No  execution  shall  issue  upon  a  judgment  rendered  in  this  Court  within 
ten  days  after  its  rendition,  if  the  term  shall  so  long  continue,  nor  during 
the  pendency  of  a  motion  for  a  new  trial,  or  in  arrest  of  judgment,  unless 
by  leave  of  Court  first  obtained  therefor. 

•20. 

SALES  UNDER  EXECUTIONS. 

Sales  of  real  estate  taken  on  execution  shall  be  made  at  the  Court 
House  door  in  the  county  where  the  same  is  situated,  and  during  the  term 
of  the  Circuit  Court  of  that  county,  or  if  situated  in  the  City  of  St.  Louis, 
at  the  east  front  door  of  the  Court  House  in  said  city. 

21. 

PRINTED  DOCKETS. 
The  Clerk,  under  the  direction  of  one  of  the  judges,  shall,  twelve  days 
before  each  term,  make  and  have  printed  a  docket  of  all  cases  pending, 
showing  the  days  for  which  they  are  assigned,  if  assigned  for  trial,  and  mail 
a  copy  thereof,  as  far  as  practicable,  to  the  attorneys  of  record,  and  ta.x 
the  expense  thereof  among  the  cases  as  costs  therein. 

22. 

FEE  BOOKS. 
Books  of  account  shall  be  kept  by  the  Clerk  and  Marshal  as  public  records 
of  their  offices,  wherein  they  shall  promptly  enter,  under  the  style  of  each 
cause,  all  items  of  cash  received  or  disbursed  by  them  therein;  with  the 
dates  thereof,  and  all  fees  and  expenses  claimed  by  or  allowed  to  them, 
respectively,  in  such  cause. 

23. 

OFFICE  HOURS. 
The  offices  of  the  Clerk  and  Marshal  shall  be  open  for  business  from  9 
o'clock  a.  m.  to  5  o'clock  p.  m.  daily,  except  on  Sundays  and  legal  holi- 
days; provided,  however,  that  such  offices  may  be  closed  on  Saturdays  at 
1  o'clock  p.  m.,  when  Court  is  not  in  session. 

24. 

COSTS  IN  REMOVAL  CASES. 
In  all  cases  removed  from  a  State  Court,  the  party  removing  shall,  at 
the  time  of  filing  the  transcript,  deposit  with  the  Clerk  the   sum  of  fifty 
dollars,  to  apply  to  the  costs  in  this  Court ;   the  same,  if  deposited   bj'  a 
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defendant  and  no  costs  on  the  final  determination  of  the  suit  are  awarded 
against  him,  to  be  refunded,  if  costs  are  made  from  the  adverse  party. 

If  a  case  is  removed  by  the  plaintiff,  he  shall,  on  motion,  give  such 
further  security  as,  on  showing,  the  Court  may  order. 

If  the  case  is  removed  by  a  defendant,  and  it  is  shown  to  the  Court 
that  the  plaintiflF  is  a  non-resident  or  insolvent,  the  Court  may  order  the 
plaintiff  to  give  security  for  costs. 

25. 

STENOGRAPHERS. 

When  an  oral  instead  of  a  written  opinion  is  delivered,  and,  at  the 
instance  of  the  Court,  the  same  is  taken  down  in  shorthand,  the  reporter 
shall  reduce  the  same  to  longhand,  and  submit  it  to  the  Court  for  revision. 
Said  revised  report  shall  thereupon  be  filed  among  the  papers  of  the  case 
and  the  costs  thereof  taxed  as  part  of  the  costs  of  the  case. 

Any  stenographer  who  may  be  employed  by  any  party  or  parties  to  take 
down  in  shorthand  notes  the  proceedings  in  any  cause  on  trial  in  this 
Court,  shall,  on  request  of  the  Judge  sitting  at  the  trial  of  such  cause, 
forthwith  transcribe  any  part  of  his  notes,  and  deliver  the  same  to  the 
Judge,  and  a  reasonable  compensation  therefor  to  be  taxed  by  the  Court 
shall  be  allowed  such  stenographer  and  taxed  as  costs  in  the  case. 

26. 

LOCAL  COUNSEL. 
In   all  cases  in  this  Court  where  the  counsel  of  either  party  is  not   a 
resident  of  this  District,  a  statement  in  writing  shall  be  filed  in  the  case 
naming  some  counsel  resident  of  the  District  upon  whom  notices  or  papers 
may  be  served. 

27. 

CLERK  TO  MAKE  FLN^AL  RECORD. 
The  Clerk  shall  make  complete  records  in  a  well  bound  book,  kept  by 
him  for  the  purpose,  of  all  cases  in  which  there  shall  be  final  judgments  or 
decrees,  conclusive  of  the  rights  of  the  parties  in  this  Court. 

28. 
MOTION  DOCKET. 
A  motion  docket  shall  be  kept,  in  which  all  demurrers  and  motions  not 
"of  course"  in  any  cause  shall  be  entered  on  the  day  they  are  filed. 
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References  are  to  the  Rules  by  number. 

.Absence  of  Judge — effect  on  jurisdiction  of  referee 5  &  6 

Affidavit   in    forma   pauperis 31 

Amendment    of    schedules 14 

Application  for  confirmation  of  composition 32 

A.pplication  for  discharge,  fees  of  Clerk  on 30 

Attorney's  fees,  how  allowed 18 

Bankrupt,   examination   of 8 

Bond    of   depositories 3 

•Certificate  of  absence  of  Judge,  when  necessary 5  &  G 

Checks  of  Trustees,  how  countersigned 9 

Clerk,  fees  of,  on  application  for  discharge 30 

Closing  estates   without  appointment  of  Trustee 22 

Confirmation  of  composition,  how  procured 32 

Compositions,  proceedings  for  confirmation  of 32 

Compositions,  report  of  Referee  upon .  32 

Compositions,  distribution,   in  cases  of 32 

Countersignature   of  checks 9 

Depositories,  how   designated 3 

Depositories,  bond  of 3 

Deposit  of  money  of  estates ,  1 G 

Discharge,  applications  for,  how  referred 27 

Discharge,  Clerk's  fees  on  application  for 30 

Districts   of  referees,   designated 7 

Examination    of    bankrupt 8 

Expenses  of  Referee,  account  of 24 

Equity  suits,  evidence  in '.'3 

Fees   of  witnesses,   how  claimed 17 

Final  meeting  of  creditors,  when  necessary 23 

Final   report   of   Trustees 21 

-Judge,  absence  of  from  District 5  &.  G 

■Judge,  review  by,  of  Referee's  orders 28 

Money  of  estates,  where  deposited IG 

Money,  how  withdrawn  from  depository 9 

Notices,   where   published 1 

IvTotice   first  meeting,  how  published 2 

Notices,  how   served 12 

Order  of  sale,  how  procured 15 

Papers  for  filing,  to  be  properly  endorsed 11 
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Practice  in   suits  instituted  by  Trustees 33 

Pauper  cases,  rule  regarding 31 

Pleadings,  when  to  be  filed  in  suits  by  Trustees 33 

Preliminary   reports   of   Trustees 20 

Procedure,  in  suits  by  Trustees 33 

Publication,  in  what  paper  to  be  made 1 

Referee,  authority  of 3,  4,  5,  6,  7,  8,  14 

Referee's    account    of   expenses 24 

Referee's   allowances   for    expenses 25 

Referee,  review  of  his  orders,  by  Judge 28> 

Referee,  Districts,  designation  of 7 

Referee,   his  power  to  appoint   Receivers 5 

Receiver,  power  of  Referee   to  appoint 5 

Receiver,  jurisdiction  of  Referee  over 5  &  6 

Reference    of   case    after   adjudication 11 

Reports   of   Trustees 19,  20,  21 

Sale,  order  of 15 

Sale,    notice    of    application    for 15- 

Special   Master,   compensation    of 27,  29 

Subpoenas,  to  be  prepared  by  Clerk 13 

Suits  by    Trustees,  procedure   in 33 

Trustee,   reports   of 19,  20,  21 

Trustee,  no    appointment  of,  in   certain  cases 22 

Witness    fees,  how   claimed 11 
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SPECIAL  RULES  IN  BANKRUPTCY, 

FOR  THE  EASTERN  DISTRICT  OF  MISSOURI. 

1. 

All  notices  and  orders  required  by  law  to  be  published  in  a  newspaper 
published  in  any  county  within  the  Eastern  District  of  Missouri,  outside 
of  the  City  of  St.  Louis,  shall  be  inserted  in  such  newspaper  published 
in  such  county  as  shall  be  designated  by  the  Referee  acting  in  the  case 
wherein  such  publication  is  required. 

2. 

Notice  of  the  first  meeting  of  creditors  shall  be  published  once,  unless 
otherwise  ordered  by  the  Court  or  Referee,  and  such  publication  shall  be 
made  at  least  one  week  prior  to  the  day  fixed  for  such  meeting. 

3. 

The  Referee  is  authorized  to  designate  depositories  for  the  money  of 
bankrupt  estates,  fix  the  amount  of  the  bond  required  from  such  de- 
positories and  approve  the  same,  as  required  by   Section   61   of  said  Act. 

4. 

The  Referee  shall  have  authority  to  cause  the  first  meeting  of  creditors 
to  be  held  and  fix  the  time  and  place  for  holding  the  same;  direct  the 
bankrupt  by  order  to  attend  the  first  meeting  of  creditors,  and  enforce 
such  order,  as  in  the  case  of  a  witness  subpoenaed  to  attend  before  the  Ref- 
eree; appoint  a  Trustee  or  Trustees  for  each  bankrupt  estate  when  the 
creditors  fail  to  do  so;  fix  the  amount  of  the  bond  or  bonds  of  such  Trustee 
or  Trustees,  as  required  by  law,  and  properly  record  the  order  of  approval; 
appoint  appraisers  of  the  real  and  personal  estate  of  the  bankrupt  in 
conformity  to  law;  determine  all  controversies  touching  the  claim  of  the 
bankrupt  to  exemptions;  authorize  the  Trustee  or  Trustees  to  institute 
suits  to  recover  property,  debts  and  choses  in  action  belonging  to  the 
estate  of  the  bankrupt,  and  to  continue  the  prosecution  of  suits  begun  by 
the  bankrupt,  prior  to  the  adjudication  of  bankruptcy;  allow  claims,  dis- 
allow claims,  reconsider  allowed  or  disallowed  claims,  and  allow  them  or 
disallow  them  against  the  estate  of  the  bankrupt,  subject  to  review  by  the 
court  on  exceptions  filed  within  ten  days;  and  shall  have  and  exercise  all 
powers  and  jurisdiction  vested  by  law  in  the  court  in  respect  of  the  duties, 
acts  and  proceedings  aforesaid. 

6. 
When   the  Judge  is  absent  from   a  Division  of  the  District,  and  a  cer- 
tificate stating  that  fact,  signed   by  the  Clerk  of  the  Court,  shall  be   de- 
livered to  the  Referee  therein  the  Referee   is  authorized   and  empowered 
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to  appoint  receivers,  or  the  ^Marshal,  upon  application  of  parties  in  interest, 
in  case  the  Referee  shall  find  it  absolutely  necessary  for  the  preservation 
of  the  estate,  to  take  charge  of  the  property  of  the  bankrupt  after  the 
filing  of  the  petition  and  prior  to  its  being  dismissed  or  the  ti'ustee 
being  appointed,  and  to  exercise  such  jurisdiction  over  the  acts  and  pro- 
ceedings of  the  receiver  or  marshal  in  respect  to  their  acts  and  proceedings, 
as  the  court  may  by  law  exercise. 

G. 

When  the  Judge  is  absent  from  the  District,  and  a  certificate  stating 
that  fact,  signed  by  the  Clerk  of  the  Court,  shall  be  delivered  to  the 
Referee,  the  Referee  is  authorized  and  empowered  to  direct  the  business 
of  the  bankrupt  to  be  conducted  for  a  limited  time  by  the  receiver  or 
marshal,  and  to  order  the  receiver  or  marshal  to  sell  at  public  or  private 
sale  such  perishable  property  of  the  estate  as  cannot,  without  great  loss 
or  deterioration,  be  kept  until  the  trustee  is  appointed  and  qualified. 

7. 

Each  of  the  counties  composing  the  Northern  Division  of  the  Eastern 
Judicial  District  of  Missouri,  is  hereby  designated  as  a  "Referee's  District," 
under  and  pursuant  to  Section  34  of  this  Act.  The  Referee  for  the  Dis- 
trict of  Marion  County  is  directed  and  authorized  to  act  as  Referee  in  all 
referee  districts  in  the  Northern  Division  of  the  Eastern  Judicial  District 
of  Missouri  in  which  the  services  of  a  Referee  may  be  required,  and 
in  which  at  the  time  said  services  are  required  to  be  performed,  the 
office  of  Referee  for  that  district  may  be  vacant.  Each  of  the  counties 
composing  the  Southeastern  Division  of  the  Eastern  Judicial  District  of 
Missouri  is  hereby  designated  as  a  "Referee's  District."  The  Referee  for 
the  District  of  Cape  Girardeau  County  is  directed  and  authorized  to  act 
as  Referee  in  all  referee  districts  in  the  Southeastern  Division  of  the  East- 
ern Judicial  District  of  Missouri  in  which  the  services  of  a  Referee  may 
be  required,  and  in  which  at  the  time  said  services  are  required  to  be  per- 
formed, the  office  of  Referee  for  that  district  may  be  vacant.  Each  of 
the  counties  composing  the  Eastern  Division  of  the  Eastern  Judicial  Dis- 
trict of  Missouri,  and  not  including  the  City  of  St.  Louis,  is  hereby 
■designated  as  a  Referee's  District.  The  City  of  St.  Louis  is  hereby  des- 
ignated as  a  Referee's  District,  to  be  known  as  the  District  of  St. 
Louis.  The  Referee  for  the  City  of  St.  Louis  is  directed  and  authorized 
to  act  as  Referee  in  all  Referee  Districts  in  the  Eastern  Division  of  the 
Eastern  Judicial  District  of  Missouri  in  which  the  services  of  a  Referee 
may  be  required,  and  in  which  at  the  time  said  services  are  required  to 
be  performed  the  office  of  Referee  for  that  District  may  be  vacant. 

8. 

The  Referee  to  whom  any  case  has  been  or  may  be  hereafter  referred, 
shall  be  empowered  and  authorized  to  order  the  examination  of  the  bank- 
rupt or  any  other  designated  person  upon  the  application  of  any  officer, 
bankrupt  or  creditor,  in  accordance  with  the  provisions  of  sections  7,  21 
and  58  of  the   Bankrupt  Act. 
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». 

The  money  of  bankrupt  estates  on  deposit  in  designated  depositories 
shall  be  drawn  out  only  by  check  or  warrant  signed  by  the  Trustee  or 
Trustees  of  the  estate  and  countersigned  by  the  Referee  acting  in  the 
case.  There  shall  be  written  or  printed  on  the  face  of  each  check  so 
drawn  a  brief  statement  of  the  general  purpose  for  which  the  disburse- 
ment is  made  and  tlie  Trustee  or  Trustees  of  each  estate  shall  keep  a 
lecord  of  all  checks  drawn  by  him  in  the  manner  prescribed  in  General 
Order  29. 

10. 

No  paper  prepared  for  filing  shall  be  received  unless  it  is  legibly  written 
or  printed  on  paper  of  the  size  commonly  called  "legal  cap,"  with  a  margin 
of  at  least  one  and  one-half  inches  on  the  upper  end  of  each  page  and 
with  a  margin  of  one  inch  on  the  left  of  each  page.  Xo  such  paper  shall 
be  less  than  one -half  sheet  and  shall  be  properly  endorsed  with  the  style 
and  number  of  the  case  and  the  character  of  the  paper  filed. 

11. 

Upon  the  entry  of  an  order  of  adjudication  of  bankruptcy,  unless  other- 
wise ordered  by  the  Court,  the  case  shall  be  forthwith  referred  generally 
to  the  Referee  for  the  District  in  which  the  bankrupt  has  his  principal 
place  of  business,  resides  or  has  his  domicile,  and  after  such  reference, 
the  Referee  is  authorized  to  fix  the  time  when,  a. id  place  where,  he  will 
act  upon  matters  arising  in  the  case. 

12. 

All  notices  required  to  be  given  by  this  Act  i  lall  be  served  by  man 
unless  otherwise  required  by  law  or  the  order  of  tl  e  Court. 

13. 

The  Clerk  shall  cause  to  be  prepared  for  the  ise  of  Referees,  and  de- 
liver to  them  upon  application,  blank  forms  of  process,  summons  and 
subpoenas,  properly  attested  with  the  signature  of  the  Clerk  and  seal  of 
the  Court,  as  required  by  General  Order  3. 

14. 

The  Referee  is  authorized  to  permit  an  amendment  of  the  petition  and 
schedules  upon  the  application  of  the  bankrupt;  and  the  Referee  may, 
upon  his  own  motion,  require  the  bankrupt  to  «mend  the  schedules. 

15. 

When  a  Trustee  desires  to  procure  an  order  for  the  sale  of  the  property 
of  the  bankrupt,  or  any  part  thereof,  such  Trustee  shall  file  with  the 
Referee  acting  in  the  case  a  petition  In  accordance  with  the  requirements 
of  General  Order  18,  describing  the  property  to  be  sold  and  praying 
that  the  Referee  make  an  order  directing  the  sale  of  the  same  in  such  one 
of  the  modes  prescribed  in  said  General  Order  18  as  the  Trustee 
may  deem  for  the  best  interest  of  the  estate.  Upon  the  filing  of  such 
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petition  (unless  it  appears  that  the  property  sought  to  be  sold  is  of 
such  a  perishable  nature  that  there  will  be  a  loss  if  the  same  is  not  sold 
immediately  and  without  notice  to  the  creditors),  the  Referee  shall  give 
notice  by  mail  to  the  creditors  of  the  bankrupt  by  addressing  such  notices 
to  them  respectively  at  their  places  of  abode  or  addresses  as  stated  in 
the  bankrupt's  schedules,  of  the  fact  of  the  filing  of  such  petition,  and 
that  the  same  will  be  acted  upon  on  a  day  to  be  named  in  such  notice, 
which  day  shall  not  be  less  than  ten  days  after  the  day  of  mailing  said 
notice.  Upon  the  day  fixed  for  the  hearing  of  such  application  the  Referee 
may,  after  due  hearing,  make  an  order  directing  the  Trustee  to  sell  the 
property  described  in  the  petition,  or  any  part  thereof,  either  at  public 
or  private  sale  as  may  appear  to  the  Referee  to  be  for  the  best  interest 
of  the  estate;  or  the  Referee,  in  his  discretion,  may  continue  such  applica- 
tion to  a  later  day   to  be  fixed  by  him. 

16. 

Trustees  shall  deposit  all  moneys  and  funds  of  the  estate  in  the  de- 
pository designated  for  that  purpose,  and  the  moneys  so  deposited  shall 
only  be  withdrawn  upon  an  order  of  the  Court  or  the  Referee,  in  accord- 
ance with  the  requirements  of  the  General  Orders  and  Rules  in  Bankruptcy. 

17. 

When  any  witness  shall  attend  before  the  Court  or  the  Referee,  in 
response  to  a  subpcena  or  other  process  in  any  proceeding  in  bankruptcy, 
such  witness  shall  make  claim  to  his  fees  and  mileage,  if  any,  to  the 
Clerk  of  the  Court,  who  shall  make  an  entry  in  a  book  to  be  kept  for 
that  purpose  of  the  amount  allowed  such  witness,  and  tax  the  same  as 
costs  accruing  in  the  cause. 

IS. 

When  any  attorney  shall  be  entitled  to  the  allowance  of  a  fee  for 
professional  services  rendered  the  bankrupt,  the  petitioning  creditors  in 
involuntary  proceedings,  or  the  Trustee,  he  shall  file  with  the  Referee  a 
petition  stating  the  nature  and  character  of  the  services  performed  by  him 
and  the  amount  to  which  he  deems  himself  entitled  therefor,  and  praying 
that  the  same  may  be  allowed  him.  The  Referee  shall  consider  such  peti- 
tion and  the  objections  thereto,  if  any,  of  any  party  in  interest,  and  shall 
allow  said  attorney  such  sum  as  may  be  just,  and  the  same  shall  be  paid 
by  the  trustee  when  he  has  funds  available  for  that  purpose. 

19. 

Within  the  first  month  after  their  appointment,  and  at  the  expiration 
of  every  period  of  two  months  thereafter,  the  Trustee  shall  file  with  the 
Referee  a  report  in  writing  stating  the  property  which  has  come  into  his 
hands  during  such  period,  the  part  thereof,  if  any,  which  has  been  dis- 
posed of  and  how  disposed  of;  the  amount  of  money  which  has  been  re- 
ceived by  him  and  from  what  sources  received;  the  amount  of  money 
paid  out  and  on  what  account  disbursed;  the  amount  of  money  on  hand; 
the   condition    of   any   suits   or  other   controversies    affecting   the   property 
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of  the  estate  to  which  the  Trustee  is  a  party  or  in  which  he  is  interested, 
together  with  such  additional  statements  concerning  the  assets  of  sucli 
estate  as  may  be  necessary  to  a  correct  understanding  of  the  true  condition 
thereof. 

20. 
Preparatory   to   the   declaration    and   payment   to   creditors    of   the   final 
dividend  in  any  estate,  the  Trustee  shall  prepare  and  file  with  the  Referee 
a  statement  showing: 

(1)  The  gross  amount  of  money  on  hand. 

(2)  The  amount  to  be  deducted  therefrom  on  account  of  debts  having 
priority  over  dividends  and  including:  (a)  taxes;  (b)  the  actual  and 
necessary  cost  of  preserving  the  estate  subsequent  to  the  filing  of  the 
petition;  (c)  costs  of  administration,  including  court  costs,  attorney's  fees, 
sums  due  officers  for  fees  or  commissions  earned  or  expenses  incurred;  (d) 
wages  due  to  workmen,  clerks  or  servants  having  priority;  (e)  other 
debts,  if  any.  entitled  to  priority  by  the  laws  of  the  State  or  the  United 
States. 

(3)  The  net  amount  to  be  distributed  to  general  creditors  by  way  of 
dividend. 

21. 

When  an  estate  has  been  fully  administered  the  Trustee  shall  file  with 
the  Referee  a  final  report  stating  that  such  estate  has  been  fully  ad- 
ministered and  praying  to  be  discharged  from  his  trust.  The  Trustee  shall 
file  with  such  final  report  an  account,  duly  verified  by  affidavit,  showing 
in  detail  the  amount  of  money  received  by  him  as  Trustee,  the  amount 
disbursed  and  on  what  account  disbursed,  with  proper  vouchers  for  all 
disbursements  where  it  is  practicable  to  secure  such  vouchers.  Upon  the 
filing  of  such  final  report  and  account  the  Referee  shall  call  a  final  meeting 
of  creditors,  upon  a  day  to  be  named  by  him  not  less  than  fifteen  days 
after  the  day  on  which  said  report  and  account  are  filed,  and  the  Referee 
shall  state  in  the  notice  given  creditors  of  such  final  meeting,  that  the 
trustee  has  filed  his  final  report  and  accounts  and  that  the  same  will  be 
acted  upon  at  said  meeting.  The  Trustee  shall  attend  before  the  Referee 
at  the  time  and  place  fixed  for  such  final  meeting,  and  if  called  upon  to 
do  so,  shall  oflfer  any  evidence  or  explanation  required  of  him  touching 
his  conduct  or  the  administration  of  the  estate.  At  the  time  and  place 
fixed  for  such  final  meeting  the  Referee  shall  audit  said  final  account  and 
if  it  appears  that  the  Trustee  has  fairly  and  honestly  administered  such 
estate  and  duly  accounted  for  all  property  or  money  coming  to  his  hands, 
'  in  accordance  with  law,  shall  approve  such  account  and  enter  an  order  dis- 
charging the  Trustee  from  his  trust. 

22. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets  other  than 
such  as  the  bankrupt  is  entitled,  without  regard  to  value,  to  hold  as 
exempt,  and  if  no  creditor  appears  at  the  first  meeting,  the  Referee  may, 
by  order  setting  out  the  facts,  direct  that  no  Trustee  be  appointed;  but  at 
any  time  thereafter  a  Trustee  may  be  appointed  if  the  Referee  shall 
deem    it   desirable.      If,    in   accordance   with    the    foregoing    provision,    r.c 
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Trustee  is  appointed  for  an  estate,  the  Referee  may  order  that  no  meeting 
of  creditors,  other  than  the  first  meeting,  shall  be  called. 


23. 


Where  the  bankrupt  has  no  property,  other  than  such  as  is  exempt,  and 
no  assets  have  come  into  the  hands  of  the  Trustee,  it  shall  be  unnecessary 
to  call  a  final  meeting  of  creditors,  and  the  Trustee  shall  be  entitled  to 
secure  a  discharge  from  his  trust  by  filing  a  report  with  the  Referee 
stating  such  facts  and  making  it  appear  to  the  satisfaction  of  the  Referee 
that  there  is  no  property  of  the  bankrupt  available  as  assets  of  the  estate. 


Referees  shall  file  with  the  Clerk,  on  or  before  the  first  Tuesday  in 
each  month,  a  statement  verified  by  oath,  of  the  necessary  expenses  in- 
curred by  them  in  the  performance  of  their  duties,  specifying  the  particular 
estates  in  which  such  expenses  were  incurred.  When  such  accounts  are 
allowed  by  the  Court  the  sum  allowed  shall  be  paid  to  the  Referee  by 
the  Trustee  of  the  estate  chargeable  therewith. 

25. 

Referees  shall  be  entitled  to  an  allowance  of  $2.00  from  each  estate  ad- 
ministered before  them,  to  cover  necessary  expenses  incurred  by  theui 
in  the  administration  of  the  estate,  for  stationery,  other  than  printed 
notices.  Whenever  it  is  necessary  for  any  Referee  to  rent  and  maintain 
an  office  devoted  exclusively  to  the  conduct  of  bankruptcy  business,  such 
Referee  shall  be  entitled  to  a  pro  rata  allowance,  not  exceeding  live 
dollars,  from  each  estate  administered  before  him  on  account  of  rent, 
said  sum  to  be  allowed  and  paid  as  other  expenses  incurred  by  the  Referee. 
Referees  shall  be  allowed  the  sum  of  $5.00  in  each  case  administered  be- 
fore them  as  a  necessary  expense  for  clerical  aid. 

26. 

WTiere  it  appears  from  the  schedule  that  the  bankrupt  has  no  property 
of  value,  other  than  such  as  is  exempt,  the  Referee  shall  not  be  required 
to  proceed  with  the  administration  of  the  estate  or  to  take  any  action 
therein  until  the  petitioner,  or  some  other  person  for  him,  has  deposited 
with  the  Referee  the  sum  of  $30.00  to  cover  the  costs  of  advertising,  print- 
ing and  other  expenses  incidental  to  the  administration  of  the  estate. 


Upon  the  filing  of  any  application  for  discharge  in  bankruptcy,  the  same 
will  be  referred,  without  further  order,  to  the  Referee  in  charge  of  the 
case  in  which  the  application  is  made  as  a  Special  Master,  for  a  report 
concerning  the  progress  of  the  case  and  of  any  facts  known  to  him  bearing 
upon  the  right  to  a  discharge.  Such  Special  Master  shall  be  allowed  the 
sum  of  Five  Dollars,  unless  a  larger  sum  be  allowed  to  him  by  special  order 
in  any  case,  as  compensation  for  his  services  in  preparing  and  filing  said 
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report,  and  he   shall  not  be  required   to  prepare  or  file  the  same  until  a 
deposit  is  made  with  him  to  cover  said  allowance. 

28. 
When  any  person  shall  desire  a  review  by  the  Judge  of  any  order 
made  by  the  Referee,  he  shall  file  with  the  Referee  his  petition,  therefor, 
pursuant  to  General  Order  No.  27  within  ten  days  of  the  date  of 
making  such  order,  and  if  such  petition  be  not  filed  within  said  period 
of  ten  days,  the  person  aflfected  by  such  order  shall  be  deemed  to  ac- 
quiesce therein,  and  to  have  waived  all  right  to  have  the  same  reviewed 
by  the  Judge.  For  good  cause  shown  the  Referee  may  at  any  time,  within 
ten  days  after  the  making  of  any  order  by  him,  extend  the  time  within 
which  a  petition  for  review  may  be  filed  for  a  period  not  to  exceed  thirty 
days  from  the  date  of  granting  such  extension  of  time. 

29. 

When  the  Court  refers  any  matter  specially  to  a  Referee  as  Special  Master 
to  take  evidence,  or  to  report  upon  any  specified  issue  or  issues  of  law 
or  fact,  for  the  information  of  the  Court  (except  applications  for  dis- 
charge) the  Referee  shall  be  entitled  to  a  per  diem  compensation  at  the 
rate  of  $10.00  per  day  for  each  day  he  is  necessarily  engaged  under  said 
order  of  reference.  Five  hours  shall  constitute  a  day's  work  within  the 
meaning  of  this  rule,  but  the  Referee  shall  be  entitled  to  a  minimum  fee 
of  $10.00  for  each  matter  so  specially  referred.  The  fees  of  the  Referee 
under  each  order  of  reference  shall  be  stated  in  his  report,  and  unless 
excepted  to  and  disallowed  by  the  Court,  shall  be  paid  by  the  Trustee 
when  he  has  funds  available  for  the  purpose  or  by  the  moving  party  in 
the  matter  which  is  the  subject  of  the  reference. 

30. 

The  Clerk  shall  be  allowed  a  fee  of  seventy-five  cents  for  each  certified 
copy  of  the  petition  for  discharge  and  order  of  notice  thereon  as  ex- 
pressed in  Form  57  of  Forms  in  Bankruptcy,  mailed  pursuant  to  any 
order  of  Court  to  the  creditors  of  a  bankrupt,  the  same  to  be  taxed  as 
costs,  provided  that  if  there  be  more  than  twenty  creditors  in  any  case, 
the  fee  for  all  such  certified  copies  above  twenty  shall  be  twenty-five  cents 
each  instead  of  seventy-five  cents,  and  that  upon  filing  of  any  application 
for  discharge,  the  Clerk  is  authorized  to  require  of  the  bankrupt  a  deposit 
oi  a  sum  of  money  sufficient  to  pay  such  allowance,  the  same  to  be  re- 
funded to  the  bankrupt  in  case  there  be  found  to  be  sufficient  assets  in 
the  estate  to  satisfy  the  same. 

31. 
In  case  a  petition  is  filed  by  a  voluntary  bankrupt  which  is  accompanied 
by  an  affidavit  under  subdivision  2  of  Section  51  of  the  Act,  it  shall  be 
the  duty  of  the  Clerk  to  file  said  petition  A^nthout  the  payment  of  the 
fees  provided  by  law.  If  the  Clerk  or  the  Referee  to  whom  said  petition 
is  referred,  has  reason  to  believe  such  affidavit  is  false,  he  may  file  a 
certificate   to   that   effect,   and   cause    the    bankrupt   to   be   examined.      If, 
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upon  such  examination,  the  Referee  reports  in  writing  that  the  statements 
contained  in  such  affidavit  are  false,  and  that  the  bankrupt  has  or  can 
procure  money  with  which  to  pay  said  fees,  such  report  shall  be  sufficient 
proof  upon  which  to  base  proceedings  under  subdivision  4  of  General  Order 
35. 

32. 
When  a  bankrupt  shall  desire  to  secure  the  confirmation  of  a  composition 
with  creditors,  he  shall  deposit  the  money  necessary  to  carry  such  com- 
position into  eifect  with  the  designated  depository  to  the  credit  of  the 
Judge  of  the  Court.  Where  any  part  of  the  consideration  to  be  dis- 
tributed under  the  proposed  composition  shall  consist  of  promissory  notes. 
he  shall  deliver  such  notes,  property  executed,  to  the  clerk. 

The  application  for  the  confirmation  of  a  composition  shall  be  filed  with 
the  clerk,  and  such  application  shall  be  accompanied  by  the  document,  or 
documents,  evidencing  the  acceptance  of  the  requisite  number  of  creditors, 
whose  claims  represent  the  required  amount.  Upon  the  filing  of  the 
application  for  confirmation,  the  Court  will,  upon  application,  fix  a  day 
for  hearing  the  same,  and  it  shall  be  the  duty  of  the  clerk,  at  least  ten 
days  before  the  day  so  fixed,  to  forward  by  mail  to  each  creditor  named 
in  the  bankrupt's  schedules,  directed  to  their  respective  addresses  as  stated 
therein,  a  certified  copy  of  the  order  fixing  the  date  of  such  hearing. 

The  clerk  shall,  at  least  five  days  before  the  day  fixed  for  the  hearing 
on  said  application,  transmit  said  application  to  the  Referee,  to  whom  the 
case  has  been  referred,  and  it  shall  be  the  duty  of  such  Referee  to  file 
with  the  clerk  prior  to  the  day  fixed  for  the  hearing,  a  report  in  writing, 
stating: 

First.  Whether  the  bankrupt  has  been  examined  in  open  court,  or  at 
a  meeting  of  his  creditors,  and  filed  in  court  the  schedules  required  to 
be  filed   by  the  bankrupt. 

Second.  The  number  and  aggregate  amount  of  the  claims  of  creditors, 
which  have  been  allowed  against  the  estate  of  the  bankrupt,  and  the 
number  and  aggregate  amount  of  the  claims  of  those  creditors  who  have 
accepted  in  writing  the  proposed  composition. 

Third.  The  aggregate  amount  of  the  claims  of  creditors  which  are  en- 
titled to  priority. 

Fourth.  The  approximate  costs  of  the  proceeding  in  the  event  that  the 
composition  is  confirmed,  including  the  expenses  and  fees  of  the  Trustee, 
Referee  and  Clerk. 

Fifth.  Whether  in  his  opinion  the  bankrupt  has  been  guilty  of  any 
of  the  acts  or  failed  to  perform  any  of  the  duties  which  would  he  a  bar 
to  his  discharge,  and  if  so,  in  what  particular. 

Sixth.  Any  other  facts  known  to  the  Referee,  which  have  a  material 
bearing  upon  the  propriety  of  confirming  the  proposed  composition,  and 
whether  in  his  opinion  the  composition  is  for  the  best  interests  of  the 
creditors. 

If  upon  the  hearing  the  Court  shall  make  an  order,  confirming  the  pro- 
posed composition,  it  shall  be  the  duty  of  the  Referee,  to  whom  the  case 
has  been  referred,  to  forthwith  file  with  the  clerk  the  record  of  proceedings 
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had  before  him  in  the  case.  Upon  the  filing  of  the  record  of  proceedings 
had  before  the  Referee,  the  clerk  shall  proceed  to  make  distribution,  in 
accordance  with  the  terms  of  the  composition,  the  amount  to  be  distributed 
being  computed  upon  the  basis  of  the  allowed  claims,  in  case  the  claim 
has  been  allowed,  and  where  the  claim  has  not  been  presented  for  allow- 
ance,  upon  the  amount   stated  in  the   schedule  as  owing  to  the   creditor. 

After  making  distribution  in  accordance  with  the  terms  of  the  com- 
position, the  clerk  shall  file  a  written  report,  with  proper  vouchers,  show- 
ing the  amount  of  money,  or  money  and  notes,  received  by  him,  the  amount 
distributed  to  each  creditor  entitled  to  share  in  the  distribution,  and  the 
amount  paid  out  for  costs  or  fees,  and  the  amount,  if  any,  returned  to 
the    bankrupt. 

33. 

All  suits  instituted  by  Trustees  in  Bankruptcy,  process  shall  issue 
therein  in  the  form  of  a  subpoena  directed  to  the  defendant  or  defendants 
commanding  them  to  appear  upon  a  day  to  be  named  therein,  not  less 
than  twenty  days  from  the  date  of  issuing  such  subpoena.  The  defendant 
shall  appear  and  plead  within  five  days  after  the  return  day  named  in 
the  subpoena,  provided  he  shall  have  been  served  with  process  at  least 
fifteen  days  before  that  time,  and  if  he  shall  not  have  been  so  served, 
then  he  shall  appear  and  plead  within  twenty  days  after  he  shall  have 
been  served  with  process,  and  any  counter  pleading  on  behalf  of  plaintiff 
or  complainant  shall  be  filed  within  five  days  thereafter.  In  suits  in  equity 
the  complainant  shall  take  his  evidence  within  thirty  days  after  the  cause 
is  at  issue;  the  defendant  shall  take  his  evidence  within  thirty  days 
thereafter;  and  complainant  shall  take  his  evidence  in  rebuttal  within 
fifteen  days  thereafter,  for  good  cause  shown,  and  after  notice  to  the 
ailverse  party,  the  Court  may  enlarge  the  time  within  which  the  parties 
are  required  to  take  their  evidence.  Evidence  in  equity  causes  shall 
be  taken  in  any  of  the  modes  provided  for  the  taking  of  evidence  in 
suits  in  equity  in  the  Circuit  Courts  of  the  United  States,  unless  the 
court,  upon  the  application  of  either  party  shall  direct  that  the  cause 
be  heard  upon  oral  testimony.  When  a  cause  is  at  issue,  and  ready  for 
trial,  the  Court,  upon  application,  and  after  notice  to  the  adverse  party, 
will  set  the  same  down  for  trial  upon  a  day  to  be  designated  by  the  Court. 
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PREFACE. 


The  rules  of  practice  for  the  United  States  Circuit  Court  for  the  Dis- 
trict of  California  were  prepared  and  adopted  by  the  late  Judge  Sawyer 
on  December  6,  1875,  and  took  effect  January  1,  1876.  These  rules  were 
also  adopted  in  every  district  in  the  Ninth  Judicial  Circuit,  and  have 
remained  in  substantially  their  original  form  the  rules  of  practice  in  all 
the  districts  of  the   Circuit  down  to  the  present  time. 

The  passage  by  Congress  of  the  Act  of  March  3,  1891,  establishing  the 
Circuit  Courts  of  Appeals  and  taking  from  the  Circuit  Courts  their  appel- 
late jurisdiction,  and  the  changes  that  have  been  made  in  the  statutes 
regulating  the  practice  in  common-law  actions  in  the  State  Courts,  made 
applicable  to  the  practice  in  like  cases  in  the  courts  of  the  United  States 
by  section  914  of  the  Revised  Statutes,  have  rendered  the  present  rules 
of  the  Circuit  Court  incomplete  and  uncertain  in  many  particulars.  A 
revision  of  the  rules  and  an  extension  of  their  scope  to  conform  to  the 
present  Federal  and  State  statutes  has  long  been  demanded  by  the  bar 
practicing  in  the  Circuit  Court.  To  meet  this  demand,  the  subject  was 
referred  to  a  committee  of  the  bar,  consisting  of  the  late  Judge  Robert 
Y.  Hayne.  Mr.  A.  C.  Freeman,  and  Mr.  W.  B.  Treadwell.  Judge  Hayne 
with  the  approval  of  his  associates  on  the  committee,  proceeded  to  pre- 
pare a  code  of  rules,  for  which  work  he  was  peculiarly  qualified  by  ex- 
perience and  habit  of  mind.  In  the  course  of  this  work  he  w^ent  care- 
fully into  the  entire  subject  of  practice,  and  prepared  elaborate  notes  in 
support  of  the  proposed  rules,  a  work  in  which  Judge  Hayne  was  engaged 
for  more  than  a  year.  The  draft  of  these  rules,  with  the  annotations, 
was  submitted  to  Mr.  W.  B.  Treadwell  and  other  members  of  the  bar, 
to  Mr.  W.  B.  Bearzley.  Depiity  Clerk  for  the  Northern  District  of  California, 
and  to  Mr.  W.  M.  Van  Dyke.  Clerk  of  the  Southern  District  of  California. 
Valuable  suggestions  were  made,  many  of  which  were  adopted.  The 
draft  was  then  submitted  to  the  District  Judges  of  the  circuit,  whose 
criticism  and  recommendations  were  carefully  considered,  and  in  several 
instances  the  rules  were  modified  to  conform  to  such  criticism  and  recom- 
mendation. About  this  time  Judge  Hayne  died.  Thereupon  the  entire 
subject  was  referred  to  Mr.  A.  C.  Freeman,  who,  after  giving  careful  con- 
sideration to  the  various  suggestions  and  recommendations,  submitted  a 
very  able  and  interesting  report  to  the  Court  with  respect  to  the  pro- 
posed rules.  Thereafter  these  proposed  rules  were  again  submitted  to 
Mr.    W.   B.    Treadwell,    in    view    of    the    various    criticisms    that    had    been 
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made,  on  which  he  made  a  full  report,  recommending  such  changes  as  would 
meet  the  most  serious  objections. 

With  these  various  recommendations  before  the  Court  a  very  careful 
revision  has  been  made;  and  it  is  believed  that  the  rules  so  revised  will 
meet  the  requirements  of  the  bar  and  the  Court.  The  principal  object 
sought  to  be  accomplished  is  twofold:  to  furnish,  so  far  as  possible,  a 
complete  code  of  practice  covering  all  cases  not  provided  for  by  statute 
or  by  the  rules  of  the  Supreme  Court,  and  to  conform  the  practice  in 
equity  cases  to  that  in  cases  at  law,  so  far  as  permitted  by  the  statutes 
and  the  equity  rules  of  the  Supreme  Court. 

Wherever  practicable,  and  suited  to  the  course  of  procedure  in  the 
Federal  Courts,  the  practice  in  all  cases  has  been  assimilated  by  these 
rules  to  the  practice  in  the  State  courts,  Thus,  although  these  rules  have 
been  thought  by  some  to  be  unduly  voluminous,  they  in  fact  accomplish 
«,   very  considerable  simplification  in  procedure. 
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CHAPTER.  L 

ATTORNEYS,  SOLICITORS  AND  COUNSEL. 

1. 

MANNER   AND    CONDITIONS    OF   ADMISSION. 

Any  person  who  has  been  admitted  to  practice  in  the  Supreme  Court 
of  the  United  States,  or  in  the  Supreme  Court  of  the  State,  or  in  the 
highest  court  of  a  sister  State,  or  in  the  highest  court  of  an  organized 
Territory  of  the  United  States,  may  be  admitted  to  practice  in  this  Court, 
as  attorney,  solicitor  and  counselor. 

Persons  applying  for  admission  must  personally  appear  in  Court  at  the 
time  the  motion  therefor  is  made,  and  no  application  will  be  heard  un- 
less there  has  been  previously  filed  with  the  clerk  of  the  Court  a  certificate 
signed  by  two  members  of  the  bar  of  this  Court,  to  the  effect  that  the 
applicant  has  been  admitted  to  practice  in  one  of  the  above-mentioned 
courts,  naming  the  same,  and  that  he  is  a  person  of  good  moral  character 
and  fair  professional  standing.  Before  any  certificate  of  admission  shall 
be  issued,  the  applicant  must  sign  the  roll  of  attorneys  and  take  and 
subscribe  the   following  oath  or  affirmation: 

"I  solemnly  swear  (or  affirm)  that  I  will  siipport  the  Constitution  of 
the  United  States;  that  I  will  bear  true  faith  and  allegiance  to  the  Govern- 
ment of  the  United  States;  that  I  will  maintain  the  respect  due  to  the 
courts  of  justice  and  judicial  ofiicers,  and  that  I  will  demean  myself  as 
an  attorney,  counselor  and  solicitor  of  this  Court  uprightly." 

If  any  attorney  admitted  to  practice  in  this  Court  shall  be  removed 
or  suspended  from  his  office  of  attorney  by  any  court  of  competent  juris- 
diction, such  removal  or  suspension  will  be  sufficient  ground  for  his  re- 
moval  or   suspension  as  attorney,   solicitor,  and   counselor  by  this  Court. 

2. 

SAME  PERSON  MAY  ACT  IN  BOTH  CAPACITIES— SIGNATURE. 
The  same  person  may  act  both  as  attorney  and  counsel  in  any  action 
at  law.  and  both  as  solicitor  and  counsel  in  any  suit  in  equity.  No  paper 
or  proceeding  in  any  cause,  either  at  law  or  in  equity,  shall  be  required 
to  be  signed  by  counsel  as  well  as  by  attorney  or  solicitor,  but  the 
signature  of  the  attorney  or  solicitor  of  record  shall  be  sufficient  for  all 
purposes. 

3. 
NO  APPEARANCE  IN  PERSON  AFTER  APPEARANCE  BY  ATTORNEY 

OR   SOLICITOR. 
Whenever  a  party  has  appeared  by  attorney  or  solicitor,  he  cannot  there- 
after  appear   or    act   on   his   own    behalf    in   the   cause,   or   take    any   step 
therein,    unless    an   order    of   substitution    shall    first   have    been    made    by 
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the  Court,  after  notice  to  the  attorney  or  solicitor  of  such  party,  and  to 
the  opposite  party;  provided,  that  the  Court  may  in  its  discretion  liear 
a  party  in  open  court,  notwithstanding  the  fact  that  he  has  appeared, 
or  is  represented  by  attorney  or  solicitor. 

4. 

ATTORNEY  OR  SOLICITOR  OF  RECORD  TO  HAVE  CONTROL  OF 

CAUSE. 

The  attorney  or  solicitor  who  has  appeared  of  record  for  any  party 
shall  represent  such  party  in  the  cause,  whether  at  law  or  in  equity,  and 
shall  be  recognized  by  the  Court  and  by  all  the  parties  to  the  cause  as 
having  control  of  his  client's  case  in  all  proper  ways,  and  shall,  as  .such 
attorney  or  solicitor,  sign  all  papers  which  are  to  be  signed  on  behalf 
of  his  client;  and  all  papers  afl'ecting  or  relating  to  his  client,  and  which 
require  service,  shall  be  served  upon  him,  except  such  papers  as  are 
required  by  law  to  be  served  on  his  client  personally.  Whore  there  are 
several  attorneys  or  solicitors  of  record  for  a  party,  signatures  to  all 
papers  on  behalf  of  such  party  shall  be  by  all  of  such  attorneys  or  solicitor.s^ 
who  are  in  existence,  and  within  the  State;  and  service  of  all  papers 
affecting  or  relating  to  any  party  shall  be  upon  all  of  his  attorneys  or 
solicitors  of  record  who  are  in  existence  and  within  the  State ;  provided, 
that  any  one  of  such  attorneys  or  solicitors  of  record  shall  have  authority 
to  sign  the  names  of  his  associates  to  any  paper  in  the  cause,  together 
with  his  own  name,  and  that  service  of  the  copies  for  all  the  attorneys 
or  solicitors  for  a  party  may  be  made  upon  any  one  of  them,  .and  such 
one  shall  have  authority  to  receive  the  copies  intended  for  his  associates, 
and  to  acknowledge  service  thereof  on  their  behalf,  except  as  to  such 
of  them  as  have  served  on  the  adverse  party  and  filed  with  the  clerk 
a  notice  of  their  desire  tliat  such  authority  of  signature  and  service  should 
not  exist. 

The  attorneys  or  solicitors  of  record  for  any  party  may  at  any  time,  by 
serving  and  filing  written  notice  to  the  adverse  party,  designate  some  one 
of  their  number  within  the  State  as  the  one  on  whom  service  of  papers 
in  the  cause  is  to  be  made.  Any  such  designation  may  be  revoked  at  any 
time  by  any  attorney  or  solicitor  who  participated  therein,  and  a  new 
designation  may  be  made  at  any  time,  and  as  often  as  may  be  convenient. 
Service  shall  be  made  upon  the  designated  attorney  or  solicitor,  and  shall 
be  sufficient  if  so  made. 

Whenever  the  document  to  be  served  is  voluminous  the  Court  or  Judge 
may,  by  ex  parte  order,  direct  that  it  need  be  served  on  one  only  of  the 
attorneys  or  solicitors  of  each  adverse  party,  and  a  service  in  accordance 
with  such  order  shall  be  sufficient.  A  copy  of  such  order  shall  bo  served 
with  the  document,  and  also  upon  the  other  attorneys  or  solicitors  of 
record. 

The  authority  of  attorneys  and  solicitors  of  record  shall  continue  until 
there  shall  be  a  substitution  of  some  other  attorney  or  solicitor  of  record, 
except  as  herein  otherwise  expressly  provided,  and  shall  continue  after  final 
judgment   for  all  proper  pvirposes. 
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DEATH  OF  ATTORNEY  OR  SOLICITOR. 
Where  one  of  several  attorneys  or  solicitors  of  record  for  any  party 
dies,  the  survivors  or  survivor,  shall  be  deemed  and  treated  as  the  only 
attorneys  or  attorney,  solicitors  or  solicitor  of  record  for  such  party;  and 
where  all  the  attorneys  or  solicitors  of  any  party  die,  the  party  himself 
shall,  until  the  substitution  of  some  other  attorney  or  solicitor  of  record, 
be  deemed  and  treated  as  if  he  had  appeared  in  person ;  and  where  the  party 
himself  and  all  his  attorneys  or  solicitors  shall  die,  the  Court  may,  upon  an 
ex  parte  motion  and  affidavit,  order  a  stay  of  all  further  proceedings 
until  that  side  of  the  cause  is  in  a  condition  to  be  proceeded  with,  and 
may  make  such  other  or  further  order  in  the  premises  as  the  ends  of 
justice  may  seem  to  require. 

6. 

AGREEMENTS  OF  ATTORNEYS  OR  SOLICITORS. 

No  executory  agreement  or  stipulation  by  an  attorney  or  solicitor,  not 
made  in  open  Court,  the  existence  of  which  is  not  conceded,  will  be  enforced, 
unless  the  same  was  in  writing  and  signed  by  the  attorney  or  solicitor 
of  record;  and  no  executory  agreement  by  an  attorney  or  solicitor  in  open 
Court,  the  existence  of  which  is  not  conceded,  will  be  enforced  unless  the 
same  be  either  made  as  above  provided,  or  appear  from  the  minutes  of 
the  clerk,  or  from  the  notes  of  the  reporter,  or  be  within  the  clear  recol- 
lection of  the  Judge.  Agreements  during  a  trial  or  hearing  in  open  Court 
may  be  made  by  the  counsel  conducting  the  trial,  though  he  be  only  one 
of  the  attorneys  or  solicitors  of  record,  or  be  not  an  attorney  or  solicitor 
of  record  at  all. 

7. 
ATTORNEY,  ETC.,  AS  A  WITNESS— SUMMING  UP. 

If  an  attorney,  solicitor,  or  counsel  of  any  party  be  examined  as  a  wit- 
ness in  the  cause,  and  give  testimony  on  the  merits,  he  shall  not  argue 
the  merits  of  the  cause,  either  to  the  Court  or  jury,  except  by  the  consent 
of  the  opposite  party,  or  by  the  permission  of  the  Court,  obtained  before 
the  commencement  of  the  arguments  in  the  case. 

8. 
ATTORNEY,  ETC.,  NOT  TO  BE  SURETY  IN  THE  CAUSE. 
No  attorney,  solicitor  or  counsel  in  a  cause  shall  be  accepted  as  surety 
or  bail  upon  any  undertaking  or  bond  of  any  kind  in  the  cause. 

». 

ATTORNEY  OR  SOLICITOR  AS  GUARDIAN  AD  LITEM,  OR  UNDER 
APPOINTMENT  OF  THE  COURT. 
Every  attorney  or  counsel  shall  act  as  guardian  ad  litem  of  an  infant 
defendant  whenever  appointed  by  the  Court  for  that  purpose,  and  shall 
be  entitled  to  a  reasonable  fee,  to  be  fixed  by  the  Court.  It  shall  be  the 
duty  of  every  attorney,  solicitor  and  counsel  to  act  as  such  without  com- 
pensation, whenever  he  is  appointed  by  the  Court  to  act  for  any  person 
accused  of  crime,  who  has  no  other  attorney. 
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CHAPTER    11. 

PLEADINGS,  AMENDMENT  AND  PROCESS. 

lO. 

GENERAL  PROVISIONS  AS  TO  PLEADINGS. 

In  actions  at  law  the  pleadings  shall  be  in  accordance  with  the  laws  of 
the  State  as  the  same  shall  exist  at  the  time  in  question;  provided,  that 
no  eqiiitable  relief  shall  be  granted,  or  any  equitable  defense  entertained 
in  an  action  at  law  in  this  Court,  and  that  actions  for  damages  for  the 
infringements  of  patents  for  inventions  and  copyrights  shall  be  as  provided 
by  the  acts  of  Congress  in  that  behalf. 

In  all  suits  in  equity  the  pleadings  shall  be  according  to  the  practice  hi 
the  Federal  Courts  of  equity,  and  as  herein  provided. 

11. 

ENGROSSMENT  AND  FORM  OF  PLEADINGS. 
All  pleadings  shall  be  either  written  in  a  plainly  legible  hand  on  white 
paper  known  as  legal  cap,  or  clearly  typewritten  on  one  side  of  the  page 
only  on  legal  typewriting  paper  of  good  quality,  or  printed  on  white  paper 
of  substantially  the  same  size  and  form  as  legal  cap,  in  not  smaller  type 
than  small  pica,  leaded,  and  shall  be  without  erasure  or  interlineations  ex- 
cept slight  corrections,  which  are  directed  to  be  attested  by  the  initials 
of  the  clerk  before  filing,  and  shall  have  the  pages  and  lines  numbered  in 
the  margin.  Every  pleading  shall  be  signed  by,  or  with  the  name  of,  the 
attorney  or  solicitor  of  record,  except  where  the  party  has  appeared  in 
person,  in  which  case  the  paper  shall  be  signed  by  such  party;  and  every 
pleading  shall  have  legibly  endorsed  thereon  the  title  of  the  cause,  the  gen- 
eral character  or  designation  of  the  pleading  (and,  if  a  complaint,  the 
general  nature  of  the  action),  and  the  name  of  the  attorney  or  solicitor 
of  record. 

12. 

PLEADINGS,   WHERE    SEVERAL   OBLIGATIONS    ARE    SUED   ON. 

In  any  action  at  law  brought  upon  several  notes,  bonds,  coupons  or 
obligations  for  the  payment  of  money  which  are  of  the  same  form,  tenor 
and  effect,  and  are  issued  under  the  same  law,  or  by  the  same  authority, 
and  differing  only  in  number,  date  of  maturity  or  amount,  it  shall  only 
be  necessary  for  the  plaintiff  to  set  forth  in  one  count  of  his  complaint 
one  of  such  notes,  bonds,  coupons  or  obligations,  either  in  haec  verba  or 
according  to  its  legal  effect;  and  the  remaining  notes,  bonds,  coupons  or 
obligations  may  be  pleaded,  in  the  same  or  another  count  of  the  com- 
plaint, by  a  general  reference  or  description  sufficient  to  identify  them 
with  like  effect  as  if  they  had  been  set  forth  in  haec  verba. 

13. 

CERTIFICATE  TO   DEMURRERS  AND  PLEAS. 
Every  demurrer  and  plea   in  suits  in  equity  shall  be  accompanied  with 
certificate  and  affidavit  prescribed  by  Equity  Rule  31. 
Fed.  Proc— 142.  -2^'' 
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14. 

DEMURRER  TO  PART  OF  A  PLEADING. 
Where  a  demurrer  is  interposed  to  a  part  only  of  a  pleading  at  law  or 
in  equity,  it  shall  not  be  necessary  then  to  plead  or  obtain  an  extension 
of  time  to  plead  to  the  remaining  parts,  but  the  demurrer  shall  operate 
to  extend  the  time  to  plead  to  the  remaining  parts;  and  the  demurring 
party  shall  have  the  same  time,  after  the  disposition  of  the  demurrer 
to  plead  to  said  remaining  parts,  as  he  may  have  or  obtain  to  plead  to 
the  parts  demurred  to;  provided,  that  a  demurrer  to  a  part  of  a  pleading 
shall  exhaust  the  party's  right  of  demurrer  to  such  pleading,  and  he  shall 
not  be  permitted  to  aftervpard  demur  to  it  or  to  any  other  part  of  it, 
unless  the  pleading  be  amended. 

15. 

LEAVE  TO  ANSWER  ON  OVERRULING  A  DEMURRER— TERMS. 
Where  a  demurrer  to  a  complaint  at  law  or  bill  in  equity  is  overruled 
the  party  demurring  shall,  imless  otherwise  specially  ordered,  have,  as  of 
course,  and  without  any  special  order  therefor,  ten  days  after  service  of 
written  notice  of  the  overruling  of  such  demurrer  in  which  to  file  his 
answer  to  the  complaint  or  bill.  Mere  knowledge  of  the  decision  overruling 
the  demurrer  shall  not  be  deemed  to  be  the  equivalent  of  the  notice  above 
provided  for. 

16. 

AMENDMENT  AFTER  DEMURRER  AND  BEFORE  HEARING. 
Any  party  to  an  action  at  law  or  suit  in  equity,  whose  pleading  is  de- 
murred to,  may  as  of  course,  at  any  time  before  the  demurrer  is  heard, 
amend  such  pleading  in  the  respects  pointed  out  by  the  demurrer  or  in  any 
respect,  without  any  order  therefor;  and  the  pleading  so  amended  shall 
supersede  and  take  the  place  of  the  pleading  to  which  the  demurrer  was 
taken.  The  demurring  party  may  put  in  a  demurrer  to  the  pleading  as 
amended,  or  he  may  serve  and  file  a  notice  that  he  elects  to  have  his  de- 
murrer on  file  stand  as  a  demurrer  to  the  new  pleading,  in  which  case 
it  shall  be  deemed  and  treated  as  such  demurrer;  or  he  may  proceed 
with  the  cause  without  further  demurrer. 

17. 

LEAVE  TO  A]\IEND  ON  SUSTAINING  A  DEMURRER. 

If  a  demurrer  to  any  pleading,  at  law  or  in  equity,  be  sustained,  in  whole 
or  in  part,  the  party  shall  have,  as  of  course,  and  without  special  order 
therefor  and  without  terms,  ten  days  after  service  of  written  notice  of  the 
sustaining  of  the  demurrer,  in  which  to  amend  his  pleading  in  the 
respects  pointed  out  by  the  demurrer  or  in  any  respect;  but  no  party  shall 
liave  leave  to  amend  after  the  sustaining  of  a  demurrer  to  an  amended 
pleading,  except  upon  the  special  order  of  the  Court.  Mere  knowledge 
of  the  decision  sustaining  the  demurrer  shall  not  be  deemed  to  be  the 
equivalent  of  the  notice  above  provided  for. 

The  party  demurring  may  put  in  a  demurrer  to  the  amended  plead- 
ing or  he  may  serve  and  file  a  notice  that  he  elects  to  have  his  demurrer  to 
the    previous   pleading  stand    as  a   denuirrer  to  the   amended  pleading,   in 
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which  case  it  shall  be  deemed  and  treated  as  such  demurrer,  or  he  may 
proceed  with   the  cause   without  further  demurrer. 

IS. 

AMENDMENT  OF  PLEADINGS  GENERALLY. 

Amendments  of  pleadings  both  in  actions  at  law  and  suits  in  equity, 
except  so  far  as  otherwise  provided  for  by  act  of  Congress,  or  the  Equity 
Rules,  or  by  these  rules,  shall  be  governed  by  the  laws  of  of  the  State, 
as  the  same  shall  exist  at  the  time  the  application  to  amend  is  passed 
upon,  which  laws  are,  to  the  extent  mentioned,  hereby  adopted  as  rules 
of  this  Court,  both  at  law  and  in  equity.  In  all  cases  where  the  right 
to  amend  is  not  as  of  course,  the  party  desiring  to  amend  shall  serve  with 
his  notice  of  motion  for  leave  to  amend,  either  an  engrossed  copy  of  the 
pleading  or  proceeding  with  the  proposed  amendment  incorporated  therein, 
or  a  copy  of  the  amendment,  referring  to  the  page,  lino  and  word  of 
the  pleading  or  proceeding  where  the  proposed  amendment  is  to  be  inserted. 
If  leave  to  amend  be  granted,  and  the  said  engrossed  copy  or  the  said 
proposed  amendment  has  already  been  filed,  the  same  shall  stand  as  the 
amended  pleading  or  the  amendment  to  the  pleading,  as  the  case  may  be, 
and  if  not  already  filed,  the  same  shall  be  filed  forthwith,  and.  thereupon 
shall  constitute  the  amended  pleading,  or  the  amendment,  as  the  case 
may  be. 

In  cases  where  the  right  to  amend  is  as  of  course,  an  engrossed  copy 
of  the  pleading  or  proceeding  as  amended,  with  the  amendment  incor- 
porated therein,  or  a  coyy  of  the  amendment  referring  to  tlie  page,  line  and 
word  of  the  pleading  or  proceeding  where  the  amendment  is  to  be  inserted, 
shall  be  served  upon  the  adverse  party  and  filed  in  the  cause. 

In  every  case  the  amended  pleading  or  proceeding  shall  supersede  and 
take  the  place  of  the  original  without  any  special  order  to  that  effect. 

19. 

AMENDIMENT  ON  REMOVAL  PROCEEDINGS. 
If  the  complaint  in  a  cause  removed  from  a  State  court  combine  causes 
of  action  for  both  legal  and  equitable  relief  the  plaintiff  may,  without 
any  order  of  Court,  within  ten  days  from  the  filing  of  the  transcript 
if  filed  by  him  or,  if  filed  by  any  other  party,  within  ten  days  after  notice 
of  such  filing,  or  within  ten  daj's  after  the  decision  upon  a  motion  to  re- 
mand, if  a  motion  to  remand  be  made  and  denied,  serve  upon  the  oppo- 
site party  and  file  with  the  clerk  separate  amended  complaints,  one  on  the 
law  side  of  the  Court  for  the  legal  relief,  and  the  other  on  the  equity  side 
of  the  Court  for  the  eonitable  relief,  or  may,  at  his  option,  without  any 
order  of  Court,  serve  upon  the  opposite  party  and  file  with  the  clerk,  an 
amended  complaint  eliminating  from  tne  cause  either  the  legal  or  the  equi- 
table part  thereof  as  he  may  elect.  It  shall  be  the  duty  of  the  plaintiff 
in  the  cases  above  mentioned  to  take  one  or  the  other  of  the  courses 
above  pointed  out,  within  the  times  above  provided;  and  the  time  of 
the  opposite  party  to  appear  or  plead  or  take  any  other  step  in  the 
cause  shall  not  commence  to  run  until  the  amendment  is  made  as  above 
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specified;  and  if  such  amendment  be  not  so  made  the  cause  may  on  motion 
of  any  adverse  party,  on  due  notice,  be  dismissed  for  want  of  prosecution. 
The  plaintiff  in  any  cause  removed  from  a  state  court  may  in  all 
cases  amend  his  complaint,  as  of  course,  and  without  any  order  therefor, 
in  any  other  respect,  within  the  times  above  specified.  Any  amended  com- 
plaint served  and  filed  as  above  provided  shall  be  deemed  and  treated 
as  a  continuation  of  the  suit  removed  from  the  state  court. 

30. 

PLEAS. 

There  can  be  no  plea  in  actions  at  law,  but  in  such  cases  the  answer 
takes  the  place  of  all  pleas.  In  suits  in  equity,  pleas  may  be  put  in 
subject  to  the  provisions  of  these  rules,  and  subject  to  the  provisions 
of  the  equity  rules.  All  matter  in  abatement,  in  cases  where  pleas  are 
permissible,  shall  be  set  up  by  plea,  and  if  not  so  set  up  shall  be  waived; 
provided,  that  objections  to  the  Federal  jurisdiction  may  be  taken  as  pro- 
vided by  Rule  93. 

There  shall  be  but  one  plea  in  any  cause;  in  which  plea  the  party  may 
plead  as  many  grounds  in  abatement  and  as  many  grounds  in  bar  as  he 
may  have,  each  of  which  grounds  shall  be  separately  stated;  and  if  not 
so  stated  the  Court  may  overrule  the  plea,  or  may,  in  its  discretion,  allow 
the  plea  to  be  amended  upon  such  terms  as  it  shall  deem  just. 

The  joinder  in  the  same  i^lca  of  grounds  in  abatement  and  grounds  in 
bar  shall  not  be  deemed  a  waiver  of  the  grounds  in  abatement.  No  de- 
fense which  has  been  made  and  disposed  of  in  a  plea  shall  be  renewed  in 
the  answer,  and  if  so  renewed  shall  be  stricken  out  or  disregarded. 

A  plea  to  a  part  of  a  bill  or  petition  shall  have  the  same  effect  as  an 
extension  of  time  to  answer  to  the  remaining  parts  of  the  bill  or  petition 
as  is  provided  by  Rule  14,  in  relation  to  demurrers  to  part  of  a  pleading. 

There  shall  be  no  demurrer  to  a  plea;  but,  within  ten  days  after  service 
thereof,  the  plea  shall  either  be  set  down  for  argument  or  issue  shall  be 
joined  thereon  by  a  general   replication  thereto. 

If  a  plea  set  down  for  argument  be  adjudged  sufficient  the  opposite 
party  shall  have,  as  of  course  and  without  special  leave  of  the  Court,  and 
without  terms,  ten  days  after  service  of  written  notice  of  the  decision  in 
which  to  amend  his  pleading  in  any  respect  he  may  be  advised.  If  such 
amendment  be  made  the  opposite  party  may  thereupon  either  put  in  a 
new  plea  to  the  amended  pleading,  or  may  serve  and  file  notice  to  the  ad- 
verse party  that  he  elects  to  have  his  plea  on  file  stand  as  a  plea  to 
the  amended  pleading,  in  which  case  it  shall  be  deemed  and  treated  as  such 
plea,  or  he  may  proceed  with  the  cause  without  further  plea.  If  no 
amendment  be  made  as  above  provided,  the  party  to  whose  pleadin^^' 
the  plea  was  put  in  and  adjudged  sufficient  as  aforesaid,  may  within  the 
ten  days  above  mentioned  join  issue  upon  said  plea  by  serving  and  filing 
a  general  replication  thereto;  and  in  such  case  either  party  shall  be 
entitled  to  an  ex  parte  order  referring  the  matter  to  the  proper  officer 
to  take  evidence  upon  the  plea,  which  order  shall  prescribe  the  time 
and  the  order  in  which  the  parties  respectively  shall  produce  the  evidence. 
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A  copy  of  such  order  shall  be  served  by  the  party  obtaining  it  upon  the 
opposite  party  at  least  five  days  before  the  taking  of  the  evidence  upon 
the  plea  is  commenced.  If  the  party  to  whose  pleading  the  plea  was  put 
in  shall  neither  amend  his  pleading  nor  join  issue  upon  the  plea  within 
the  ten  days  above  prescribed,  the  opposite  party  sliall  be  entitled  upon  ex- 
parte  application   to   final   judgment   in   his   favor   upon  said    plea. 

If  issue  be  joined  upon  a  plea  without  having  had  it  set  down  for  ar- 
gument as  above  provided,  and  the  truth  of  the  facts  set  up  in  the  plea 
shall  be  proved,  the  Court  may  nevertheless,  in  its  discretion,  allow  the 
question  of  the  sufficiency  of  the  plea  to  be  argued;  and  in  any  event  the 
plea  shall  avail  the  party  putting  it  in  only  so  far  as  in  law  and  in  eipiity 
the  facts  proven  ought  to  avail  him. 

If  a  plea  be  set  down  for  argument  and  overruled,  the  party  putting 
in  the  plea  shall  have,  as  of  course  and  without  special  leave  of  the  Court, 
ten  days  after  service  of  written  notice  of  the  decision  in  which  to  put 
in  his  answer. 

21. 
LEAVE  TO  FILE  CERTAIN  PLEADINGS. 

It  shall  not  be  necessary  to  obtain  leave  of  Court  to  file  a  cross-bill, 
if  the  same  be  filed  before  the  taking  of  evidence  by  either  party  has 
been  commenced,  or  to  file  a  bill  of  revivor,  or  a  bill  of  review;  but 
such  bills  may  be  filed  in  the  cases  and  under  the  conditions  prescribed 
by  law  without  special  leave  of  Court,  subject  to  all  proper  objections  of 
the  adverse  party.  A  cross-bill  may  be  filed  after  the  taking  of  evidence 
has  commenced  on  leave  of  Court  on  such  terms  and  conditions  as  may  be 
just. 

22. 

SPECIAL  APPEARANCE. 

Any  party  may,  without  leave  of  Court,  appear  specially  in  any  action 
at  law  or  suit  in  equity,  for  any  purpose  for  which  leave  to  appear  t- mid  be 
granted  by  the  Court,  by  stating  in  the  paper  which  he  serves  and  files 
that  the  appearance  is  special  and  that  if  the  purpose  for  which  such 
special  appearance  is  made  shall  not  be  sanctioned  or  sustained  by  the 
Court,  he  will  appear  generally  in  the  cause  within  the  time  allowed  there- 
for by  law  or  by  the  order  of  Court,  or  by  stipulation  of  the  parties. 
If  such  statements  be  not  made  as  above  provided,  the  appearance  shall 
be  deemed  and  treated  as  a  general  appearance.  In  connection  with  such 
special  appearance  the  party  may  obtain  from  the  Court,  ex  parte,  and 
without  any  written  application  therefor,  an  order  extending  his  time  to 
to  appear  generally  until  his  application  on  special  appearance  shall  have 
been  disposed  of,  or  until  a  fixed  time  thereafter,  which  order  shall  be  filed, 
and  a  copy  thereof  served  upon  the  adverse  party,  or  he  may  obtain  a 
similar  extension  by  stipulation  from  the  adverse  party.  Such  extension, 
whether  by  order  or  stipulation,  shall  not  operate  to  convert  the  special  ap- 
pearance into  a  general  one. 

The  agreement  for  a  general  appearance  as  above  provided  for  shall  l)e 
binding  on   the    party   appearing  specially   as  aforesaid,   and   if  he   neglect 
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to  keep  such  agreement,  he  shall  be  deemed  and  treated  to  have  appeared 
generally  on  the  day  on  which  his  agreement  required  him  so  to  appear. 

Neither  the  said  undertaking  for  a  general  appearance,  nor  any  general 
appearance  made  after  the  determination  by  the  Court  of  the  objectiona 
raised  under  such  special  appearance,  shall  be  deemed  a  waiver  of  any  ob- 
jection actually  made  under  such  special  appearance. 

RULE  DAY. 
The  first  Monday  of  each  month  shall  be  "Paile  day";  provided,  that  if 
such  first  Monday  fall  on  a  holiday,  either  under  the  Federal  law   or  the 
State  law,  the  next  succeeding  day  which  is  not  a  holiday  shall  be  rule  day. 

24. 

PROCESS    TO   BRING  THE   DEFENDANT   INTO  COURT  IN  ACTIONS 

AT  LAW. 
In  all  actions  at  law  the  process  to  bring  the  defendant  into  Court  shall 
be  that  prescribed  for  actions  in  the  State  courts  by  the  State  laws, 
as  the  same  shall  exist  at  the  time,  but  under  the  same  style  and  teste 
and  seal  as  writs  in  the  Federal  Courts;  and  shall  be  served  by  the  mar- 
shal of  the  district,  or  by  some  person  specially  authorized  by  the  Court  to 
make  the  service.  Such  service  must  be  made  in  the  manner  prescribed  by 
said  code  for  the  service  of  such  process  in  actions  in  the  State  courts; 
provided,  that  there  shall  be  no  service  of  such  process  by  publication  ex- 
cept as  prescribed  by  the  provisions  of  the  acts  of  Congress  in  relation  to 
service  by  publication. 

25. 
WRIT   AND   PROCESS    FROM   THE   FEDERAL   COURT. 
All  writs  and  process  from  this  court  shall  be  as  provided  by  the  acts 
of  Congress  in  that  behalf. 

CHAPTER  m. 
PROVISIONAL  REMEDIES. 
26. 
ATTACHMENTS  IN  ACTIONS  AT  LAW. 
The  Stat(!  laws  now  in  force  in  relation  to  attachments  of  property  in 
actions  at  law  as  security  for  the  satisfaction  of  any  judgment  that  may 
be  recovered,  and  the   State  laws  in  relation  thereto  that  may  be  enacted 
from  time  to  time,  are  hereby  adopted  as  the  rules  for  attachments  in  this 
Court;   and  property  may  be  attached  in  actions  at  law  in   this  court  in 
the    cases,    and    upon    the    conditions    and    procedure    and    with    the    effect 
prescribed  by  said  State  laws;   provided,  that  all  writs  in  such  attachment 
proceedings  shall  be  issued,  tested,  signed  and  sealed  as  required  for  writs 
issued  out  of  this  Court,  and  shall  be  directed  to  and  executed  and  returned 
by  the   marshal   of  this   district,   as  the  process  of  Federal  Courts   is  re- 
quired  by   law   to    be   executed   and    returned,   and   that   the   proceedings 
that  may  be  taken  for  the  examination  of  any  person  in  such  proceedings, 
or    for   the    release    or   discharge   of   the   attachment    shall    be   before    this 
court  or  a  Judge  thereof  or  a  LTnited  States  Commissioner. 

2262 


Procedure]  RULES    OF    PRACTICE.  App.   I.,   F. 

27. 

ARREST   AND  BAIL. 

The  defendant  in  a  civil  action  in  this  Court  may  be  arrested  and  held  to 
bail  in  the  cases  and  under  the  conditions  and  upon  the  procedure  pro 
vided  by  the  constitution  and  laws  of  the  State  at  the  time  of  such 
arrest  or  imprisonment,  and  subject  to  the  provisions  of  the  acts  of  Con- 
gress in  that  behalf;  and  the  State  laws  and  practice  in  relati(m  to  arrest 
and  imprisonment  for  debt  in  civil  actions  are  hereby  adopted  as  the  rules 
of  decision  for  similar  cases  in  this  Court;  provided,  that  all  writs 
in  such  proceedings  shall  be  issued,  tested,  signed  and  sealed  as  required 
for  writs  issued  out  of  this  Court,  and  shall  be  directed  to  and  executed 
and  returned  by  the  marshal  of  this  district,  as  the  process  of  Federal 
Courts  is  required  by  law  to  be  issued  and  returned,  and  that  the  several 
proceedings  in  the  matter  shall  be  before  this  Court  or  a  Judge  thereof  or 
a  United  States  Commissioner. 

38. 
REPLEVIN. 

The  State  laws  in  relation  to  the  claim  and  delivery  of  personal  property 
before  judgment,  and  the  changes  in  such  laws  that  may  be  made  from 
time  to  time,  are  hereby  adopted  as  the  rules  for  such  claim  and  delivery 
in  actions  at  law  in  this  Court  and  in  such  actions  the  plaintiiT  may  claim 
the  delivery  to  him  before  judgment  of  the  property  involved  in  the  ac- 
tion in  the  cases,  and  upon  the  conditions  and  procedure  prescribed  by  said 
State  laws,  adopted  as  aforesaid;  provided,  that  all  writs  in  such  pro- 
ceedings shall  be  issued,  tested,  signed  and  sealed  as  writs  issued  from 
this  court  are  required  to  be  issued,  tested,  signed  and  sealed,  and  shall 
be  directed  to  and  executed  and  returned  by  the  marshal  of  the  court  as 
process  of  Federal  courts  is  required  to  be  executed  and  returned,  and 
that  all  the  proceedings  shall  be  before  this  court  or  a  Judge  thereof  or 
a  United  States  Commissioner. 

29. 

inju:nctions. 

Proceedings  for  injunctions  are  governed  by  the  practice  in  equity  in  the 
Federal  Courts.  No  application  for  a  preliminary  injunction  or  restrain- 
ing order  will  be  entertained,  by  the  Court  or  Judge,  until  after  a  bill  in 
equity  has  been  filed  in  the  clerk's  office  and  a  subpa-na  issued  thereon.  No 
preliminary  injunction  shall  be  granted  without  notice  to  the  opposite 
party;  nor  shall  any  temporary  restraining  order  be  granted  without  notice 
to  the  opposite  party;  unless  it  shall  clearly  appear  from  specific  facts  shown 
by  affidavit  or  by  the  verified  bill  that  Irreparable  injury  will  result  to  the 
applicant  before  the  matter  can  be  heard  on  notice.  In  case  a  temporary  re- 
straining order  shall  be  granted  without  notice,  in  the  contingency  above 
specified,  the  matter  shall  be  made  returnable  on  the  earliest  day  that  the 
business  of  the  Court  will  admit  of  and  if  practicable,  not  later  than  tlie 
succeeding  law  and  motion  day,  which  is  to  be  held,  and  shall  take 
precedence  of  all  other  matters  on  the  calendar  of  said  day,  except  older 
matters  of  the  same  character,  and  matters  to  which  special  precedence  may 
be   given   by   the   order   of   the   Court.     When   the   matter   first   comes  up 
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for  hearing  the  party  who  obtained  the  temporary  restraining  order  shall 
be  required  to  be  ready  to  proceed  with  his  application  for  a  preliminary 
injunction,  and  if  he  be  not  ready  the  Court  may  dissolve  his  temporary 
restraining  order.  The  defendant,  however,  shall  be  entitled  as  of  course 
to  one  continuance  for  a  reasonable  period,  if  he  desire  it,  to  enable  him 
to  meet  the  application  for  the  preliminary  injunction.  The  defendant 
may,  without  notice,  when  the  matter  first  comes  up  in  court,  or  at  any 
subsequent  hearing,  present  affidavits  relating  to  the  continuance  or  mod- 
ification of  the  temporary  restraining  order  as  distinct  from  the  appli- 
cation for  the  injunction,  and  the  restraining  order  may  be  dealt  with  sep- 
arately in  the  discretion  of  the  Court. 

If  a  temporary  restraining  order  be  granted  ex  parte  by  the  Judge  at 
chambers,  as  above  provided,  the  same  shall  be  filed  in  the  clerk's  office; 
and  the  clerk  shall  make  and  deliver  to  the  moving  party  as  many  certified 
copies  thereof  as  may  be  necessary  for  service;  and  service  of  such  order 
shall  be  made  by  delivering  to  and  leaving  with  each  person  to  be  served 
one  of  such  certified  copies. 

so. 

RECEIVERS. 
Receivers  will  be  appointed  only  in  accordance  with  the  practice  of  the 
Federal  Courts  of  equity.  No  application  for  the  appointment  of  a  re- 
ceiver will  be  entertained  except  after  a  bill  lias  been  liled.  and  a  subpoena 
issued  thereon.  No  party  to  the  cause,  or  attorney  or  other  person 
interested  therein  or  connected  therewith,  shall  be  appointed  receiver  there- 
in   without   the  written   consent   of  all  the  parties  to  the  suit  filed  with 

the  clerk. 

31. 

DEPOSIT  IN  COURT  PENDING  THE  LITIGATION. 

Whenever  it  is  admitted  by  the  pleading  of  any  party  to  an  action  at 
law  or  suit  in  equity,  or  is  admitted  by  such  party  on  his  examination,  that 
he  has  in  his  possession  or  under  his  control,  any  money  or  other  thing 
capable  of  delivery,  which  being  the  subject  of  litigation,  is  held  by  him  as 
trustee  for  another  party  to  the  cause  or  which  belongs  or  is  due  to  another 
party  to  the  cause,  the  Court  may,  in  its  discretion  upon  motion  made  after 
due  notice,  order  the  same  to  be  deposited  in  court  pending  the  litigation 
or  to  be  delivered  to  the  party  to  whom  it  belongs  or  is  due  (subject  to  the 
further  order  of  the  Court),  upon  such  conditions  as  may  be  just,  including 
the  release  of  the  party  who  has  it  in  possession  from  all  further  liability 
with  respect  to  it. 

32. 
CONFLICTING  CLAIMS— SUBSTIT  UTION. 

Any  defendant  in  an  action  at  law  or  suit  in  equity  for  specific 
personal  property,  or  upon  a  contract,  may  at  any  time  before  answer, 
upon  affidavit  that  a  person  not  a  party  to  the  cause  makes  upon  him  and 
without  any  collusion  with  him  a  demand  for  said  property,  or  under  said 
contract  which  conflicts  with  the  demand  of  the  plaintiff  or  complainant. 
move  upon  notice  to  such  person  and  to  the  parties  to  the  cause,  for  an 
order    substituting   such    person    in   his    place    and   discharging   him    from 
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liability  to  either  party,  on  his  depositing  in  Court  the  amount  claimed  on 
tlie  contract,  or  delivering  the  property  to  such  person  as  the  Court  may 
direct  to  be  held  subject  to  the  further  order  of  the  Court.  The  order  of 
substitution  and  discharge  from  liability  may  be  made,  although  the  con- 
flicting claims  or  titles  have  not  a  common  origin,  or  are  not  identical, 
but  are  adverse  to  and  independent  of  one  another. 

CHAPTER  IV. 

SERVICE  OF  PAPERS. 
33. 

BY  WHOM  AND  HOW  SERVICE  IS  TO  BE  MADE. 

The  service  of  all  writs  and  process  in  actions  at  law  and  suits  in 
equity  shall  be  made  by  the  marshal,  or  by  some  person  specially  autho- 
rized by  the  Court  for  the  purpose.  Service  of  all  other  papers  may  be 
made  either  by  the  marshal  or  by  any  person  competent  to  be  a  witness 
in  the  cause  in  the  following  manner: 

(1)  The  service  may  in  all  cases  be  personal,  at  any  place  where  the 
person  to  be  served  is  found,  by  delivering  to  and  leaving  witli  such 
person  a  copy  of  the  paper  to  be  served,  ten  days'  extra  time  being  allowed 
to  the  person  served  when  such  service  is  made  without  the  district. 

(2)  If  the  service  be  not  personal,  it  may  be  made  by  leaving  a  copy  of 
the  paper  to  be  served  at  the  address  left  with  the  clerk  as  provided  by 
Rule  34,  with  some  person  of  suitable  age  and  discretion,  if  any  such  be 
found  at  such  address,  and  if  not,  then  by  leaving  said  copy  in  some  con- 
spicuous and  comparatively  secure  place  at  such  address. 

(3)  If  the  service  be  not  personal,  and  no  address  has  been  left  with 
the  clerk  as  provided  by  Rule  .34,  and  the  person  to  be  served  is  the  plain- 
tiff or  complainant,  or  a  defendant  who  has  appeared,  or  the  attorney,  solic- 
itor, or  counsel  of  either  of  them,  the  service  may  be  made  upon  the 
clerk  of  the  Court  for  such  person. 

(4)  If  the  paper  is  to  be  served  upon  a  party  to  the  cause  who  has 
not  appeared,  and  the  service  be  not  personal,  and  no  address  has  been 
left  with  the  clerk  as  provided  by  Rule  34,  the  service  may  be  made  by 
leaving  a  copy  of  the  paper  at  the  residence  of  such  party,  between  the 
liours  of  eight  o'clock  in  the  morning  and  six  o'clock  in  the  evening  with 
some  person  of  suitable  age  and  discretion,  if  any  such  be  found  at  such 
residence,  and  if  not,  then  by  leaving  said  copy  in  some  conspicuous  and 
comparativelj'  secure  place  at  or  in  such  residence;  and  if  such  residence 
be  not  known,  and  cannot  be  found  by  the  exercise  of  reasonable  diligence 
then  by  leaving  the  copy  with  the  clerk  of  the  Court  for  such  party  and 
also  putting  into  the  postofBce  an  additional  copy,  inclosed  in  an  envel- 
ope, addressed  to  such  party  at  the  city  or  town  where  he  resides,  if  that 
be  known,  and  if  it  be  not  known,  addressed  to  him  at  the  city  and  county 
where  the  Court  is  held,  with  the  postage  thereon  prepaid. 

(5)  If  at  any  time  one  or  more  of  several  attorneys  or  solicitors  of  record 
for  any  party  to  any  action  at  law  or  suit  in  equity  shall  not  be  within 
the  district,  it  shall  be  sufficient  to  make  service  of  the  papers  in  the  cause 
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(other  tlian  \vrit3  and  process)    on  the  attorneys  or  attorney   or  solicitors 
or  solicitor  who  may  be  within  the  district  at  the  time. 

(6)  Papers  in  actions  at  law  or  suits  in  equity  except  writs  and 
process  may  be  served  by  mail,  or  by  telegraph  in  the  cases,  and  in  the  man- 
ner and  with  the  effect  prescribed  by  the  provisions  of  the  State  laws  in 
force  at  the  time  of  the  service. 

(7)  In  any  action  at  law  or  suit  in  equity  the  written  admission  of 
any  party  who  has  appeared  in  person,  or  of  the  attorney  or  solicitor  who 
has  appeared  for  any  party,  of  the  service  of  any  paper  or  of  the  receipt 
of  a  copy  thereof,  shall  be  deemed  and  treated  as  the  equivalent  of  proper 
service  upon  him. 

(8)  Service  on  any  member  of  a  firm  of  attorneys  or  solicitors  shall 
be  deemed  to  be  service  on  the  firm. 

34. 
LEAVING  ADDRESS  WITH  THE  CLERK. 

The  plaintiff  in  an  action  at  law,  and  the  complainant  in  a  suit  in  equity, 
if  he  appear  in  person,  shall  endorse  in  a  conspicuous  place  upon  the  com- 
plaint or  bill,  a  designation  of  a  place  within  the  district,  together  with  a 
statement  or  consent  that  service  of  all  subsequent  papers,  except  writs 
and  process,  may  be  made  at  such  place;  and  if  he  appear  by  attorney 
or  solicitor,  such  attorney  or  solicitor  shall  endorse  in  a  conspicuous  place 
upon  the  complaint  or  bill  a  designation  of  a  place  within  the  district,  to- 
gether with  the  statement  or  consent  above  mentioned;  and  every  defendant 
in  an  action  at  law  or  suit  in  equity,  if  he  appear  in  person,  shall  either 
state  in  his  appearance,  or  endorse  in  a  conspicuous  place  upon  the  first 
pleading  filed  by  him,  a  designation  of  a  place  within  the  district,  together 
with  the  statement  or  consent  above  mentioned;  and  if  he  appear  by  attor- 
ney or  solicitor,  such  attorney  or  solicitor  shall  either  state  in  his  appear- 
ance or  endorse  upon  the  fii'st  pleading  filed  by  him  a  designation  of  a  place 
within  the  district,  together  with  the  statement  or  consent  above  mentioned. 
In  giving  any  such  designation  of  a  place  it  shall  not  be  sufficient  to  state 
the  city  or  town  in  which  it  is,  but,  in  addition  to  such  city  or  town,  the 
particular  house  or  building  shall  be  designated  in  some  way  sufficient 
to  enable  it  to  be  found.  A  failure  to  comply  with  the  above  requirement 
shall  not  invalidate  the  appearance  or  pleading  of  the  party,  but  in  case 
of  such  failure,  service  of  papers  upon  such  party,  or  upon  his  attorney 
or  solicitor,  may  be  made  upon  the  clerk  of  the  Court,  as  provided  in  Rule 
3.3;  and  the  opposite  party  may,  upon  an  ex  parte  application  to  the 
Court  or  Judge,  have  an  order  staying  all  further  proceedings  in  th(! 
cause  until  the*  requirement  shall  be  complied  with,  or  such  order  as  the 
ends  of  justice    may  require. 

The  designation  first  given  shall  hold  good  until  another  one  shall 
he  substituted  therefor  and  written  notice  of  such  substitution  given  to 
the  opposite  party. 

A  copy  of  this  rule  shall  be  kept  posted  in  a  conspicuous  place  in  the 
clerk's  office;  and  the  clerk  shall  call  the  same  to  the  attention  of  every 
person  filing  a  complaint  or  bill,  or  the  first  pleading  of  a  defendant,  or 
■entering  an  appearance  for  a  defendant. 
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PROOF  OF  SERVICE. 
Where  any  document  is  served  by  the  marshal,  his  return  of  such  serv- 
ice shall  be  sufficient  proof  thereof.  Where  the  service  is  made  by  any 
other  person,  it  shall  be  proved  by  the  affidavit  of  such  person.  The  writ- 
ten admission  of  sei-vice  by  the  person  to  be  served  shall  be  the  equivalent 
of  service  and  return. 

CHAPTER  V. 

ORDERS  TO  SHOW  CAUSE— MOTIONS— LAW  AND  MOTION  CAL- 
ENDAR. 
36. 

ORDERS  TO  SHOW  CAUSE. 

In  all  cases,  both  at  law  and  in  equity,  where  an  order  to  show  cause? 
■could  have  been  obtained,  the  relief  may  be  had  on  motion  as  provided  in 
these  rules. 

37. 
NOTICE  OF  MOTION  AND  MOVING   PAPERS— EVIDENCE,  ETC. 

Whenever,  in  an  action  at  law  or  suit  in  equity,  notice  of  a  motion  in 
necessary,  it  shall  be  in  writing,  and  shall  state  in  general  terms  th- 
grounds  of  the  motion  and  the  papers  on  which  it  is  to  be  made,  and  if 
witnesses  are  to  be  examined,  the  names  of  such  witnesses.  If  the  person 
to  be  notified  and  the  person  who  is  to  give  the  notice  have  their  oflTices 
in  the  city  where  the  Court  is  held,  the  notice  must  be  given  at  least 
five  days  before  the  day  named  for  the  hearing  of  the  motion.  In  other 
cases  the  notice  must  be  given  at  least  ten  days  before  the  day  named 
for  the  hearing,  unless  it  be  served  by  mail,  in  which  case  the  time  must 
be  at  least  five  days  with  the  additional  time  provided  in  case  of  service  by 
mail.  The  Court  or  Judge  may  prescribe  by  order  a  shorter  period  for 
the  service  of  any  notice  of  motion  and  moving  papers,  in  which  case  a 
copy  of  the  order  shortening  time  shall  be  served  with  the  notice  of 
motion. 

If  the  facts  on  which  the  motion  is  based  be  documentary  in  character, 
and  such  documents  be  not  on  file  in  the  cause,  copies  of  such  documents 
shall  be  served  with  the  notice;  and  the  originals,  or  duly  authenticated 
copies  thereof  (in  cases  w^here  copies  are  admissible  under  the  rules  of  evi- 
dence), shall  be  produced  on  the  hearing;  provided,  that  any  motion 
may  be  made,  either  in  whole  or  in  part,  upon  the  pleadings  and  papers 
on  file  in  the  cause,  and  copies  of  such  pleadings  and  papers  on  file  need  not 
be  served  upon  the  opposite  party. 

If  any  fact  on  which  the  motion  is  based  be  not  documentary  in  char- 
acter, it  shall  be  shown  by  affidavit  or  affidavits  of  persons  within  whose 
knowledge  such  fact  is,  and  copies  of  such  affidavits  shall  be  served  with 
the   notice  of  motion. 

The  Judge  may,  in  his  discretion,  and  upon  ex  parte  application,  allow 
any  motion  to  be  heard  in  whole  or  in  part  upon  oral  evidence,  and  upon 
the  filing  of  an  order  that  any  motion  be  so  heard  the  moving  party  shall 
be  entitled  to  subpamas  and  process  to  compel  the  attendance  of  the  wit- 
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nesses  to  be  examined.  A  copy  of  the  order  shall  be  served  upon  the 
opposite  party  with  the  moving  papers,  and  such  opposite  party  also  shall 
be  entitled  to  subpoenas  and  process  to  compel  the  attendance  of  such 
persons  as  he  desires  to  examine  in  reply.  Unless  the  Court  otherwise 
permit,  the  testimony  of  witnesses  shall  be  taken  before  some  officer  to 
be  specified  in  the  order  permitting  the  motion  to  be  heard  on  oral  testi- 
mony, and  shall  be  submitted  to  the  Court  on  the  hearing  of  the  motion. 
The  moving  party  shall  give  to  the  opposite  party  at  least  three  days' 
notice  in  writing  of  the  time  and  place  of  the  examination,  and  of  the 
name  of  the  officer  before  whom  it  is  to  be  had,  and  of  the  names  of 
the  witnesses  to  be  examined  thereat.  The  opposite  party  may  produce 
and  examine  his  witnesses  at  such  hearing,  without  notice,  or  may  have 
his  witnesses  examined  at  a  separate  hearing,  of  which  he  shall  give  simi- 
lar notice  to  that  above  provided  for. 

The  Court  may  also  permit  either  party  to  examine  other  witnesses 
than  those  named  in  the  notice,  upon  a  showing  that  such  party,  at  the 
time  of  giving  the  notice,  did  not,  though  he  exercised  due  diligence,  know 
their  names,  or.  though  knowing  such  names,  did  not  know  that  they 
could  testify  to  any  matter  material  to  the  motion. 

38. 

HEARING  OF  MOTIONS. 
Motions  made  upon  oral  testimony  in  the  cases  mentioned  in  Rule  37 
shall  be  heard  as  the  Court  may,  in  its  discretion,  direct.  The  procedure 
on  the  hearing  of  other  motions,  whether  at  law  or  in  equity,  shall  be 
as  follows:  The  moving  party  shall  read  (or,  with  the  assent  of  the 
Court,  may  state)  his  notice  of  motion  and  moving  papers.  The  oppos- 
ing party  shall  thereupon  read  (or.  with  the  assent  of  the  Court,  may 
state)  the  papers  constituting  his  showing  in  reply,  without  having  served 
copies  of  the  same  upon  the  moving  party,  except  upon  a  motion  for  in- 
junction made  in  the  first  instance  upon  the  bill  alone.  The  moving  party 
shall  not  be  entitled  to  adduce  any  matter  which  is  merely  cumulative  or 
corroborative  of  the  papers  served  with  the  notice  of  motion;  but  if  the 
showing  of  the  opposing  party  shall  contain  any  new  matter,  the  moving 
party  shall  be  entitled  to  rebut  such  new  matter,  and  for  that  purpose 
shall  be  entitled  to  a  continuance  of  the  hearing  for  a  reasonable  time,  if 
he  desire  it.  If,  however,  the  opposing  party  shall  have  served  on  the 
moving  party  copies  of  the  papers  constituting  the  showing  in  reply  at 
least  two  days  before  the  hearing,  the  moving  party  shall  not  be  entitled 
to  any  continuance  on  account  of  the  new  matter,  but  shall  proceed  with 
the  hearing,  unless  the  Court  for  special  reasons,  otherwise  orders,  After 
the  showing  of  each  side  shall  have  been  presented  to  the  Court,  such 
argument   may  be  had  as  the  Court  may  permit. 

39. 

LAW  AND  MOTION  CALENDAR. 
Every   Monday    shall    be    law   and    motion    day.      The    clerk   shall    make 
up  every  week  a  law  and  motion  calendar  upon  which  he  shall  place  with- 
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out  any  request  from  the  parties  or  from  any  of  them,  all  luatlors  that 
have  been  continued  from  any  preceding  law  and  motion  calendar  (except 
matters  that  have  been  continued  to  a  different  date),  all  demurrers,  and 
all  motions  (based  on  documentary  evidence  or  affidavits),  that  have 
been  filed  up  to  and  including  the  Friday  preceding  the  law  and  motion  d;iy 
for  which  the  calendar  is  made  up,  all  petitions  for  new  trial  that  an; 
ready  for  hearing,  all  pleas  on  which  no  issue  has  be<>n  joined  by  the  filing 
of  a  general  replication  as  provided  by  Rule  20,  all  pleas  on  which  issue  ha:^ 
been  joined  as  aforesaid,  and  on  which  the  evidence  has  been  taken,  all 
orders  to  show  cause,  all  motions  based  on  oral  testimony  which  are  ready 
for  hearing,  all  exceptions  to  pleadings  or  to  Master's  reports,  and  any 
other  matter  which  the  Court  or  Judge  shall  direct  to  be  placed  upon  such 
calendar.  Subject  to  the  provisions  of  Rule  29,  said  matters  shall  be  placed 
ujron  said  calendar  in  the  order  of  their  filing  or  (if  they  are  not  ready  for 
hearing  when  filed)  in  the  order  in  which  they  became  ready  for  hearing, 
unless  the  Court  or  Judge  shall  direct  that  precedence  be  given  to  some 
particular  matter  or  matters  and  all  matters,  when  once  properly  on  the 
law  and  motion  calendar,  shall  retain  their  relative  position  on  said  calen- 
dar from  week  to  week  until  disposed  of.  unless  the  Court  or  Judge  shall 
otherwise  order. 

The  filing  of  any  demurrer,  notice  of  motion,  petition  for  new  trial,  plea, 
exceptions  to  a  pleading  or  master's  report  or  order  to  show  cause,  shall  be 
deemed  and  treated  as  a  request  or  direction  to  the  clerk  to  set  the  same 
down  for  hearing  upon  the  next  law  and  motion  calendar  as  above  provided, 
and  as  a  setting  of  the  matter  down  for  hearing  within  the  sense  of 
the  equity  rules ;  and  no  other  request,  direction  or  setting  down  for  hear- 
ing shall  be  necessary  in  any  case;  but  this  rule  shall  be  deemed  and 
treated  as  a  general  order  of  the  Court,  applicable  to  each  particular 
matter,  assigning  the  same  for  hearing  on  the  law  and  motion  calendar  as 
above  provided. 

40. 

STATEMEXT   OF   POINTS   TO   BE   FURNISHED   ON   ARGUMENT. 

Before  the  commencement  of  the  argument  of  any  matter  placed  on 
the  calendar  for  argument  (not  including  final  hearings  in  equity),  the 
party  entitled  to  open  the  argument  shall  deliver  to  the  Court  a  succinct 
statement  in  writing  of  the  matter  to  be  argued,  and  of  each  point  in- 
tended to  be  argued,  and  of  the  authorities,  if  any,  relied  on  in  support 
of  each  of  such  points,  and  shall  serve  a  copy  thereof  on  the  attorney  or 
solicitor  for  the  adverse  party  at  least  two  days  before  the  day  set  for 
such  argument.  In  case  of  a  failure  to  comply  with  this  rule,  the  Court 
will,  in  its  discretion,  either  decline  to  permit  the  party  so  in  default  to 
orally  argue  the  matter,  or  will  continue  the  argument  until  he  shall 
comply  with  this  rule. 

41. 
ENTRIES   IN    THE   ORDER-BOOK. 

In  all  suits  in  equity  it  shall  be  the  duty  of  the  clerk  to  enter  in  the 
order-book  all  the  proceedings  required  by  the  equity  rules  to  be  so  entered. 
Such  entries  shall  be  made  by  the  clerk  without  any  express  request  or  di- 
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rection  from  the  parties,  or  from  any  of  them,  but  the  filing  of  any  paper 
relating  to  such  proceeding  shall  be  deemed  and  treated  as  a  request  or 
direction  to  the  clerk  to  make  the  proper  entry  in  the  order-book.  It  shall 
not  be  necessary  that  any  proceeding  shall  be  entered  at  length  in  the 
order-book,  but  the  entry  of  a  general  description  or  memorandum  of 
the  proceeding  shall  be  sufficient;  and  whenever  the  proceeding  has  been 
filed,  a  reference  thereto,  as  being  on  file,  shall  be  deemed  and  considered 
to  make  it  a  part  of  the  entry  by  reference. 

CHAPTER   VI. 

EVIDENCE— DEPOSITIONS. 
42. 

ADMISSIBILITY  OP  EVIDENCE. 

Except  as  otherwise  provided  by  act  of  Congress,  the  State  laws  in 
relation  to  the  admissibility  of  eA'idence  shall  be  the  rule  of  decision  in 
this  court  in  actions  at  law. 

43. 
THE   TAKING   OF  EVIDENCE  IN  EQUITY  CASES. 

In  the  absence  of  the  stipulation  mentioned  in  Rule  51,  the  evidence  in 
equity  cases  may  be  taken  either  orally  before  an  Examiner  or  upon  com- 
mission, as  provided  in  Equity  Rule  C7;  and  in  all  cases,  except  as  in  this 
rule  mentioned,  such  evidence  shall  go  into  the  record  notwithstanding  any 
ruling  by  the  officer  before  whom  it  is  taken,  or  by  the  Court  against 
its  admissibility;  provided,  that  evidence  which  is  grossly  impertinent 
or  scandalous  shall  not  be  received  either  by  the  Examiner  before  whom 
evidence  is  being  taken  or  by  the  Court.  Whenever  such  evidence  shall 
be  offered,  the  Examiner  may  exclude  it  of  his  own  motion.  If  this  be 
not  done,  and  objection  on  said  ground  be  made  to  it  by  any  party,  such 
party  may  require  the  Examiner  to  rule  on  the  objection,  or  that  he  refer 
it  to  the  Court  or  Judge  before  the  evidence  is  received;  and  if  a  ruling 
be  made  by  the  Examiner,  either  on  his  own  motion  or  on  objection  of  a 
party,  either  party  may  require  that  the  matter  be  referred  to  the 
Court  or  Judge  before  the  evidence  is  received.  Such  reference  may  be 
informal  and  in  any  mode  in  which  the  parties  may  acquiesce;  and,  if 
they  do  not  acquiesce  in  any  mode,  the  Examiner  may  himself  present  the 
matter  to  the  Court  or  Judge,  and  take  his  ruling  upon  it,  without  the 
participation  or  presence  of  either  of  the  parties.  If  the  Judge  be  not  then 
accessible,  the  Examiner  may,  in  his  discretion,  either  continue  the  pro- 
ceeding before  him  until  the  Judge  is  accessible  or  may  proceed  with  other 
parts  of  the  testimony.  If  the  Court  or  Judge,  on  the  matter  being 
presented  to  him  as  aforesaid,  shall  rule  that  the  evidence  sought  to  be 
presented  is  grossly  impertinent  or  scandalous,  it  shall  not  be  received; 
and  the  party  offering  it  shall  forthwith  pay  to  the  clerk  of  the  Court, 
as  costs  for  the  benefit  of  the  party  against  whom  the  testimony  was 
offered,  the  sum  of  one  hundred  dollars  for  each  and  every  question  ruled 
out  by  the  Court  or  Judge  upon  the  above-mentioned   ground. 

If  the  party  desire  the  evidence  to  be  taken  upon  commission  instead  of 
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orally  before  an  Examiner,  he  may   proceed  in  the  manner  pointed  out  in 
Rule  44,  except  that  no  affidavit  shall  be  necessary. 

44. 

COMINIISSIONS,  HOW   OBTAINED. 

Where  a  commission  is  desired,  either  in  an  action  at  law  or  a  suit 
in  equity,  to  take  the  deposition  of  a  witness  in  the  cases  provided  in 
chapter  17  of  title  XIII  of  the  United  States  Revised  Statutes  (except 
depositions  in  perpetuam  rei  memoriam),  the  applicant  shall  file  with 
the  clerk  written  notice  of  his  intention  to  sue  out  such  commission,  stat- 
ing the  name  of  the  witness,  and  the  place  where  the  examination  is  to 
be  had,  and  shall  file  with  such  notice  an  affidavit  stating  facts  which  show 
that  the  case  is  one  provided  for  by  the  Revised  Statutes,  and  the  In- 
terrogatories upon  which  he  desires  such  commission  to  issue,  and  shall 
serve  a  copy  of  such  notice,  affidavit  and  interrogatories  upon  the  adverse 
party.  Within  ten  days  after  such  service  the  adverse  party  may  fil<! 
with  the  clerk  and  serve  upon  the  applicant  written  objections  to  the 
issuance  of  the  commission,  or  to  the  interrogatories  proposed  by  the 
applicant,  or  to  any  of  them,  together  with  such  cross-interrogatories  as 
he  desires  to  have  propounded  to  the  witness.  If  no  such  objections  or 
cross-interrogatories  be  filed,  the  applicant  shall  be  entitled  as  of  course, 
and  without  further  notice,  and  without  any  order  from  the  Court  or 
Judge  to  the  issuance  by  the  clerk  of  a  commission,  under  the  seal  of 
the  Court,  to  take  the  testimony  of  the  witness  or  witnesses  at  the  place 
specified  in  the  notice,  and  upon  the  interrogatories  filed. 

If  no  objection  to  the  issuance  of  the  commission,  or  to  any  of  the 
proposed  interrogatories,  shall  be  made  as  above  provided,  but  cross-intei- 
rogatories  shall  be  filed,  the  applicant  may  take  out  the  commission  upon 
the  interrogatories  and  cross-interrogatories  filed,  as  above  provided,  with- 
out further  notice  or  order. 

If  objections  be  filed  either  to  the  issuance  of  the  commission  or  to  the 
interrogatories,  or  to  any  of  them,  or  if  the  applicant  shall  have  objections 
to  the  cross-interrogatories,  the  objections  shall  be  brought  before  the  Court 
or  Judge  by  the  applicant,  on  two  days'  notice  to  the  adverse  party,  and 
the  Court  or  Judge  shall  pass  upon  all  such  objections  and  settle  the  in- 
terrogatories, and  the  commission  shall  be  issued  as  the  Court  or  Judge  may 
direct. 

The  commission  may  be  issued  by  the  clerk  without  inlorrogatorios,  and 
the  examination  of  the  witness  or  witnesses  may  be  oral,  upon  the  filinu 
of  a  stipulation  to  that  effect  by  the  parties,  in  which  case  the  proceedings 
on  the  examination  shall  be  in  the  general  manner  prescribed  by  Equity 
Rule  67. 

Power  is  hereby  vested  in  the  clerk  to  name  commissioners  to  take 
the  testimony  in  any   case  provided  for  in  this  rule. 

Any  deposition  taken  in  accordance  with  this  rule  shall  be  retained  by 
the  person  to  whom  the  commission  was  issued  until  he  either  delivers  it 
with  his  own  hand  into  the  Court  for  which  it  is  taken,  or  transmits  it 
to  the  clerk  of  such  Court  by  mail. 
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45. 

DEPOSITIONS. 

Depositions  in  any  action  at  law  or  suit  in  equity  (including  depositions 
in  perpetuam  rei  memoriam)  may  be  taken  in  the  cases  provided  by  the 
acts  of  Congress,  and  upon  the  procedure  provided  in  the  State  laws. 

46. 

OPENING  OF  COMMISSIONS  AND  DEPOSITIONS. 

When  any  commission  or  deposition  has  been  returned,  it  shall  be  filed 
in  the  cause,  and  shall  be  and  remain  one  of  the  records  therein,  subject 
to  be  used  by  either  party  to  the  extent  permitted  by  law.  It  may  be 
opened  by  the  clerk,  without  any  order  of  Court,  upon  the  written  stipula- 
tion of  the  parties,  or  after  written  notice  of  five  days  from  the  party 
who  desires  the  opening  to  the  opposite  party.  The  clerk  shall  note  on 
the  commission  or  deposition  the  date  of  the  opening,  and  at  whose 
request. 

47. 

EXCEPTIONS  TO  COMMISSIONS  OR  DEPOSITIONS— MOTION  TO  SUP- 
PRESS, ETC. 

Within  ten  days  after  the  opening  of  any  commission  or  deposition  as 
provided  in  Rule  46,  either  party  may  file  with  the  clerk  and  serve  upon 
the  adverse  party  written  specifications  of  whatever  exceptions  he  may 
have  to  the  execution  of  the  commission  or  deposition,  or  to  the  mode 
of  swearing  the  witnesses,  or  to  the  acts  or  omissions  of  the  commissioner 
or  person  before  whom  the  deposition  was  taken,  or  to  the  acts  of  any 
other  person  or  persons,  together  with  a  notice  of  motion  to  suppress 
the  commission  or  deposition  on  account  of  the  matters  so  excepted  to. 
The  motion  to  suppress  shall  be  placed  upon  the  next  law  and  motion 
calendar,  and  shall  be  disposed  of  in  regular  course.  No  exception  on 
any  of  the  above  grounds,  not  included  in  specifications  made  as  above 
provided,  shall  be  taken  on  the  trial  or  hearing  of  the  cause.  If  the 
commission  or  deposition  be  not  returned  in  time  to  admit  of  the  making 
and  deposition  of  such  motion  to  suppress,  the  written  specifications  above 
mentioned  shall  nevertheless  be  served  and  filed  as  soon  as  practicable 
before  the  trial  or  hearing,  and  if  so  served,  the  motion  to  suppress  the 
commission  or  deposition  can  be  made  when  the  same  is  sought  to  be 
read  in  evidence.  Exceptions  not  so  specified  cannot  be  taken  on  any 
of  said  grounds;  provided,  that  nothing  herein  shall  be  construed  to  sanc- 
tion the  reading  of  a  deposition  in  contravention  of  the  provisions  of  the 
acts  of  Congress  in  reference  to  the  subject.  The  Court's  decision  on  a  mo- 
tion to  suppress  made  before  the  trial  or  hearing  will  not  be  reconsidered  on 
the  trial  or  hearing;  but  a  bill  of  exceptions  may  be  had  thereto  in  the 
same  time  and  manner  as  if  the  decision  had  been  made  during  the  triaL 
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CHAPTER    VII. 

TRIALS   AND   HEARINGS. 

4S. 

GEXERAL   TRIAL   CALENDAR. 

Four  days  before  tlie  comniencoiiiont  of  each  term  the  clerk  shall  pre- 
pare a  calendar  of  all  cases  wliich  are  then  ready  for  trial  or  nearing, 
whether  the  same  be  criminal  cases  or  civil  cases  at  law  or  in  equity, 
and  shall  add  thereto  all  cases  which  shall  become  ready  for  trial  or 
hearing  before  said  calendar  is  called.  Equity  cases  in  Avhich  the  evidence 
is  not  all  in  shall  not  be  considered  as  ready  for  hearing,  and  shall  not 
be  placed  upon  said  calendar,  unless  there  is  on  file  a  stipulation  and 
order  as  provided  in  Rule  51.  The  above-mentioned  general  trial  calendar 
shall  bo  arranged  as  follows,  to  wit: 

(1)  Criminal  cases;  (2)  Civil  cases  in  which  the  United  States  is  a 
party;  (3)  Other  civil  cases  at  law  and  in  equity.  Cases  of  each  class 
shall  be  arranged  in  such  class  according  to  the  dates  of  their  issues;  and 
the  clerk  shall  indicate  opposite  each  civil  case  whether  it  is  an  action 
at  law  or  in  equity;  and  in  actions  at  law  in  which  a  jury  has  been  waived 
that  fact  shall  be  noted;  and  the  name  of  the  attorney  or  solicitor  for  each 
side  of  every  case  shall  be  stated. 

The  aforesaid  General  Trial  Calendar  will  be  called  on  the  first  day  of 
each  term,  and  all  causes  will  then  be  set  for  trial  for  some  particular 
day,  or  continued  for  the  term,  or  otherwise  disposed  of.  Unless  otherwise 
specially  ordered,  causes  to  be  tried  by  a  jury  will  be  set  together  in  the 
first  part  of  the  term;  and  causes  in  which  a  jury  is  waived,  and  equity 
causes,  will  be  set  together  in  the  latter  part  of  the  term.  In  order  that 
causes  may  be  properly  set  counsel  will  be  expected  to  file  their  stipulations 
waiving  a  jury  before  or  at  this  call  of  the  calendar;  but  a  jury  may 
be  waived  at  any  time  by  leave  of  the  Court  upon  consent  of  the  parties. 
Subject  to  the  foregoing  provisions,  causes  will  be  set  for  trial  in  the 
same  order  as  that  in  which  they  stand  on  the  said  calendar  as  made  up 
by  the  clerk,  unless  for  special  reasons,  the  Court  shall  otherwise  direct; 
and  all  applications  for  setting  a  cause  out  of  its  order  and  to  correct 
the  calendar  as  made  up  by  the  clerk  must  be  made  on  this  call.  Causes 
not  answered  by  either  party  on  said  call  will  be  continued  for  the  term; 
provided,  that  on  the  third  consecutive  call  of  a  cause  on  said  General 
Trial  Calendar  without  answer  from  either  party  it  will  be  dismissed  for 
want  of  prosecution. 

Cases,  either  at  law  or  in  equity,  which  were  not  in  a  condition  to  go 
on  said  calendar  when  the  same  was  called,  but  which  became  ready  for 
trial  or  hearing  during  the  term  shall  be  subject  to  a  motion,  upon  notice 
to  the  adverse  party,  and  good  cause  shown,  to  be  set  for  trial  on  some 
day  of  the  term,  if  the  business  of  the  Court  permit. 

49. 

DAY   CALENDAR. 
Cases  which  are  answered  ready  on  the  day  set  for  trial,  but  which  are 
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not  reached  on  said  day  shall  retain  their  relative  position  on  the  calendar, 
and  shall  be  entitled  to  precedence  on  the  next  trial  day  over  cases  set 
for  said  last-mentioned  day.  No  trials  will  be  had  on  Mondays  or  Sat- 
urdays. 

Where  cases  set  for  trial  by  jury  are  agreed  to  be  continued  or  agreed 
to  be  tried  without  a  jury,  notice  of  such  agreement  shall  be  filed  in  the 
clerk's  office  at  least  three  days  before  the  day  on  which  the  case  is  set; 
otherwise  one  day's  jury  fees  shall  be  paid  to  the  clerk  by  the  parties 
agreeing  to  such  continuance  or  waiver.  And  where  a  continuance  of  such 
a  case  shall  be  applied  for  by  one  side,  and  resisted  by  the  other,  and 
granted  by  the  Court,  the  payment  of  one  day's  jury  fees  by  the  party 
applying  for  the  continuance  shall  in  all  cases  be  one  of  the  conditions 
of  the  continuance  unless  such  continuance  be  granted  as  a  matter  of 
right,  and  was  not  due  to  any  fault  of  the  moving  party. 


ABSENCE  OF  PARTIES  WHEN  CAUSE  IS  CALLED. 
When  an  action  at  law  or  suit  in  equity  is  regularly  called  for  trial 
or  hearing,  if  either  party  fail  to  appear,  the  party  appearing  may,  unless 
the  Court  otherwise  direct,  proceed  with  the  trial  or  hearing  and  take 
either  a  dismissal  of  the  cause  or  such  verdict,  judgment  or  decree  as  may  be 
proper  upon  the  evidence. 

51. 

ORAL  TRIAL  IN  EQUITY  CASES. 
Whenever  it  seems  probable  that  evidence  in  an  equity  case  will  con- 
sist to  a  great  extent  of  oral  testimony,  and  the  parties  shall  file  with 
the  clerk  a  stipulation  that  the  witnesses,  or  some  of  them,  shall  be  ex- 
amined orally  in  open  court  at  the  hearing,  that  course  may,  in  the  dis- 
cretion of  the  Court,  be  ordered;  provided,  that  subject  to  the  provisions 
of  Rule  43  all  the  evidence  tendered  shall  be  taken  down  by  the  steno- 
graphic reporter  of  the  Court,  and  transcribed  by  him  as  soon  as  prac- 
ticable, and  the  transcript  made  by  such  reporter  authenticated  by  his 
certificate  and  signature,  and  countersigned  by  the  clerk,  shall  be  filed 
in  the  cause,  and  when  so  filed,  such  transcript  shall  have  the  same 
effect  as   evidence  taken  under   Equity  Rule   67. 

62. 

HEARINGS  IN  EQUITY— BRIEFS— REFERENCES. 
1.  Within  not  more  than  fifteen  days  after  publication  of  the  testi- 
mony in  a  suit  in  equity,  the  complainant  shall  file  with  the  clerk  five 
copies  of  a  printed  brief,  and  shall  at  the  same  time  furnish  two  copies 
thereof  to  the  solicitor  of  each  adverse  party.  Such  brief  shall  include 
a  statement  of  the  facts  claimed  by  the  complainant  to  be  established 
by  the  pleadings  and  evidence.  The  statement  shall  be  positive,  not  ar- 
gumentative. It  shall  follow  an  orderly  method,  and  shall  be  divided 
into  paragraphs  consecutively  numbered.  As  a  rule,  no  paragraph  shall 
contain  more  than  one  fact;  but  when  any  fact  is  claimed  to  be  inferable 

2274 


FroLcduie]  RULES    OF   PRACTICE.  App.   I.,   F. 

from  other  facts,  the  primary  facts  and  the  ultimate  fact  deduced  there- 
from shall  all  be  distinctly  stated  and  in  the  same  parayrapli. 

Within  fifteen  days  thereafter,  the  defendant  shall  file  with  tlie  clerk 
five  copies  of  a  printed  brief,  and  shall  at  the  same  time  furnish  two 
copies  thereof  to  the  solicitor  of  each  adverse  party.  Such  brief  shall  in- 
clude a  statement  of  the  facts  claimed  by  the  defendant  to  be  established 
by  the  pleadings  and  evidence,  which  statement  shall  conform  to  the  re- 
quirements above  prescribed  with  respect  to  complainant's  statement,  and 
shall  separately  set  forth,  first,  an  admission  or  denial  of  each  of  the 
facts  asserted  in  the  complainant's  statement,  and  second,  such  other  facts 
as  the  defendant  claims   to  have  been  established. 

The  complainant  may,  at  his  option,  within  five  days  thereafter,  file 
five  copies  of  a  brief  in  reply,  and  shall  at  the  same  time  furnish  two 
copies  thereof  to  the  solicitor  of  each  adverse  party.  Such  brief  shall 
contain  a  statement  of  the  admission  or  denial  of  each  of  the  facts  set 
up  for  the  first  time  in  the  defendant's  statement.  Such  reply  brief,  and 
the  statement  contained  therein,  must,  however,  be  solely  responsive  to 
the  new  matter  contained  in  the  brief  and  statement  of  the  defendant. 
In  case  of  failure  by  either  party  to  file  the  statement  herein  provided 
for.  the  facts  stated  in  the  statement  of  the  opposite  party  will  be  deemed 
admitted. 

The  respectiA^e  statements  of  fact  must  be  printed  at  the  beginning  of 
each  brief;  and  in  discussing  the  evidence,  giving  the  reasons  why  the 
facts  proposed  should  or  should  not  be  regarded  as  established,  the  briefa 
shall  follow  the  order  adopted  in  the  said  statements  of  fact  respectively, 
each  party  first  supporting  his  own  propositions  and  afterward  attacking 
the  propositions  of  his  opponents.  Each  brief  shall  also  contain  a  separate 
and  distinctly  enumerated  statement  of  the  legal  propositions  relied  on, 
supported  by  such  arguments  and  citation  of  authorities  as  counsel  may 
deem  appropriate;  but  the  legal  arguments  shall,  so  far  as  possible,  pur- 
sue the  order  of  the  statements  of  fact. 

Each  brief  shall  also  contain  a  distinct  specification  of  any  objection 
relied  on  to  the  admission  of  evidence  offered  by  an  adverse  party;  which 
specification  shall  distinctly  refer  to  the  particular  questions  or  evidence 
objected  to,  and  the  places  where  such  objections  are  to  be  found  in  the 
testimony.  Any  objection  not  so  noted  in  the  brief  shall  be  deemed  to 
be  withdrawn. 

2.  At  any  time  after  the  filing  of  the  replication  and  before  final  hearing, 
the  parties  in  the  case  may,  by  written  stipulation  filed  with  the  clerk, 
agree  upon  the  reference  of  the  issues  in  the  case  to  a  Master.  If  the 
Master  so  agreed  upon  be  a  standing  Master  of  the  Court,  the  clerk  sliall 
forthwith  enter  an  order,  as  of  course,  referring  the  issues  in  the  case 
to  such  master,  and  the  cause  shall  thereupon  be  deemed  so  referred  ac- 
cordingly. If  the  person  agreed  upon  as  a  Master  be  not  a  standing 
Master  of  the  Court,  either  party  may  thereafter  apply  to  the  Court 
for  an  order  for  such  reference,  and  the  Court  will  thereupon  make  such 
order  in  the  premises  as  the  ends  of  justice  may  require.    If  such  reference 
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be  ordered  before  the  taking  of  testimony  has  been  concluded,  the  Master 
to  whom  the  case  is  so  referred  shall  thereafter  act  as  Examiner. 

It  will  be  the  duty  of  the  Master  to  whom  the  issues  in  the  cause  are 
referred  to  find  all  the  material  facts,  and  to  state  his  legal  conclusions 
thereon.  The  findings  must  in  all  cases  be  special,  and  must  be  of  the  ul- 
timate or  probative  facts  in  issue,  as  distinguished  from  conclusions  of 
law  on  the  one  hand,  and  mere  evidence  on  the  other;  but  a  finding  of 
fraud,  mistake,  or  undue  influence  must  set  forth  the  facts  and  circum- 
stances constituting  such  fraud,  mistake  or  undue  influence.  The  findings 
must  cover  all  the  issues  raised  by  the  pleadings. 

Where  a  reference  is  had  to  a  Master,  as  provided  in  this  subdivision, 
compliance  with  the  foregoing  provisions  respecting  the  filing  of  briefs 
and  statements  of  fact  will  not  be   required. 

The  findings  and  conclusions  of  the  Master  will  be  subject  in  all  respects 
to  a  review  by  the  Court  upon  exceptions  to  his  report,  which  exceptions 
shall  be  taken  before  the  master  and  stated  in  his  report.  Such  exceptions 
shall  be  set  down  for  hearing  on  the  next  law  and  motion  day  occurring 
after  the  expiration  of  fifteen  days  from  the  filing  of  the  report. 

3.  On  the  hearing,  the  counsel  for  either  or  both  parties  may  submit  the 
cause  upon  the  briefs  so  on  file,  or  may  orally  argue  the  same;  but  in 
case  of  an  oral  argument  no  point  shall  be  made  or  authority  cited  which 
has  not  been  taken  and  noted  in  the  briefs,  unless  by  special  permission 
of  the  Court  for  good  cause  shown. 

4.  At  or  before  the  time  of  the  decision  of  the  cause,  the  Court  will 
declare  its  rulings  upon  each  and  every  objection  made  to  evidence  and 
insisted  upon  by  counsel,  either  by  filing  with  the  clerk  a  written  state- 
ment thereof  or  by  announcing  the  same  orally  in  Court,  in  which  case 
such  announcement  shall  be  taken  down  by  the  reporter  and  thereafter 
transcribed  by  him,  which  transcription  shall  be  deemed  a  part  of  the  record 
in  the  case.  No  cause  will  be  considered  as  decided,  within  the  meaning 
of  these  rules  until  such  rulings  on  the  admissibility  of  evidence  liave 
been  so  announced. 

53. 
TRIALS  IN  COMMON-LAW  CASES. 
The  mode  of  proof  in  the  trials  of  actions  at  common  law  shall  be  by 
oral  testimony  and  examination  in  open  Court,  except  where  depositions 
may  be  used  as  provided  by  law;  and  all  issues  in  such  action  shall  be 
tried  by  jury;  provided,  that  such  issues  may  be  tried  and  determined 
by  the  Court,  without  the  intervention  of  a  jury,  whenever  the  parties 
or  their  attorneys  of  record  file  with  the  clerk  a  stipulation  in  writing 
waiving  a  jury. 

54. 
PROCEDURE  AT  TRIALS. 
On  trials  of  actions  at  law  and  of  cases  in  equity  tried  under  Rule  51. 
the  party  having  the  affirmative  of  the  issue  shall  open  the  cause  by 
stating  generally  what  he  expects  to  prove.  The  opposite  party  may, 
either  then  or  after  the  opening  party  has  closed  his  evidence  in  chief, 
state  genei-ally  what  he  expects  to  prove,  or  may  proceed  with  his  '•^'dence 
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without  any  opening  statement.  Only  one  counsel  on  each  side  will  be 
allowed  to  e:;aniine  or  cross-examine  a  witness.  After  the  evidence  on 
each  side  is  all  in,  the  party  holding  the  affirmative  of  the  issue  shall 
argue  the  case  to  the  Court  or  jury,  as  the  case  may  be,  and  shall  during 
Buch  argument  state  fully  all  of  his  points  and  refer  to  all  of  his  authorities, 
or  be  precluded  from  a  leply.  The  party  holding  the  negative  of  the 
issue  shall  then  argue  his  case,  and  the  party  holding  the  allirmative  shall 
close.  Not  more  than  an  hour  to  each  counsel  will  be  allowed  for  argu- 
ment unless  by  the  permission  of  the  Court. 


SCHEDULES  OF  TITLE. 

Before  the  commencement  of  the  taking  of  evidence  in  an  action  at  law 
to  recover  real  property,  the  attorneys  for  the  respective  parties  shall 
deliver  to  the  Court  schedules  of  their  respective  deraignments  of  title, 
in  which  all  the  steps  in  such  deraignment.  whether  to  be  proved  by  docu- 
mentary evidence  or  otherwise,  shall  be  set  forth  chronologically;  but 
no  such  schedule  shall  be  communicated  to  the  adverse  party  without  the 
consent  of  the  party  preparing  the  same.  The  Court  will,  of  its  own 
motion,  exclude  any  evidence  of  any  step  in  such  deraignment  not  set 
forth  in  such  schedule,  Tinless  good  cause  or  excuse  for  such  omission  be 
shown. 

56. 
OBJECTION    TO    EVIDENCE. 

An  objection  to  the  admissibility  of  evidence  must  state  the  specific 
ground  of  the  objection,  and  must  be  taken  before  the  evidence  is  given. 
But  if  the  witness  answers  a  question  before  the  party  has  had  an  oppor- 
tunity to  object,  the  objection  is  in  time  if  taken  immediately  thereupon. 

57. 

REQUEST  FOR  INSTRUCTIONS  TO  JURY. 
Instructions  to   the   jury   requested   by   either   party  shall  be   presented 
to  the  Court  in  writing  not  later  than  the  close  of  the  evidence,  and  be- 
fore any  argument  is  made  to  the  jury;  otherwise  the  Court  may,  in  its 
discretion,   refuse  to  consider  them, 

5S. 
EXCEPTIONS  TO  A  CHARGE. 
Exceptions  to  a  charge  to  a  jury,  or  to  a  refusal  to  give  as  a  part  of 
such  charge  instructions  requested  in  writing,  may  be  taken  by  any 
party  by  stating  to  the  Court,  after  the  jury  have  retired  to  consider  of 
their  verdict,  and  if  practicable  before  the  verdict  has  been  returned,  that 
such  party  excepts  to  the  same,  specifying  by  nvimbers  of  paragraphs  or 
iti  any  other  convenient  manner  the  parts  of  the  charge  excepted  to,  and 
the  requested  instructions  the  refusal  to  give  which  is  excepted  to;  where- 
upon the  Judge  shall  note  such  exceptions  in  the  minutes  of  the  trial  or 
raxise  the  reporter  (if  one  is  in  attendance)  so  to  note  the  same, 
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59. 
NONSUIT. 

The  defendant  in  an  action  at  law,  tried  either  with  or  without  a 
jury,  may  either  at  the  close  of  the  plaintiff's  case  or  at  the  close  of 
the  case  on  both  sides,  move  for  a  nonsuit.  The  procedure  on  such 
motion  shall  be  as  follows:  The  defendant,  or  his  counsel,  shall  state 
orally  in  open  Court  that  he  moves  for  a  nonsuit  on  certain  grounds,  which 
shall  be  stated  specifically.  Such  a  motion  shall  be  deemed  and  treated 
as  assuming  for  the  purposes  of  the  motion  (but  for  such  purposes  only) 
the  truth  of  whatever  the  evidence  tends  to  prove,  to  wit,  whatever 
a  jury  might  properly  infer  fi'om  it.  If,  upon  the  facts  so  a.^- 
suraed  to  be  true  as  aforesaid,  the  Court  shall  be  of  opinion  that  the 
plaintiff  has  no  case,  the  motion  shall  be  granted  and  the  action  dis- 
missed. The  party  against  whom  the  decision  on  the  motion  is  ren- 
dered may  then  and  there  take  a  general  exception,  and  may  have  the 
same,  together  with  such  of  the  proceedings  in  the  case  as  are  material, 
embodied  in  a  bill  of  exceptions.  If  evidence  shall  be  introduced  by  either 
party  after  the  decision  on  the  motion  has  been  made,  the  same  shall 
operate  as  a  superseding  of  the  motion;  but  such  motion  may  be  renewed 
at  the  close  of  all  the  evidence. 

GO. 

INSTRUCTIONS  FOR  VERDICT. 

Either  party  to  an  action  at  law  tried  with  a  jury  may,  at  the  close 
of  the  evidence  on  both  sides,  move  the  Court  for  an  instruction  to  the 
jury  to  render  a  verdict  in  his  favor,  and  if  the  case  be  such  that,  assuming 
in  favor  of  the  opposite  party  everything  which  the  evidence  tends  to 
prove,  to  wit,  everything  which  the  jury  might  properly  infer  from  it, 
nevertheless  he  has  as  a  matter  of  law  no  cause  of  action  or  defense, 
as  the  case  may  be,  the  Court  must  grant  the  motion  and  direct  the 
jury  to  render  a  verdict  accordingly.  If  the  motion  be  denied,  the  moving 
party  may  then  and  there  take  a  general  exception  to  the  denial  of  his 
motion,  and  if  the  motion  be  granted,  the  opposite  party  may  then  and 
there  take  a  general  exception  to  the  instruction;  and  exceptions  so  taken, 
together  with  such  of  the  proceedings  as  are  material,  may  be  embodied  in 
a  bill  of  exceptions. 

If  evidence  be  introduced  by  either  party  after  the  decision  on  the 
motion,  such  motion  and  decision  are  thereby  superseded;  but  the  motion 
may  be  renewed  when  the  evidence  is  all  in. 

61. 

CALLING   PARTIES   BEFORE   RECEIVING  A   VERDICT. 

It  shall  be  the  duty  of  counsel  to  be  present  in  Court  when  the  Jury 
is  ready  to  render  their  verdict,  and  it  shall  not  be  necessary  to  call  the 
attorney  or  counsel  for  either  party  in  civil  cases  before  receiving  the 
verdict. 
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CHAPTER   VIII. 

FINDINGS— AGREED       STATEMENTS— DECREES— JL^DGMENTS- OR- 
DERS—COSTS   AND    EXECUTIONS. 
02. 

FADINGS. 

In  actions  at  law  in  which  a  jury  has  boon  waived  as  provided  by  the 
Act  of  Congress,  it  shall  bo  in  the  discretion  of  the  Court  to  make  special 
findings  of  fact  upon  tlie  issues  raised  by  the  pleadings.  Ordinarily,  the 
Court  will  make  such  findings  on  request  of  either  party,  if  such  request 
be  made  on  or  before  the  submission  of  the  cause  for  decision.  Where 
such  request  is  made  and  granted,  no  judgment  shall  be  entered  until 
the  findings  shall  have  been  signed  and  filed  or  waived  as  hereinafter 
provided;  but  the  rendition  of  the  decision  or  opinion  shall  be  deemed 
and  considered,  and  shall  be  entered  by  the  clerk,  as  merely  a  preliminary 
order  for  judgment.  The  counsel  for  the  losing  party  shall  prepare  a  draft 
of  the  findings,  and  shall  serve  such  draft  upon  the  opposite  party  within 
five  days  after  receiving  written  notice  of  the  decision,  and  shall  thereupon 
deliver  said  draft  to  the  clerk  for  the  Judge,  who  shall  as  soon  as  prac- 
ticable thereafter  designate  a  time  for  the  settlement  of  the  findings,  of 
which  the  clerk  shall  notify  the  parties.  When  such  draft  is  presented 
to  the  .Judge,  the  successful  party  may  present  such  amendments  or  ad- 
ditions to  the  proposed  findings  as  he  may  desire,  and  the  whole  shall  be 
settled  by  the  Judge. 

When  the  findings  have  been  settled,  they  shall  be  engrossed  by  tlic 
^osing  party  within  five  days  after  such  settlement,  and  shall  be  signed 
and  filed.  If  the  losing  party  shall  fail  to  serve  his  draft  findings  and 
deliver  the  same  to  the  clerk  as  aforesaid  within  the  time  above  specified, 
the  right  to  special  findings  shall  be  deemed  to  have  been  waived,  and  the 
judgment  may  be  entered  without  further  proceedings  upon  the  request 
of  any  party,  or  by  the  clerk  without  any  such  request.  The  periods 
above  specified  will  not  be  extended. 

Special  findings  must  be  of  the  ultimate  facts  in  issue,  as  distinguished 
from  conclusions  of  law  on  the  one  hand,  and  mere  evidence  on  the  other, 
and  must  cover  all  the   material  issues  raised  by  the  pleadings. 

63. 

AGREED    STATEMENT    OF    FACTS. 
If  a  jury  be   waived   in   the   manner  provided   by  the   act  of  Congress, 
the  case  may  be  submitted  for  decision  upon  an  agreed  statement  of  facts, 
which  shall  be  in  the   same  form  as  special  findings,  and  shall  be  signed 
by  counsel  and  filed  in   the  cause. 

G4. 

DECREES. 
Decrees  in  equity  shall  be  signed  by  the  Judge,  and   filed  and  entered 
by   the  clerk.     It   shall   not   be  necessary  to  the  finality  of  decrees   that 
they  be   enrolled;   but  all   proper  process  may  issue  on  a  decree  when  it 
is  entered. 
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JUDGMENTS. 

Judgmonts  in  actions  at  law  will  not  be  signed  by  the  Judge.  It  shall 
be  the  duty  of  the  clerk,  unless  otherwise  ordered  by  the  Court  or  Judge, 
to  enter  such  judgments  in  the  judgment-book,  without  waiting  for  a 
request  therefor  from  any  party,  as  soon  as  practicable  after  the  rendition 
of  the  verdict,  if  the  case  was  tried  with  a  jury,  or  after  the  filing  of 
written  findings  if  the  case  was  tried  without  a  jury,  and  written  find- 
ings are  requested  and  prepared  as  provided  by  Rule  02.  or  after 
the  rendition  of  the  decision,  if  written  findings  are  not  requested  or 
not  prepared  as  provided  by  the  said  last- mentioned  rule.  A  blank 
shall  be  left  in  such  entry  for  the  subsequent  insertion  of  the  costs.  Xo 
order  or  direction  for  the  suspension  of  the  entry  of  judgment  will  be  made 
without  notice  to  all  the  parties. 

66. 
JUDGMENT-ROLL. 

Immediately  after  entering  the  judgment  in  an  action  at  law  the  clerk 
shall  attach  together  and  file  in  the  cause  the  following  papers,  which 
shall  constitute  the  judgment -roll,  viz.: 

First. — In  case  any  defendant  has  not  appeared,  demurred  or  answered, 
the  summons  with  the  proof  of  service  thereof  upon  such  defendant,  and 
the  complaint  with  a  memorandum  indorsed  thereon  by  the  clerk  that  the 
default  of  such  defendant  in  not  appearing,  demurring  or  answering  was 
duly  entered,  and  a  copy  of  the  judgment.  In  case  service  was  made  upon 
any  defendant  under  the  provisions  of  section  738  of  the  Revised  Statutes, 
and  such  defendant  has  made  default,  there  shall  be  included  in  the  roll 
a  copy  of  the  order  for  such  service,  and  any  affidavit  on  which  said  last- 
named  order  may  have  been  made. 

Second. — In  case  there  has  been  an  appearance,  or  a  demurrer,  by  any 
defendant  to  the  plaintiff's  complaint  or  amended  complaint,  and  such 
demurrer  has  been  overruled,  and  judgment  ordered  against  such  defendant 
for  failure  thereafter  to  answer  within  the  time  allowed  by  the  order  or 
under  the  rules  of  the  Court,  the  appearance,  or  a  copy  thereof,  the 
demurrer  or  demurrers,  all  notices  that  a  demurrer  to  a  previous  pleading 
shall  stand  as  the  demurrer  to  a  subsequent  pleading,  copies  of  all  orders 
w'hich  there  may  be  in  relation  to  a  change,  addition,  substitution  or 
elimination  of  parties,  copies  of  all  orders  in  relation  to  the  amendment 
of  pleadings  or  of  amended  pleadings,  the  amended  complaint  or  com- 
plaints, if  there  be  such,  with  a  memorandum  endorsed  by  the  clerk  upon 
the  complaint,  or,  if  there  be  an  amended  complaint  or  amended  com- 
plaints, upon  the  last  amended  complaint  that  no  answer  was  filed  within 
the  time  allowed  after  the  appearance  or  after  the  overruling  of  the 
last  demurrer,  a  copy  of  the  order  for  judgment  and  a  copy  of  the  judgment. 

Third. — In  case  there  has  been  a  demurrer  by  any  defendant  to  the 
plaintiff's  complaint  or  amended  complaint,  and  such  demurrer  has  been 
sustained  with  a  right  in  the  plaintiff,  either  by  the  order  or  under  the 
rules  of  the  Court,  to  amend  the  complaint  or  amended  complaint  to  whicli 
tl;e  demurrer  was  sustained,  and  no  amendment  is   made  within  the  time 
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allowed  therefor,  and  judgment  against  the  plaintiff  is  ordered  accordingly, 
the  demurrer  or  demurrers,  all  notices  (hct  a  demurrer  to  a  previous  plead- 
ing shall  stand  as  the  demurrer  to  a  subsequent  pleading,  copies  of  all 
orders  which  there  may  be  in  relation  to  a  change,  addition,  substitution 
or  elimination  of  parties,  copies  of  all  orders  in  relation  to  the  amend- 
ment of  pleadings,  or  of  amended  pleadings,  the  complaint,  the  amended 
complaint  or  complaints  if  there  be  such,  with  a  memorandum  endorsed 
by  the  clerk  upon  the  complaint,  or  if  there  be  an  amended  complaint  or 
amended  complaints,  upon  the  last  amended  complaint,  that  no  amendment 
was  made  within  the  time  allowed  therefor,  a  copy  of  the  order  for  judg- 
ment, and  a  copy  of  the  judgment. 

Fourth. — In  case  there  has  been  a  demurrer  by  any  defendant  to  the 
plaintiff's  complaint  or  amended  complaint,  and  such  demurrer  has  been 
sustained  and  judgment  ordered  against  the  plaintiff  upou  such  demurrer 
without  any  right  to  amend  the  pleading  to  which  the  demurrer  was 
sustained,  the  demurrer  or  demurrers,  all  notices  that  a  demurrer  to  a 
previous  pleading  shall  stand  as  the  demurrer  to  a  subsequent  pleading, 
the  complaint  and  amended  complaint  or  complaints,  if  there  be  such, 
copies  of  all  orders  upon  the  demurrer  or  demurrers,  copies  of  all  orders 
in  relation  to  a  change,  addition,  substitution  or  elimination  of  parties, 
copies  of  all  orders  in  relation  to  the  amendment  of  pleadings  or  of  amended 
pleadings,  and   a  copy  of  the   judgment. 

Fifth. — In  case  the  complaint  or  any  amended  complaint  has  been  an- 
swered by  any  defendant,  the  pleadings  and  all  amended  pleadings  and 
amendments  to  pleadings,  and  copies  of  all  orders  in  relation  to  the  amend- 
ment of  pleadings  or  of  amended  pleadings,  copies  of  all  orders  sustaining 
or  overruling  demurrers,  copies  of  all  orders  in  relation  to  a  change,  addi- 
tion, substitution  or  elimination  of  parties,  copies  of  all  orders  striking 
out  pleadings  or  a  part  or  parts  thereof,  all  notices  of  election  to  have 
any  demurrer  to  a  previous  pleading  stand  as  the  demurrer  to  a  subsequent 
pleading,  the  verdict  of  the  jviry,  if  there  be  a  verdict,  or  the  written 
finding  of  the  Judge,  Referee,  Commissioner  or  Master,  if  there  be  such, 
the  agreed  statement  of  facts,  if  there  be  such,  and  a  copy  of  the  judgment. 

Sixth.— In  case  there  are  several  defendants  and  the  case  of  one  or 
more  of  them  fall  vmder  one  of  the  above  subdivisions,  and  the  cases 
of  others  fall  under  other  of  said  subdivisions,  the  roll  shall  combine  the 
several  cases  of  each  party  as  specified  in  the  foregoing  provisions. 

Seventh. — In  removal  cases  there  shall  be  added  to  the  foregoing  papers, 
the  removal  papers  filed  in  the  State  court,  or  copies  thereof,  and  if  there 
has  been  a  motion  to  remand,  the  order  of  this  Court  upon  such  motion. 

67. 

JUDGMENT   DOCKET. 
The   clerk   shall   keep   a    docket   in    the   general    form    provided   by   the 
State   laws  for  dockets  in  the   State   courts,  and  in  accordance   with   the 
provisions  of  the  acts  of  Congress,  and  shall  make  proper  entries  of  ■'he 
judgment  under  the  appropriate  headings  of  the  docket. 
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6S. 

ORDERS,   HOW  MADE. 

In  all  actions  at  law  and  suits  in  equity,  all  orders  made  in  open  Court, 
whether  with  or  without  notice  (except  rulings  made  during  a  trial  or 
hearing)  shall  be  entered  in  the  minutes  of  the  Court;  and  all  orders 
made  by  the  Judge  out  of  Court,  whether  on  notice  or  otherwise,  shall  be 
signed  by  the  Judge  and  filed.  There  shall  also  be  filed  any  petition,  notice, 
affidavit  or  other  paper  upon   which   any  such  order  was  based. 

All  orders  and  rules,  at  law  and  in  equity,  which  by  the  practice  of  the 
Court,  either  party  is  entitled  to  as  of  course,  or  without  special  applica- 
tion to  the  Court,  may  be  made  and  entered  as  well  in  vacation  as  in 
term,  and  shall  have  the  like  effect  as  if  made  and  entered  in  term. 

69. 

COUNSEL  TO  PREPARE  ORDERS,  ETC. 
The   counsel  obtaining  any  order,  judgment  or  decree   may  be   required 
by  the  clerk  to  furnish  a  draft  of  the  same. 

70. 

COSTS— HOW  CLAIMED  AND  TAXED. 

1.  The  party  in  whose  favor  a  judgment  at  law  or  decree  in  equity 
is  rendered,,  and  who  claims  his  costs,  shall,  within  five  days  after  the 
rendition  of  the  verdict,  or  after  notice  of  the  decision  of  the  Court,  Referee, 
or  Commissioner — or  if  the  entry  of  judgment  or  decree  on  the  verdict 
or  decision  is  delayed  by  order  of  the  Court,  then  before  such  entry  is 
made — serve  on  the  attorney  or  solicitor  of  the  adverse  party,  and  file 
with  the  clerk  of  the  court,  a  memorandum  of  his  costs  and  necessary 
disbursements  in  the  action,  suit  or  proceeding,  distinctly  specifying  each 
item,  so  that  the  nature  of  the  charge  can  be  readily  imderstood;  which 
memorandum  shall  be  verified  by  the  oath  of  the  party,  or  his  agent, 
attorne)',  solicitor,  or  counsel,  or  by  the  clerk  of  such  attorney,  solicitor,  or 
counsel,  having  knowledge  of  the  facts,  to  the  effect  that  such  items  are 
correct,  that  such  disbursements  have  been  necessarily  incurred  in  the 
action,  suit,  or  proceeding,  and  that  the  services  charged  therein  have 
been  actually  and   necessarily  performed  as  therein    stated. 

2.  Such  memorandum  shall  be  accompanied  with  a  notice  of  application 
to  have  such  costs  and  disbursements  taxed,  which  shall  specify  the  day 
and  hour  at  which  application  to  the  clerk  to  tax  the  eo-^s  will  be  made, 
which  shall  not  be  less  than  one  day  from  the  date  of  service  of  the 
notice,  if  the  same  be  served  in  the  city  and  county  of  San  Francisco,  and 
not  less  than  three  days  if  served  elsewhere — adding,  in  case  of  service 
by  mail,  the  additional  time  allowed  in  such  cases. 

3.  Proof  or  admission  of  the  service  of  the  memorandum  and  notice  of 
taxation  shall  be  endorsed  upon  or  attached  to  the  same  before  the  same 
is   filed. 

4.  In  case  of  a  failure  to  serve  and  file  such  memorandum  and  notice,  all 
:;osts  other  than  the  clerk's  costs  (which  may  be  inserted  in  the  judg- 
ment or  decree  without  such  memorandum)   shall  be  deemed  to  be  waived. 
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5.  At  the  time  specified  in  the  notice,  the  parly  objecting  to  any  item 
of  costs  contained  in  the  said  memorandum  shall  present  his  objections, 
either  orally  or  in  writing,  specifying  each  item  to  which  objection  is 
made,  and  the  ground  of  the  objection,  and  file  any  alRdavit,  or  other 
evidence  relied  on,  if  any  there  be.  to  support  his  objections,  which  evidence 
may  be  rebutted  by  other  evidence.  The  clerk  shall  thereupon  proceed 
to  tax  the  costs,  and  shall  allow  such  items  specified  in  the  memorandum 
as  are  properly  chargeable  as  costs,  and  shall  include  in  the  judgment  or 
decree  entered  any  interest  on  the  verdict  or  decision  of  the  Court  from 
the  time  it  was  rendered.  And  he  shall,  within  two  days  after  the  costs 
shall  be  finally  taxed,  insert  the  same  in  a  blank  left  in  the  judgment 
or  decree  for  the  purpose,  and  shall  make  a  similar  insertion  of  tin- 
costs  in  the  copies  and  docket  of  the  judgment  or  decree.  The  taxation  of 
costs  made  by  the  clerk  shall  be  final,  unless  modified  on  appeal,  as  here- 
inafter provided. 

6.  An  appeal  from  the  decision  of  the  clerk,  in  the  taxation  of  costs, 
may  be  taken  to  the  Court  or  Judge  orally,  by  either  party,  instanter,  or 
by  motion  to  retax  upon  written  notice  of  not  less  than  one  nor  more 
than  two  days  given  and  filed  with  the  clerk  within  two  days  after  the 
costs  have  been  taxed  in  the  clerk's  office,  but  not  afterward. 

When  taken  upon  notice,  the  notice  of  motion  to  retax  shall  particularly 
specify  the  rulings  of  the  clerk  excepted  to,  and  no  others  will  be  noticed 
on  the  hearing. 

The  motion  will  be  heard  upon  the  same  papers  and  evidence  used 
before  the   clerk. 

7.  In  taxing  costs,  the  following  rules   (among  others)   shall  be  observed: 

(a)  The  fees  of  witnesses  for  actual  and  proper  attendance  shall  be 
allowed,  whether  such  attendance  was  procvired  by  subpoena  or  was  had 
voluntarily. 

(b)  Where  a  witness  has  attended  from  a  point  without  the  district, 
his  mileage  shall  be  taxed  according  to  the  distance  actually  and  neces- 
sarily traveled  by  him  within  the  limits  of  the  district. 

(c)  The  mileage  of  witnesses  attending  from  points  within  the  district 
shall  be  taxed  according  to  the  distance  actually  and  necessarily  traveled. 

(d)  The  fees  of  the  reporter  for  taking  down  testimony  and  proceedings 
in  Court,  or  before  a  ^Master  or  Examiner,  and  for  taking  down  arguments 
or  other  matter  by  order  of  the  Court  or  by  stipulation  of  the  parties, 
and  for  transcribing  testimony  or  proceedings  before  the  Court  or  before 
a  jMaster  or  Examiner,  and  for  transcribing  arguments  or  any  other  matter 
by  order  of  the  Court  or  by  stipulation  of  the  parties,  shall  be  taxed 
as  costs. 

(e)  The  actual  and  reasonable  expense  of  printing  arguments,  testi- 
mony, or  other  matter  by  order  of  the  Court  or  by  stipulation  of  the 
parties,  shall  be  taxed  as  costs. 

(f)  Every  deposition,  whether  taken  before  an  examiner  or  upon  com- 
mission, and  read  or  offered  in  evidence,  shall  be  deemed  to  have  been 
admitted  in  evidence,  unless  the  Court  has  expressly  excluded  the   same. 

(g)  In   all   cases   where   compensation   is   claimed   for   keeping   personal 
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property  attached  or  taken  on  mesne  process,  the  party  deliviring  to  the 
clerjc  such  memorandum  of  costs  shall  annex  thereto  a  petition  of  the 
marshal  under  oath,  fully  setting  forth  the  facts  out  of  which  such  claim 
for  compensation  arose;  stating  the  character,  amount,  and  value  of  the 
property  attached  or  taken;  the  facts  showing  the  necessity  for  em- 
ploying a  keeper,  or  renting  a  room,  or  other  acts  performed  in  keeping 
said  property,  and  the  reasonable  necessary  value  of  the  services,  in  such 
manner  that  the  Court  can  determine  from  the  facts  the  proper  compen- 
sation to  be  allowed.  And  the  said  facts  so  set  out  may  be  controverted 
by  the  opposing  party,  and  thereupon  the  clerk  shall  allow  and  fix  such 
amount  as  he  shall  deem  reasonable,  as  in  the  case  of  other  items  of  costs,, 
subject  to  appeal   as  in  other  cases   provided  in  these  rules. 

71. 

DEPOSIT  OF  COSTS  TO  ACCRUE. 

Upon  the  commencement  of  any  action  at  law  or  suit  in  equity,  the 
clerk  shall  be  entitled  to  require  from  the  plaintiff  the  payment  of  the 
fees  for  issuing  process  with  the  necessary  number  of  copies;  and  in 
addition  thereto  a  deposit  of  ten  dollars,  as  security  for  any  further  fees 
that  may  become  chargeable  against  the  plaintiff;  and  upon  the  entering 
of  an  appearance  by  the  defendant,  or  the  filing  of  the  first  paper  filed 
by  him  in  the  cause,  the  clerk  shall  be  entitled  to  require  from  such 
defendant  a  similar  deposit  of  ten  dollars.  At  the  termination  of  the 
cause  each  party  shall  be  entitled  to  receive  from  the  clerk  on  demand, 
any  balance  that  may  be  due  to  hiui,  after  deducting  all  fees  properly 
chargeable  against  such  party.  If  at  any  time  the  fees  for  services 
rendered  either  party  shall  exceed  the  amount  of  his  deposit,  the  clerk 
shall  be  entitled  to  payment  therefor  upon  demand,  and  to  decline  to 
perform  any  further  service  for  or  on  behalf  of  such  party  until  such 
demand  has  been  complied  with.  In  causes  removed  from  State  courts 
like  deposits  may  be  required  as  in  causes  originally  commenced  in  this 
Court. 

72. 
EXECUTIONS. 

Decrees  in  equity  shall  be  enforced  as  provided  in  the  equity  rules. 

Subject  to  the  provisions  of  the  acts  of  Congress  in  relation  to  execu- 
tions, judgments  in  actions  at  law  shall  be  enforced  in  the  same  manner  as 
such  judgments  in  the  State  courts  are  enforced,  and  the  State  laws  in 
relation  to  executions,  sales,  exemptions,  rights  of  purchasers,  rights  of 
judgment  creditors  and  judgment  debtors,  redemptions,  liens  of  judg- 
ments and  of  decrees  and  proceedings  supplementary  to  execution  as  said 
provisions  now  exist  and  as  they  shall  exist  at  the  times  in  question  are 
adopted  as  rules  of  this  court;  and  the  marshal  of  the  court  shall  conform 
his  proceedings  thereto;  provided,  that  all  writs  in  such  jDroceedings  shall 
be  issued,  tested,  signed  and  sealed  as  required  for  writs  issued  out  of 
this  Court,  and  shall  be  directed  to  and  executed  and  returned  by  the  mar- 
shal of  this  court  as  the  process  of  Federal  Courts  is  required  by  law  to 
be   executed  and   returned. 
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CHAPTER   IX. 

REHEARINGS— NEW  TRIALS— BILLS  OF  EXCEPTIONS. 

73. 

REHEARINGS. 
Rehearings  in  equity  cases  may  bo  applied  for  as  provided  in  Equity 
Rule  8S.  The  petition  shall  be  printed  and  shall  set  forth  the  grounds 
on  which  the  rehearing  is  asked,  and  the  arguments  and  authorities  which 
are  relied  on  in  support  of  said  grounds.  It  shall  be  filed  with  the  clerk 
and  a  copy  thereof  shall  be  served  upon  the  adverse  party,  who  shall  have 
ten  days  after  such  service  in  which  to  serve  and  file  his  reply,  which  shall 
also  be  printed.  No  notice  other  than  the  service  of  the  copy  of  the 
petition  need  be  given.  No  further  argument,  either  oral  or  printed,  shall 
be  had,  unless  the  same  shall  be  requested  by  the  Judge.  The  basis  of  the 
petition  shall  be  the  evidence  and  papers  on  which  the  hearing  was  had, 
unless  a  ground  of  the  motion  be  newly  discovered  evidence,  in  which 
<3ase  such  ground  shall  be  supported  by  affidavits  in  the  same  manner 
and  to  the  same  effect  as  is  required  on  a  motion  for  a  new  trial  on  said 
ground.  The  clerk  shall  deliver  to  the  Judge  the  petition  and  reply, 
and  the  affidavits  in  relation  to  the  newly  discovered  evidence  (if  there 
be  such),  as  soon  as  all  of  the  same  shall  be  filed,  and  the  petition  shall 
then  stand  submitted  for  decision. 

A  petition  for  rehearing  served  and  filed  under  this  rule  shall  be  deemed 
to  be  entertained  by  the  Court,  and  shall  suspend  the  operation  of  the 
decree  and  of  any  process  that  may  have  been  issued  thereon  and  of  any 
appeal  which  may  have  been  granted;  and  thereafter  no  appeal  will  be 
granted  from  said  decree,  or  any  process  issued  for  the  enforcement  there- 
of until  the  disposition  of  said  petition. 

If  the  petition  be  granted,  the  decree  and  all  proceedings  thereunder 
shall  be  ipso  facto  avoided  and  set  aside,  and  the  cause  shall  be  placed 
upon  the  calendar  of  the  succeeding  term  for  further  proceedings  as  if 
no  decree  had  been  made  or  hearing  had.  If  the  petition  shall  be  denied, 
the  suspension  of  the  operation  of  the  decree  effected  by  the  petition  shall 
cease  and  determine. 

The  petition  shall  be  heard  by  the  Judge  who  rendered  the  decree, 
if  it  be  practicable,  unless  he  shall  request  some  other  Judge  to  hear 
the  matter. 

74. 
NEW   TRIALS. 

A  new  trial  may  be  granted  in  an  action  at  law,  whether  it  was  tried 
■with  a  jury  or  without  one,  for  any  of  the  following  causes  materially 
affecting  the  substantial  rights  of  the  losing  party: 

(1)  Irregularity  in  the  proceedings  of  the  Court,  jury  or  adverse  party, 
or  any  order  of  the  Court  or  abuse  of  discretion  by  which  the  losing 
party  was  prevented  from  having  a  fair  trial ; 

(2)  Misconduct   of  the  jury; 

(3)  Accident  or  surprise  which  ordinary  prudence  could  not  have  guarded 
against; 
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(4)  Newly  discovered  evidence,  material  for  the  party  making  the 
application,  which  he  could  not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial; 

(5)  Excessive  damages  appearing  to  have  been  given  under  the  influence 
of  passion  or  prejudice; 

(6)  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other  decision; 

(7)  Error   in   law   occurring  at   the   trial; 

(8)  Where  the  right  to  have  a  bill  of  exceptions  has  been  lost  without 
any  fault  or  negligence  on  the  part  of  the  losing  party. 

The  procedure  to  obtain  a  new  trial  shall  be  as  follows: 

Within  forty-two  days  after  the  entry  of  judgment,  the  applicant  shall 
serve  upon  the  adverse  party  and  file  with  the  clerk  a  petition  for  a  new 
trial  stating  the  grounds  upon  which  he  relies  (which  statement  of  grounds 
may  be  in  the  language  of  this  rule),  and  stating  the  papers  on  which 
the  application  is  to  be  made.  If  a  ground  of  the  petition  be  errors  in. 
law  occurring  at  the  trial,  the  petition  shall  specify  the  particular  error  or 
errors  relied  upon;  and  if  a  ground  be  insufficiency  of  the  evidence,  the 
petition  shall  specify  the  particulars  wherein  the  evidence  is  claimed  ta 
be  insufficient.  If  tlie  petition  does  not  contain  the  above-mentioned  spe- 
cifications, the  unspecified  ground  will  be  disregarded. 

The  petition  shall  be  heard  upon  the  pleadings  and  papers  on  file  and 
upon  "the  minutes  of  the  Court."  which,  for  this  purpose,  shall  include 
not  only  the  clerk's  minutes,  and  any  notes  and  memoranda  which  may  have 
been  kept  by  the  Judge,  but  also  the  reporter's  transcript  of  his  short- 
hand notes;  provided,  that  if  the  petition  be  on  any  ground  other  than 
errors  in  law  or  insufficiency  of  the  evidence,  any  fact  or  circumstance 
outside  of  the  pleadings  and  papers  on  file  and  the  said  "minutes  of  the 
Court,"  proper  to  be  shown,  may  be  shown  by  affidavits.  Copies  of  such 
affidavits  shall  be  served  with  the  copy  of  the  petition,  and  the  originals 
shall  be  filed  with  the  clerk.  The  adverse  party  shall  have  ten  days  after 
the  service  upon  him  of  said  copies  of  said  affidavits  to  serve  and  file 
counter-aflidavits ;  and  the  petitioner  shall  have  five  daj's  after  the  service- 
of  said  counter-affidavits  to  serve  and  file  affidavits  in  reply  to  any  new 
matter  contained  in  said  counter-affidavits,  but  shall  have  no  right  to  serve 
or  file  any  affidavit  which  contains  matter  that  is  merely  cumulative  to, 
or  corroborative  of,  his  affidavits  in  chief;  and  if  he  should  do  so,  such  cu- 
mulative or  corroborative  matter  shall  be  disregarded,  and  the  entire 
affidavit  may  be  stricken  out. 

If  a  ground  of  the  application  be  newly  discovered  evidence,  the  petition 
shall  be  supported  by  the  affidavit  of  petitioner,  or  of  his  agent  or 
officer  within  whose  charge  or  knowledge  the  facts  are,  and  also  by 
the  affidavit  or  affidavits  of  his  attorney  or  counsel  showing  that  the 
evidence  was  in  fact  newly  discovered,  and  why  it  could  not  with  rea- 
sonable diligence  have  been  produced  at  the  trial,  and  what  diligence- 
was  used;  and,  if  the  newly  discovered  evidence  consist  of  oral  testi- 
mony, bj'  the  affidavit  of  the  new  witnesses  to  the  efi'ect  that  thoy  would 
give  the  testimony  in  question ;  and  if  the  newly  discovered  evidence  be 
documentary,   by   the   documents   themselves   or  duly   authenticated   copies. 
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thereof,  or  if  that  be  impracticable,  by  satisfactory  evidence  of  their 
contents. 

If  no  affidaA'its  are  to  be  filed,  the  petition  shall  be  deemed  to  be  ready 
for  hearing  as  soon  as  it  is  filed.  If  aflfidavits  are  to  be  filed  the  petition 
shall  be  deemed  to  be  ready  for  hearing  as  soon  as  the  affidavits  shall  be 
all  in,  or  as  soon  as  the  time  for  completing  them  shall  have  expired.  When 
the  petition  shall  be  ready  for  hearing,  the  same  shall,  without  any 
request  from  either  party,  be  placed  by  the  clerk  upon  the  next  law  and 
motion  calendar,  unless  the  Judge  shall  assign  some  other  day  for  the  hear- 
ing thereof. 

A  petition  for  new  trial  served  and  filed  under  this  rule  shall  be  deemed 
to  be  entertained  by  the  Court,  and  shall  suspend  the  operation  of  the 
judgment,  and  of  any  process  that  may  have  been  issued  thereon,  and 
of  any  writ  of  error  that  may  have  been  gi-anted;  and  thereafter  no  writ 
of  error  shall  be  taken  out,  or  any  process  issued  upon  said  judgment 
until  the  disposition  of  said  petition  for  new  trial. 

If  a  new  trial  be  granted,  the  judgment  and  all  proceedings  thereon 
shall  be  ipso  facto  avoided  and  set  aside,  and  the  cause  shall  be  placed  on 
the  calendar  of  the  succeeding  term  as  if  no  judgment  or  trial  had  been  had. 
If  the  petition  shall  be  denied,  any  stay  of  proceedings  that  may  have  been 
granted  by  the  Court  or  effected  by  the  proceedings  for  a  new  trial  shall 
cease  and  determine. 

The  petition  shall  be  heard  by  the  judge  who  presided  at  the  trial,  if  it 
be  practicable,  unless  he  shall  request  some  other  Judge  to  hear  the  matter. 

75. 

BILLS    OF    EXCEPTIONS. 

A  bill  of  exceptions  to  any  ruling  may  be  reduced  to  writing  and  settled 
and  signed  by  the  .Judge  at  the  time  the  ruling  is  made,  or  at  any  sub- 
sequent time  during  the  trial,  if  the  ruling  was  made  during  a  trial,  or 
within  such  time  as  the  Court  or  Judge  may  allow  by  order  made  at 
the  time  of  the  ruling,  or  if  the  ruling  was  during  a  trial,  by  order  made  at 
any  time  during  the  trial,  or  within  the  time  hereinafter  mentioned,  and 
w'hen  so  signed  shall  be  filed  with  the   clerk. 

If  not  settled  and  signed  as  above  provided,  a  bill  of  exceptions  may 
be  settled  and  signed  as  follows:  The  party  desiring  the  bill  shall  within 
ten  days  after  the  ruling  was  made,  or  if  such  ruling  was  made  during 
a  trial  within  ten  days  after  the  rendition  of  the  verdict,  or,  if  the  case 
was  tried  without  a  jury,  within  ten  days  after  written  notice  of  the 
rendition  of  the  decision,  serve  upon  the  adverse  party  a  draft  of  the  pro- 
posed bill  of  exceptions.  The  exception  must  be  accompanied  with  a  concise 
statement  of  so  much  of  the  evidence  or  other  matter  as  is  necessary  to 
explain  the  exception  and  its  relation  to  the  case,  and  to  show  that  the 
ruling  tended  to  prejudice  the  rights  of  such  party.  Within  ten  days  after 
such  service  the  adverse  party  may  serve  upon  the  proposing  party  pro- 
posed amendments  to  the  proposed  bill.  Such  proposed  bill  and  the  pro- 
posed amendments  shall  witliin  five  days  thereafter  be  delivered  by  the 
prcjicjlng  party  to  the  clerk   for  the  Judge.     The  clerk  must,  as  soon  as. 
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practicable  thereafter,  deliver  said  proposed  bill  and  amendments  to  the 
Judge,  who  must  thereupon  designate  a  time  at  which  he  will  settle  the 
bill;  and  the  clerk  must,  as  soon  as  practicable,  thereafter  notify  or 
inform  both  parties  of  the  time  so  designated  by  the  Judge.  In  settling  the 
bill  the  Judge  must  see  that  it  conforms  to  the  truth,  and  that  it  is 
in  proper  form,  notwithstanding  that  it  may  have  been  agreed  to  by 
the  parties,  or  that  no  amendments  may  have  been  proposed  to  it,  and  must 
strike  out  of  it  all  irrelevant,  unnecessary,  redvmdant,  and  scandalous  mat- 
ter. After  the  bill  is  settled,  it  must  be  engrossed  by  the  party  who 
proposed  the  bill,  and  the  Judge  must  thereupon  attach  his  certificate  that 
the  bill  is  a  true  bill  of  exceptions;  and  said  bill  must  thereupon  be  filed 
with  the  clerk. 

CHAPTER  X. 

MISCELLANEOUS  JLATTERS. 
76. 

SECURITY  FOR  COSTS  BY  NONRESIDENT. 
When  the  plaintiff  or  complainant  in  an  action  at  law  or  suit  in  equity 
resides  out  of  the  district,  or,  if  a  corporation,  has  its  principal  place 
of  business  without  the  district,  security  for  the  costs  and  the  charges 
which  may  be  awarded  against  such  plaintiff  or  complainant  may  be 
required  by  the  defendant.  When  required,  all  proceedings  in  the  action  or 
suit  may  be  stayed  until  an  undertaking,  executed  by  two  or  more  persons, 
is  filed  with  the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  or  complainant  by  judg- 
ment or  decree,  or  in  the  progress  of  the  action  or  suit,  not  exceeding  the 
sum  of  three  hundred  dollars.  A  new  or  an  additional  undertaking  may  be 
ordered  by  the  Court  upon  proof  that  the  original  undertaking  is  insuflicient 
security,  and  proceedings  in  the  action  or  suit  stayed  until  such  new  or 
additional  undertaking  is  executed  and  filed.  After  the  lapse  of  thirty 
days  from  the  service  of  notice  that  security  is  required,  or  of  an  order  for 
new  or  additional  security,  upon  proof  thereof,  and  that  no  undertaking 
as  required  has  been  filed,  the  Court  may  order  the  action  or  suit  to  be 
dismissed. 

T7. 

DISMISSAL  FOR  WANT  OF  PROSECUTION. 
Dismissals  for  want  of  prosecution  may  be  had  as  follows: 
Sub.  1. — Whenever  the  plaintiff  in  an  action  at  law  shall  fail  for  one 
year  from  the  filing  of  the  complaint  to  have  summons  issued  against 
any  defendant  who  has  not  appeared  in  the  action,  or  shall  fail  to  make 
a  bona  fide  effort  to  procure  the  service  of  summons  within  ninety  days 
after  its  issuance,  upon  any  defendant  who  has  not  appeared  in  the  action, 
or  whenever  the  summons  shall  not  have  been  served  and  a  return 
made  within  three  years  from  the  commencement  of  the  action  upon  any  de- 
fendant who  has  not  appeared  therein,  such  defendant  may  on  motion 
after  notice,  and  special  appearance  for  the  purpose,  have  said  action  dis- 
missed as  to  him. 
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Sub.  2. — Whenever  the  coniplainant  in  a  bill  in  equity  shall  fail  to 
have  a  subpcena  issued  on  such  bill  within  one  year  after  the  tiling  of 
the  bill,  or  shall  fail  to  make  a  bona  fido  effort  to  procure  service  of  the 
subpirna,  within  ninety  days  after  its  issuance,  upon  any  defendant  wlio 
has  not  appeared  in  the  cause,  or  whenever  the  subpujna  shall  not  have  been 
served  within  three  years  from  the  commencement  of  the  suit,  upon 
any  defendant  who  has  not  appeared  therein,  such  defendant  may  on  mo- 
tion after  notice,  and  special  appearance  for  the  purpose,  have  said  suit 
dismissed  as  to  him. 

Sub.  3. — Whenever  the  plaintiff  in  an  action  at  law  or  the  complainant 
in  a  suit  in  equity  shall  neglect  to  bring  the  action  on  for  trial  or  hearing 
for  an  unreasonable  time  after  issue  joined,  any  defendant  may,  on  motion 
after  notice,  have  the  action  or  suit  dismissed  as  to  him ;  provided,  that, 
except  in  actions  for  partition,  or  to  recover  the  possession  of,  or  to  en- 
force a  lien  upon,  or  to  determine  conflicting  claims  to,  real  or  personal 
property,  no  dismissal  shall  be  had  vmder  this  rule  as  to  any  defendant 
because  of  the  failure  to  serve  process  on  him  during  his  absence  from 
the  district,  or  while  he  has  secreted  himself  within  the  district  to  prevent 
the  service  of  summons  on  him;  and  that  no  action  or  suit  shall  be  dis- 
missed for  failure  to  bring  the  same  on  for  trial  or  hearing,  if  such  failure 
was  caused  by  the  defendant  who  makes  the  motion  to  dismiss. 

Sub.  4. — Whenever  a  cause  shall  remain  unanswered  on  three  consecutive 
calls  of  the  General  Trial  Calendar,  as  provided  in  Rule  48,  the  same  shall 
be  dismissed  for  want  of  prosecution. 

78. 
CUSTODY  OF  RECORDS. 

All  records  of  the  Court  shall  remain  in  the  custody  of  the  clerk;  and  no 
record  or  paper  belonging  to  the  files  of  the  Court  shall  be  taken  from 
the  custody  of  the  clerk  without  a  special  order  of  the  Court  or  Judge  and 
receipt  from  the  party  obtaining  it,  specifying  the  record  or  paper,  and  the 
date  of  its  receipt.     Xo  such  order  will  be  made  except  for  cogent  reasons. 

Whenever  it  is  necessary  for  a  Judge,  Master,  Examiner  or  other  officer 
of  the  Court  to  use,  for  purposes  of  the  cause,  at  places  other  than  the 
clerk's  office,  courtroom  or  Judge's  chambers,  pleadings  or  other  papers 
which  are  ultimately  to  constitute  part  of  the  judgment-roll,  or  of  the 
record  of  a  decree,  certified  copies  thereof  shall  be  furnished  by  the  clerk, 
and  the  expense  taxed  as  costs  in  the  case. 

79. 

EXHIBITS— CUSTODY  OF. 
Every  exhibit  introduced  in  evidence  shall  be  held  in  the  custody  of  the 
clerk;  but  unless  there  be  some  special  reason  why  the  originals  should  be 
retained,  the  Court  will,  upon  application,  order  them  to  be  returned  to 
the  party  to  whom  they  belong,  if  a  copy  thereof,  certified  by  the  clerk, 
be  filed  in  place  of  the  original. 

After  final  judgment   or  decree,  and  after  the  time  for  a  writ  of  error 
or  appeal  and  rehearing  or  motion  for  new  trial  has  passed,  or  upon  the 
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liling  of  a  stipulation  waiving  and  abandoning  the  riglit  to  a  writ  of  error 
or  appeal,  and  to  a  rehearing  or  new  trial,  either  party  shall,  upon  motion 
on  due  notice,  be  entitled  to  an  order  that  any  exhibits  on  file  be  re- 
turned to  the  party  or  person  to  whom  they  belong,  without  the  necessity 
of  filing  any  copies  thereof;  and  in  all  cases  the  Court  may,  for  special 
reasons,  and  after  notice,  make  such  other  order  with  respect  to  any  ex- 
hibit or  exhibits  as  justice  may  require. 

80. 
NOTATION  OF   JUDGMENT  OR  DECREE   UPON  WRITTEN   INSTRU- 
MENT, ETC. 

In  every  case  in  which  a  judgment  or  decree  is  entered  upon  a  written 
instrument,  the  clerk  shall,  at  the  time  of  entering  the  judgment  or  de- 
cree, note,  over  his  official  signature,  across  the  face  of  the  instrument, 
but  in  such  manner  as  not  to  diminish  its  legibility,  the  fact  of  the  entry 
of  such  judgment  or  decree,  with  its  date  and  the  name  of  the  Court.  If 
the  decree  cancels  or  annuls  such  instrument,  the  notation  shall  indicate 
that  fact. 

81. 
EXTENSIONS  OF  TIMi; 

When  an  act  to  be  done  in  any  action  at  law  or  suit  in  equity  which  may 
at  any  time  be  pending  in  this  Court,  relates  to  the  pleadings  in  the  cause, 
or  the  undertakings  or  bonds  to  be  filed,  or  the  justification  of  sureties,  or 
the  preparation  of  bills  of  exceptions,  or  of  amendments  thereto,  or  to 
the  giving  of  notices  of  motion,  the  time  allowed  by  these  rules  may, 
unless  otherwise  specially  provided,  be  extended  by  the  Court  or  Judge 
by  order  made  before  the  expiration  of  such  time ;  but  no  such  extension 
or  extensions  shall  exceed  thirty  days  in  all,  without  the  consent  of  the 
adverse  party;  nor  .shall  any  such  extension  be  granted  if  time  to  do  the 
act  or  take  the  proceeding  has  previously  been  extended  for  thirty  days  by 
stipulation  of  the  adverse  party;  and  any  extension  by  previous  stipula- 
tion or  order  shall  be  deducted  from  the  thirty  days  provided  for  by  this 
rule.  It  shall  be  the  duty  of  every  party,  attorney,  solicitor,  or  counsel,  or 
other  person  applying  to  the  Court  or  Judge  for  an  extension  of  time 
under  this  rule,  to  disclose  the  existence  of  any  and  all  extensions  to  do  such 
act  or  take  such  proceeding  which  have  previously  been  obtained  from  the 
adverse  party  or  granted  by  the  Court  or  Judge;  and  any  extension  ob- 
tained from  the  Court  or  Judge  in  contravention  of  this  rule  shall  be 
absolutely  null  and  void,  and  may  be  disregarded  by  the  adverse  party. 
Nothing  herein  contained  shall  interfere  with  the  power  of  the  Court  to 
extend  the  time  to  do  an  act  or  take  a  proceeding  in  any  cause  until  after 
some  event  shall  have  happened  or  some  step  in  the  cause  shall  have  been 
taken  by  the  adverse  party. 

82. 
COMPUTATION  OF  TIME. 

The  time  within  which  any  act  is  to  be  done  or  proceeding  taken  in  any 
action  at  law  or  suit  in  equity  in  this  Court  shall  be  computed  by  excludinii 
the  first  day  and  including  the  last,  unless  the  last  day  be  a  holiday  (either 

2290 


Procedmel  RULES  OF   TRACTICE.  App.   I.,   F. 

under  the  State  or  the  Federal  hiw)  in  which  case  such  holiday  shall  also 
be  excluded;  but  intervening  holidays  shall  be  counted  as  part  of  such 
time. 

83. 

FILING  TRANSCRIPT  IN  REMOVAL  P110CEEDIN(!S. 
Whenever  the  proper  proceedings  have  been  perfected  in  a  State  court 
to  remove  a  case  from  such  court  to  this  Court,  pursuant  to  any  statute 
of  the  United  States,  any  of  the  parties  may  at  any  time  thereafter, 
as  of  course,  file  in  this  court  the  transcript  required  by  law,  and  the  party 
filing  such  transcript  shall  in  all  cases  serve  written  notice  thereof  upon 
the  attorney  or  solicitor  of  the  opposite  party,  or  upon  the  opposite  party 
himself  if  he  appeared  in  person;  and  upon  the  filing  of  satisfactory  evi- 
dence of  such  sei-vice  the  clerk  shall  enter  the  cause  upon  his  register. 
The  proceedings  previously  had  in  the  State  court  shall  be  deemed  and 
treated  as  if  had  in  this  Court,  and  the  further  proceedings  in  the  cause 
shall  be  as  required  for  proceedings  in  this  Court. 

84. 

CONSOLIDATION  OF  CASES. 
When  two  or  more  actions  at  law,  or  two  or  more  suits  in  equity,  are 
pending  in  this  Court  at  one  time  between  the  same  parties  upon  causes 
of  action  which  might  have  been  joined,  the  Court  may,  in  its  discre- 
tion, order  the  several  actions  at  law,  or  the  several  suits  in  equity, 
to  be  consolidated.  And  when  causes  of  a  like  nature  or  relative  to  the 
same  question  are  pending  in  equity  or  at  law,  in  this  Court,  it  may, 
in  its  discretion,  consolidate  such  causes  when  it  appears  reasonable  to 
do  so.  The  order  shall  specify  the  title  under  which  the  consolidated  caiise 
is  to  be  known,  and  the  clerk  shall  make  the  entries  of  all  future  proceed- 
ings under  the  new  title;  provided,  that  the  papers  and  proceedings,  entries 
and  records  in  each  of  the  pre-existing  causes,  though  kept  separately  and 
under  the  pre-existing  titles,  shall  be  deemed  and  considered  to  be  papers, 
proceedings,  entries  and  records  in  the  consolidated  cause,  which  shall  be 
in  effect  a  continuation  of  the  pre-existing  causes.  The  order  may  prescribe 
such  terms  and  conditions  of  the  consolidation  as  may  be  just. 

85. 
BRIEFS,  ETC.,  HOW  PRINTED. 
When  briefs,  testimony,  petitions  for  rehearing,  or  other  papers  are 
printed,  they  shall,  except  as  is  provided  in  Rule  11,  be  printed  on  unruled 
white  writing  paper,  nine  and  one-quarter  inches  long  and  six  and  one- 
quarter  inches  wide.  The  printed  page,  exclusive  of  any  marginal  note,  ref- 
erence, or  running  head,  must  be  seven  inches  long  and  four  inches  wide, 
and  the  outer  margin  must  be  one  and  three-quarters  inches  wide.  I'ica 
double-leaded  is  the  only  mode  of  composition  allowed.  When  any  such 
paper  is  printed  by  order  of  the  Court,  five  copies  thereof  must  be  de- 
livered to  the  Court  and  two  copies  thereof  to  the  attorney  or  solicitor  of 
each  adverse  party. 
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86. 
MANDAMUS,  CERTIORARI  AND  PROHIBITION. 
The  writs  of  mandamus,  certiorari  and  prohibition  will  be  issued,  when 
this    Court    has    power    to    issue    them,    upon    the    same    procedure    as    is 
prescribed  for  the  State  courts  by  the  State  laws. 

87. 
GUARDIAN  AD  LITEM,  WHO  MAY  BE. 
No  person  shall  be  appointed  guardian  ad  litem,  either  upon  the  applica- 
tion of  the  infant  or  otherwise,  unless  he  be  the  general  guardian  of  the  in- 
fant, or  an  attorney  or  solicitor  of  the  court,  nor  unless  he  have  no  inter- 
est adverse  to  that  of  the  infant,  and  is  not  connected  in  business  with 
the  adverse  party  or  with  the  attorney,  solicitor  or  counsel  of  the  adverse 
party;  nor  unless  he  be  of  sufficient  pecuniary  ability  to  answer  to  the 
infant  for  any  damage  or  injury  which  may  be  sustained  by  the  infant 
for  his  negligence  or  misconduct  in  the  case. 

88. 
PROCEDURE  FOR  THE  APPOINTMENT  OF  GUARDIANS  AD  LITEM. 

Guardians  ad  litem  may  be  appointed  ex  parte,  at  any  time  after  the 
complaint  or  bill  has  been  filed,  and  service  of  process  made  upon  the  infant 
defendant,  upon  the  presentation  to  the  Court  or  Judge  of  a  sworn  petition 
showing  a  proper  case  for  the  appointment.  The  petition  shall  be  filed  with 
the  order  of  appointment. 

89. 
BOND  OF  GUARDIAN  AD  LITEM. 

No  bond  shall  ordinarily  be  necessary  from  a  guardian  ad  litem;  pro- 
vided, that  no  such  guardian  shall  receive  any  money  or  other  property  of 
the  infant  until  he  has  filed  with  the  clerk  a  bond  in  an  amount  to  be  fixed 
by  the  Judge,  with  at  least  two  sureties,  to  be  approved  by  the  Judge, 
conditioned  for  the  faithful  performance  of  his  duties  as  guardian  ad  litem. 
If  he  shall  not  desire  to  receive  any  such  money  or  property,  the  same 
may  be  paid  or  delivered  to  the  clerk  of  the  Court,  or  to  such  person 
as  may  be  directed  by  the  Court  or  Judge,  with  like  effect  as  if  paid  or  de- 
livered to  the  guardian  ad  litem. 

90. 
SECURITY— BONDS   AND   UNDERTAKINGS. 

Whenever,  by  the  rules  of  this  Court  or  of  either  of  the  appellate  courts, 
or  by  any  statute,  security  is  required  to  be  given  for  any  purpose  by  any 
party  to  an  action  at  law  or  suit  in  equity,  and  the  form  of  such  security 
is  not  prescribed  by  such  rule  or  statute,  the  same  may  be  given,  at  the 
election  of  the  party  giving  the  same,  either  by  a  bond  with  sureties  in 
the  form  in  use  at  commmon  law,  or  by  an  undertaking  given  by  svireties 
on  behalf  of  such  party.  In  case  such  undertaking  be  given,  the  same 
shall  be  substantially  in  such  form  as  may  be  prescribed  or  allowed  by 
the  statutes  of  the  State,  as  the  same  shall  exist  at  the  time  the  same 
is  given.     The  obligation  of  the  parties  to  every  bond  or  undertaking  must 

2292 


Procedure]  RULES   OF   PRACTICE.  App.    I.,    l'\ 

be  expressed  to  be  joint  and  several,  and  the  sureties  thereto  must  justify 
as  may  be  required  by  said  State  statutes.  Every  such  bond  or  undertaking 
must  contain  an  express  agreement  by  tlie  sureties  tliereto  tiuit,  in  case  of 
a  breach  of  any  condition  thereof,  this  court  may,  upon  notice  to  thi'in  of 
luit  ]ess  tlian  ten  days,  proceed  summarily  in  the  action  or  suit  in  wliieli 
the  same  was  given  to  ascertain  the  amount  which  such  sureties  are  hound 
to  pay  on  account  of  sucii  breach,  and  render  judgment  therefor  against 
them,  and  award  execution  therefor. 

91. 

BONDS,  SURETIES,  JUSTIFICATIONS,  ETC. 
No  bond  or  undertaking  will  in  any  case  be  approved  \uiless  it  be  signed 
by  at  least  two  sureties,  each  of  whom  shall  make  allidavit  that  he  is  a 
resident  and  is  a  householder  or  freeholder  within  the  district,  and  worth 
the  amount  specified  in  such  bond  or  undertaking  over  and  above  all  his 
debts  and  liabilities  exclusive  of  property  exempt  from  execution.  Where 
the  amount  exceeds  three  thousand  dollars,  each  surety  may  bind  himself 
for  a  part  only  of  the  amount  of  the  bond  or  undertaking,  and  the  sureties 
may  state  in  their  respective  affidavits  that  they  are  respectively  worth 
the  amounts  for  which  they  have  respectively  bound  themselves;  provided, 
that  the  several  amounts  shall  together  be  equivalent  to  two  sufficient  sure- 
ties as  above  provided.  This  rule  shall  not  apply  to  corporations  allowed 
to  become  surety  under  any  act  of  Congress. 

OS. 

ACCESS  TO  RECORDS. 
Every  party  to  a  case  which  is  or  has  been  pending  in  the  court,  and 
every  citizen  of  the  State  shall  have  the  right  at  all  seasonable  times  to 
examine  and  make  memorda  from  any  record  or  paper  in  the  clerk's  office, 
in  any  cause ;  provided,  that  such  right  shall  not  be  so  exercised  as  to  in- 
terfere with  the  functions  of  the  clerk  or  the  administration  of  the  duties 
of  the  Court. 

93. 

OBJECTIONS  TO  THE  JURISDICTION  OF  THE  COURT. 

Objections  to  the  jurisdiction  of  this  Court,  as  a  Federal  Court,  over  any 
action  at  law  or  suit  in  equity  which  has  been  removed  from  a  State  court 
to  this  Court,  may  be  made  on  a  motion  to  remand  such  action  or  suit  to 
the  State  court. 

Objections  to  the  jurisdiction  of  this  court,  as  a  Federal  Court,  over  any 
action  at  law  or  suit  in  equity,  whether  commenced  in  this  Court  or  re- 
moved from  a  State  court  to  this  Court  and  not  remanded,  may  be  taken 
as  follows:  If  the  objection  appear  on  the  face  of  the  complaint  or  bill, 
it  may  be  taken  either  by  demurrer  or  by  a  motion  to  dismiss;  provided, 
that  the  Court  may,  in  its  discretion,  on  sustaining  the  motion  to  dismiss, 
allow  the  complaint  or  bill  to  be  amended.  If  the  objection  do  not  appear 
on  the  face  of  the  complaint  or  bill,  it  may  be  taken  in  an  action  at  law 
by  the  answer,  and  in  a  suit  in  equity  by  a  plea  to  the  jurisdiction.     If  not 
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taken  as  above  provided,  and  the  facts  in  relation  to  the  jurisdiction  do 
not  subsequently  appear  in  the  course  of  the  proceedings,  the  Court  may 
refuse  to  allow  the  party  thereafter  to  take  proceedings  for  the  purpose 
of  making  such  facts  appear.  But  if  such  facts  be  subsequently  developed 
in  the  course  of  the  proceedings,  the  party  may  then  move  to  dismiss  the 
case,  or  if  was  removed  from  a  State  court,  to  remand  it  to  such  court; 
or  the  Court  may  dismiss  or  remand  it  of  its  own  motion;  provided,  that  in 
whatever  mode  the  objection  may  be  taken,  and  whether  it  be  talcen  by  the 
Court  of  its  own  motion  or  by  a  party  to  the  cause,  the  party  affected 
shall  be  accorded  a  hearing  on  the  question. 

04. 

DEATH  AND  REVIVOE. 

Where  a  suit  in  equity  has  abated  by  the  death  of  a  party,  the  suit  may 
be  revived  as  provided  by  the  equity  rules. 

An  action  at  law  shall  not  abate  by  reason  of  the  death  or  disability 
of  a  party  if  the  cause  of  action  survive;  but  in  case  of  such  death  or  dis- 
ability the  Court  may,  upon  an  ex  part  oral  application  by  any  party  to 
the  action,  or  by  the  legal  representative  of  the  deceased  party,  make 
an  order  that  the  action  be  continued  by  or  against  the  legal  representative 
of  said  deceased  party.  Such  order  shall  operate  as  a  substitution  of 
said  representative  as  a  party  to  record  in  the  place  of  said  deceased  party, 
and  a  certified  copy  thereof  shall  be  served  by  the  applicant  for  the  order 
upon  each  of  the  other  parties  to  the  action;  and  (if  the  application  was  not 
made  by  the  representative  of  the  deceased  party)  such  service  shall  be  made 
upon  such  representative  also.  If  the  next  step  in  the  cause  be  one  to 
be  taken  by  the  representative  of  the  deceased  party,  such  representative 
shall  have  at  least  twenty  days  from  the  service  upon  him  of  a  copy  of 
said  order,  or  from  the  making  of  said  order  if  it  was  made  upon  the 
application  of  said  representative  in  which  to  take  said  step,  and  shall 
have  also  any  additional  time  therefor  which  the  deceased  party  would 
have  had,  if  he  had  lived.  And  if  the  cause  be  upon  the  general  calendar 
for  trial  such  representative  shall  upon  motion  be  entitled  to  a  continuance 
until  the  next  term  of  the  court.  If  upon  being  served  with  a  copy  of  said 
order  as  above  provided  the  representative  of  the  deceased  party  shall  fail 
to  proceed  in  the  cause  within  the  time  allowed  therefor,  the  Court  may,  by 
appropriate  proceedings,  proceed  to  judgment  against  him,  and  the  estate  of 
the  deceased  party,  in  the  same  manner  as  if  he  had  voluntarily  appeared. 

95. 

INSPECTION  OF  DOCUMENTS  BEFORE  TRIAL. 
In  actions  at  law,  the  Court  may  at  any  time  after  issue  is  joined  and 
before  trial,  on  motion  made  after  notice  as  provided  by  Rules  35  and  36, 
make  an  order  requiring  any  party  or  parties  to  the  cause  to  produce  any 
books  or  writings  in  their  possession  or  power,  or  under  their  control,  which 
contain  evidence  pertinent  to  the  issue,  at  such  time  and  place  as  the 
order  may  specify,  in  the  cases  and  under  the  circumstances  where  they 
might  be  compelled  to   produce  the  same  by  the  ordinary   rules   and  pro- 
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tcedings  in  chancery,  and  to  permit  the  moving  party  to  inspect  and  take 
copies  thereof  or  to  make  extracts  therefrom.  If  tlie  order  be  upon  tlie 
plaintiff,  and  he  fail  to  comply  with  it,  it  shall  not  be  necessary  to  again 
bring  the  matter  to  the  attention  of  the  Court  before  the  trial,  but  the 
Court  may,  on  motion  made  at  the  trial,  give  the  like,  judgment  for  the  de- 
fendant as  in  case  of  nosuit;  and  if  the  order  be  upon  the  defendant,  and  he 
fail  to  comply  with  it,  it  shall  not  be  necessary  to  again  bring  the  matter 
to  the  attention  of  the  Court  before  trial,  but  the  Court  may.  on  motion 
made  at  the  trial,  give  judgment  against  him  as  by  default.  The  time, 
manner  and  conditions  of  the  production,  inspection,  etc.,  may  be  regulated 
by  the  Court  in  its  discretion,  so  as  to  guard  as  much  as  possible  against  in- 
justice and  inconvenience. 

The  moving  party  shall  not  be  required  in  his  application  to  describe  or 
identify  the  books  or  writings  with  greater  certainty  than  is  practicable 
or  reasonable  under  the  circumstances  of  the  case,  or  to  make  proof  of 
facts  more  particularly  within  the  knowledge  of  the  opposite  party,  or  of 
facts  which  the  law  presumes ;  but  in  such  cases,  and  in  cases  where 
the  moving  party  shall  make  an  affidavit  on  information  and  belief,  show- 
ing the  materiality  of  the  evidence  and  that  the  books  or  writings  are 
in  the  possession  of  the  adverse  party,  or  within  his  power  or  under 
his  control,  and  shall  accompany  such  affidavit  with  the  certificate  of  his 
attorney  of  record,  or  of  his  counsel,  that  the  evidence  is  material  to  the 
cavise,  and  that  it  is  sought  solely  for  that  reason,  and  not  for  any  ul- 
terior purpose,  the  adverse  party,  if  he  oppose  the  motion,  shall  be  re- 
quired to  answer,  positively,  unequivocally  and  specifically,  under  oath,  as 
to  the  fact  of  the  existence  of  such  books  or  writings  or  of  any  thereof, 
and  of  his  possession  or  control  or  knowledge  of  the  same,  or  any 
thereof;  and  if  he  fail  so  to  answer  the  moving  party  shall  be  entitled  to 
the  order   applied  for. 

CRIMINAL   CASES, 

96. 

ARREST  ON  INDICTMENT,  ORDER  OF  COURSE. 

On  filing  an  indictment  found  by  the  Grand  Jury,  an  order  shall  be  en- 
tered as  of  course  for  a  bench  warrant,  to  be  issued  under  the  seal  of 
the  Court,  for  the  arrest  of  the  persons  indicted. 

97. 

IMPANELING  AND  CHALLENGING  JLTRORS  IN  CRIMINAL  CASES. 

In  all  criminal  trials,  the  designation,  impaneling,  and  challenging  of  ju- 
rors shall  conform  to  the  laws  of  this  State  existing  at  the  time,  except  as 
otherwise  provided  by  acts  of  Congress,  or  the  rules  of  this  Court;  but  a 
juror  shall  be  challenged,  or  accepted  and  sworn,  in  the  case  as  soon  as 
his  examination  is  completed,  and  before  the  examination  of  another  juror. 

98. 
CRIMINAL  CASES.  PLEAS  OF  MISNOMER  ABOLISHED.   ETC. 
Pleas  in  abatement  on  the  ground  of  misnomer  are  abolished.     \Mien  tho 
defendant   is  arraigned,  he  shall   be   informed  that  if  the  name    by   wliich 
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he  is  indicted  be  not  his  true  name,  he  must  then  declare  his  true  name  or 
be  proceeded  against  by  the  name  in  the  indictment.  If  he  give  no  other 
name,  the  Court  may  proceed  accordingly.  If  he  alleges  that  another 
name  is  his  true  name,  the  Court  shall  direct  an  entry  thereof  in  the 
minutes  of  the  arraignment;  and  the  subsequent  proceedings  on  the  in- 
dictment may  be  had  against  him  by  that  name,  referring  also  to  the  name 
by  which  he  was  indicted. 

ORDERED:  That  the  foregoing  rules  be,  and  they  are  hereby,  adopted 
as  the  rules  of  the  Circuit  Court  of  the  United  States  of  the  Ninth  Judicial 
Circuit,  in  and  for  the  Northern  District  of  California;  that  said  rules  take 
effect  and  be  in  force  on  and  after  Monday,  the  11th  day  of  July,  1904; 
and  that  all  rules  heretofore  adopted  be  repealed,  said  repeal  to  take  effect 
on  the  day  aforesaid. 
Adopted,   April   30,    1904. 

WILLIAM  B.  GILBERT, 
ERSKINE  M.  ROSS, 
WILLIAM  W.  MORROW, 
United  States  Circuit  Judges,  for  the  Ninth  Judicial  Circuit. 
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Abatement,  none  in  actions  at  law,  by  reason  of  party's  death 94 

Admission  to  practice,  rules  governing   1 

Agreed  statement  of  facts,  cause  may  be  submitted  upon,  when  and 

how    G3 

Agreement  of  attorneys  or  solicitors,  must  be  in  writing  or  made  in 

open  court,  etc 6 

Amendment,  of  pleadings,  generally,  by  what  laws  and  rules  governed  18 

of  pleading  after  demurrer  filed    16 

leave  for  required  upon  sustaining  demurrer  to  amended  pleading  17 

of  course,  upon  sustaining  demurrer 17 

of  pleading  or  proceeding,  engrossed  copy  to  be  served 18 

laws  of  State  in  relation  to,  adopted  to  certain  extent 18 

on  removal  of  cause  from  State  Court   19 

in   case   of  adjudging  plea  sufficient 20 

in  case  of  objection  to  jurisdiction  apparent  upon  face  of  com- 
plaint or  bill   ._ 93 

Answer,  after  plea  overruled 20 

leave  to  make,  upon  overruling  demurrer,  not  required 15 

takes  place  of  plea,  in  certain  cases 20 

after  overruling  demurrer,  time  and  conditions  of 15 

Appearance,  none  in  person,  after  appearance  by  attorney  or  solicitor  3 

special,  when  proper,  and  form  of 22 

special,  treated  as  general,  when   22 

general,  results  from  special,  when  and  how   22 

special,  how  extension  of  time  affected  by 22 

Argument,  setting  down  plea  for  20 

upon  facts  after  issue  joined  upon  plea 20 

statement  of  points  to  be  furnished 40 

Arrest,  on  indictment,  as  of  course   96 

Arrest  and  bail,  in  civil  actions,  provisions  governing,  and  proceedings 

for    27 

Attachments,  in  actions  at  law,  governed  by  practice  of  State  Courts  26 

writs  of,  how  issued,  served  and  returned   26 

proceedings  for  release  of,  how  and  where  conducted    26 

Attorneys  and  solicitors,  manner  and  conditions  of  admitting 1 

removal  or  suspension  of   1 

and  coimsel,  same  person  may  act  as   2 

signature  of   2 

of  record,  to  have  control  of  causes   4 

authority  of  one  on  same  side  to  admit  service  for  others 4 

conducting  cause,  may  bind  clients  though  not  such  of  record..  6 
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continuing  authority  of    4 

death  of    ^ 

may  not  become  sureties   8 

appointment  and  duties  of  as  guardians  ad  litem 9 

compensation  of  when  acting  as  guardians  ad  litem    9 

appointment  and  duties  of  in  criminal  case 9 

names  of  to  appear  upon  trial  calendar 48 

when  witness,  may  not  argue  except  by  consent  or  permission  of 

Court    ' 7 

rights  of  parties  and  procedure  in  case  of  death  of 5 

Bills  of  exceptions,  procedure  for  settlement  of 75 

respective  duties  of  Court  and  counsel  pertaining  to  75 

upon  disposal  of  motion  to  suppress,  or  of  exceptions  to  deposi- 
tions      47 

Bills  of  revivor,  may  be  filed  without  leave  of  Court 21 

Bond,  of  guardian  ad  litem — when  required 89 

requisites  of — Justification  of  sureties    91 

(See  Undertaking  and  Security.) 

Briefs,  generally,  style  of  printing  and  kind  of  paper 85 

number  of  copies  for  Court  and  to  be  served 85 

to  be  printed  in  equity  cases    52 

within  what  time    52 

in  equity   cases,   what    to   contain    and   how   arranged 52 

Calendar,  law  and  motion,  duties  of  clerk  in  preparing 39 

law  and  motion,  request  to  have  motion  placed  upon,  not  necessary  30 

law  and  motion,  taken  up  every  Monday   39 

trial,  when  and  how  made  up   48 

trial,  calling  of  for  purpose  of  setting  causes  for  trial   48 

trial,  placing  causes  upon,  after  call  of 48 

trial,  causes  to  retain  places  upon  until  reached  49 

Certificate,  as  to  character  and  professional  standing  of  applicant  for 

admission  to  practice  to  be  filed 1 

to  demurrers  and  pleas,  required  as  per  Equity  Rule  31    13 

Certiorari,  governed  by  State  practice   86 

Charge,  to  jury,  exceptions  to,  how  and  when  to  be  taken 58 

Clerk,  duties  of,  pertaining  to  law  and  motion  calendar 39 

duties  of  in  relation  to  general  trial  calendar  48 

duties  of  in  relation  to  entries  in  order-book 41 

Commission,  to  take  depositions,  proceedings  to  obtain 44 

to  take  deposition,  exceptions  to  after  taking  47 

Commissioner,  to  take  evidence  may  be  named  by  clerk   44 

Conflicting  claims,  substitution  in  cases  of 32 

Consolidation  of  causes,  when  proper  and  proceedings  for 84 

Continuance,  for  term,  of  ca vises  not  answered  upon  calling  calendar.  .  48 
granted  as  of  course  to  enable  party  to  meet  new  matter  at  hear- 
ing of  motion 38 

rarely  granted  of  motion  for  injunction  on  applicant's  motion.  .  29 

granted  of  course  to  defendant  upon  application  for  injunction  .  .  29 
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Copies,  of  orders,  etc.,  to  be  prepared  by  counsel  requiring  same....  69 

certified,  when  to  be  furnished  and  taxed  as  costs 78 

■Costs,   how  claimed   and   taxed    70 

what   may  be   taxed   as    70 

memorandum  of,  what  to  specify   70 

when  deemed  waived 70 

appeal  from  clerk's  taxation,  how  taken   70 

to  accrue,  deposit  to  secure 71 

blank  for,  to  be  left  in  judgment   (I") 

security  for,  by  nonresident  of  district,  proceedings  to  obtain  ....  7(i 

certified  copies  furnished  Court  to  be  taxed  as   78 

Counsel,    (see   Attorneys    and    Solicitors). 

Criminal  Cases,  arrest  on  indictment    fiO 

impaneling  and  challenging  of  jurors  in   97 

pleas  of   misnomer   abolished    98 

Cross-bill,  may  be  filed  without  leave  of  Court,  when 21 

leave  of  Court  for  filing,  required,  when    21 

Death,  of  attorney   or  solicitor  or  party    , 5 

of  party,  and  revivor  in  name  of  legal  representative   94 

of  party,  efl'ect  of,  in  case  of  neglect  to  substitute  legal  represen- 
tative       94 

Decree,  in  equity,  entry  and  enrollment  of 04 

upon  written  instrument  to  be  noted  by  clerk 80 

enrollment  not  essential  to  finality  of  64 

enforcement   of,   governed   how    72 

Defense,  made  and  disposed  of  in  plea,  may  not  be  renewed  in  answer  20 

Demurrer,  to  part  of  pleading,  effect  of,  to  extend  time    14 

to  part  only  of  pleading,  exhausts  right  to  demur,  in  absence  of 

further  amendment    14 

rights  of  party  filing,  after  amendment  pending   10 

none,   permissible   to    plea    20 

Demurrers  and  pleas,  must  be  certified  as  per  Equity  Rule  31   13 

Deposit,  in  Court,  pending  litigation    31 

to  secure  further  costs,  required    71 

Depositions,  cases  in  which  may  be  taken   45 

proceedings  for  taking  pursuant  to  commission   44 

transmission    of    44 

opening  and  filing,  proceeding  for,  and  duty  of  clerk  ])ertaining  to  40 

objections  to,  and  motions  to  suppress    47 

Depositions  in  perpetuam  rei  memoriam,  cases  in  which  may  be  taken  45 

Dismissal,  for  want  of  prosecution,  when  proper  generally   77 

for  want  of  prosecution,  upon  third  call  without  response 48 

for  want  of  jurisdiction  shown,  on  motion  or  at  trial   93 

for  want  of  prosecution,  in  case  of  failure  to  elect  between  legal 

and  equitable  causes    19 

Election,  right  to,  of  party  whose  plea  is  sustained,  upon  amendment 

by  adverse  party    20 

between  proceedings,  in  removed  cause    19 
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Enrollment,  of  decree  in  equity  not  necessary  to  finality 64 

Equitable  Relief,  not  granted  in  actions  at  law  10 

Evidence,  of  deraignment  of  title  may  be  excluded,  when 55 

state  laws  relating  to  admissibility  of,  applicable  in  actions  at  law  42 

objections  to,  how  and  when  to  be  stated 56- 

taking,  upon  order  of  reference,  upon  issue  joined 20 

may  be  taken  orally  before  Court  in  equity  cases,  when 51 

oral,  may  be  heard  upon  motion 37 

taking,  to  be  used  upon  motion,  practice  governing 37 

effect    of    introducing    after    ruling   upon    motion    for   nonsuit ...  59- 
effect  of  introducing,  after  ruling  on  request  for  instructed  ver- 
dict      60 

effect  given  to,  upon  motion   for  nonsuit 50 

grossly  impertinent  or  scandalous,  not  received  before  Examiner 

or  Commissioner    43; 

grossly    impertinent   or   scandalous,   penalty   for   offering 43 

practice    relating   to    taking    in    equity    cases 43 

taking  upon  condition  before   Examiner 43 

reference  of  objections  before  Examiner  to  Court 43 

rulings  on  objections  in  equity  cases  to  be  announced  by  Court  52 

Exceptions,   to   Court's   charge   to  jury,  how   and   when   to  be   taken  5S 

to  ruling  on  motion  for  nonsuit,  how  taken  and  preserved 59 

to  action  of  Court  upon  request  for  instructed  verdict 60 

to  depositions,  must  be  served  and  filed,  when 47 

Executions,   practice   governing  and  proceedings  upon 72: 

Exhibits,  clerk  to  be  custodian  of 79 

when  and   upon  what  conditions   withdrawn 79 

Extension  of  Time,  rules  governing 81 

effected  by   plea  to  part   of   pleading 20 

resulting  from  demurrer  to  part  only  of  pleading 14 

how   effected,   in   case   of  special   appearance 22 

for  taking  evidence  in  equity  cases 43 

Fees,  to  jury,  when  payment  of  required,  in  case  of  waiver 49 

Findings,    practice    with   reference    to 62 

preparation    and    service    of 62 

discretionary  with  Court  to  make,  except  request  be  made 62 

agreed   statement   in   lieu   of 63 

of  Master  on  reference  in  equity  cases,  what  to  contain 52 

of  Master,  subject  to  review  upon  exceptions 52^ 

Guardian  ad  Litem,  attorney   or   solicitor  to  act  as   when   appointed 

by  Court    0 

who  may,  and   who  may   not  be   appointed   as 87 

procedure  for  appointment  of 88 

bond,  when  and  when  not  required  to  be  filed  by 89 

Hearing,  of  motions,  practice  at 38 

in  absence   of  party 50 

in  equity   may  be  upon  oral  argument  or  briefs   printed 52 
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Hearings  and  Trials,  praclic-o  governing 48-01 

(See  Trial.) 

Injunction,   rules   and   practice   governing   issuance  and   disposal   of .  .  20 

preliminary,    prerequisites    to   granting 2'.J 

preliminary,  precedence  given  to  applications  for 29 

preliminary,  proceedings  to  procure  modilicatiun  of 21) 

(See   Restraining  Order.) 

Inspection    of    Documents,    proceedings    to    obtain 95 

consequence  of   failure  to   obey  order  pertaining  to 95 

Instruction   for  Verdict,  when   proper,  and  practice  governing 60 

Instructions   to  Jury,  requests   for,   how   and  when   presented 57 

Interrogatories,  how  settled  before  Judge  or  Court 44 

Joinder,  of  pleas  in  abatement,  and  in  bar,  in  same  plea,  effect  of .  . .  .  20 

Judgment,    entry    of 65 

final,  upon  plea  sustained 21) 

upon  written  instrument  to  be  noted  by  clerk SO 

Judgment  Docket,  duties  of  clerk  with  respect  to 67 

Judgment -roll,  duties  of  clerk  with  respect  to 66 

designation  of  papers   constituting 66 

Jurisdiction,  how  and  when  objections  to,  to  be  taken  and  heard ....  9:5 

Jury,  impanelment  and  challenges  in  criminal  cases 97 

Jury  Trial,  waiver  of  by  stipulation  or  consent 48 

how   waived   in   common-law   cases 5.''. 

Knowledge,  mere,  of  sustaining  demurrer  not  e<iuivalent  to  notice.  .  17 
mere,   of    overruling   demurrer,   not   sufficient    to    place    party    in 

default     15 

Mandamus,  governed  by  State  practice 86 

Master  in  Chancery,  duties  of  upon  reference  in  equity  cases 52 

Motions,  essentials   as   to  notice  of,  are   service  of  moving   papers.  .  37 

practice   at    hearing   of 38 

to  retax  costs,  when  to  be   made  and  filed 70 

New  Trial,  grounds   and   procedure   for 74 

use  and  service  of  papers  upon  proceeding  for 74 

hearing  and  disposal  of  petition  for 74 

eflfect  of  order  disposing  of  petition  for 74 

Nonsuit,  motion   for,  practice  governing 59 

Notice,  of  motion,  general   rules  governing 37 

of  designation  of  attorney  or  solicitor  upon  wiiom  papers  to  be 

served    4 

of  overruling  demurrer,   from  adverse  party 15 

of  election  to  abide  by  demurrer  after  amendment Ki 

as    prerequisite    to    granting    preliminary    injunction 29 

of  motion  to  suppress,  and   of  exceptions  to  depositions 47 

of  motion  for  leave  to  amend,  required IS 

of   agreement   waiving  jury,   filing  and   service   of 49 

required  of  substituted,  designation  of  place  for  service  of  papers  34 

Oath,  of  attorneys  and  solicitors  upon  admission 1 
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Objections,  to  jurisdiction,  how  made  and  disposed  of 93 

to  evidence,  how  and  when  to  be  stated 5o 

to  evidence  in  equity  cases  to  be  passed  upon  by  Court 52 

Oral   Examination,  may  be  had   under  commission,  by  stipulation...  44 

( )rder-book,   duty    of   clerk    to    make   entries   in 41 

form    of   entries   in 41 

no  request  for  entries  in  reijuired 41 

Order  to  Show  Cause,  relief  may  also  be  had  by  motion 3G 

Orders,   general    provisions    pertaining    to G8 

required  to  be  entered,  or  signed  by  the  Judge  and  filed  together 

with   papers   upon   which   made 68 

draft  of  to  be  prepared  by   counsel  if  required 69 

of  reference  to  take  testimony  upon  issue  joined  upon  plea ....  20 

for  judgment,  effect  of  where  findings  not  waived 62 

pertaining  to  service  of  voluminous  documents,  making  and  serv- 
ing       4 

shortening  time  to  be  served  with  notice 37 

Parties,  may  be  personally  heard,  when 3 

duty  of  to  be  present  or  represented  upon  return  of  verdict....  61 

absence  of,  at  call  of  cause,  consequences  of 50 

death   of,   and    revivor 94 

Plea,  form  and  essentials  of,  and  rules  governing 20 

grounds  in  abatement,  or  in  bar,  to  be  separately  stated  in 20 

not  allowed  in  actions  at  law 20 

to  part  of  pleading,  effect  of  to  extend  time  for  answer 20 

how    disposed    of 20 

of  misnomer  abolished  in  criminal  cases 98 

Pleadings,    engrossment    and    form    of 11 

to  what  extent  conformable  to  State  laws 10 

distinctions  as  to  requirements  of  in  actions  at  law  and  in  equity 

respectively    10 

how   signed   and   entitled 11 

requisites  of,  where  several   obligations  are  sued  on 12 

amendment  of  generally 18 

amended,  supersedes  and   takes   place  of  original 18 

amendment  of,  after  demurrer  filed 16 

Process,  and  writs,  must  conform  to  acts  of  Congress  in  that  behalf  25 

in  actions  at  law,  form  of  and  service  of 24 

in  actions   of  replevin 28 

for  arrest  in   civil  action,  issuance  of,  service  and  return 27 

to  procure  witnesses  at  hearing  of  motion 37 

Prohibition,  governed  by  State   practice 86 

Publication,  service  by.  to  be  according  to  Federal  statutes 24 

Receiver,    when    appointed    and    practice    therein 30 

interested   party    not   appointed   without   consent   of   all    parties  30 

Records,  clerk  to  be  custodian  of 78 

free  access   to  and  right  to  inspect  guaranteed 92 
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Reference,  of  issues  in  equity  cases  to  Master 52 

Rehearing,    essentials    of,    petition    for IZ 

procedure  upon   petition   for 73 

general  effect  or  ruling  upon  petition  for 7;? 

effect   of  proceeding   for   upon   other   proceedings   in   same   action  ~'i 

Release,  from  liability,  upon  deposit  in  Court 31 

Removal  of  Cause,  proceedings  upon,  in  Federal  Court 10 

Removal    Proceedings,    practice   governing 83 

Removed  Cause,  how  prior  proceedings  in  State  Court  regarded 83 

amendment    and    other    proceedings    in 1!) 

Replevin,  proceedings  and  process  in  cases  of 2H 

Replication,    upon    sustaining    plea 2(^ 

Reporters'  Notes,  transcription  of  on  fde,  as  evidence 51 

transcription   and   fding  of  in  oral  trial  of  equity   case 51 

Restraining  Order,  temporary,  prerequisites  to  granting 2!V 

Revivor,  in  equity  to  be  as  provided   by  e(]uity   rules 04 

Roll  of  Attorneys,  clerk  to  keep,  and  those  admitted  to  sign 1 

"Rule    Day"'    first    Mondays    are — Exceptions 23 

Schedule  of  Title,  to  be  delivered  to  Court  in   actions   for  real   i)roi)- 

erty    55 

Security,  for  costs  by  nonresident,  how   obtained 7(> 

Service,  of  process,  how  and  by  whom  made  in  actions  at  law 24 

designation  of  place  to  be   indorsed  on  papers  filed,  etc 34 

of  papers  generally,  how  and  by  whom  to  be  made 33 

of  papers  generally,  to  be  upon  attorney  or  solicitor  of  record..  4 

of  papers  upon  designated  attorney  or  solicitor 4 

of  notices  and  moving  papers,  how  made 37 

in  case   of  voluminous   documents,  order  of   Court   respecting'.  .  .  4 

of  amendments,  requirements  as  to 18 

of   temporary   restraining   order,   how   made 20 

of  order  of  reference  to  take  evidence 20 

by   publication,  to   be   according   to   Federal   statutes 24 

proof  of,  what  constitutes 35 

admission  of,  by  attorneys  and  solicitors 1 

of  cost-bill,  proof   of 70 

Solicitor,   and    counsel,    same   person    may   act    as 2 

(See   Attorneys.) 

Special  Appearance,  when  and  how  made,  etc 22 

Statement  of  Points,  to  be  furnished  on  argument 40 

failure   to  serve,   may   preclude   argument 40 

Stay  of  Proceedings,  in  case  of  failure  to  leave  address  with  clerk.  .  34 

in  case  of  death  of  attorney  or  solicitor 5 

Stipulations  and  Agreements,  of  counsel,  requisites  of 6 

Substitution,  in  case  of  conflicting  claims,  prerequisites   to  order  for  32 

of  legal  representative,  proceeding  for 04 

Sureties,   qualifications   and  justification  of 91 

Time,  rules  governing  computation  of 82 
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Transcript,  filing,  and  notice  thereof  in  removal  proceedings 83 

Trial,  setting  causes  for,  on  first  day  of  term 48 

none,  on  Mondays  or  Saturdays 49 

in   absence   of   party 50 

generally,  procedure   and  practice  at 54 

generally,  order  of  evidence  and  argument  at 54 

of  common-law  action,  with  jury,  unless  waived 53 

of   common-law    action,   oral    evidence    heard   at — Exception....  53 

oral,  in  equity  cases,  how  obtained 51 

Trials   and   Hearings,    practice   governing 48-61 

Undertaking,  qualifications  and  justification  of  sureties   upon 90 

for  security  for  costs  by  nonresident,  how  obtained 70 

(See    Bonds.) 

erdict,   in  civil  case   parties  need  not  be   called  before   receiving....  Gl 

Verification,   of   cost-bill    required 70 

Writs   and  Process,  shall  be  as  provided  by  acts  of  Congress 25 

service  of  33 
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RULES  OF  PRACTICE 

OF 

THE  UNITED   STATES   CIRCUIT  COURT, 

NINTH    CIRCUIT, 
SOUTHERN    DISTRICT    OF    CALIFORNIA. 

ORDERED. 
That  the  following  rules  be,  and  they  are,  hereby  adopted  as  the  Rules 
of  the   Circuit  Court   of  the   United   States  of  the  Ninth  Circuit   for  the 
Southern   District   of  California;    and   that    said   rules   take  effect  and  be 
in  force  from  and  after  the  date  hereof,  January  10,  1887: 

In  the  matter  of  fixing  days  for  final  action  on 

Petitions   for  Naturalization. 

Order   entered  Monday,   October  29,    1906. 

It  is  ordered  that  the  fourth  Tuesdays  of  each  month  be,  and  the  same 
hereby  are,  fixed  as  the  days  on  which  final  action  shall  be  had  by  this 
Court  on  petitions  filed  therein  by  aliens  to  be  admitted  to  become  citizens 
of  the  United  States. 

In  the  matter  of  the  abrogation  of  Rule  50  of  I 
the  Rules  of  Practice  of  the  United  States  Cir-  ' 
cuit  Court  for  the  Southern  District  of  Cali 
fornia. 

It  is  ordered  by  the  court  that  Rule  50  of  the  Rules  of  Practice  of 
the  United  States  Circuit  Court  of  the  Ninth  Judicial  Circuit,  in  and  for 
the  Southei-n  District  of  California,  entitled,  "Statement  of  Facts  and 
Points  Must  Be  Furnished  on  Argument  or  Case"  be  and  said  rule  hereby 
is  abrogated. 

Order  entered  Monday,  January  22,  1907. 

ATTORNEYS  AND  COUNSELORS. 
1, 

ATTORNEYS,    WHO   ADMITTED. 

No   person   shall   be   admitted   to   practice   as   an   attorney  or  counselor 
in   this  Court,  unless   he   shall   have  been  previously  admitted   in    tlie   Su- 
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preme  Court  of  the  United  States,  or  the  Supreme  Court  of  this  State, 
or  the  highest  Court  of  a  sister  State,  or  of  an  organized  territory  of 
the  United  States.  Satisfactory  evidence  of  good  moral  character  will 
be  required.  The  applicant,  upon  his  admission,  shall  sign  the  roll  of 
attorneys  and  counselors,  and  take  and  subscribe  the  following  oath,  to 
wit: 

"I  solemnly  swear  [or  affirm]  that  I  will  support  the  Constitution  of 
the  United  States;  that  I  will  bear  true  faith  and  allegiance  to  the 
Government  of  the  United  States;  that  I  will  maintain  the  respect  due  to 
the  Courts  of  justice  and  judicial  officers;  and  that  I  will  demean  myself  as 
an  attorney  and  counselor  of  this  Court  uprightly." 

2. 

AGKEEMEXTS    MUST    BE   IX   WRITIXG. 
No   agreement   between    parties,    or   their   attorneys,   in   relation    to   the 
proceedings  or  evidence   in   an   action,  will   be  regarded,  unless  the   same 
is  made  in  open  Court,  and  noted  in  its  minutes,  or  is  reduced  to  writing 
and  subscribed  by  the  party  or  attorney  against  whom  it  is  alleged. 

3. 

ATTORNEYS    NOT    SURETIES,   ETC. 
No   officer  or  attorney   of   the   Court   shall   be  accepted   as  security   for 
costs,  or  as  bail  of  an3'  kind. 

4. 

ATTORNEYS,  WHEN  WITNESSES,  ETC. 
If  the  attorney  or  counsel  of  either   party  offers  himself  as  a  witness 
on  behalf  of  his  client,  and  gives  evidence   on  the  merits  on  the  trial,  he 
shall  not  argue  the  case,  or  sum  it  up  to  the  jury,  unless  by  consent  of 
the  opposite  party,  and  permission  of  the  Court. 


COMMISSIONERS. 
5. 

CLERK  AND  DEPUTY,  COMMISSIONERS. 
The  Clerk  of  this  Court,  and  the  Deputy  Clerk,  are  appointed  Com- 
missioners of  this  Court,  and  each  of  said  officers,  while  holding  his  office, 
is  authorized  and  empowered  to  take  affidavits  and  bail  in  civil  cases  de- 
pending in  the  courts  of  the  United  States,  and  to  execute  all  the  powers 
and  perform  all  the  duties  conferred,  required,  or  authorized  by  any  Act 
of  Congress  now  in  force,  or  that  may  hereafter  be  passed. 


COMMON    LAW    RULES. 

6. 

COMMENCEMENT  OF  ACTIONS. 
Actions   shall   be   commenced   by   filing  a   complaint   with  the   Clerk    of 
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the  Court.  The  siunmons  sliall  be  issued  by  the  Clerk  under  the  seal 
of  the  Court,  and  be  in  substance  siniilar  to  that  now  used  in  the  Courts 
of  this  State,  except  that  it  shall  bear  teste  in  the  name  of  the  Cliief 
Justice  of  the  United  States,  and  shall  require  the  defendant  to  aj)i)ear  and 
file  his  plea,  answer,  or  demurrer  in  the  office  of  the  Clerk  of  tlic  Court, 
within  twenty  days  after  the  service  of  the  summons  upon  him. 

7. 

DISMISSAL  OF  ACTIONS— FAILURE  TO  PROSECUTE. 
Whenever  a  complainant  shall  fail  to  have  process  issued  upon  any  com- 
plaint hereafter  filed  in  this  Court,  within  one  year  after  the  lilinj^  tiiercof 
against  any  defendant  named  therein,  who  has  not  voluntarily  made  a 
general  appearance  in  the  action,  or  who  shall  fail  to  make  a  bona  fide 
effort  to  procure  service  of  summons  upon  such  defendant  within  sixty 
days  after  the  issuing  thereof,  such  defendant  may,  upon  due  notice  to 
the  complainant,  have  said  complaint  dismissed  for  want  of  prosecution; 
but  this  rule  shall  not  affect  the  right  of  the  Court  to  dismiss  actions  for 
want  of  prosecution   in  other   proper   cases. 

8. 

SERVICE  OF  su:m:moxs  and  default. 

Service  of  summons  shall  be  made  by  the  ^larshal  of  the  District  in 
person,  or  by  his  duly  appointed  deputy.  A  copy  of  the  complaint  and 
a  copy  of  the  summons,  certified  by  the  Clerk  or  the  plaintiff's  attorney, 
shall  be  served  personally  upon  each  defendant;  and  in  case  the  defendant 
fails  to  appear  and  file  his  plea,  answer,  or  demurrer,  in  conformity  with 
the  requirements  of  the  summons,  the  Clerk  shall,  on  the  written  request 
of  the  plaintifl'  or  his  attorney — to  be  filed  in  the  case — enter  his  default; 
and  thereafter  the  proceedings  in  the  action  shall  be  in  conformity  witli 
the  practice  prescribed  for  the  State  Courts  by  the  statutes  of  the  State 
in  like  cases. 

9. 
MATTERS  OF  ABATEMENT. 

All  matters  in  abatement  shall  be  set  up  in  a  separate  preliminary  an- 
swer, in  the  nature  of  a  plea  in  abatement,  to  which  the  plaintifl"  may 
reply  or  demur;  and  the  issue  so  joined  shall  be  determined  by  the  Court 
before  the  matters  in  bar  are  pleaded.  And  when  any  matter  in  abate- 
ment, other  than  such  as  affects  the  jurisdiction  of  the  Court,  shall  bo 
pleaded  in  the  same  answer  with  matter  in  bar,  or  to  tlie  nu-rils.  or 
simultaneously  with  an  answer  of  matter  in  bar,  or  to  the  merits,  the 
matter  so  pleaded  in  abatement  shall  be  deemed  to  be  waived.  Wlicn 
the  matters  so  pleaded  in  abatement  consist  of  matters  of  fact,  the 
plea  or  preliminary  answer  shall  be  sworn  to.  And  when  matters  sliow  in;.; 
that  the  Court  has  no  jurisdiction,  which  might  have  been  pleaded  in  abat*^- 
ment,  are  fii-st  developed  during  the  proceedings  in  the  cause  upon  the 
merits,  the  Court  will,  upon  its  own  motion,  dismiss  or  remand  the  case 
in  ])ursuance  of  the  requirements  of  Sec.  5  of  the  Act  of  ]\I;irch  3d.  1875, 
and,  in  its  discretion,  tax  the   costs  of  such   proceedings  upon   the  merits, 
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SO  far  as  is  practicable  to  the  party  most  in  fault  in  not  presenting  such 
matters  in  some  proper  mode  before  proceeding  upon  the  merits. 

Citizenship  controverted  by  plea,  18  How.,  81;  7  How.,  216;  3  Wal., 
423;  11  Wal.,  177-8;  17  How.,  51;  Fraudulent  as  to  Court,  6  Wal.,  288; 
7  How.,  216;  2  Sum.,  251-5;  5  Saw.,  574;  11  Pet.,  351;  14  How.,  505; 
Burden  of  proof  on  defendant,  lb.  and  3  Wal.,  423;  14  How.,  512-13; 
Sharon  v.  Hill,  10  Saw.,  6G9;  same,  11  Saw.,  and  26  Fed.  Rep.,  337  and  722. 

lO. 

DEMURRERS,   SPECIAL  PLEAS,   ETC.,   CERTIFICATE  OF  COUNSEL. 
No  demurrer  or  special  plea  or  answer  to  a  complaint  shall  be  allowed 
to   be   filed,   unless   accompanied   by   a   certificate   of  counsel,  that,  in   his 
opinion,  it  is  well  founded  in  point  of  law. 

11. 

SCHEDULES  OF  TITLE   FURNISHED. 

In  the  trial  of  an  action  to  recover  lands  or  tenements,  the  attorneys 
for  the  respective  parties,  plaintiff  and  defendant,  shall  place  in  the  hands 
of  the  Court,  before  the  trial,  schedules  of  the  documentary  evidence  of 
title,  chronologically  arranged,  which  they,  respectively,  propose  to  in- 
troduce as  testimony. 

13. 
ONE  COUNSEL  TO  EXAMINE  WITNESS,  ORDER  OF  PROCEEDINGS. 

ETC. 

On  trials  of  issues  of  fact,  only  one  counsel  on  each  side  shall  examine 
or  cross-examine  a  witness,  and  only  one  counsel  on  each  side  shall  sum  up 
the  cause,  unless  the  Court  shall  otherwise  direct.  The  party  having 
the  affirmative  shall  be  entitled  to  begin,  and  shall,  before  introducing  his 
testimony,  open  his  case  by  stating  generally  what  he  expects  to  prove. 
The  other  party  may,  either  then  or  after  the  adverse  party  rests  his 
testimony,  state  what  he  expects  to  prove.  After  the  testimony  is  closed, 
the  party  holding  the  affirmative  may  address  the  jury,  and  shall,  if  de- 
sired by  the  opposite  party,  state  his  points  and  refer  to  his  authorities, 
or  be  precluded  from  a  reply;  the  party  holding  the  negative  of  the  issue 
may  then  sum  up  his  case,  and  the  party  holding  the  affirmative  may  close. 

13. 

INSTRUCTIONS  TO  JURY,  WHEN  MUST  BE  PRESENTED  TO  COURT. 

In  causes  civil  or  criminal  tried  by  a  jury,  any  special  charge  or  in- 
structions asked  for  by  either  party  must  be  presented  to  the  Court  in 
writing  directly  after  the  close  of  the  evidence,  and  before  any  argument 
is  made  to   the  jury,  or  they  will  not  be  considered. 

14. 

CALLING  PARTIES. 
It   shall   not   be   necessary   to   call   the    plaintiff's   attorney   in   criminal 
cases;   and  in  civil  cases,  and  in  criminal  cases  not  charging  a  felony,  it 
shall  not  be  necessary  to  call  either  party  before  receiving  the  verdict  of 
the  jury.  2308 
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JUDGMENTS. 
15. 

JUDGMENT   ROLLS   SIGNED— COSTS. 
The  Clerk  or  his  deputy  may  tax  costs  in  cases  at  law  and   in  ecjuity, 
and  in  actions  at  law  sign  Judgment  Rolls. 

le. 

IBID.,  WHAT  TO  EMBRACE. 

Immediately  after  entering  the  judgment,  the  Clerk  shall  attach  to- 
gether and  file  the  following  papers,  which  shall  constitute  the  Judgment 
Roll: 

First — In  case  the  complaint  is  not  answered  by  any  defendant,  the 
summons,  with  the  proof  of  service,  the  complaint,  and  a  copy  of  the 
entry  of  the  default  of  the  defendant,  and  a  copy  of  the  judgment. 

Second — In  all  other  cases  the  summons,  pleadings,  verdict  of  the  jury, 
or  finding  of  the  Court,  referee,  or  commissioner;  copies  of  orders  sus- 
taining or  overruling  demurrers,  and  of  all  orders  relating  to  a  change 
of  the  parties,  and  a  copy  of  the  judgment.  The  Judgment  Roll  shall  be 
made,  signed  by  the  Clerk  or  his  deputy,  and  filed  before  judgment  is 
docketed,  or  an  execution  issued  thereon.  The  judgment  shall  be  entered 
in  the  Judgment  Book,  unless  otherwise  ordered  by  the  Court,  as  soon  as 
practicable  after  having  been  rendered;  or  in  case  of  a  jury  trial,  as  soon 
as  practicable  after  the  rendition  of  the  verdict.  Proper  entries  of  the 
judgment,  under  appropriate  heads,  shall  be  made  by  the  Clerk  in  the 
Docket  Book  kept  by  him  immediately  after  the  Judgment  Roll  is  filed. 
The  Docket  Book  shall  have  each  page  divided  into  columns,  so  as  to 
exhibit  at  one  view  the  dates  of  the  judgments,  their  amounts,  the  execu- 
tions sued  out,  the  time  of  their  issuing,  the  returns  thereon,  and  the 
dates  of  satisfaction,  with  a  column  for  miscellaneous  matter. 

17. 

MEMORANDUM  OF  COSTS. 
The  party  in  whose  favor  a  judgment  at  law  or  decree  in  equity  is  ren- 
dered, and  who  claims  his  costs,  shall,  within  five  days  after  the  rendition 
of  the  verdict,  or  after  notice  of  the  decision  of  the  Court,  referee,  or 
commissioner — or  if  the  entry  of  judgment  or  decree  on  the  verdict  or 
decision  is  delayed  by  order  of  the  Court,  then  before  such  entry  is  made — 
deliver  to  the  Clerk  of  the  Court,  and  serve  on  the  attorney  or  solicitor  of 
the  adverse  party,  a  copy  thereof,  together  with  a  notice  of  application  to 
have  the  same  taxed,  a  memorandum  of  his  costs  and  necessary  dis- 
bursements in  the  action  or  proceeding,  distinctly  specifying  each  item 
so  that  the  nature  of  the  charge  can  be  readily  understood;  which  memo- 
randum shall  be  verified  by  the  oath  of  the  party,  or  his  agent,  attorney, 
or  solicitor,  or  by  the  clerk  of  such  attorney  or  solicitor,  stating  that  the 
items  are  correct,  and  that  the  disbursements  have  been  necessarily  in- 
curred in  the  action  or  proceeding,  and  shall  be  accompanied  by  the  evi- 
dence of  servicf  thereof,  and  of  said  notice  upon  the  attorney  or  solicitor 
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of  tlie  adverse  party.  Notice  of  a  decwion  may  be  by  the  presence  of  the 
attorney  or  solicitor  at  its  announcement,  or  by  written  notice  from  the 
Clerk    of   the    Court,   or   tlie   attorney   or   solicitor   of   the   adverse   party. 

The  notice  shall  specify  the  hour  at  which  application  to  the  Clerk  to 
tax  the  costs  will  be  made,  and  shall  not  be  less  than  one  or  more  than 
three  days  from  the  date  of  the  notice.  Upon  a  failure  to  file  such  memo- 
randum, notice  and  evidence,  the  costs  other  than  the  Clerk's  costs  (which 
may  be  inserted  in  the  judgment  or  decree  without  such  memorandum) 
shall  be  deemed  waived. 

In  all  cases  where  compensation  is  claimed  for  keeping  personal  prop- 
erty attached  or  taken  on  mesne  process,  the  party  delivering  to  the 
Clerk  such  memorandum  of  costs  shall  annex  thereto  a  petition  of  the 
Marshal  under  oath,  fully  setting  forth  the  facts  out  of  which  such  claim 
for  compensation  arose;  stating  the  character,  amount,  and  the  value  of 
the  property  attached  or  taken;  the  facts  showing  the  necessity  for  em- 
])loying  a  keeper,  or  renting  a  room,  or  other  acts  performed  in  keeping  said 
property,  and  the  reasonable  necessary  value  of  the  services,  in  such  man- 
ner that  the  Court  can  determine  from  the  facts  the  proper  compensation 
to  be  allowed.  And  the  said  facts  so  set  out  may  be  controverted  by 
the  opposing  party  in  the  mode  provided  in  Rule  18,  and  thereupon  the 
Clerk  shall  allow  and  fix  such  amount  as  he  shall  deem  reasonable  as  in 
the  case  of  other  items  of  costs,  subject  to  appeal  as  in  other  cases  pro- 
vided in  these  rules. 

See  U.  S.  Eev.  Stats.  Sec.  829. 

IS. 

TAXATION  OF  COSTS. 
At  the  time  specified  in  the  notice,  the  party  objecting  to  any  item 
of  costs  contained  in  the  said  memorandum  shall  present  his  objections, 
either  orally  or  in  writing,  specifying  each  item  to  which  objection  is  made, 
and  the  ground  of  the  objection,  and  file  any  affidavit,  or  other  evidence 
relied  on,  if  any  there  be,  to  support  his  objections,  which  evidence  may 
be  rebutted  by  other  evidence.  The  Clerk  shall  thereupon  proceed  to  tax 
the  costs,  and  shall  allow  such  items  specified  in  said  memorandum  as  are 
properly  chargeable  as  costs,  and  shall  include  in  the  judgment  or  decree 
entered,  any  interest  on  the  verdict  or  decision  of  the  Court  from  the  time 
it  was  rendered.  And  he  shall,  within  two  days  after  the  costs  shall 
be  finally  taxed,  insert  the  same  in  a  blank  left  in  the  judgment  or 
decree  for  the  purpose,  and  shall  make  a  similar  insertion  of  the  costs  in 
the  copies  and  docket  of  the  judgment  or  decree.  The  taxation  of  costs 
made  by  the  Clerk  shall  be  final,  unless  modified  on  appeal,  as  provided 
in  Rule  19. 

19. 
RE-TAXATION  OF  COSTS. 
An  appeal  from  the  decision  of  the  Clerk,  in  the  taxation  of  costs,  may 
be  taken  to  the  Court,  or  Judge,  orally,  by  either  party,  instanter.  or  by 
motion  to  re-tax  upon  written  notice  of  not  less  than  one  or  more  than 
two  days,  given  and  filed  with  the  Clerk,  within  two  days  after  the  costs 
liave  been   taxed   in  the   Clerk's   office,  but   not  afterward. 
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Wlicn  taken  upon  notice,  the  notice  of  motion  to  re-tax  sliall  particularly 
specify  the  rulings  of  the  Clerk  excepted  to,  and  no  others  will  be  noticed 
on  the  hearing. 

The  motion  will  be  heard  upon  the  same  papers  and  evidence  used 
before  the  Clerk. 

REDEMPTIONS  OF  REAL  ESTATE  FROM  SALES,  ETC. 
Tn  the  sale  of  real  estate  under  execution  issuing  from  this  Court,  the 
Marshal  shall  conform  his  proceedings  to  the  directions  of  the  laws  of 
this  State  in  force  at  the  time  of  the  sale  in  relation  to  the  sale  of 
real  estate  on  execution,  and,  in  addition  to  the  certificate  liled  with  the 
Recorder  of  the  county  where  the  lands  sold  are  situated,  shall  file  a  copy 
thereof  with   the  Clerk   of  this  Court. 

21. 

IBID..  HOW  MADE. 

Redemptions   of  lands   sold   under  execution    out  of   this   Court    may   be 

made  in  the  same  manner,  and  with  like  effect,  and  by  the  same  jjersons, 

as  prescribed  by  the  laws  of  this  State  in  force  at  the  time  of  the  sale. 

And  the  sales  by  the  Marshal  shall  be  made  subject  to  such  redemption. 


EXCEPTIONS    AND    NEW    TRIALS. 
22. 

BILLS  OF  EXCEPTIONS  TO  CHARGE   OF  COURT,  WHEN  AND  HOW 

MADE. 

The  party  excepting  to  the  charge  of  the  Court  to  the  jury  nuist  specify 
distinctly  the  several  matters  of  law  in  the  charge  to  which  he  excepts. 
Such  matters  of  law,  only,  will  be  inserted  in  the  bill  of  exceptions,  and 
allowed  by  the  Court.  All  exceptions  to  the  charge  of  the  Court  to  the 
jury  shall  be  specified  in  writing  immediately  on  the  conclusion  of  the 
charge,  and  handed  to  the  Court  before  the  jury  leave  the  box.  The  bill 
of  exceptions  must  be  prepared  in  form,  and  presented  to  the  Judge  within 
ten  days  after  verdict,  and  in  default  thereof,  the  exceptions  will  be  deemed 
waived. 

23. 
NEW  TRIALS. 
All  notices  of  motions  for  new  trials  must  be  given  within  ten  days 
after  the  rendition  of  the  verdict,  or  the  decision  sought  to  be  set  aside,  and 
shall  state  generally  the  grounds  of  the  motion,  and  whether  it  will  be 
made  on  affidavits;  on  the  minutes  of  the  Court  (which  for  the  purposes 
of  this  rule  shall  be  deemed  to  include  the  notes  of  the  evidence  taken 
by  the  Judge,  reporter,  or  other  authorized  person;  all  other  testimony 
in  the  case,  and  all  rulings  made  and  excepted  to  in  the  progress  of  tlie 
trial)  and  the  pleadings  and  proceedings  on  file  in  the  Clerk's  office. 
Whether  made  upon  the  minutes  of  the  Court,  and  the  pleadings  and  pro- 
ceedings in  the  Clerk's  office,  or  upon  the  ground  of  newly  discovered  evi- 
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dence,  or  otlicr  grounds  shown  by  affidavits,  the  motion  shall  be  brought  on 
for  argument  on  the  first  succeeding  "motion  day"  of  the  term  at  which 
it  can  be  heard,  after  giving  notice;  and  in  the  latter  cases  a  copy  of  the 
affidavits  upon  which  the  motion  is  based  shall  be  served  on  the  attorney 
of  the  adverse  party  two  days  before  said  motion  day. 
93  U.  S.,  301;  91  Do.,  441. 

24. 

GENERAL  VERDICTS  SUBJECT  TO  OPINION  OF  COURT. 
General  verdicts  may  be  taken  subject  to  the  opinion  of  the  Court,  on 
a  case  to  be  prepared  by  the  party  in  whose  favor  the  verdict  is  taken, 
containing  all  the  material  evidence  given  at  the  trial.  The  case  shall 
be  prepared,  and  a  copy  served  on  the  attorney  of  the  adverse  party,  within 
ten  days  after  taking  the  verdict,  and  afterward  amended  and  settled 
within  the  time  and  in  the  manner  prescribed  by  these  rules  for  settling 
bills   of   exceptions. 

25. 

EXCEPTIONS,  HOW  TAKEN. 
Where  exceptions  are  taken,  or  there  is  a  demurrer  to  evidence,  the 
party  shall  not  be  required  to  prepare  at  the  trial  his  bill  of  exceptions, 
or  demurrer  and  statement  of  evidence,  but  shall  merely  reduce  such  excep- 
tions to  writing,  or  make  a  minute  of  the  demurrer  to  the  evidence,  as 
the  case  may  be,  and  deliver  it  to  the  Judge.  The  bill  or  demurrer  shall 
within  ten  days  after  the  termination  of  the  trial,  be  drawn  up,  filed, 
and  a  copy  be  served  on  the  attorney  of  the  adverse  party,  who  within,  five 
days  thereafter,  may  prepare,  serve,  and  file  amendments  thereto:  and 
in  default  thereof,  the  right  to  propose  amendments  shall  be  deemed  waived. 
in  which  case,  within  five  days  thereafter,  the  proposed  bill  maj'  be  pre- 
sented by  the  moving  party  to  the  Judge  for  allowance.  If  amendments 
are  served  and  filed  within  the  time  allowed,  they  shall  be  deemed  as- 
sented to  by  the  party  proposing  the  bill,  and  may,  in  like  time  and  man- 
ner, be  presented  to  the  Judge  for  allowance,  unless  the  said  party,  within 
three  days  after  receiving  a  copy  of  such  amendments,  shall  notify  the 
opposing  attorney  of  his  dissent,  and  that  at  a  time  and  place  specified, 
not  less  than  two  nor  more  than  five  days  distant,  he  will  present  the 
proposed  bill  and  amendments  to  the  Judge  for  settlement,  and  in  that 
ease  the  bill  shall  be  so  presented.  In  all  cases  where  a  party  proposing 
a  bill  of  exceptions  fails  to  present  his  bill,  or  bill  and  the  proposed  amend- 
ments, to  the  Judge,  for  allowance  or  settlement,  within  the  time  limited 
as  aforesaid,  his  bill  of  exceptions  shall  be  deemed  abandoned,  and  his 
right  thereto  waived.  In  case  of  the  absence  of  the  Judge  at  the  time 
for  presenting  a  bill  of  exceptions  for  allowance  or  settlement,  the  party 
proposing  it  may,  upon  one  day's  notice  to  the  opposing  attorney,  when 
amendments  have  been  proposed,  otherwise  without  notice,  and  within  the 
times  limited  for  so  presenting  it,  direct  the  Clerk  of  the  Court  to  trans- 
mit by  mail  or  express  to  the  Judge,  for  allowance  or  settlement,  the  pro- 
posed bill,  or  bill  and  amendments,  as  the  case  may  be,  together  with  such 
other  papers  as  may  be  deemed  necessary  or  convenient  to  the  Judge  in 
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settling  the  same;  and  it  shall  he  tlie  duty  of  the  Clerk,  tin-  exjicnses 
thereof  having  been  first  paid  by  the  party,  to  forward  the  .same  lo  lln- 
Judge,  in  pursuanee  of  such  directions,  and  to  file  a  niemorandiiin  of  his 
action,  together  with  the  date,  among  the  papers  in  tiie  case.  Kitiier 
party  may  transmit  with  such  papers  a  memorandum,  stating  his  jxiints, 
and  referring  to  such  portions  of  the  evidence  or  record  as,  in  liis  JMdgnient, 
may  conduce  to  a  correct  settlement  of  the  bill  of  exceptions;  or,  upon 
stipulation  of  the  parties,  the  proposed  bill  and  amendments  may  Ix-  n-- 
tained  by  the  Clerk,  and  be  by  him  delivered  to  the  .Tudge  upon  his  rcUirn. 
102  U.  S.,  333. 

NOTICE  OF  MOTION  TO  STAY  PROCEKDINdS  PENDlXc;  .MOTION  FOll 

NEW    TRIAL. 
When  judgment  has   been  entered  upon   the  verdict,   or   other  decision, 
notice  shall  be  given  to  the  adverse  jiarty  of  any  motion  to  stay  execu- 
tion thereon. 

27. 

MOTION  FOR  NEW  TRIAL,  ETC..  NOT  TO  DELAY  ENTRY  OF  JUDG- 
MENT. 
A  notice  of  motion  for  a  new  trial,  or  in  arrest  of  judgment,  shall  not 
delay  the  entry  and  docketing  of  the  judgment,  except  when  proceeding.<i 
are  stayed  by  order  of  the  Court  or  one  of  the  Judges.  If  the  motion  be 
sustained,  the  judgment  shall  be  set  aside. 

28. 
NO  ARREST  OF  JUDGMENT  AFTER  NEW  TRIAL. 
No  motion  in  arest  of  judgment  shall  be  heard  after  a  new  trial   once 
had;  but  motions  in  arrest  of  judgment,  and  for  a  new  trial,  may,  in  the 
first  instancej  be  simultaneously  made. 

29. 

NO   WAIVER. 
A  motion  for  a  new  trial  shall  not  be  deemed  a  waiver  of  any  bill  of 
exceptions  taken;  but  a  writ  of  error  or  appeal  taken,  pending  a  motion 
for  new  trial,  or  application   for  rehearing,  shall  be  deemed  a  waiver   of 
such  motion  or  application. 


COMMISSIONS  AND  DEPOSITIONS. 

30. 

DEPOSITIONS  OF  INFIRM  WITNESSES. 
A  rule  to  take  the  depositions  of  ancient  and  infirm  witnesses,  to  be 
read  in  evidence  on  the  usual  terms,  is  of  course,  and  may  be  entered  by 
the  Clerk  upon  the  request  of  either  party,  stipulating  a  reasonable  written 
notice  to  the  adverse  party;  so  of  a  rule  for  a  commission  to  any  of  the 
United  States. 
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ai. 

IBID.,  BEFORE  ^VHOM  TAKEN. 
Depositions  may  be  taken  befoj'e  any  of  the  Commissioners  of  this 
Court,  or  of  any  court  of  the  United  States;  and  commissions  may  be 
executed  by  any  person  qualified  to  take  testimony  according  to  the  laws 
of  the  State  to  which  the  commission  issues,  or  by  any  person  or  persons 
agreed  on  by  the  parties,  or  by  such  person  or  persons  as,  in  the  absence 
of  any  agreement,  shall  be  designated  by  one  of  the  Judges  of  this  Court, 
I'he  commission  may  be  directed  to  one  or  three;  but  no  costs  shall  be 
taxed  for  the  service  of  more  than  one  Commissioner,  unless  both  parties 
unite  in  requiring  a  greater  number. 

33. 

COMMISSIONS,  HOW  OBTAINED. 
Either  party  to  a  cause,  wishing  to  sue  out  a  commission,  shall  first 
fde  in  the  Clerk's  office  a  copy  of  the  interrogatories  to  be  propounded  to 
the  witnesses,  and  shall  give  five  days'  notice  to  the  adverse  party,  or  his 
attorney,  and  serve  on  him  a  copy  of  the  interrogatories  and  rule  for 
commission;  and  the  cross-interrogatories  shall  be  filed  within  five  days 
after  such  notice  and  service.  When  such  cross-interrogatories  have  been 
filed,  the  party  filing  them  shall  give  notice  thereof  to  the  adverse  party; 
and  all  objections  or  exceptions  to  the  interrogatories  filed  must  be  made 
in  writing.  The  interrogatories,  when  objected  to  by  either  party,  must 
be  settled  by  one  of  the  Judges  before  the  commission  is  issued.  At  the 
expiration  of  five  days  from  the  filing  of  the  interrogatories,  if  no  objec- 
tions or  exceptions  to  them  are  filed,  or,  if  filed,  immediately  after  the 
same  are  settled,  the  commission  shall  issue  with  certified  copies  of  the 
interrogatories  attached,  directed  to  such  person  or  persons  as  shall  be 
agreed  on  by  the  parties  with  the  assent  of  one  of  the  Judges  or  of  the 
Clerk,  or  in  case  of  no  written  agreement  by  the  parties,  to  some  one 
authorized  by  these   rules  to  execute  it. 

33. 

COMMISSION,  HOW  OPENED. 
When  a  commission  is  returned,  it  may  be  opened  by  the  Clerk  at  any 
time,  by  consent  in  writing  of  the  parties  indorsed  on  the  commission,  or 
filed  in  the  cause,  or  by  order  of  one  of  the  Judges.  The  commission  when 
returned  shall  be  the  property  of  both  parties,  and  remain  with  the 
Clerk,  to  be  used  by  either. 

34. 
COMMISSIONS,  EXCEPTIONS  TO  EXECUTION  OF,  ETC. 
On  the  return  and  opening  of  the  commission,  either  party  may  give 
notice  thereof  to  the  opposite  party,  who  shall,  within  ten  days  after 
service  of  such  notice,  file  with  the  Clerk,  and  serve  a  copy  thereof  on 
the  attorney  of  the  adverse  party,  a  specification  of  his  exceptions,  if  he 
have  any,  to  the  execution  of  the  commission,  to  the  mode  of  swearing  the 
witnesses,  or  to  the  acts  or  omissions  of  the  Comissioner,  or  of  any  other 
person  or  persons  in  or  about  the  same.     No  exceptions  on  any  of  these 
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grounds  to  the  admissibility  of  the  evidence  so  returned  or  fded,  nut  in- 
cluded in  such  specifications,  sliall  be  taken  on  the  trial  of  the  cause;  and 
in  no  case,  where  a  deposition  has  been  filed  before  the  day  on  whicli  the 
case  is  called  for  trial,  shall  an  exception  on  any  of  said  grounds  be  taken 
at  the  trial,  unless  it  has  been  specified  in  writing  and  presented  to  the 
Court  for  its  decision  before  a  jury  is  impaneled  in  the  case.  Provided, 
that  nothing  herein  shall  be  so  construed  as  to  sanction  the  reading  oi 
the  answers  of  a  witness,  resident  within  one  liundred  miles  of  the  i)!ace 
of  trial. 

as. 
IBID.,  DECISIONS  OX  EXCEPTIONS. 
In  all  cases  of  exceptions  filed  or  specified  as  above,  by  either  party,  any 
party  may,  before  the  trial  of  the  cause,  on  motion,  obtain  a  decision 
of  the  Court  upon  the  sufficiency  or  insufiiciency  of  the  exceptions;  and 
such  decision  shall  not  be  reconsidered  upon  the  trial;  but  a  bill  of 
exceptions  thereto  shall  be  signed,  if  required,  at  the  trial,  in  the  same 
manner  as  if  the  decision  had  taken  place  during  the  trial. 


MOTIONS. 
36. 

MOXDAYS  MOTION  DAYS,  ETC. 
Mondays  shall  be  "Motion  Days,"  on  which  will  be  heard  ex  parte  mo- 
tions; motions  for  judgments  on  special  verdicts,  agreed  statements  of 
facts,  or  otherwise:  motions  for  new  trials  and  injunctions;  and  all  other 
motions  of  which  notice  to  the  adverse  party  is  required  to  be  given. 
Upon  reading  and  filing  the  notice  of  motion,  with  proof  of  due  service 
thereof,  and  of  copies  of  the  papers  upon  which  the  motion  is  made,  if 
no  one  appears  to  oppose  it,  the  moving  party  shall  be  entitled  to  a  de- 
cision of  the  motion.  The  affidavits  to  be  used  by  either  party,  before 
being  read  on  the  hearing,  shall  be  respectively  indorsed  with  the  title 
of  the  cause  and  name  of  the  attorney  presenting  them,  and  marked  filed 
by  the  Clerk.  Upon  the  decision  of  the  motion,  the  Clerk  shall  attach 
together  the  jiotice  and  affidavits,  and  indorse  the  same  as  having  been 
read  on  the  hearing.  The  counsel  succeeding  shall  prepare  a  draft  of  the 
order.  On  "Law  Days,"  and  the  first  days  of  terms,  the  business  usually 
assigned  to  those  days  shall  take  precedence  of  ordinary  contested  motions. 

37. 

MOTIOXS,  SERVICE  OF  PAPERS,  AX^D  TIME. 
When  a  written  notice  of  motion  is  necessary,  it  shall  be  given  five  days 
before  the  time  appointed  for  the  hearing;  but  the  Court,  or  one  of  the 
Judges,  may  by  special  order  prescribe  a  shorter  time.  A  copy  of  all 
papers  to  be  used  by  the  moving  party,  except  those  before  on  file  in  the 
Clerk's  office,  shall  be  served  with  the  notice  of  motion.  The  notice  shall 
specify  the  papers  upon  which  the  moving  party  will  rely. 
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38. 

MOTION  DAYS,  ORDER  OF  PROCEEDINGS. 

On  motion  days  the  order  of  business,  unless  otherwise  directed  by  the 
Court  shall  be  as  follows: 

1st.  Rendering  decisions  in  such  matters  before  submitted  as  are  ready 
for  decision. 

2d.  Ex  parte  motions  and  applications  for  naturalization. 

3d.  Contested  motions. 

Attorneys  having  motions  on  motion  days  will  hand  to  the  Clerk  a 
memorandum  containing  the  title  of  the  cause  in  which  the  motion  will 
be  made,  and  the  name  of  the  attorney  moving;  also  designating  it  as 
"ex  parte,"  or  ''contested,"  as  the  case  may  be.  The  Clerk  will  make 
two  calendars  from  the  memoranda  so  furnished,  one  of  "ex  parte,"  ami 
the  other  of  '"contested"  motions,  placing  the  motions  on  the  calendar  in 
the  order  in  which  they  were  received  by  him.  The  memoranda  may  be 
handed  to  the  Clerk  at  any  time  during  the  week,  and  up  to  the  opening 
of  Court  on  motion  day.  No  motions  will  be  heard,  except  those  on  the 
calendars,  till  the  calendars  are  disposed  of. 


CALENDAR. 
39. 

CALENDAR,  WHEN  AND  HOW  ]\IADE  UP. 
Five  days  before  the  commencement  of  every  term  the  Clerk  shall  pre- 
pare two  calendars,  one  of  which,  to  be  designated  the  "Law  Calendar," 
shall  contain  all  causes  pending  before  the  Court,  and  ready  for  argu- 
ment on  demurrer  or  exceptions  to  pleadings,  whether  causes  at  law  or 
in  equity;  the  other — to  be  known  as  the  "General  Trial  Calendar" — shall 
contain  all  causes  which  are  ready  for  hearing,  or  trial,  whether  the  same 
are  criminal  causes,  or  civil  causes  at  law,  in  equity,  or  on  appeal,  or 
writ  of  error.  Causes  in  which  issue  is  joined,  or  which  are  brought  into 
this  Court  on  appeals,  or  writs  of  error,  and  which  are  in  a  condition  to 
be  heard  before  the  calling  of  the  "General  Trial  Calendar"  on  the  first 
day  of  the  term,  will  also  be  placed  thereon  as  of  course;  but  civil  causes 
not  in  a  condition  to  go  upon  the  calendar  before  such  call  will  only  be 
put  upon  the  "General  Trial  Calendar"  by  order  of  the  Court,  upon  mo- 
tion on  notice  to  the  adverse  party.  Causes  will  be  entered  upon  the 
"Law  Calendar"  at  any  time  during  the  term,  when  at  issue,  or  ready 
for  argument. 

40. 
SPECIAL  CALENDARS. 

The   "General    Trial   Calendar"   shall   be   divided   into   special   calendars, 
arranged  in  the  following  order: 

1st.  A  calendar  of  causes  on  appeal,  and  writ  of  error. 

2d.  Of  criminal   causes. 

3d.  Of  civil  causes  in  which  the  United  States  is  a  party. 

4th.  Of  other  civil  causes  at  law  and  in  ecjuity. 
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The  causes  on  each  special  calendar  shall  be  arranged  in  the  order 
of  the  dates  of  their  issues;  and  the  Clerk  shall  indicate  opposite  each 
civil  cause  whether  it  is  an  action  at  law  or  in  eiiuity;  and  in  actions  at 
law  in  which  a  stipulation  waiving  a  jury  has  been  tiled,  that  fact  shall 
be  noted. 

41. 

GENERAL  TRIAL  CALENDAR,  WHEN  AND  HOW  CALLED  AND  DIS 
POSED  OF,  ETC. 
The  "General  Trial  Calendar"  will  be  called  on  the  first  day  of  eacii 
term,  and  all  causes  be  then  set  for  trial  for  some  particular  day,  con- 
tinued for  the  term,  or  otherwise  disposed  of.  Unless  otherwise  specially 
ordered,  causes  to  be  tried  by  a  jury  will  be  set  together  in  the  first 
part  of  the  term;  and  causes  in  which  a  jury  is  waived,  and  equity  causes, 
will  be  set  together  in  the  latter  part  of  the  terra.  In  order  that  causes 
may  be  properly  set,  counsel  will  be  expected  to  file  their  stipulations 
in  writing,  waiving  a  jury  before  or  at  this  call  of  the  calendar;  but  a 
jury  may  be  waived  at  any  time  by  special  leave  of  the  Court.  Subject 
to  the  foregoing  provisions,  causes  will  be  set  for  trial  in  the  same  order 
as  that  in  which  they  stand  on  the  "General  Trial  Calendar,"  unless,  for 
special  reasons,  the  Court  shall  otherwise  direct;  and  all  applications  for 
setting  a  cause  out  of  its  regular  order,  and  to  correct  the  calendar,  must 
be  made  on  this  call.  Causes  not  answered  to  by  either  party  on  this 
call  of  the  "General  Trial  Calendar"  will  be  continued  for  the  term;  and 
on  the  third  call  of  a  cause  on  the  "General  Trial  Calendar,"  without  an- 
swer from  either  party,  it  will  be  dismissed  for  want  of  prosecution. 

42, 

LAW    CALENDAR,    WHEN    AND    HOW    DISPOSED    OF.    ETC. 

On  the  second  day  of  each  term,  unless  otherwise  ordered  by  the  Court, 
and  on  each  subsequent  rule  day  of  the  term  upon  which  the  Court  is  in 
session,  the  Law  Calendar  will  be  called  and  disposed  of;  and  such  days 
shall  be  known  in  these  rules  as  "Law  Days."  Upon  the  regular  call  of  the 
Law  Calendar,  when  no  counsel  appears  to  support  a  demurrer  or  exception, 
it  will  be  overruled  without  any  examination  of  the  record;  and  a  motion 
for  new   trial,  under  like   circumstances,   will  in  like   manner   be    denied. 

43. 

APPEAL  CALENDAR,  WHEN  HEARD. 
Causes  on  the  Appeal  Calendar,  unless  otherwise  ordered,  will  be  heard 
after   the   Law   Calendar   has   been   disposed  of,  during  the   first   week   of 
the  term. 

44. 

ABSENCE  OF  PARTIES  WHEN  CAUSE  CALLED,  ETC. 

Wlien  a  cause  is  regularly  called  for  hearing  or  trial,  if  the  complainant 

or  plaintiff  fails  to  appear,  or  to  proceed  to  a  hearing  or  trial,  unless  for 

sufficient  cause  shown  the  Court  shall  otherwise  direct,  the  defendant  may 

have  the  cause  dismissed.     If  the  defendant   fails  to  appear,  the  plaintill 
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may  proceed  ex  parte.  If  neither  party  appears,  the  cause  may  be  con- 
tinued or  dismissed  in  the  discretion  of  the  Court.  And  if  the  appellant, 
or  plaintiff  in  error,  in  cases  on  appeal,  or  writ  of  error,  shall  fail  to 
appear,  the  judgment  of  the  Court  below  will  be  affirmed  without  examina- 
tion of  the  record. 


]\nSCELLANEOUS  RULES  OF  GENERAL  APPLICATION. 

45. 

COPIES  OF  PLEADINGS  SERVED. 

A  party  filing  a  pleading  other  than  a  complaint,  or  bill  in  equity,  must, 

within  the   time  required  to   file   the  same,  serve  a  copy  thereof  on   the 

attorney,  solicitor,  or  proctor  of  the  adverse  party. 

46. 

PLEADINGS,    ETC.,    HOW    ENGROSSED,     PAGED,    NUMBERED,    IN- 
DORSED,   ETC. 

All  pleadings,  before  being  filed,  shall  have  the  pages  and  lines  numbered 
in  the  margin.  All  pleadings  and  documents  intended  for  the  files  of  the 
Court  shall  be  on  white  ruled  paper  known  as  "Legal  Cap,"  of  good 
quality,  and  either  printed,  or  written  in  a  plainly  legible  hand,  without 
erasures  or  interlineations,  except  slight  corrections,  which  must  be  noted 
by  the  Clerk  and  attested  by  his  initials  before  filing;  and  each  paper 
shall  have  legibly  endorsed  thereon  the  title  of  the  cause,  the  character 
or  title  of  the  paper,  and  if  a  complaint,  the  character  of  the  action, 
and  the  name  of  the  attorney  or  attorneys.  No  pleading  or  document 
which  fails  to  conform  to  the  requirements  of  this  rule  shall  be  filed  by 
the  Clerk. 

APPLICATION   TO   AMEND    PLEADINGS. 

47. 

PLEADINGS,   HOW   AMENDED,   ETC. 

In  cases  at  law  or  in  equity,  where  the  right  to  amend  any  pleading 
is  not  of  course,  the  party  desiring  to  amend  shall  serve  with  the  notice 
of  application  to  amend,  an  engrossed  copy  of  the  pleading,  with  the 
amendment  incorporated  therein,  or  a  copy  of  the  proposed  amendment, 
referring  to  the  page  and  line  of  the  pleading  where  it  is  desired  that 
the  amendment  shall  be  inserted;  and  if  the  pleadings  were  verified,  shall 
verify  such  amended  pleading,  or  such  proposed  amendment,  before  the 
application  shall  be  heard. 

48. 

AMENDED  PLEADINGS  ENGROSSED,  ETC. 

Whenever  a  pleading  has  been  amended,  the  pleading,  as  amended,  shall 

be  engrossed  and  filed,  unless  otherwise  directed  by  the  Court,  and  a  copy 

of  the  amendment,  where  it  has  not  been  already  served  with  the  notice  of 

motion  to  amend,  shall  be  served  on  the  attorney  of  the  adverse  party-. 
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49. 

PARTJES   APPEARING   IN   PERSON    MUST   DESIGNATE   PLACE    TO 
SERVE    PAPERS. 

In  all  cases  in  which  a  party  shall  appear  in  person,  who  is  not  an  at- 
torney, solicitor,  or  proctor  of  this  Court,  or  is  a  non-resident  of  this  dis- 
trict, or  who  appears  by  an  attorney,  solicitor,  or  proctor  who  is  a  non- 
resident of  this  district,  he  shall  indorse  on  his  appearance,  or  his  first  jdead- 
ing  filed,  a  designation  of  tlie  place  within  the  city  of  Los  Angeles  where 
notices  are  to  be  served  on  him;  and  if  he  does  not  do  so,  a  filing  of  any 
notice  or  paper  in  the  case  in  the  Clerk's  office,  with  the  papers  in  the 
case,  shall   be   sufiicient   service. 

50. 

STATEMENT   OF   FACTS    AND    POINTS    MUST   BE    FURNISHED   OX 

ARGUMENT   OF   CASE. 

In  all  arguments  on  demurrers,  exceptions,  reserved  points,  special  ver- 
dicts, motions  for  a  new  trial,  or  in  arrest  of  judgment,  cases  stated  for 
the  opinion  of  the  Court,  exceptions  to  reports,  and  in  every  other  matter 
entitled  to  be  placed  upon  the  calendar  for  argument,  the  party  who  is 
entitled  to  begin  and  conclude  shall  furnish  to  the  Court  and  opposite  coun- 
sel a  succinct  statement  of  the  case,  noting  particularly  the  points  in 
controversy.  The  copy  furnished  the  opposite  counsel  shall  be  served  on 
him  one  day  before  the  argument. 

This  rule  was  abrogated  January  22,  1907. 

GUARDIANS    AD    LITEM. 

GUARDIAN    AD    LITE:\I,    WHO   AND   WHEN   APPOINTED. 

No  person  shall  be  appointed  guardian  ad  litem,  either  upon  the  apjilica- 
tion  of  the  infant  or  otherwise,  unless  he  be  the  general  guardian  of  the 
infant,  or  an  attorney,  or  other  oflicer  of  this  Court,  or  is  fullj'  competent 
to  understand  and  protect  the  rights  of  the  infant;  has  no  interest  adverse 
to  that  of  the  infant,  and  is  not  connected  in  business  with  the  attorney 
or  counsel  of  the  adverse  party ;  nor  unless  he  be  of  sufficient  pecuniary 
ability  to  answer  to  the  infant  for  any  damage  which  may  be  sustained 
for  his  negligence  or  misconduct  in  the  defense  of  the  suit. 

13  U.   S.  Stat.,  533. 

52. 

IBID..  ATTORNEYS  SHALL  ACT  AS. 
Every  attorney  or  officer  of  the  Court  shall  act  as  guardian  ad  litem  of 
an  infant  defendant,  whenever  appointed  for  that  purpose  by  an  order 
of  the  Court.  He  shall  examine  into  the  circumstances  of  the  case, 
so  far  as  to  enable  him  to  make  the  proper  defense,  and  shall  be  entitled 
to  such  compensation  as  the  Court  may  deem  reasonable. 

53. 

IBID..  MUST  GIVE  SECURITY,  WHERE,  ETC. 
No  guardian  ad  litem  shall  receive  any  money,  or  property,  or  proceeds 
of  sale  of  real  estate,  imtil  he  has  given  security  by  bond,  conditioned  for 
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the  faitliful  discharge  of  the  duties  of  his  trust,  in  double  the  amount 
of  such  property  or  money,  with  two  or  more  sureties,  who  shall  justify 
ii3  in  other  cases.  Said  bond  shall  be  approved  by  the  Judge,  and  filed 
with  the  Clerk. 

DEPOSITS  OF  MONEY  IN  COURT. 

54. 

MONEYS  PAID  INTO  COURT,  HOW  DISPOSED  OF,  ETC. 
All  moneys  brought  into  Court  shall  be  paid  to  the  Clerk  of  the  Court, 
imless  the  Court  shall  otherwise  direct,  and  when  not  immediately  paid  to 
the  party  entitled,  be  deposited  by  said  Clerk,  in  his  name  of  office,  with 
such  depositary  as  may  be  designated  by  law,  or  by  the  Court,  when  no 
place  is  so  designated.  The  amount  so  received,  the  purpose  for  which  it 
was  paid  into  Court,  together  with  the  fact  of  the  deposit,  as  herein  pro- 
vided, shall  be  noted  by  the  Clerk  in  the  register  of  actions  in  the  particular 
cause  in  which  it  is  received. 

55. 
ORDERS  ON  DEPOSITARIES. 
Orders  on  depositaries  for  the  payment  of  money  out  of  Court  shall  be 
signed  by  the  Clerk,  and  countersigned  by  a  Judge  of  the  Court. 

5G. 

RECORDS    AND    FILES    NOT    TO    BE    TAIvEN    FROM    THE    CLERK'S 

OFFICE,  ETC. 

No  record  or  jmper  belonging  to  the  files  of  the  Court  shall  be  taken  from 
the  office  or  custody  of  the  Clerk,  except  upon  the  special  order  of  the 
Court  or  Judge,  and  a  receipt  from  the  party  obtaining  it,  specifying  the 
record  or  paper;  and  no  order  will  be  made,  except  upon  cogent  reasons. 

Rule  1,  Sup.  Court.     Rule  1,  Orders  in  Bankruptcy. 

Whenever  it  is  necessary  for  a  Judge,  Master,  Examiner,  Commissioner, 
Clerk,  or  other  officer  of  the  Court  to  use,  for  purposes  of  the  action,  at 
places  other  than  the  Clerk's  office,  Court-room,  or  Judge's  Chambers,  plead- 
ings or  other  papers  which  are  ultimately  to  constitute  a  part  of  the 
Judgment  Roll,  or  of  the  record  of  a  decree,  certified  copies  thereof  shall 
be  furnished  by  the  Clerk,  and  the  expense  taxed  as  costs  in  the  case. 

5T. 

COUNSEL  MUST  PREPARE  ORDERS,  JUDGMENTS,  ETC. 
The  counsel  obtaining  any  order,  judgment,  or  decree,  may  be  required 
l)y  the  Clerk  to  furnish  a  draft  of  the  same. 

58. 
INSTRUMENTS  UPON  WHICH  JUDr4MENTS  ENTERED,  HOW  DIS- 
POSED OF,  ETC. 
In  all  cases  in  which  a  judgment  or  decree  is  entered  upon  a  written 
instrument,  the  Clerk  shall,  at  the  time  of  entering  the  judgment  or  decree, 
note  over  his  official  signature,  across  the  face  of  the  instrument,  the  fact 
of  the  entry  of  the  judgment,  and  its  date,  with  the  name  of  the  Court; 
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iind  thereafter,  unless  the  instrument  is  canceled,  or  annulled,  by  the  decree 
of  the  Court,  he  may  return  it  to  the  party  entitled  upon  his  request,  and 
upon  his  filing  in  the  cause  a  copy  thereof,  and  of  tlie  memoranda  thereon, 
certified  by  the  Clerk  to  be  a  true  copy. 

59. 

ORDERS  OF   COURSE,  WHEX  MAY  BE   ENTERED,  ETC. 
All  rules  which,   by  the  practice  of  this  Court,  either   party   is   entitled 
to  enter  without  special  application  to  the  Court,  may  be  entered  as  well 
in  vacation  as  in  term,  and  shall  have  the  like  effect  as  if  entered  in  term. 

CO. 

BRIEFS  AND  RECORDS,  HOW  PRINTED. 
When  briefs,  points  or  records  are  printed,  they  shall  be  printed  on  un- 
ruled white  writing  paper,  ten  inches  long  by  seven  inches  wide,  with  a 
margin  on  the  outer  edge  of  not  less  than  two  inches  wide.  The  printed 
page,  exclusive  of  any  marginal  note  or  reference,  shall  be  seven  inches 
long,  and  three  and  ono-half  inches  wide.  Small  pica  solid  is  the  smallest 
letter  and  most  compact  mode  of  composition  allowed. 

61. 

BONDS  IMl^ST  HAVE  AFFIDAVITS  OR  SURETIES,  ETC. 

No  bond,  or  stipulation,  or  undertaking,  will  in  any  case  be  approved, 
•unless  it  is  accompanied  by  the  affidavit  of  the  sureties,  that  they  are  each 
residents  and  householders  or  freeholders  within  the  district,  and  wortli  the 
amount  specified  therein  over  and  above  all  their  just  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution,  except  that,  where  the 
amount  exceeds  three  thousand  dollars,  they  may  state  in  their  affidavits 
that  they  are  severally  worth  amounts  less  than  that  expressed  in  the 
bond,  stipulation,  or  undertaking,  if  the  whole  amount  is  equivalent  to 
that  of  two  sufficient  sureties. 

G2. 
COSTS,  CLERKS  MAY  REQUIRE  DEPOSITS,  ETC. 

Upon  the  commencement  of  an  action,  the  Clerk  shall  be  entitled  to 
require  from  the  plaintiff  the  payment  of  the  fees  for  issuing  process,  with 
the  necessary  number  of  copies;  and  in  addition  thereto,  a  deposit  of  ten 
dollars  as  security  for  any  further  fees  that  may  become  chargeable  against 
the  plaintiff;  and  upon  the  entering  of  the  appearance,  or  the  filing  of  a 
demurrer,  plea,  answer,  or  other  paper,  on  behalf  of  a  defendant,  or  of 
defendants,  where  several  appear  or  plead  jointly,  the  Clerk  shall  be  en- 
titled to  require  from  such  defendant,  or  defendants,  a  similar  deposit.  At 
the  termination  of  the  cause,  each  party  making  a  deposit  as  security  for 
fees  shall  be  entitled,  upon  demand,  to  receive  back  from  the  Clerk  any 
"balance  due  him,  after  deducting  the  amount  of  all  fees  and  costs  properly 
chargeable  or  recoverable  against  such  party.  If,  at  any  time,  the  fees 
for  services  rendered  either  party  shall  exceed  the  deposit,  the  Clerk  shall 
\>e  entitled  to  payment  therefor  upon  demand,  and  to  decline  to  perform  any 
further  service  for  such  party  till  a  compliance  with  such  demand.  All 
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costs  cliargeable  to  either  party,  paid  to  the  Clerk  by  the  prevailing  party, 
shall  be  entered  as  a  part  of  any  judgment  for  costs  entered  in  his  favor. 
In  causes  removed  from  State  Courts,  and  causes  on  appeal,  or  writ  of 
error  from  the  United  States  District  Court,  the  like  deposits  may  be  re- 
quired as  in  causes  originally  commenced  in  this  Court. 

CRIMINAL  CASES. 

03. 

IMPANELING  AND  CHALLENGING  JURORS  IN  CRIMINAL  CAUSES. 
In  all  criminal  trials,  the  designation,  impaneling,  and  challenging  of 
jurors  shall  conform  to  the  laws  of  this  State  existing  at  the  time,  except 
as  otherwise  provided  by  Acts  of  Congress,  or  the  rules  of  this  Court,  but 
a  juror  shall  be  challenged,  or  accepted  and  sworn,  in  the  case  as  soon  as 
his  examination  is  completed,  and  before  the  examination  of  another  juror. 

64. 

ARREST  ON  INDICTMENT,  ORDER  OF  COURSE. 
On  filing  an  indictment  found  by  the  Grand  Jury  against  a  party  not  in 
custody  or  on  bail,  an  order  shall  be  entered  as  of  course  for  a  bench  war- 
rant, to  be  issued  under  the  seal  of  the  Court,  for  the  arrest  of  the  persons. 

indicted. 

65. 

CRIMINAL  CASES,  PLEAS  OF  MISNOMER  ABOLISHED,  ETC. 
Pleas  in  abatement  on  the  ground  of  misnomer  are  abolished.  When  the 
defendant  is  arraigned,  he  shall  be  informed  that  if  the  name  by  which 
he  is  indicted  be  not  his  true  name,  he  must  then  declare  his  true  name 
or  be  proceeded  against  by  the  name  in  the  indictment.  If  he  give  no 
other  name  the  Court  may  proceed  accordingly.  If  he  alleges  that  another 
name  is  his  true  name,  the  Court  shall  direct  an  entry  thereof  in  the  min- 
utes of  the  arraignment;  and  the  subsequent  proceedings  on  the  indict- 
ment may  be  had  against  him  by  that  name,  referring  also  to  the  name 
by  which  he  was  indicted. 

EQUITY— INJUNCTIONS. 
66. 

FAILURE  TO  PROSECUTE— BILL  DISMISSED. 

Within  ninety  days  after  the  filing  of  a  bill  in  equity  in  this  Court,  the 
complainant  in  such  bill  shall  cause  process  to  be  issued  thereon,  and 
make  a  bona  fide  effort  to  procure  service  of  such  process  upon  each  defend- 
ant named  in  the  bill  who  has  not  voluntarily  made  a  general  appearance 
in  the  case,  and  in  default  thereof,  any  defendant  who  has  not  so  appeared 
upon  due  notice  to  the  complainant,  no  good  cause  for  the  neglect  appear- 
ing, ^hall  be  entitled  to  have  the  bill  dismissed  for  want  of  prosecution. 

3  Sum.,  70:  3  W.  &  M.,  144;  6  Wall.  195-G. 

67. 

INJUNCTIONS,  HOW  CAUSE  AGAINST  SHOWN. 
On  a  motion  for  an  injunction,  the  defendant  may  show  cause  against 
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its  allowance,  either  bj-  pica,  answer,  or  demurrer  to  the  hill,  or  by  parol 
exception  to  its  legal  sufficiency,  or  by  depositions  and  allidavits  dis- 
proving the  equity  on  which  the  motion  is  founded. 

OS. 

FURTHER  PROOFS,  WHEN  NOT  AD^HSSIBLE. 
Further  proofs  will  not  be  heard  on  behalf  of  the  complainant,  in  reply 
to  defendant's  answer  and  proofs  responsiive  to  the  case  made  by  ihe  bi.i 
and  accompanying  proofs  of  complainant;  but  the  complainant  may  be 
allowed,  in  the  discretion  of  the  Court,  to  rebut  new  allirmative  matter 
set  up  by  the  defendant  constituting  cause  against  the  allowance  of  an 
injunction. 

APPEALS  AND  WRITS  OF  ERROR. 
(The   circuit  court  no  longer  possesses   any  appellate  jurisdiction.     See 
ante,  §  39  of  Code.) 

G9. 
APPEALS,  WHEN  ENTERED  ON  DOCKET. 
Whenever  an  appeal  to  this  Court  has  been  made  and  perfected  from  a 
final  decree  of  the  District  Court,  the  appellant  shall,  within  five  days  there- 
after, file  in  this  Court  a  certificate  thereof  under  the  seal  of  the  District 
Court,  and  upon  such  certificate  being  filed,  the  Clerk  of  this  Court  shall 
enter  the  appeal  upon  the  docket,  and  then  receive  and  hold  the  moneya 
theretofore  remaining  in  the  District  Court  in  the  cause. 

70. 

IBID.,  WHEN  DEEMED  ABANDONED. 

In  case  such  certificate  of  appeal  shall  not  have  been  filed,  the  appellee 
may,  at  any  time  after  the  expiration  of  the  said  five  days,  receive  from 
the  Clerk  of  this  Court  a  certificate  that  no  such  appeal  has  been  entered; 
and  upon  such  certificate  being  filed  in  the  District  Court,  the  appeal 
shall  be  deemed  abandoned,  and  the  cause  be  deemed  remitted  for  further 
proceedings  in  the  District  Court. 

71. 
SECLTHTY  REQUIRED  ON  WRIT  OF  ERROR. 

On  suing  out  a  writ  of  error  to  the  District  Court,  and  before  the  Clerk 
seals  the  same,  the  plaintiff  in  error  (other  than  the. United  States)  shall 
file  security  with  two  or  more  sureties,  to  be  approved  by  one  of  the  Judges 
of  the  Court  (in  the  sum  of  three  hundred  dollars,  when  the  writ  of  error 
does  not  operate  as  a  supersedeas)  conditioned  to  prosecute  his  writ  of 
error  to  effect,  and  answer  all  damages  and  costs  awarded  against  him. 


T^TIIT  OF  ERROR,  WHEN  RETURN  TO  BE  MADE. 
The  Clerk  of  the  District  Court  shall  forthwith  make  return  to  a  writ 
of  error,  by  transmitting  a  certified  copy  of  the  record  and  all  proceedings 
in  the  cause  (including  the  bill  of  exceptions,  when  one  has  been  signed  by 
the  .Judge  and  filed  by  the  party),  and  a  copy  of  the  opinion  of  the 
Judge,  if  there  be  one,  under  the  seal  of  the  Court. 
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73. 

CERTIORARI  FOR  DIMINT'TION,  WHEN  ALLOWED,  ETC. 
No  certiorari  for  diminution  shall  issue,  without  the  consent  of  the  ad- 
verse party  or  the  afTidavit  of  the  party  applying  showing  reasonabU;  cause 
for  alleging  diminution,  and  in  what  such  dimunition  consists;  nor  shall  it 
be  allowed  after  the  cause  has  been  called  for  trial  or  argument,  except  for 
special  reasons,  and  upon  such  terms  as  the  Court  may  impose. 

74. 

PLAINTIFF  IN  ERROR  MAY  PROCEED  EX  PARTE,  WHEN,  ETC. 
In  every  cause  in  which  the  defendant  in  error  fails  to  appear,  the  plain- 
tiff in  error  may  proceed  ex  parte. 


WRIT  OF  ERROR,  WHEN  MAY  ISSUE. 
When  a  bond  with  sureties  is  approved  by  the  Judge  and  filed,  the  Clerk 
may  seal  a  writ  of  error,  without  mandate  or  allowance  of  the  Judge. 

FINES  AND  PENALTIES. 

7G. 

FINES  AND  PENALTIES,  HOW  DISPOSED  OF. 
When  a  fine  or  penalty  is  paid  into  Court,  and  the  whole  shall  belong 
to  the  United  States — or  one-half  shall  belong  to  the  Government,  and 
the  other  half  thereof  to  any  other  party — the  Clerk  shall,  as  soon  as  prac- 
ticable, under  the  direction  of  the  Court,  pay  to  the  proper  depositary  the 
amount  thereof  belonging  to  the  United  States;  and  any  person  claiming 
any  portion  of  such  fine  or  penalty,  as  the  discoverer  or  informer,  or  prose- 
cutor of  the  offender  incurring  such  fine  or  penalty,  shall  file  with  the 
Clerk  of  the  Court  his  affidavit  and  such  other  papers  as  he  may  think 
proper,  showing  his  right  to  a  moiety  of  such  fine  or  penalty;  and  there- 
upon, on  notice  to  the  parties  interested,  and  the  United  States  District 
Attorney,  or  in  such  manner  as  the  Court  may  direct,  the  Court  will 
make  the  proper  order  for  payment  to  the  parties  entitled  thereto. 

77. 
UNDER  INTERNAL  REVENUE  ACT. 
In  cases  arising  under  the  Act  "To  Provide  Internal  Revenue,"  etc., 
the  person  so  claiming  shall  file,  with  such  affidavit  and  papers,  the  written 
consent  of  the  Collector  of  Internal  Revenue  of  the  district  in  which  such 
fine  or  penalty  was  incurred,  that  a  moiety  shall  be  paid  to  such  claim- 
ants— or  shall  show,  by  affidavit,  that  a  copy  of  such  affidavit  and  papers, 
with  a  notice  of  the  application  for  distribution  and  payment,  has  been 
served  on  such  Collector,  and  on  the  United  States  District  Attorney,  five 
days  before  the  time  noticed  for  making  such  application.  But,  in  special 
circumstances,  the  Court  may  direct  such  other  notice  or  proceedings  as 
the  exigencies  of  the  case  may  require. 
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REMOVAL  OF  ACTIONS  FROM  STATE  COURT. 
78. 

PROCEEDINGS  ON  REMOVAL  OF  CAUSES  FROM  STATE  COURTS. 

Whenever  an  action  is  removed  to  this  Court  from  a  State  Court  in 
pursuance  of  anj'  Act  of  Congress,  the  proper  papers  may  be  filed,  as  of 
course,  at  the  time  authorized  by  law;  and  thereupon  the  Clerk  shall  en- 
ter the  action  upon  his  register,  and  thenceforth  the  proceedings  therein 
shall  be  the  same  as  if  said  suit  had  been  originally  commenced  in  this 
Court,  and  the  same  proceedings  had  been  taken  in  such  suit  in  this  Court, 
as  shall  have  been  had  therein  in  said  State  Court  prior  to  its  removal. 
But  the  plaintiff  in  such  action  may,  as  of  course,  amend  his  complaint,  or 
bill,  within  five  days  after  the  time  designated  by  law  for  filing  the 
papers  in  this  Court,  and  in  that  case  the  defendant  shall  have  ten  days 
after  service  of  a  copy  of  the  amended  complaint,  or  bill,  to  plead  thereto. 
If  the  complaint,  or  bill  be  not  so  amended  within  the  time  herein 
limited,  the  defendant  may,  within  five  days  after  the  expiration  of  such 
time,  plead  to  the  original  complaint,  or  bill ;  or,  if  he  has  already  pleaded 
to  the  same  in  the  State  Court,  amend  his  said  pleading,  as  of  course.  But 
this  rule  shall  not  be  so  construed  as  to  authorize  the  substitution  or 
addition  of  a  new  and  wholly  different  cause  of  action  from  that  trans- 
ferred from  the  State  Court.  Whenever  the  papers  in  a  case  removed 
from  a  State  Court  have  not  been  filed  in  this  Court,  at  the  day  appointed 
by  law,  the  party  thereafter  filing  the  papers  shall  give  notice  thereof  to 
the  adverse  party,  and  such  adverse  party  shall,  after  such  notice,  have 
the  time  allowed  in  this  rule  to  enter  his  appearance  in  this  Court  and 
plead,  or  amend  his  pleading. 

79. 
FILING  OF  TRANSCRIPT  ON  REINIOVAL. 

Wlienever  the  proper  proceedings  have  been  perfected  in  a  State  Court 
to  remove  a  case  from  such  Court  to  this  Court,  pursuant  to  any  statute 
of  the  United  States,  either  party  may  at  any  time  thereafter,  as  of 
course,  file  the  transcript  required  by  law  in  this  Court,  and  serve  written 
notice  of  such  filing  upon  the  adverse  party  or  his  attorney;  and  upon 
filing  in  this  Court  satisfactory  evidence  of  the  service  of  such  notice,  the 
clerk  shall  enter  the  action  upon  his  register,  and  thenceforth  the  provisions 
of  Rule  78  of  this  Court  shall  be  applicable  thereto ;  and  the  same  pro- 
ceedings may  be  thereafter  had  as  if  the  transcript  had  been  filed  by  the 
circuit  will  be  found  ante.) 

RULES  IN  ADMIRALTY. 
(The  circuit  court  no  longer  has  appellate  jurisdiction  in  admiralty.     See 
ante,    §    77    of   Code.      Circuit   court   of   appeals   admiralty   rules   for   the 
9th  circuit  will  be  found  ante.) 

1. 
FINAL  DECREE   APPEALABLE 
An  appeal  can  be   taken   from   no  other  than   a  final  decree.     A   decree 
shall  be  deemed  final  when  in  a  state  for  execution  without  further  action 
of  the  Court  below. 
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o 

APPEALS,  HOW  TAIvEN,  ETC. 
Every  appeal  to  the  Circuit  Court,  in  a  cause  of  admiralty  and  maritime 
jurisdiction,  shall  be  in  writing,  signed  by  the  party,  or  his  proctor,  and 
delivered  to  the  Clerk  of  the  District  Court  from  the  decree  of  which  the 
appeal  is  taken;  and  it  shall  be  returned  to  the  Clerk  of  this  Court, 
with  the  necessary  documents  and  proceedings,  within  twenty  days  there- 
after, unless  further  time  be  allowed  by  the  Court,  or  one  of  the  Judges 
thereof. 

'•  3. 

APPEAL,  WHA^  SHALL  STATE. 
The  appeal  shall  briefly  state  the  allegations  or  prayers  of  the  parties 
to  the  suit  in  the  District  Court,  °in  the  proceedings  in  that  Court,  and 
the  decree,  with  the  time  of  readering  the  same.  It  shall  also  state 
whether  it  is  intended  on  the  appeal  to  make  new  allegations,  to  pray 
different  relief,  or  to  seek  a  new  decision  on  the  facts;  and  the  appellants 
shall  be  concluded  in  this  behalf  by  the  appeal  filed. 

4. 

COPY  OF  APPEAL  TO  BE  SERVED,  ETC. 
A  copy  of  the  appeal  shall  at  the  same  time  be  served  on  the  proctor  of 
the  appellees  in  the  Court  below,  and   an   affidavit,   or   admission  of  the 
due  service  of  such   copy  shall  be   filed  with   the  appeal ;   and  no  process 
or  order-shall  be  necessary  to  brin^  the  appellees  into  this  Court. 

t,. 

RULES  APPLICABLE  TO. 
Rules  69  and  70,  relating  to  appeals  and  writs  of  error  in  other  causes, 
are  applicable  to  appeals  from  the  District   Court  in   eases  of   admiralty 
and  maritime  jurisdiction. 

G. 
APPELLANT,  WHEN  MAY  PROCEED  EX  PARTE. 
If   the    appellee   does   not   enter  his   appearance   within   five   days   after 
the  appeal  is  entered  on  the  docket  of  this  Court,  the  appellant  may  pro- 
ceed ex   parte  in   the  cause,  and  have  such  decree   as  the   nature   of   the 
<case  may  demand. 

7. 

NO  ANSWER  REQUIRED. 
No  answer  to  the  appeal  shall  be  necessary,  and  the  cause  will  be  placed 
on  the  calendar  for  hearing  in  the  mode  provided  by  these  rules  for  ap- 
peals in  other  causes. 

S. 
INHIBITION,  WHEN  ALLOWED. 
A  writ  of  inhibition  will  be  awarded  at   the  instance  of  the  appellant, 
■when  circumstances  require  a  stay  of  proceedings  in  the  Court  below,  notice 
of  application  for  such  writ  having  been  previously  given. 
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9. 

MAXDAi\a:S  TO  CLERK,  WIIEX  ALLOWED. 
A  mandamus  may  in  like  manner  he  obtained,  to  compel  a  return  of  the 
appeal,  when  the  same  is  unreasonably  delayed. 

10. 

AMENDED  LIBEL  AND  PROCEEDINGS  UNDER. 
If  new  allegations  are  to  be  made,  or  different  relief  prayed  in  this  Court, 
then  the  libellant  in  the  District  Court  shall  exhibit  in  this  Court  his 
amended  libel,  on  oath,  within  five  days  after  the  appeal  is  entercl  on 
the  docket  of  this  Court;  to  which  the  adverse  party  shall  within  live 
days  file  his  answer  on  oath,  subject  in  each  case  to  the  extension  of 
these  periods  by  order  of  one  of  the  .Judges  of  this  Court,  and  on  a  default 
in  this  behalf  the  Court  will,  on  motion,  without  notice,  make  such  order 
for  finally  disposing  of  the  cause  as  the  nature  of  the  case  may  require. 

11. 

WHAT  TO  BE  CERTIFIED  UP  AS  A  PART  OF  RECORD. 
A  copy  of  the  notes  taken  by  the  Judge,  or  imdor  his  direction  by  the 
Clerk  of  the  District  Court,  of  the  evidence  of  witnesses  examined  orally 
therein,  shall  be  certified  and  transmitted  to  this  Court  on  appeal,  along 
with  the  transcript  of  the  record  and  other  proceedings  in  the  cause,  and 
shall  be  admitted  as  evidence  given  by  such  witnesses,  but  nothing  herein 
contained  shall  be  construed  to  abridge  the  right  of  the  parties  to  re- 
examine such  witnesses  in  this  Court,  if  they  shall  see  fit  to  do  so. 

12. 

DECREE  CARRIED  INTO  EFFECT  ON  GIVING  SECURITY,  ETC. 
The  appellee  may  move  this  Court  to  have  the  decree  in  the  District 
Court  carried  into  effect,  subject  to  the  judgment  of  this  Court,  or  of 
the  Supreme  Court,  on  giving  his  own  stipulation  to  abide  and  perform  the 
decree  of  such  Court;  and  this  Court  will  make  such  order,  unless  the  ap- 
pellant shall  give  security,  by  the  stipulation  of  himself  and  competent 
sureties,  for  payment  of  all  damages  and  costs  on  the  appeal  in  this  Court, 
and  in  the  Supreme  Court,  in  such  sums  as  the  Court  s'  all  direct. 

13. 

DECREE  NOT  TO  BE  EXECUTED  FOR  TEN  DAYS. 

In  cases  where  an  appeal  shall  lie  from  the  decree  of  this  Court,  the  final 
decree  shall  not  be  executed  until  ten  days  shall  have  elapsed  from 
the  pronouncing  or  filing  the  decision  of  the  Court. 

14. 

STATEMENT  ON  APPEAL,  WHEN  AND  HOW  PREPARED. 

When  appeal  shall  be  made  from  the  decree  of  this  Court,  the  appellant 

shall,  within  five  days  from  the  pronouncing  or  filing  of  such  decree  (unless 

further  time   is   allowed   by   the   Circuit   Judge),   make    and   serve   on   the 

adverse  party  a  statement  of  the  testimony   on  the  trial — excepting  such 
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evidence  as  was  in  writing,  which  .shall  be  properly  referred  to  therein. 
The  party  on  whom  the  same  shall  be  served  shall,  within  five  days  after 
such  service,  propose  amendments  thereto,  or  the  statement  shall  be  deemed 
acquiesced  in;  and  the  statements  and  amendments,  unless  acquiesced  in, 
shall  be  submitted  by  the  appellant  to  the  Judge  within  five  days  after- 
ward for  settlement;  and  the  same,  when  settled,  shall  be  engrossed  by  the 
Clerk;  and  with  the  written  evidence  shall  be  deemed  the  proofs  on  which 
the  decree  was  made,  and  shall  operate  as  a  stay  to  further  proceedings  in 
this  Court. 

15. 

RULES  OF  SUPREME  AND  DISTRICT  COURTS,  APPLICABLE. 

In  all  cases,  in  civil  causes  of  admiralty  and  maritime  jurisdiction,  not 
expressly  provided  for  by  the  foregoing  rules  and  the  rules  prescribed 
by  the  Supreme  Court  of  the  United  States,  the  rules  of  practice  of  the 
District  Court  of  the  United  States  for  the  District  of  California  (not  being 
inconsistent  with  these  rules)  are  to  be  received  as  rules  of  practice  in 
this  Court. 

APPEALS  IN  LAND  CASES. 

1. 

TRANSCRIPT,  WHAT   TO  CONTAIN. 

In  cases  of  appeal  to  this  Court,  under  the  Act  entitled  "An  Act  to  ex- 
pedite the  Settlement  of  Titles  to  Lands  in  the  State  of  California,"  the 
transcript  shall  consist  of  copies  of- — 

1st.  The  final  decree  of  confirmation  under  which  the  survey  has  been 
made. 

2d.  All  orders  permitting  parties  to  intervene,  all  objections  filed  to  the 
original  survey,  and  all  orders  and  stipulations  relative  to  the  admission 
of  evidence. 

3d.  The  final  decree  of  the  District  Court,  and  the  plat  of  survey  approved 
by  that  Court,  and  the  opinion  of  the  Court,  if  any  shall  have  been  delivered. 

2. 

APPEAL,  WHEN  DEEMED  PERFECTED. 

On  the  filing  of  such  transcript,  duly  certified,  in  the  Clerk's  office,  the 
appeal  shall  be  deemed  perfected,  and  the  cause  may  be  placed  on  the  cal- 
endar, as  provided  by  these  rules  for  appeals  in  other  causes. 

3. 

ORIGINAL   TRANSCRIPT   IN   DISTRICT   COURT   MAY   BE    USED   ON 

HEARING. 

On  the  hearing  of  the  cause,  the  original  transcript  remaining  in  the 
District  Court,  with  all  depositions,  exhibits,  plats,  etc.,  produced  in  the 
cause,  may  be  used  by  any  of  the  parties  to  the  suit,  with  like  effect  as 
if  the  same  had  been  embodied  in  the  transcript,  and  duly  certified  to  this 
Court. 
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4. 

WHEN  APPEAL  MAY  BE  DEE^IED  DESERTED. 
In  case  the  appeal  shall  not  have  been  perfected,  as  above  -^--^'  -;;';" 
thirty  days  after  the  filing  of  the  notice  of  intention  to  appeal,  the  D.s^ 
trict  Court  may  pronounce  the  appeal  deserted,  on  the  production  of  a 
::;Sfic:te  fro^'h:  den.  of  the  Circuit  Cou.t,  showing  that  h^^t^^^^^^^^^^^^ 
was  not  filed  within  the  time  herein  limited;  provided,  that  the  District 
Courror  the  Judge  thereof,  may  extend  the  time  for  filing  such  transcript, 
whenever  necessary  for  the  purposes  of  justice. 
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Abatement,  matters  of  " 

Absence  of  Parties ' ^^ 

Actions,  fcrms  of ^-l^ 

how  commenced   o 

dismissal  of ' 

Admiralty,  See  Appeals  in- 

Affidavits,   by   whom   taken 5 

on  motion  to  be  indorsed 36 

on  motion  for  new  trial 23 

See  Abatement,  Bond,  Certiorari,  Fines,  Injunction,  Written 
Instrument. 

Agreements,    to    be    in   writing 2 

Amendments,  See  Pleadings. 

Answer,  See  Abatement,  Appeals,  Pleadings. 

Appeals,    calendar,    when    heard 43 

certiorari    for    diminution 73 

certificate   and    entry   of 60 

when   deemed  abandoned 70 

See   Writs  of   Error. 

Appeals  in  Admiralty,  from  what  taken 1 

how   taken    2 

what   shall   state 3 

copy   to  be   served 4 

rules    applicable    to 5-15 

when  appellant   may  proceed  ex  parte 6 

no  answer  required 7 

inhibition,   when  allowed 8 

mandamus,    when    allowed 0 

amendments  in   10 

record,   what   certified   as 11 

decrees,    when    carried    into    effect 12 

decrees,   execution    of 13 

statement   on    14 

Appeals  in  Land  Cases,  when   deemed  deserted 4 

when  deemed  perfected 2 

transcript  in  District  Court  may  be  used  on  hearing 3 

transcript,  what  to  contain 1 

Appearance,  parties  in  person  what  to  designate 40 

Argument,    statement    to    be    furnished 50 

Arrest,   on   indictment Ql 
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.Altorneys,  agreements  between,  must  be  in   writing 2 

not  to  be  sureties 3 

who  admitted,  and  oath  of 1 

when    witnesses    4 

one  to  examine  witnesses 12 

to   act   as   guardians   ad   litem 52 

must  prepare   orders,  judgments,  etc r>7 

Bond,  affidavit  of  surety  to Gl 

in   error    71 

of  guardian  ad  litem 53 

Briefs  and  Records,  how   printed GO 

Calendar,   general,    when   and   how    called 41 

law,  when  and  how  called  and  disposed  of 42 

special    40 

when  and  how  made   up 3;» 

appeal,  when  heard 43 

absence   of   parties   when  cause  called 44 

cause,  how  placed  on,  in  admiralty 7 

cause,  how  placed  on,  in  land  cases 2 

calling  parties    14 

Certificate,  of  counsel,   when  required 10 

of  appeal  G!) 

Certiorari   for  Diminution 73 

Challenge,  in  criminal  cases C3 

Charge,  exceptions  to 22 

Commissioners    5 

Commission,  how   obtained 32 

how  opened   33 

rule    for    30 

who   may   execute 31 

See  Exceptions. 

Common  Law,  rules G 

Complaint,  in  ejectment 11 

service   of   copy   of 8 

'Costs,  deposit  of 62 

memorandum    of    17 

keeper's    fees    as 17 

taxation   of 18 

on  commission    31 

motion  to  retax 10 

w  ho  may  tax 1  o 

Counsel,  See  Attorneys,  Certificate,  Orders. 

Court   Commissioners,   powers   of 5 

Criminal  Cases,  calling  parties 14 

challenges   had    G3 

arrest   on    indictment 64 

plea  of  misnomer  abolished C-i 

Decision,   notice   of 17 
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Decrees  in  Admiralty,   when   appealable 1 

when  carried  into  effect 12 

not  to  be  executed  for  ten  days 13- 

Default,  See  Judgment,  Parties. 

Demurrer,    certificate   of   counsel    to 10 

Deposit  of  Money,  how   made 54 

how  drawn    55 

Depositions,   of    infirm    witnesses 30 

taken  before  whom 31 

diminution  of  record,  certiorari  for 73 

Docket,   appeal,   when   entered   on 69 

Ejectment,   schedules   of  title   to   be    furnished 11 

Equity,  bill  dismissed  on  failure  to  prosecute 60 

further  proof,   when   not   admitted 08 

Exceptions,  to  charge  of  court 22 

to  commission   34 

decision  on   35 

not  waived  by  motion  for  new  trial 29 

when  and  how  taken 25 

Execution,  redemption  of  lands  sold  under 21 

sales  of  land  under 20 

stay  of    26 

See  New   Trial. 
Failure  to  Prosecute,  See  Actions. 

Files,  not  to  be  taken  from  clerk's  office 56 

instruments,  how  disposed  of 58 

Fines  and  Penalties,  how  disposed  of 76- 

under  Internal  Revenue  Act 77 

Guardian  ad  litem,  who  and  when  appointed 51 

attorney  to  act  as 52 

must  give  security,  when 53 

Indictment,    arrest    on 64 

Injunction,  how  cause  against  shown 67 

supporting   proof    OS- 
Instrument,  See  Written  Instrument. 

Internal  Revenue  Act,  fines  and  penalties  under 77 

Judgment,   by   default 8,  16 

date  of   16 

motions  in  arrest  of 26,  27 

no  arrest  of  after  new   trial 28 

rolls  signed  15 

rolls,  what   to   emljrace 16- 

See  Costs,  Execution,  New  Trial,  Orders. 

Jurors,    imj)aneling   and    challenging 63 

Jury,  charges  or  instructions  to 13 

exceptions  to  charge  to 22 

how  waived   41 

calling  parties   before   verdict  of 14 
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Land  Cases,  See  Appeals  in. 

Mandamus,    when    allowed 0 

Misnomer,   plea   of  abolished Go 

Moneys   Paid  Into  Court,  See  deposit  in  Court,  Fines  and  Penalties. 

Motion,  written  notice  of 37 

See  Costs,  Judgment,  New  Trial. 

Motion    Days,    designated 30 

order  of  proceedings  on 3S 

New  Trial,  notice  and  motion  for 23 

motion  for,  no  waiver  of  exceptions 2!) 

notice  of  motion  to  stay  proceedings  pending  motion  for 2(5 

notice  of  motion   for  not  to  delay  entry  of  judgment 27 

no   arrest   of   judgment    after 2S 

Notice,  See  Appeals,  Commissions,  Fines,  Motion,  New  Trial,  Parties,  Plead- 
ings, Decision. 

Oath,  of  attorney  and  counsel 1 

OflTicers  of  Court  not  to  be  sureties 3 

Orders   of  Course,   when  entered 50 

in  criminal  cases G4 

Orders,  judgments,  etc.,  to  be  prepared  by  counsel 57 

Papers  on  File,  not  to  be  taken  from  court 5(i 

how  certain  disposed   of 58 

Papers,  service  of  with  notice  of  motion 37 

service  of  on  parties  appearing  in  person 4!) 

Parties,  absence  of .  . ., 44 

agreements  between  to  be   in   writing 2 

appearing  in  person  must  designate   place  to  serve   papers 40 

calling   before    verdict 14 

Penalties,  See  Fines. 

Pleadings,  matters  of  abatement,   how 9 

certificate  of   counsel,   when   required 10 

copy  of,  to  be  served 45 

how  engrossed,   paged,   etc 40 

how  amended,  etc 47 

how  engrossed,  when  amended 48 

duty   of  parties  appearing  in   person 40 

statement  to  be  furnished  on  argument 50 

pleas   of  misnomer  abolished  in   criminal   cases 65 

amendment  on  removal   of  action 78 

amendment  to  libel   in  admiralty 10 

Pleas,  special,  require  certificate  of  counsel 10 

Practice,    of    state,    when    followed 8 

what  rules  to  govern  in  admiralty 15 

Proceedings,  order  of  on  trial 12 

Heal   Estate,   See   Complaint,   Execution. 

Pecords.   See  Briefs,   Papers. 

[Redemption,  of  real  estate  from  execution  sales 21 

how   made    21 
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Removal,  of  action  from   State  courts,  jiroceedings  on 73 

filing  of  transcript  on 79 

Rules,  common  law 6 

of  practice  in  admiralty 15^ 

Service,   See  Appeals,   Complaint,   Papers,   Parties,   Pleadings,   State- 
ment, Summons. 

Statement,  on  appeal  in  admiralty 14 

of   facts    on   argument 50 

on   new   trial 25 

Stipulation,  on  appeal  in  admiralty 12 

waiving  a  jury 41 

See  Bond. 

Summons,   what   to   require 6 

issuance   of    6 

failure  to  issue  or  serve 7 

service   of    8 

Sureties,  See  Attorney,  Oflficer  of  Court,  Bond,   Stipulation. 

Testimony,  order  of  proceedings  on  examination  of  witnesses li? 

Title,  schedules  of,   to  be   furnished 11 

Transcript,  filing  of,  on  removal 79 

See  Appeals. 

Trial    12 

See  New  Trial,  Appeals. 

Verdict,  See  New  Trial,  Appeals,  Costs,   Parties. 

general,  subject   to  opinion   of  court 24 

receiving    14 

Waiver,  See  Exceptions,  Jury. 

Witness,   attorney   when 4 

examination  of 12 

See  Commissions,  Depositions,  Trial. 

Written  Instrument,  entry  of  judgment  on 58 

Writ  of  Certiorari,  See  Certiorari. 

Writ  of  Error,  ex  parte  procedure  on 74 

issuance   of    : 75- 

return   to    72 

security  on 71 

certiorari  for  diminution  of  record 73 

See  Appeal. 

Writ  of  Inhibition,  when  to  issue 8 

Writ  of  Mandamus,  See  Mandamus. 
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UNITED  STATES  BANKRUPTCY  LAW. 

(For    index    see    post    after   orders    in    bankruptcy.) 

Note. — Sections    amended    are    inclosed    in    brackets    Q    ], 
amendments  and  new  sections  are  printed  in  italics. 


[Public  No.  171.] 

An  act    to    establish  a    uniform    system    of    bankruptcy 
throughout  the  United  States, 

Be  it  enacted  by  the  Senate  and  House  of  Representor 
tives  of  the  United  States  of  America  in  Congress  assem- 
bled, 


CHAPTER  I. 


DEFINITIONS. 


Bankrnptcy. 

Definitions. 


Section  i.  Meaning  of  Words  and  Phrases. — a  The 
words  and  phrases  used  in  this  Act  and  in  proceedings  pur- 
suant hereto  shall,  unless  the  same  b«  inconsistent  witli  the  against  whom^°a 
context,  be  construed  as  follows:  (1)  "A  person  against  petition  has  been 
whom  a  petition  has  been  filed"  shall  include  a  person  who  — "a  d  j  n  d  i- 
has  filed  a  voluntary  petition;  (2)  "adjudication"  shall 
mean  the  date  of  the  entry  of  a  decree  that  the  defendant, 
in  a  bankruptcy  proceeding,  is  a  bankrupt,  or  if  such  decree 
is  appealed  from,  then  the  date  when  sucli  decree  is  finally 
confirmed:  (3)  "appellate  courts"  shall  include  the  circuit 
courts  of  appeals  of  the  United  States,  the  supreme  courts 
of  the  Territories,  and  the  Supreme  Court  of  the  United 
States;  (4)  "bankrupt"'  shall  include  a  person  against 
whom  an  involuntary  petition  or  an  application  to  set  a 
composition  aside  or  to  revoke  a  discharge  has  been  filed,  or 
who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged 
a  bankrupt;  (5)  "clerk"  shall  mean  the  clerk  of  a  court 
of  bankruptcy;  (6)  "corjwrations"  shall  mean  all  bodies 
having  any  of  the  powers  and  privileges  of  private  corpo- 
rations not  possessed  by  individuals  or  partnerships,  and 
shall  include  limited  or  other  partnership  associations  or- 
ganized under  laws  making  the  capital  subscribed  alone  re- 
sponsible for  the  debts  of  the  association;    (7)  "court"  shall 
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— "coorts    of 
bankruptcy." 


— "creditor." 


— "date  of 
bankru  ptcj ; " 
"ban  k  ru  p  tcy," 
■etc. 


— "debt." 

— "discharge." 


— "document." 
— "holiday." 


— when  deemed 
'Insolvent." 


— "oath." 
— "officer." 


— "persons. 


— "petition." 


— "referee." 


—"conceal. 


mean  the  court  of  bankruptcy  in  which  the  proceeding.s  are 
pendinj,',  and  may  include  the  referee;  (8)  "courts  of  bank- 
ruptcy" shall  include  the  district  courts  of  the  United  States 
and  of  the  Territories,  tlie  supreme  court  of  the  District  of 
Columbia,  and  the  United  States  court  of  the  Indian  Terri- 
tory, and  Alaska;  (9)  "creditor"  shall  include  anyone  who 
owns  a  demand  or  claim  provable  in  bankruptcy,  and  may 
include  his  duly  authorized  agent,  attorney,  or  proxy;  (10) 
"date  of  bankruptcy,"  or  "time  of  bankruptcy,"  or  "com- 
mencement of  proceeding-i,"  or  "bankruptcy,"  with  refer- 
ence to  time,  shall  mean  the  date  when  the  petition  was 
filed;  (11)  "debt"  shall  include  any  debt,  demand,  or 
claim  provable  in  bankruptcy;  (12)  "discharge"  shall  mean 
the  release  of  a  bankrupt  from  all  of  his  debts  which  are 
provable  in  bankruptcy,  except  such  as  are  excepted  by  this 
Act;  (13)  "document"  shall  include  any  book,  deed,  or  in- 
strument in  writing;  (14)  "holiday"  shall  include  Christ- 
mas, the  Fourth  of  July,  the  Twenty-second  of  February, 
and  any  day  appointed  by  the  President  of  the  United 
States  or  the  Congress  of  the  United  States  as  a  holiday  or 
as  a  day  of  public  fasting  or  thanksgiving;  (15)  a  person 
shall  be  deemed  insolvent  within  the  provisions  of  this  Act 
whenever  the  aggregate  of  his  property,  exclusive  of  any 
property  which  he  may  have  conveyed,  transferred,  con- 
cealed, or  removed,  or  permitted  to  be  concealed  or  removed, 
with  intent  to  defraud,  hinder  or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  suflBcient  in  amount  to  pay  his 
debts;  (IG)  "judge"  shall  mean  a  judge  of  a  court  of  bank- 
ruptcy, not  including  the  referee;  (17)  "oath"  shall  in- 
clude afThmation;  (18)  "officer"  shall  include  clerk,  mar- 
shal, receiver,  referee,  and  trustee,  and  the  imposing  of  a 
duty  upon  or  the  forbidding  of  an  act  by  any  officer  shall 
include  his  successor  and  any  person  authorized  by  law  to 
perform  the  duties  of  such  olFicer;  (19)  "persons"  sjiall  in- 
clude corporations,  except  where  otherwi.se  specified,  and 
oflicers,  partnerships,  and  women,  and  when  used  with 
reference  to  the  commission  of  acts  which  are  herein  for- 
bidden shall  include  persons  who  are  participants  in  the 
forbidden  acts,  and  the  agents,  officers,  and  members  of  the 
board  of  directors  or  trustees,  or  other  similar  controlling 
bodies  of  corporations;  (20)  "petition"  shall  .mean  a  paper 
filed  in  a  court  of  bankruptcy  or  witli  a  clerk  or  deputy 
clerk  by  a  debtor  praying  for  the  benefits  of  this  Act,  or  by 
creditors  alleging  the  commission  of  an  act  of  bankruptcy 
by  a  debtor  therein  named;  (21)  "referee"  shall  mean  the 
referee  who  has  jurisdiction  of  the  case  or  to  whom  the  case 
has  been  referred,  or  any  one  acting  in  his  stead;  (22) 
"conceal"  shall  include  secrete,  falsify,  and  mutilate;  (23) 
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"secured  creditor"  shall  include  a  creditor  who  lias  secur- 
ity for  his  debt  upon  the  property  of  the  bankrupt  of  a 
nature  to  be  assignable  under  tliis  Act,  or  who  owns  such 
a  debt  for  which  some  indorser,  surety,  or  other  persons 
secondarily  liable  for  the  bankrupt  has  such  security  upon 
the  bankrupt's  assets;  (24)  "States"  shall  include  the  Ter- 
ritories, the  Indian  Territory,  Alaska,  and  the  District  of 
Columbia:  (25)  "transfer"  shall  include  the  sale  and  every 
other  and  difTcront  mode  of  disposing  of  or  parting  with 
property,  or  the  possession  of  property,  absolutely  or  con- 
ditionally, as  a  payment,  pledge,  mortgage,  gift,  or  secur- 
ity; (2G)  "trustee"  shall  include  all  of  the  trustees  of  an 
estate;  (27)  "wage-earner"  shall  ^^ean  an  individual  who 
Avorks  for  wages,  salary,  or  hire,  at  a  rate  of  compensation 
not  exceeding  one  thousand  five  hundred  dollars  per  year; 
(28)  words  importing  the  masculine  gender  may  be  applied 
to  and  include  corporations,  partnerships,  and  women;  (29) 
words  importing  the  plural  number  may  be  applied  to  and 
mean  only  a  single  person  or  tiling;  (30)  words  importing 
the  singular  number  may  be  applied  to  and  mean  several 
persons  or  things. 


creditor. 


— "States. 


— "transfer." 


— "trustee.* 


— "  wafceenni- 
er." 


Words  in  uias- 
I  uliue  goiuicr. 

— i  m  p  o  r  t  i  n  g, 
plural. 

— Importing, 
singular. 


CHAPTER  II. 


CREATION    OF    COURTS    OF    B.VNKRUPTCY    AND    THEIR    JURISDIC- 
TION. 

Sec.  2.  That  the  covirts  of  bankruptcy  as  hereinbefore 
defined,  viz,  the  district  courts  of  the  United  States  in  the 
several  States,  the  supreme  court  of  the  District  of  Colum- 
bia, the  district  courts  of  the  several  Territories,  and  the 
United  States  courts  in  the  Indian  Territory  and  the  Dis- 
trict of  Alaska,  are  hereby  made  courts  of  bankruptcy,  and 
are  hereby  invested,  within  their  respective  territorial  lim- 
its as  now  established,  or  as  they  may  be  hereafter  changed, 
with  such  jurisdiction  at  law  and  in  equity  as  will  enable 
them  to  exercise  original  jurisdiction  in  bankruptcy  pro- 
ceedings, in  vacation  in  chambers  and  during  their  respec- 
tive terms,  as  they  are  now  or  may  be  hereafter  held,  to 
( 1 )  adjudge  persons  bankrupt  who  have  had  their  princi- 
pal place  of  business,  resided,  or  had  their  domicile  witliin 
their  respective  territorial  jurisdictions  for  the  preceding 
six  months,  or  the  greater  portion  thereof,  or  who  do  not 
have  their  pincipal  place  of  business,  reside,  or  have  their 
domicile  within  the  United  States,  but  have  property  with- 
in their  jurisdictions,  or  who  have  been  adjudged  bankrupts 
by  courts  of  competent  jurisdiction  without  the  United 
States,  and  have  property  within  their  jurisdictions;  (2) 
allow  claims,  disallow  claims,  reconsider  allowed  or  disal- 
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— to  permit 
temporary    trans- 


action 
ress. 


— to  substitute 
ndditional  per- 
sons in  proceed- 
ings,   etc. 

— to  collect  and 
distribute   assets. 


— to    close    es- 
tates. 


— to  confirm  or 
reject  composi- 
tions. 

— to  modify, 
etc..  referees' 
findings. 


— determine 
exemptions. 

— d  i  sch  arge 
l)ankrnpts,    etc. 

— enforce  or- 
ders   . 


— e  X  t  r  a  d  i  t  e 
bankrupts. 
— make  orders. 


— pnnlsli  for 

contempt. 


lowed   claims,   and   allow   or   disallow   them   against   bank- 
rupt estate:    (3)    appoint  receivers  or  the  marshals,  upon 
application  of  parties  in  interest,  in  case  the  courts  shall 
find  it  absolutely  necessary,  for  the  preservation  of  estate,  to 
take  charge  of  the  property  of  bankrupts  after  the  filing  of 
the    petition   and    until    it    is   dismissed   or   the   trustee   is 
qualified:    (4)    arraign,  try,  and  punish  bankrupts,  officers, 
and  other  persons,  and  the  agents,  officers,  members  of  the 
board  of  directors  or  trustees,  or  other  similar  controlling 
bodies,    of   corporations   for   violations   of   this    Act,   in   ac- 
cordance with  the  law  of  procedure  of  the  United   States 
now  in  force,  or  such  as  may  be  hereafter  enacted,  regulating 
trials  for  the  alleged  violation  of  laws  of  the  United  States; 
[(5)    authorize  the  business  of  bankrupts  to  be  conducted 
for  limited  periods  by  receivers,  the  marshals,  or  trustees,  if 
necessary  in  the  best  interests  of  the  estate;]    (5)  Authorize 
the  business  of  bankrupts  to  be  conducted  for  limited  per- 
iods by  receivers,  the  marshals,  or  trustees,  if  necessary  in 
the  best  interests  of  the  estates,  and  allow  such  officers  ad- 
ditional compensation  for  such  services,  but  not  at  a  greater 
rate  than  in  this  Act  alloioed  trustees  for  similar  services; 
(6)    bring  in  and  substitute  additional  persons  or  parties 
in  proceedings  in  bankruptcy  when  necessary  for  the  com- 
plete determination  of  a  matter  in  controversy;    (7)    cause 
the  estates  of  bankrupts  to  be  collected,  reduced  to  money 
and    distributed,    and   determine    controversies    in    relation 
thereto,  except  as  herein  otherwise  provided;    (8)    close  es- 
tates, Avhenever  it  appears  that  they  have  been  fully  admin- 
istered, by  approving  the  final  accounts  and  discharging  the 
trustees,  and  reopen  them  whenever  it  appears   that  they 
were  closed  before  being  fully  administered;    (9)   confirm  or 
reject  compositions  between  debtors  and  their  creditors,  and 
set  aside  compositions  and  reinstate  the  cases;   (10)  consider 
and  confirm,  modify,   or  overrule,   or   return,  with   instruc- 
tions for  further  proceedings,  records,  and  findings  certified 
to  them  by  referees;   (11)  determine  all  claims  of  bankrupts 
to  their  exemptions    (12)    discharge  or  refuse  to  discharge 
bankrupts  and  set  aside  discharges  and  reinstate  the  cases; 
(13)  enforce  obedience  by  bankrupts,  officers,  and  other  per- 
sons to  all  lawful  orders,  by  fine  or  imprisonment  or  fine  and 
imprisonment;    (14)   extradite  bankrupts  from  their  respec- 
tive   districts   to   other   districts:     (15)    make   such    orders, 
issue  such  process,  and  enter  such  judgnents  in  addition  to 
those  specifically  provided  for  as  may  be  necessary  for  the 
enforcement  of  the  provisions  of  this  Act;    (16)   punish  per- 
sons   for   contempts   committed   before   referees;     (17)    pur- 
suant to  the   recommendations   of  creditors,   or   when   they 
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neglect  to  recommend  the  appointment  of  trustees,  appoint 
trustees,  and  upon  complaints  of  creditors,  remove  trustees 
for  cause  upon  hearings  and  after  notices  to  them;  (18) 
tax  costs,  whenever  they  are  allowed  by  law,  and  render 
judgments  therefor  against  the  unsuccessful  party,  or  the 
successful  party  for  cause,  or  in  part  against  each  of  the 
parties,  and  gaianst  estate,  in  proceedings  in  bankruptcy; 
ind   (19)   transfer  cases  to  other  courts  of  bankruptcy. 

Nothing  in  this  section  contained  shall  be  construed  to 
deprive  a  court  of  bankruptcy  of  any  power  it  would  pos- 
sess were   certain   specific   powers   not  herein   enumerated. 


— appoint  tru.s- 
lees. 


—  tax     costs 


— t  r  a  n  3  f  e  r 

rases. 


Un  speclflei] 
powers. 


CHAPTER  III. 
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Bankrnpts. 


Sec.  3.  Acts  of  Bankruptcy. —  a  Acts  of  bankruptcy  by 
a  person  shall  consist  of  his  having  ( 1 )  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to  be  concealed 
or  removed,  any  part  of  his  property  with  intent  to  hinder, 
delay,  or  defraud  his  creditors,  or  any  of  them;  or  (2) 
transferred,  while  insolvent,  any  portion  of  his  property  to 
one  or  more  of  his  creditors  with  intent  to  prefer  such  cred- 
itors over  his  other  creditors;  or  (3)  suffered  or  permitted, 
while  insolvent,  any  creditor  to  obtain  a  preference  through 
legal  proceedings,  and  not  having  at  least  five  days  before  a 
sale  or  final  disposition  of  any  property  affected  by  such 
preference  vacated  or  discharged  such  preference;  or  [(4) 
made  a  general  assignment  for  the  benefit  of  his  crditors;] 
or  {^)  made  a  general  assignment  for  the  benefit  of  his  cred- 
itors, or,  being  insolvent,  applied  for  a  receiver  or  trustee 
for  his  property  or  because  of  insolvency  a  receiver  or  trustee 
has  been  put  in  charge  of  his  property  under  the  laivs  of  a 
State,  of  a  Territory,  or  of  the  United  States;  or  (5)  admit- 
ted in  writing  his  inability  to  pay  his  debts  and  his  willing- 
ness to  be  adjudged  a  bankrupt  on  that  ground. 

b  A  petition  may  be  filed  against  a  person  who  is  insolvent 
and  who  has  committed  an  act  of  bankruptcy  within  four 
months  after  the  commission  of  such  act.  Such  time  shall 
not  expire  until  four  months  after  ( 1 )  the  date  of  the  re- 
cording or  register  of  the  transfer  or  assignment  when  the 
act  consists  in  having  made  a  transfer  of  any  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors  or  for 
the  purpose  of  giving  a  preference  as  hereinbefore  provided, 
or  a  genenal  assignment  for  the  benefit  of  his  creditors,  if 
by  law  such  recording  or  registering  is  required  or  permit- 
ted, or,  if  it  is  not,  from  the  date  when  the  beneficiarj*  takes 
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notorious,  exclusive,  or  continuous  possession  of  his  property 
unless  tiie  petitioning  creditors  have  received  actual  notice 
of  such  transfer  or  assignment. 

c  It  shall  be  a  complete  defense  to  any  proceedings  in 
bankruptcy  instituted  under  the  first  subdivision  of  this  sec- 
tion to  allege  and  prove  that  the  party  proceeded  against 
was  not  insolvent  as  defined  in  this  Act  at  the  time  of  the 
filing  the  petition  against  him,  and  if  solvency  at  such  date 
is  proved  by  the  alleged  bankrupt  the  proceedings  shall  be 
dismissed,  and  under  said  subdivison  one  the  burden  of  prov- 
ing solvency  shall  be  on  the  alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has  been 
filed  as  hereinbefore  provided  under  the  second  and  third 
subdivisions  of  this  section  takes  issue  with  and  denies  the 
allegation  of  his  insolvency,  it  shall  be  his  duty  to  appear 
in  court  on  the  hearing,  with  his  books,  papers,  and  ac- 
counts, and  submit  to  an  examination,  and  give  testimony  as 
to  all  matters  tending  to  establish  solvency  or  insolvency, 
and  in  case  of  his  failure  to  so  attend  and  submit  to  exami- 
nation the  burden  of  proving  his  solvency  shall  rest  upon 
him. 

e  Whenever  a  petition  is  filed  by  any  per.son  for  the  pur- 
pose of  having  another  adjudged  a  bankrupt,  and  an  applica- 
tion is  made  to  take  charge  of  and  hold  the  property  of  the 
alleged  bankrupt,  or  any  part  of  the  same,  prior  to  the  ad- 
judication and  pending  a  hearing  on  the  petition,  the  peti- 
tioner or  applicant  shall  file  in  the  same  court  a  bond  with 
at  least  two  good  and  sufficient  sureties  who  shall  reside 
within  the  jurisdiction  of  said  court,  to  be  approved  by  the 
court  or  a  judge  thereof,  in  such  sum  as  the  court  shall  di- 
rect, conditioned  for  the  payment,  in  case  such  petition  is 
dismissed,  to  the  respondent,  his  or  her  personal  representa- 
tives, all  costs,  expenses,  and  damages  occasioned  by  such 
seizure,  taking,  and  detention  of  the  property  of  the  alleged 
bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by 
the  petitioner,  the  respondent  or  respondents  shall  be  al- 
lowed all  costs,  counsel  fees,  expenses,  and  damages  occa- 
sioned by  such  seizure,  taking,  or  detention  of  such  property. 
Counsel  fees,  costs,  expenses,  and  damages  shall  be  fixed  and 
allowed  by  the  court,  and  paid  by  the  obligors  in  such  bond. 

Sec.  4.  Who  May  Become  Bankrupts. — a  Any  person 
who  owes  debts,  except  a  corporation,  shall  be  entitled  to  the 
benefits  of  this  Act  as  a  voluntary  bankrupt. 

[b  Any  natural  person,  except  a  wage  earner  or  a  person 
engaged  chiefly  in  farming  or  the  tillage  of  the  soil,  any  un- 
incorporated company,  and  any  corporation  engaged  princi- 
pally in  manufacturing,  trading,  printing,  publishing,  or 
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mercantile  pursuits,  owing  debts  to  the  amount  of  one  thou- 
sand dollars  or  over,  may  be  adjudtred  an  involuntary  bank- 
rupt upon  default  or  an  impartial  trial,  and  shall  l>e  subject 
to  the  provisions  and  entitled  to  the  benefits  of  this  Act.  Priv- 
ate bankers,  but  not  national  banks  or  banks  incorporated 
under  State  or  Territorial  laws,  may  be  adjudged  involun- 
tary btvnkrupts.]  b  Any  natural  person,  except  a  wage- 
earner,  or  a  person  engaged  chiefly  in  farming  or  the  tillage 
of  the  soil,  any  unincorporated  company,  and  any  corpora- 
tion engaged  principally  in  manufacturing,  trading,  print- 
ing, publishing,  mining,  or  mercantile  pursuits,  owing  debts 
to  the  amount  of  one  thousand  dollars  or  over,  may  be  ad- 
judged an  involuntary  bankrupt  upon  default  or  an  impar' 
ia.1  trial,  and  shall  be  subject  to  the  provisions  and  entitled 
to  the  benefits  of  this  Act.  Private  bankers,  but  not  nation- 
al banks  or  banks  incorporated  under  State  or  Territorial 
laios,  may  be  adjudged  involuntary  bankrupts. 

The  bankruptcy  of  a  corporation  shall  not  release  its  offi- 
cers, directors,  or  stockholders,  as  such,  from  any  liability 
binder  the  laws  of  a  State  or  Territory  or  of  the  United 
States. 

Sec.  5.  Partners. — a  A  partnership,  during  the  continu- 
ation of  the  partnership  business,  or  after  its  dissolution 
and  before  the  final  settlement  thereof,  may  be  adjudged  a 
bankrupt. 

b  The  creditors  of  the  partnership  shall  appoint  the  trus- 
tee; in  other  respects  so  far  as  possible  the  estate  shall  be 
adminstered  as   lierein   provided  for  other  estates. 

c  The  court  of  bankruptcy  which  has  jurisdiction  of  one 
of  the  partners  may  have  jurisdiction  of  all  the  partners 
and  of  the  administration  of  the  partnership  and  individual 
propetry. 

d  The  trustee  shall  keep  separate  accounts  of  tlie  part- 
nership property  and  of  the  property  belonging  to  the  indi- 
vidual   partners. 

e  The  expenses  shall  be  paid  from  the  partnership  property 
and  the  individual  property  in  such  proportions  as  the  court 
shall  determine. 

f  The  net  proceeds  of  the  partnership  property  shall  be 
appropriated  to  the  payment  of  the  partnership  debts,  and 
the  net  proc-eeds  of  the  individual  estate  of  each  partner  to  the 
payment  of  his  individual  debts.  Should  any  surplus  remain 
of  the  property  of  any  partner  after  paying  liis  individual 
debts,  such  surplus  shall  be  added  to  the  partnership  assets 
and  be  applied  to  the  payment  of  the  partnership  debts. 
Should  any  surplus  of  the  partnersliip  property  remain  after 
paying  the  partnersliip  debts,  such  surplus  shall  be  added  to 
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the  assets  of  the  individual  partners  in  the  proportion  of 
their  respective  interests  in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the 
partnership  estate  against  the  individual  estates,  and  vice 
versa,  and  may  marshal  the  assets  of  the  partnership  estate 
and  individual  estates  so  as  to  prevent  preferences  and  se- 
cure the  equitable  distribution  of  the  property  of  the  several 
estates. 

h  In  the  event  of  one  or  more  but  not  all  of  the  members 
of  a  partnership  being  adjudged  bankrupt,  the  partnership 
property  shall  not  be  administered  in  bankruptcy,  unless  by 
consent  of  the  partner  or  partners  not  adjudged  bankrupt; 
but  such  partner  or  partners  not  adjudged  bankrupt  shall 
settle  the  partner.ship  business  as  expeditiously  as  its  nature 
will  i)ermit,  and  account  for  the  interest  of  the  partner  or 
partners  adjudged  bankrupt. 

Sec.  6.  Exemptions  of  Bankrupts. — a  This  Act  shall 
not  affect  the  allowance  to  bankrupts  of  the  exemptions 
which  are  prescribed  by  the  State  laws  in  force  at  the  time 
of  the  filing  of  the  petition  in  the  State  wherein  they  have 
had  their  domicile  for  the  six  months  or  the  greater  portion 
thereof  immediately  preceding  the  filing  of  the  petition. 

Sec.  7.  Duties  of  Bankrupts. — a  The  bankrupt  shall  ( 1 ) 
attend  the  first  meeting  of  his  creditors,  if  directed  by  the 
court  or  a  judge  thereof  to  do  so,  and  the  hearing  upon  his 
application  for  a  discharge,  if  filed:  (2)  comply  with  all 
lawful  orders  of  the  court ;  ( 3 )  examine  the  correctness  of  all 
proofs  of  claims  filed  against  his  estate;  (4)  execute  and 
deliver  such  papers  as  shall  be  ordered  by  the  court;  (5) 
execute  to  his  trustee  transfers  of  all  his  property  in  foreign 
countries;  (6)  immediately  inform  his  trustee  of  any  at- 
tempt, by  his  creditors  or  other  persons,  to  evade  the  pro- 
visions of  this  Act,  coming  to  his  knowledge;  (7)  in  case  of 
any  person  having  to  his  knowledge  proved  a  false  claim 
against  his  estate,  disclose  that  fact  immediately  to  his 
trustee;  (8)  prepare,  make  oath  to,  and  file  in  court  within 
ten  days,  unless  further  time  is  granted,  after  the  adjudica- 
tion, of  an  involutary  bankrupt,  and  with  the  petition  if  a 
voluntary  bankrupt,  a  schedule  of  his  property,  showing  the 
amount  and  kind  of  property,  the  location  thereof,  its  money 
value  in  detail,  and  a  list  of  his  creditors,  showing  their 
residences,  if  known,  if  unknown,  that  fact  to  be  stated, 
the  amounts  due  each  of  them,  the  consideration  thereof, 
the  security  held  by  them,  if  any,  and  a  claim  for  such  ex- 
emptions as  he  may  be  entitled  to,  all  in  triplicate,  one  copy 
of  each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee;  and  (9)  when  present  at  the  first  meeting  of  his 
creditors,  and  at  such  other  times  as  the  court  shall  order, 
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submit  to  an  examination  concerning  the  conducting  of  hia 
business,  the  cause  of  his  bankruptcy,  his  dealings  witli  his 
creditors  and  other  persons,  the  amount,  kind,  an-d  where- 
abouts of  his  property,  and,  in  addition,  all  matters  which 
may  afTect  ♦^'le  administration  and  settlement  of  his  estate; 
but  no  testimony  given  by  him  shall  be  ofl'oreil  in  evidence 
against  him  in  any  criminal  proceeding. 

Provided,  however,  That  he  shall  not  be  required  to  attend 
a  meeting  of  liis  creditors,  or  at  or  for  an  examination  at  a 
place  more  than  one  hundred  and  fifty  miles  distant  from 
his  home  or  principal  2)lace  of  business,  or  to  examine  claims 
except  when  presented  to  him,  unless  ordered  by  the  court, 
or  a  judge  thereof,  for  cause  shown,  and  the  bankrupt  shall 
be  paid  his  actual  expenses  from  the  estate  when  examined 
or  required  to  attend  at  any  place  other  than  the  city, 
town,  or  village  of  his  residence. 

Sec.  8.  Death  or  Insanity  of  Bankrupts. — a  The  death 
or  insanity  of  a  bankrupt  shall  not  abate  the  proceedings, 
but  the  same  shall  be  conducted  and  concluded  in  the  same 
manner,  so  far  as  possible,  as  though  he  had  not  died  or 
become  insane;  Provided,  That  in  case  of  death  the  widow 
and  children  shall  be  entitled  to  all  rights  of  dower  and  al- 
lowance fixed  by  the  laws  of  the  State  of  the  bankrupt's  resi- 
dence. 

Sec.  9.  Protection  and  Detention  of  Bankrupts. — a  A 
bankrupt  shall  be  exempt  from  arrest  upon  civil  process  ex- 
cept in  the  following  cases:  (1)  When  issued  from  a  court 
of  bankruptcy  for  contempt  or  disobedience  of  its  lawful  or- 
ders; (2)  when  issued  from  a  State  court  having  jurisdic- 
tion, and  served  within  such  State,  upon  a  debt  or  claim  for 
which  his  discharge  in  bankruptcy  would  not  release, 
and  in  such  case  he  shall  be  exempt  from  such  arrest  when 
in  attendance  upon  a  court  of  bankruptcy  or  engaged  in  the 
performance  of  a  duty  imposed  by  this  Act. 

b  The  judge  may,  at  any  time  after  the  filing  of  a  petition 
Ijy  or  against  a  person,  and  before  the  expiration  of  one 
month  after  the  qualification  of  the  trustee,  upon  satisfac- 
tory proof  by  the  affidavits  of  at  least  two  persons  that  such 
bankrupt  is  about  to  leave  the  district  in  which  he  resides 
•or  has  his  principal  place  of  business  to  avoid  examination, 
and  that  his  departure  will  defeat  the  proceedings  in  bank- 
ruptcy, issue  a  warrant  to  the  marshal,  directing  him  to 
bring  such  bankrupt  forthwith  before  the  court  for  examina- 
tion. If  upon  hearing  the  evidence  of  the  parties  it  shall 
appear  to  the  court  or  a  judge  thereof  that  the  allegations 
are  true  and  that  it  is  necessary,  he  shall  order  such  mar- 
shal to  keep  such  bankrupt  in  custody  not  exceeding  ten 
days,  but  not  imprison  him,  until  he  shall  be  examined  and 
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rclea.se(]  or  give  bail  conditioned  for  his  appearance  for 
examination,  from  time  to  time,  not  exceeding  in  all  ten 
days,  as  required  by  the  court,  and  for  his  obedience  to  all 
lawful  orders  made  in  reference  thereto. 

Sec.  10.  ExTUADiTioN  OF  Bankuupts. — a  Whenever  a  war- 
rant for  the  apprehension  of  a  bankrupt  shall  have  been 
issued,  and  he  shall  have  been  found  within  the  jurisdiction 
of  a  court  other  than  the  one  issuing  the  warrant,  he  may 
be  extradited  in  the  same  manner  as  persons  under  indict- 
ment are  now  extradited  from  one  district  within  which  a. 
district  court  has  jurisdiction  to  another. 

Sec.  II.  Suits  by  and  against  Bankrupts. — a  A  suit 
which  is  founded  upon  a  claim  from  which  a  discharge  would 
be  a  release,  and  which  is  pending  against  a  person  at  the 
time  of  the  filing  of  a  petition  against  him,  shall  be  stayed 
until  after  an  adjudication  or  the  dismissal  of  the  petition 
if  such  person  is  adjudged  a  bankrupt,  such  action  may  be 
furllier  stayed  until  twelve  montlis  after  the  date  of  such 
adjudication,  oi',  if  within  that  time  such  person  applies  for 
a  discharge,  then  until  the  question  of  such  discharge  is 
determined. 

b  The  court  may  order  the  trustee  to  enter  his  appearance 
and  defend  any  pending  suit  against   the  bankrupt. 

c  A  trustee  may,  with  the  approval  of  the  court,  be  per- 
mitted to  prosecute  as  trustee  any  suit  commenced  by  the 
bankrupt  prior  to  the  adjudication,  with  like  force  and 
effect  as  though  it  had  been  commenced  by  him. 

d  Suits  shall  not  be  brought  by  or  against  a  trustee  of  a 
bankrupt  estate  subsequent  to  two  years  after  the  estate  has 
been  closed. 

Sec.  12.  Compositions,  when  Confikmed. — a  A  bankrupt 
majf  offer  terms  of  composition  to  his  creditors  after,  but 
not  before,  he  has  been  examined  in  open  court  or  at  a  meet- 
ing of  his  creditors  and  filed  in  court  the  schedule  of  his 
property  and  list  of  his  creditors,  required  to  be  filed  by 
bankrupts. 

b  An  applcation  for  the  eonfirraation  of  a  composition 
may  be  filed  in  the  court  of  bankruptcy  after,  but  not  before, 
it  has  been  accepted  in  writing  by  a  majority  in  number  of 
all  creditors  whose  claims  have  been  allowed,  which  number 
must  represent  a  majority  in  amount  of  such  claims,  and  the 
consideration  to  be  paid  by  the  bankrupt  to  his  creditors, 
and  the  money  necessary  to  pay  all  debts  which  have  prior- 
ity and  the  cost  of  the  proceedings,  have  been  deposited  in 
such  place  as  shall  be  designated  by  and  subject  to  the  order 
of  the  judge. 

c  A  date  and  place,  with  reference  to  the  convenience  of 
the  parties  in  interest,  shall  be  fixed  for  the  hearing  upon 
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eacli  application  for  the  confirmation  of  a  composition,  and 
such  objections  as  may  be  made  to  its  confirmation. 

d  Tlie  judge  shall  confirm  a  composition  if  satisfied  tliat 
(1)  it  is  for  the  best  interests  of  the  creditors;  (2)  the 
bankrupt  has  not  been  guilty  of  any  of  the  acts  or  failed  to 
perform  any  of  the  duties  which  would  be  a  bar  to  his  dis- 
charge; and  (3)  the  offer  and  its  acceptance  are  in  good 
faith  and  have  not  been  niAde  or  procured  except  as  herein 
provided,  or  by  any  means,  promises,  or  acts  herein  for- 
bidden. 

e  Upon  the  confirmation  of  a  composition,  the  considera- 
tion shall  be  distributed  as  the  judge  shall  direct,  and  the 
•case  dismissed.  Wlienever  a  composition  is  not  confirmed, 
the  estate  shall  bo  administered  in  bankruptcy  as  herein 
provided. 

Sec.13.  Compositions,  when  Set  ASide. — a  The  judge 
may,  upon  the  application  of  parties  in  interest  filed  at  any 
time  within  six  months  after  a  composition  has  been  con- 
firmed, set  the  same  aside  and  reinstate  the  case  if  it  shall 
be  made  to  appear  upon  a  trial  that  fraud  was  practiced  in 
the  procuring  of  such  composition,  and  that  the  knowledge 
thereof  has  come  to  the  petitioners  since  the  confirmation  of 
;such  composition. 

Sec.  14.  Discharges,  when  Granted. — -a  Any  person  may, 
after  the  expiration  of  one  month  and  within  the  next 
twelve  months  subsequent  to  being  adjudged  a  bankrupt, 
file  an  application  for  a  discharge  in  the  court  of  bankrupt- 
•cy  in  which  the  proceedings  are  pending;  if  it  shall  be  made 
to  appear  to  the  judge  that  the  bankrupt  was  unavoidably 
prevented  from  filing  it  within  such  time,  it  may  be  filed 
within  but  not  after  the  expiration  of  the  next  six  months. 
[b  The  judge  shall  hear  the  application  for  a  discharge, 
and  such  proofs  and  pleas  as  may  be  made  in  opposition 
thereto  by  parties  in  intere.st,  at  such  time  as  will  give  par- 
ties in  interest  a  reasonable  opportunity  to  be  fully  heard, 
and  investigate  the  merits  of  the  application  and  discharge 
the  applicant  unless  he  has  (1)  committed  an  ofTense  pun- 
ishable by  imprisonment  as  herein  provided;  or  (2)  with 
fraudulent  intent  to  conceal  his  true  financial  condition 
and  in  contemplation  of  bankruptcy,  destroyed,  concealed, 
•or  failed  to  keep  books  of  account  or  records  from  which  his 
true  condition  might  be  ascertained.] 

6  The  judge  shall  hear  the  application  for  a  discharge, 
and  such  proofs  and  pleas  as  may  be  made  in  opposition 
thereto  by  parties  in  interest,  at  such  time  as  tvill  give  par- 
ties in  interest  a  reasonable  opportunity  to  be  fully  heard, 
and  investigate  the  merits  of  the  application  and  discharge 
the  'ipplicant  unless  he  has   {!)    commit  ted  an  offense  pun- 
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ishable  by  imprisonment  as  herein  provided;  or  (2)  with 
intent  to  conceal  his  financial  condition,  destroyed,  con- 
cealed, or  failed  to  keep  books  of  account  or  records  from 
which  such  condition  might  be  ascertained;  or  (3)  obtained 
property  on  credit  from  any  person  upon  a  materially  false 
statement  in  writing  made  to  such  person  for  the  purpose  of 
obtaining  such  property  on  credit;  or  H)  at  any  time  sub- 
sequent to  the  first  day  of  the  four  months  immediately  pre- 
ceding the  filing  of  the  petition,  transferred,  removed,  de- 
stroyed, or  concealed,  or  permitted  to  he  removed,  destroyed, 
or  concealed,  any  of  his  property  with  intent  to  hinder,  de- 
lay, or  defraud  his  creditors;  or  (5)  in  voluntary  proceed- 
ings been  granted  a  discharge  in  bankruptcy  within  six 
years  ;  or  (6)  in  the  course  of  the  proceedings  in  bankrupt- 
cy refused  to  obey  any  lawful  order  of  or  to  answer  any  ma- 
terial question  approved  by  the  court. 

c  The  confirmauion  of  a  composition  shall  discharge  the 
bankrupt  from  his  debts,  other  than  those  agreed  to  be  paid 
by  the  terms  of  the  composition  and  those  not  affected  by  a 
discharge. 

Sec.  15.  Discharges,  when  Revoked. — a  The  judge  may, 
upon  the  application  of  parties  in  interest  who  have  not 
been  guilty  of  undue  laches,  filed  at  any  time  within  one 
year  after  a  discharge  shall  have  been  granted,  revoke  it 
upon  trial  if  it  shall  be  made  to  appear  that  it  was  obtained 
through  the  fraud  of  the  bankrupt,  and  that  the  knowledge 
of  the  fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge,  and  that  the  actual  facts  did  not  warrant 
the  discharge. 

Sec.  16.  Co-Debtobs  of  Bankrupts.— a  The  liability  of  a 
person  who  is  a  co-debtor  with,  or  guarantor  or  in  any 
manner  a  surety  for,  a  bankrupt  shall  not  be  altered  by  the 
discharge  of  such  bankrupt. 

[Sec.  17.  Debts  not  Affected  by  a  Discharge. — a  A 
discharge  in  bankruptcy  shall  release  a  bankrupt  from  all 
of  his  provable  debts,  except  such  as  ( 1 )  are  due  as  a  tax 
levied  by  the  United  States,  the  State,  county,  district,  or 
municipality  in  which  he  resides;  (2)  are  judgments  in 
action  for  frauds,  or  obtaining  property  by  false  pretenses 
or  false  representations,  or  for  wilful  or  malicious  injury  to 
the  person  or  property  of  another:  (3)  have  not  been  duly 
scheduled  in  time  for  proof  and  allowance,  with  the  name  of 
the  creditor  if  known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bank- 
ruptcy; or  (4)  were  created  by  his  fraud,  embezzlement, 
misappropriation,  or  defalcation  while  acting  as  an  officer 
or  in  any  fiduciary  capacity.] 

Sec.  11.  Debts    not    Affected    by    a   Discharge,      a  A    dis- 
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charge  in  hankruptcy  shall  releasee  hankrupt  from  all  of  his 
provable  debts,  except  such  as  (1)  arc  due  as  a  tax  levied 
by  the  United  States,  the  State,  county,  district,  or  viunici- 
paliiy  in  which  he  resides;  (2)  are  liabilities  for  obtaining 
property  by  false  pretenses  or  false  representations,  or  for 
wilful  or  malicious  injury  to  the  person  or  property  of  an- 
other, or  for  alimony  due  or  to  become  due,  or  for  maiutov- 
ance  or  support  of  icife  or  child,  or  for  seduction  of  an  un- 
married female;  or  foi-  criminal  conrcrsat ion  :  (3)  hare  not 
been  duly  scheduled  in  time  for  proof  and  allowance,  with 
the  name  of  the  creditor  if  kiiown  to  the  bankrupt,  unless 
such  creditor  had  notice  or  actual  knowledge  of  the  pro- 
ceedings in  bankruptcy;  or  (//)  were  created  by  his  fraud, 
embezzlment,  misapproriation,  or  defalcation  while  acting 
as  an  officer  or  in  any  fiduciary  capacity. 


CHAPTER  IV. 

COURTS    AND   PROCEDURE   THEREIN. 


Courts  and  pro- 
cedure. 


-by  publ lea- 


see.   i8.  Process,    Pleadings,    and   Adjudications. —  [a 
Upon  the  filing  of  a  petition   for  involuntary  bankruptcy,       geryice  of  peti- 
eervice  thereof,  with  a  writ  of  subpoena,  shall  be  made  upon   tion.   inyoiuntar.v 
1^1,  ii         •  J  J    c      J       i    •      ii.  bankruptcy, 

the  person  therein  named  as  deiendant  in  the  same  manner 

that  service  of  such  process  is  now  had  upon  the  commence- 
ment of  a  suit  in  equity  in  the  courts  of  tlie  United  States, 
except  that  it  shall  be  returnable  within  fifteen  days,  un-  15  <jays. 
less  the  judge  shall  for  cause  fix  a  longxjr  time;  but  in  case 
personal  service  can  not  be  made,  then  notice  shall  be  given 
by  publication  in  the  same  manner  and  for  the  same  time  as 
provided  by  law  for  notice  by  publication  in  suits  in  equity 
in  courts  of  the  United  States.]  a  Upon  the  filing  of  a  pe- 
tition for  involuntary  hankruptcy,  service  thereof,  with  a 
writ  of  subpoena,  shall  be  made  upon  the  person  therein 
named  as  defendant  in  the  same  manner  that  service  of  such 
process  is  now  had  upon  the  commencement  of  a  suit  in  eq- 
uity in  the  courts  of  the  United  States  except  that  it  shall 
be  returnable  toithin  fifteen  days,  unless  the  judge  shall  for 
cause  fix  a  longer  time;  but  in  case  personal  service  cannot 
be  made,  then  notice  shall  be  given  by  publication  in  the  same 
manner  and  for  the  same  time  as  provided  by  law  for  notice 
by  publication  in  suits  to  enforce  a  legal  or  equitable  lien 
in  courts  of  the  United  States,  except  that,  unless  the  judge 
shall  otherwise  direct,  the  order  shall  be  published  not  more 
than  once  a  week  for  two  consecutive  weeks,  and  the  return 
day  shall  be  ten  days  after  the  last  publication  unless  the 
judge  shall  for  cause  fix  a  longer  time. 

[b  Tlie  bankrupt,  or  any  creditor,  may  appear  and  plead 

2351 


Pleaflinp 
In  10  (la.vs. 


App.   II. 


UNITED   STATES  BANKRUPTCY   LAW. 


[Code   Fed. 


— Tori Beat Ion. 


Conrt  to  detor- 
mine  issues 
when  facts  con- 
.IroTerted. 


Decision  where 
1) leadings  not 
filed. 


If  judge  ab- 
ftent,  case  to  be 
■referred  to 
referee 


Hearing  on 

■Oling      voluntary 
petition. 

— absence  of 
judge. 


Jur.v  trials. 
— person  against 
whom        involun- 
tary petition 
filed,  entitled. 


— right  waived. 


Attendance     of 
jury,   etc. 


to  the  petition  within  ten  days  after  the  return  day,  or  with- 
in such  further  time  as  the  court  may  allow.]  b  The  bank- 
rupt, or  any  creditor,  may  appear  and  plead  to  the  petition 
within  five  days  after  the  return  day,  or  vnthin  such  fur- 
ther time  as  the  court  may  allow. 

c  All  pleadings  setting  up  matters  of  fact  shall  be  veri- 
fied under  oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear, 
within  the  time  limited,  and  controvert  the  facts  alleged  in 
the  petition,  the  judge  shall  determine,  as  soon  as  may  be, 
the  issues  presented  by  the  pleadings,  without  the  interven- 
tion of  a  jury,  except  in  cases  where  a  jury  trial  is  given 
by  this  Act,  and  makes  the  adjudication  or  dismisses  the 
petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed 
non»  are  filed  by  the  bankrupt  or  any  of  his  creditors,  the 
judge  shall  on  the  next  day,  if  present,  or  as  soon  thereafter 
as  practicable,  make  the  adjudication  or  dismiss  the  peti- 
tion. 

f  If  the  judge  is  absent  from  the  district,  or  tlie  division 
of  the  district  in  which  the  petition  is  pending,  on  the  next 
day  after  the  last  day  on  which  pleadings  may  be  filed, 
and  none  have  been  filed  by  the  bankrupt  or  any  of  his 
creditors,  the  clerk  shall  forthwith  refer  the  case  to  the 
referee. 

g  Upon  the  filing  of  a  voluntary  petition  the  judge  shall 
hear  the  petition  and  make  the  adjudication  or  dismiss  the 
petition.  If  the  judge  is  absent  from  the  district,  or  the 
division  of  the  district  in  which  the  petition  is  filed  at  the 
time  of  the  filing,  the  clerk  shall  forthwith  refer  the  case 
to  the  referee. 

Sec.  19.  Jury  Trials. — a  A  person  against  whom  an  in- 
\oluntary  petition  has  been  filed  shall  be  entitled  to  have 
a  trial  by  jury,  in  respect  to  the  question  of  his  insolvency, 
except  as  herein  otherwise  provided,  and  any  act  of  bank- 
ruptcy alleged  in  such  petition  to  have  been  committed, 
upon  filing  a  written  application  therefor  at  or  before  the 
time  within  which  an  answer  may  be  filed.  If  such  applica- 
tion is  not  filed  within  such  time,  a  trial  by  jury  siiall  be 
deemed  to  have  been  waived. 

b  If  a  jury  is  not  in  attendance  upon  the  court,  one  may 
be  specially  summoned  for  the  trial,  or  the  case  may  be 
postponed,  or,  if  the  case  is  pending  in  one  of  the  district 
courts  within  the  jurisdiction  of  a  circuit  court  of  the 
United  States,  it  may  be  certified  for  trial  to  the  circuit 
court  sitting  at  the  same  place,  or  by  consent  of  parties 
when  sitting  at  any  other  place  in  the  same  district,  if  such 
circuit  court  has  or  is  to  have  a  jury  first  in  attendance. 
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c  The  riglit  to  submit  matters  in  controversy,  or  an  al- 
leged offense  under  this  Act,  to  a  jury  shall  be  determined 
and  enjoyed,  except  as  provided  by  this  Act,  according  to 
tlie  United  States  laws  now  in  force  or  such  as  may  be  here- 
after enacted  in  relation  to  trials  by  jury. 

Sec.  20.  Oaths,  Affirmations. — a  Oaths  required  by  this 
Act,  except  upon  hearings  in  court,  may  be  administered  by 
(1)  referees;  (2)  officers  authorized  to  administer  oaths  in 
proceedings  before  the  courts  of  the  United  States,  or  under 
the  laws  of  the  State  where  the  same  are  to  be  taken ;  and 
(3)  diplomatic  or  consular  officers  of  the  United  States  in 
any  foreign  country. 

b  Any  person  conscientiously  opposed  to  taking  an  oath, 
may,  in  lieu  thereof,  affirm.  Any  person  who  shall  affirm 
falsely  shall  be  punished  as  for  the  making  of  a  false  oath. 

Sec.  21.  Evidence. —  [a  A  court  of  bankruptcy  may,  upon 
application  of  any  officer,  bankrupt,  or  creditor,  by  order  re- 
quire any  designated  person,  including  the  bankrupt,  who 
is  a  competent  witness  under  the  laws  of  the  State  in  which 
the  proceedings  are  pending,  to  appear  in  court  or  before  a 
referee  or  the  judge  of  any  State  court,  to  be  examined 
concerning  the  acts,  conduct,  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration  under  this 
Act.] 

a  A  court  of  iankriiptcy  may,  upon  application  of  any 
officer,  bankrupt,  or  creditor,  by  order  require  any  designated 
person,  including  the  bankrupt  and  his  loife,  to  appear  in 
court  or  before  a  referee  or  judge  of  any  State  court,  to  be 
examined  concerning  the  acts,  conduct,  or  property  of  a 
bankrupt  tohose  estate  is  in  process  of  administration  under 
this  Act:  Provided,  That  the  wife  may  be  examined  only 
touching  business  transacted  by  her  or  to  lohich  she  is  a 
party,  and  to  determine  the  fact  whether  she  has  transacted 
or  been  a  party  to  any  business  of  the  bankrupt. 

b  The  right  to  take  depositions  in  proceedings  under  this 
Act  shall  be  determined  and  enjoyed  according  to  the  Unit- 
ed States  laws  now  in  force,  or  such  as  may  be  hereafter 
enacted  relating  to  the  taking  of  depositions,  except  as  here- 
in provided. 

c  Notice  of  the  taking  of  depositions  shall  be  filed  with 
the  referee  in  every  case.  When  depositions  are  to  be  taken 
in  opposition  to  the  allowance  of  a  claim  notice  shall  also 
be  served  upon  the  claimant,  and  when  in  opposition  to  a 
discharge  notice  shall  also  be  served  upon  the  bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or  of 
papers,  when  issued  by  the  clerk  or  referee,  shall  be  admit- 
ted as  evidence  with  like  force  and  effect  as  certified  copies 
of  the  records  of   district  courts  of  the  United  States   are 
Fed.  Proc— 148.  2353 
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enacted  relating  to  the  taking  of  depositions,  except  as  here- 
now  or  may  hereafter  be  admitted  as  evidence. 

e  A  certified  copy  of  the  order  approving  the  bond  of  a 
trustee  shall  constitute  conclusive  evidence  of  the  vesting  in 
him  of  the  title  to  the  property  of  the  bankrupt,  and  if  re- 
corded shall  impart  the  same  notice  that  a  deed  from  the 
bankrupt  to  the  trustee  if  recorded  would  have  imparted 
had  not  bankruptcy  proceedings  intervened. 

f  A  certified  copy  of  an  order  confirming  or  setting  aside 
a  composition,  or  granting  or  setting  aside  a  discharge,  not 
revoked,  shall  be  evidence  of  the  jurisdiction  of  the  court, 
the  regularity  of  the  proceedings,  and  of  the  fact  that  the 
order  was  made. 

g  A  certified  copy  of  an  order  confirming  a  composition 
shall  constitute  evidence  of  the  revesting  of  the  title  of  his 
property  in  the  bankrupt,  and  if  recorded  shall  impart  the 
same  notice  that  a  deed  from  the  trustee  to  the  bankrupt  if 
recorded  would  impart. 

Sec.  22.  Reference  of  Cases  after  Adjudication. — a 
After  a  person  has  been  adjudged  a  bankrupt  the  judge  may 
cause  the  trustee  to  proceed  with  the  administration  of  the 
estate,  or  refer  it  ( 1 )  generally  to  the  referee  or  specially 
with  only  limited  authority  to  act  in  the  premises  or  to 
consider  and  report  upon  specified  issues;  or  (2)  to  any 
referee  within  the  territorial  jurisdiction  of  the  court,  if  the 
convenience  of  parties  in  interest  will  be  served  thereby,  or 
for  cause,  or  if  the  bankrupt  does  not  do  business,  reside,  or 
have  his  domicile  in  the  district. 

b  The  judge  may,  at  any  time,  for  the  convenience  of  par- 
ties or  for  cause,  transfer  a  case  from  one  referee  to  an- 
other. 

Sec.  23.  Jurisdiction  of  United  States  and  State 
Courts. — a  The  United  States  circuit  courts  shall  have 
jurisdiction  of  all  controversies  at  law  and  in  equity,  as  dis- 
tinguished from  proceedings  in  bankruptcy,  between  trustees 
as  such  and  adverse  claimants  concerning  the  property  ac- 
quired or  claimed  by  the  trustees,  in  the  same  manner  and 
to  the  same  extent  only  as  though  the  bankruptcy  proceed- 
ings had  not  been  instituted  and  such  controversies  had 
been  between  the  bankrupts  and  such  adverse  claimants. 

[b  Suits  by  the  trustee  shall  only  be  brought  or  prosecut- 
ed in  the  courts  where  the  bankrupt,  whose  estate  is  being 
administered  by  such  trustee,  might  have  brought  or  prose- 
cuted them  if  proceedings  in  bankruptcy  had  not  been  in- 
stituted, unless  by  consent  of  the  proposed  defendant.] 

b  Suits  hy  the  trustee  shall  only  be  brought  or  prosecuted 
in  the  courts  where  the  bankrupt,  whose  estate  is  bei)ig  ad- 
ministered  by  such  trustee,  might  have  brought  or  prosecat- 
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ed  them  if  proceedings  in  bankruptcy  had  not  been  institut- 
ed, unless  by  consent  of  the  proposed  defendant,  except  suits 
for  the  recovery  of  property  under  section  sixty,  subdivision 
b,  and  section  sixty-seven,  subdivision  e. 

c  The  United  States  circuit  courts  shall  have  concurrent 
jurisdiction  -with  the  courts  of  bankruptcy,  within  their 
respective  territorial  limits,  of  the  offenses  enumerated  in 
this  Act. 

Sec.  24.  Jurisdiction  of  Appellate  Courts. — a  Tlie  Su- 
preme Court  of  the  I'nited  States,  the  circuit  courts  of  ap- 
peals of  the  United  States,  and  the  supreme  courts  of  the 
Territories,  in  vacation  in  chambers  and  during  their  re- 
spective terms,  as  now  or  as  they  may  be  hereafter  held,  are 
hereby  invested  with  appellate  jurisdiction  or  controversies 
arising  in  bankruptcy  proceedings  from  the  courts  of  bank- 
ruptcy from  which  they  have  appellate  jurisdiction  in  other 
cases.  The  Supreme  Court  of  the  United  States  shall  ex- 
ercise a  like  jurisdiction  from  the  courts  of  bankruptcy  not 
within  any  organized  circuit  of  the  United  States  and  from 
the  supreme  court  of  the  District  of  Columbia. 

b  The  several  circuit  courts  of  appeal  shall  have  jurisdic- 
tion in  equity,  either  interlocutory  or  final,  to  superintend 
and  revise  in  matter  of  law  the  proceedings  of  the  several 
inferior  courts  of  bankruptcy  within  their  jurisdiction. 
Such  power  shall  be  exercised  on  due  notice  and  petition  by 
any  party  aggrieved. 

Sec.  25.  Appeals  and  Writs  of  Error. — a  That  appeals, 
as  in  equity  cases,  may  be  taken  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  to  the  circuit  court  of  appeals 
of  the  United  States,  and  to  the  supreme  court  of  the  Terri- 
tories, in  the  following  cases,  to  wit,  ( 1 )  from  a  judgment 
adjudging  or  refusing  to  adjudge  the  defendant  a  bankrupt; 

(2)  from  a  judgment  granting  or  denying  a  discharge;  and 

(3)  from  a  judgment  allowing  or  rejecting  a  debt  or  claim 
of  five  hundred  dollars  or  over.  Such  appeal  sliall  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been 
rendered,  and  may  be  heard  and  determined  by  the  appellate 
court  in  term  or  vacation,  as  the  case  may  be. 

b  From  any  final  decision  of  a  court  of  appeals,  allowing 
or  rejecting  a  claim  under  this  Act,  an  appeal  may  be  had 
under  such  rules  and  within  such  time  as  may  be  prescribed 
by  the  Supreme  Court  of  the  United  States,  in  the  following 
cases  and  no  other : 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of 
two  thousand  dollars,  and  the  question  involved  is  one  which 
might  have  been  taken  on  appeal  or  writ  of  error  from  the 
highest  court  of  the  State  to  the  Supreme  Court  of  the  Unit- 
ed States;  or 
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2.  Where  some  Justice  of  the  Supreme  Court  of  the  Unit- 
ed States  shall  certify  that  in  his  opinion  the  determination 
of  the  question  or  questions  involved  in  the  allowance  or  re- 
jection of  such  claim  is  essential  to  a  uniform  construction 
of  this  Act  througliout  the  United  States. 

c  Trustees  shall  not  be  required  to  give  bond  when  they 
take  appeals  or  sue  out  writs  of  error. 

d  Controversies  may  be  certified  to  the  Supreme  Court  of 
the  United  States  from  other  courts  of  the  United  States, 
and  the  former  court  may  exercise  jurisdiction  thereof  and 
issue  writs  of  certiorari  pursuant  to  the  provisions  of  the 
United  States  laws  now  in  force  or  such  as  may  be  hereafter 
enacted. 

Sec.  26.  Arbitration  of  Controversies. — a  The  trustee 
may,  pursuant  to  the  direction  of  the  court,  submit  to  ar- 
bitration any  controversy  arising  in  the  settlement  of  the 
estate. 

b  Three  arbitrators  may  be  chosen  by  mutual  consent,  or 
one  by  the  trustee,  one  by  the  other  party  to  the  controver- 
sy, and  the  third  by  the  two  so  chosen,  or  if  they  fail  to 
agree  in  five  days  after  their  appointment  the  court  shall 
apiwini  the  third  arbitrator. 

c  The  written  finding  of  the  arbitrators,  or  a  majority 
of  them,  as  to  the  issues  presented,  may  be  filed  in  court 
and  shall   have   like  force  and  efi"ect   as   the   verdict   of  a 

Sec.  27.  Compromises. — a  The  trustee  may,  with  the  ap- 
proval of  the  court,  compromise  any  controversy  arising  in 
the  administration  of  the  estate  upon  such  terms  as  he  may 
deem  for  the  best  interests  of  the  estate. 

Sec.  28.  Designation  of  Newspapers. — a  Courts  of  bank- 
ruptcy shall  by  order  designate  a  newspaper  published  with- 
in their  respective  territorial  districts,  and  in  the  county  in 
which  the  bankrupt  resides  or  the  major  part  or  his  prop- 
erty is  situated,  in  which  notices  required  to  be  published 
by  this  Act  and  orders  which  the  court  may  direct  to  be 
published  shall  be  inserted.  Any  court  may  in  a  particular 
case,  for  the  convenience  of  parties  in  interest,  designate 
some  additional  newspaper  in  which  notices  and  orders  in 
such  case  shall  be  published. 

Sec.  29.  Offenses. — a  A  person  shall  be  punished,  by  im- 
prisonment for  a  period  not  to  exceed  five  years,  upon  con- 
viction of  the  offense  of  having  knowingly  and  fraudulently 
appropriated  to  his  own  use,  embezzled,  spent,  or  unlawfully 
transferred  any  property  or  secreted  or  destroyed  any  docu- 
ment belonging  to  a  bankrupt  estate  which  came  into  his 
charge  as  trustee. 

b  A  person  shall  be  punished,  by  imprisonment  for  a  per- 
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iod  not  to  exceed  two  years,  upon  conviction  of  tlie  ofTense 
of  having  knowingly  and  fraudulently  (1)  concealed  while 
a  bankrupt,  or  after  his  discharge,  from  his  trustee  any  of 
the  property  belonging  to  his  estate  in  bankruptcy;  or  (2) 
made  a  false  oath  or  account  in,  or  in  relation  to,  any  pro- 
ceeding in  bankruptcy;  (3)  presented  under  oath  any  false 
claim  for  proof  against  the  estate  of  a  bankrupt,  or  used 
any  such  claim  in  composition  personally  or  by  agent,  proxj', 
or  attorney,  or  as  agent,  proxy,  or  attorney;  or  (4)  received 
any  material  amount  of  property  from  a  bankrupt  after  the 
filing  of  the  petition,  with  intent  to  defeat  this  Act;  or 
(5)  extorted  or  attempted  to  extort  any  money  or  property 
from  any  person  as  a  consideration  for  acting  or  forbearing 
to  act  in  bankruptcy  proceedings. 

e  A  person  shall  be  punished  by  fine,  not  to  exceed  five 
hundred  dollars,  and  forfeit  his  ofTice,  and  the  same  shall 
thereupon  become  vacant,  upon  conviction  of  the  offense  of 
having  knowingly  ( 1 )  acted  as  a  referee  in  a  case  in  which 
he  is  directly  or  indirectly  interested;  or  (2)  purchased, 
while  a  referee,  directly  or  indirectly,  any  propertj^  of  the 
estate  in  bankruptcy  of  which  he  is  referee;  or  (3)  refused, 
while  a  referee  or  trustee,  to  permit  a  reasonable  opportun- 
ity for  the  inspection  of  the  accounts  relating  to  the  affairs 
of,  and  the  papers  and  records  of,  estates  in  his  charge  by 
parties  in  interest  when  directed  by  the  court  so  to  do. 

d  A  person  shall  not  be  prosecuted  for  any  offense  arising 
under  this  Act  unless  the  indictment  is  found  or  the  infor- 
mation is  filed  in  court  within  one  year  after  the  commis- 
sion of  the  offense. 

Sec.  30.  Rules,  Forms  and  Orders. — a  All  necessary 
rules,  forms,  and  orders  as  to  procedure  and  for  carrying 
this  Act  into  force  and  effect  shall  be  prescribed,  and  may 
be  amended  from  time  to  time,  by  the  Supreme  Court  of  the 
United  States. 

Sec.  31.  Computation  of  Time. — a  Whenever  time  is 
enumerated  by  days  in  this  Act,  or  in  any  proceeding  in 
bankruptcy,  the  number  of  days  shall  be  computed  by  ex- 
cluding the  first  and  including  the  last,  unless  the  last  fall 
on  a  Sunday  or  holiday,  in  which  event  the  day  last  in- 
cluded shall  be  the  next  day  thereafter  which  is  not  a  Sun- 
day or  a  legal  holiday. 

Sec.  32.  Transfer  of  Cases. — a  In  the  event  petitions  are 
filed  against  the  same  person,  or  against  different  members 
of  a  partnership,  in  different  courts  of  bankruptcy  each  of 
which  has  jurisdiction,  the  cases  shall  be  transferred,  by 
order  of  the  courts  relinquishing  jurisdiction,  to  and  be 
consolidated  by  the  one  of  such  courts  which  can  proceed 
with  the  same  for  the  greatest  convenience  of  parties  in 
intorest.  2357 
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OFFICERS,   THEIR    DUTIES   AND   COMPENSATION. 

Sec.  33.  Ckeation  of  Two  Offices. — a  The  offices  of  ref- 
eree and  trustee  are  hereby  created. 

Sec.  34.  Appointment,  Removal,  and  Districts  of  Ref- 
erees.— a  Courts  of  bankruptcy  shall,  within  the  territor- 
ial limits  of  which  they  respectively  have  jurisdiction,  (1) 
appoint  referees,  each  for  a  term  of  two  years,  and  may,  in 
tlieir  discretion,  remove  them  because  their  services  are 
not  needed,  or  for  other  cause;  and  (2)  designate,  and  from 
time  to  time  change,  the  limits  of  the  districts  or  referees, 
so  that  each  county,  where  the  services  of  a  referee  are  need- 
ed, may  constitute  at  least  one  district. 

Sec.  35.  Qualifications  :  of  Referees. — a  Individuals 
sliall  not  be  eligible  to  appointment  as  referees  unless  they 
are  respectively  ( 1 )  competent  to  perform  the  duties  of  that 
office;  (2)  not  holding  any  office  of  profit  or  emolument  un- 
der the  laws  of  the  United  States  or  of  any  State  other  than 
commissioners  of  deeds,  justices  of  the  peace,  masters  in 
chancery,  or  notaries  public;  (3)  not  related  by  consanguin- 
ity or  affinity,  within  the  third  degree  as  determined  by  the 
common  law,  to  any  of  the  judges  of  the  courts  of  bankrupt- 
cy or  circuit  courts  of  the  United  States,  or  of  the  justices 
or  judges  of  the  appellate  courts  of  the  districts  wherein 
they  may  be  appointed;  and  (4)  residents  of,  or  have  their 
offices  in,  the  territorial  districts  for  which  they  are  to  be 
appointed. 

Sec.  36.  O.vTiis  OF  Office  of  Referees. — a  Referees  shall 
take  the  same  oath  of  office  as  that  prescribed  for  judge.-* 
of  United  States  courts. 

Sec.  37.  Number  of  Referees. — a  Such  number  of  referees 
shall  be  appointed  as  may  be  necessary  to  assist  in  expedi- 
tiously transacting  tlie  bankruptcy  business  pending  in  the 
various  courts  of  bankruptcy. 

Sec.  38.  Jurisdiction  of  Referees. — a  Referees  respect- 
ively are  licreby  invested,  subject  always  to  a  review  by  the 
judge,  within  the  limits  of  their  districts  as  established 
from  time  to  time,  with  jurisdiction  to  (1)  consider  all  pe- 
titions referred  to  them  by  the  clerks  and  make  the  adjudi- 
cations or  dismiss  the  petitions;  (2)  exercise  the  powers 
vested  in  courts  of  bankruptcy  for  administering  of  oaths 
to  and  the  examination  of  persons  as  witnesses  and  for  re- 
quiring the  production  of  documents  in  proceedings  before 
them,  except  the  power  of  commitment;  (3)  exercise  the 
powers  of  the  judge  for  the  taking  possession  and  releasing 
of  the  property  of  the  bankrupt  in  the  event  of  the  issuance 
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by  the  clerk  of  a  certificate  showing  the  absence  of  a  judge 
from  the  judicial  district,  or  the  division  of  tlic  district,  or 
his  sickness,  or  inability  to  act;  (4)  perform  sucii  part  of 
tlie  duties,  except  as  to  questions  arising  out  of  the  appli- 
cations of  bankrupts  for  compositions  or  discharges,  as  are 
by  this  Act  conferred  on  courts  of  bankruptcy  and  as  shall 
be  prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy 
of  tlieir  respective  districts,  except  as  herein  otherwise  pro- 
vided; and  (5)  upon  the  application  of  the  trustee  during 
the  examination  of  the  bankrupts,  or  other  proceedings,  au- 
thorize the  employment  of  stenograpliers  at  the  expense  of 
the  estates  at  a  compensation  not  to  exceed  ten  cents  per 
folio  for  reporting  and  transcribing  the   proceedings. 

Sec.  39.  Duties  of  Referees. — a  Referees  shall  ( 1 )  de- 
clare dividends  and  prepare  and  deliver  to  trustees  dividend 
sheets  showing  the  dividends  declared  and  to  whom  payable; 
(2)  examine  all  schedules  of  property  and  lists  of  creditors 
filed  by  bankrupts  and  cause  such  as  are  incomplete  or  de- 
fective to  be  amended;  (3)  furnish  such  information  con- 
cerning the  estates  in  process  of  administration  before  them 
as  may  be  requested  by  the  parties  in  interest;  (4)  give  no- 
tices to  creditors  as  herein  provided;  (5)  make  up  records 
embodying  the  evidence,  or  the  substance  thereof,  as  agreed 
upon  by  the  parties  in  all  contested  matters  arising  before 
them,  whenever  requested  to  do  so  by  either  of  the  parties 
thereto,  together  with  their  findings  therein,  and  transmit 
them  to  the  judges;  (6)  prepare  and  file  the  schedules  of 
property  and  lists  of  creditors  required  to  be  filed  by  the 
bankrupts,  or  cause  the  same  to  be  done,  Avhen  the  bank- 
rupts fail,  refuse,  or  neglect  to  do  so;  (7)  safely  keep,  per- 
fect, and  transmit  to  the  clerks  the  records,  herein  required 
to  be  kept  by  them,  when  the  cases  are  concluded;  (8)  trans- 
mit to  the  clerks  such  papers  as  may  be  on  file  before  them 
whenever  the  same  are  needed  in  any  proceedings  in  courts, 
and  in  like  manner  secure  the  return  of  such  papers  after 
they  have  been  used,  or,  if  it  be  impracticable  to  transmit 
the  original  papers,  transmit  certified  copies  thereof  by 
mail;  (9)  upon  application  of  any  party  in  interest,  pre- 
serve the  evidence  taken  or  the  substance  thereof  as  agreed 
upon  by  the  parties  before  them  when  a  stenographer  is  not 
in  attendance;  and  (10)  whenever  their  respective  offices  are 
in  the  same  cities  or  towns  where  the  courts  of  bankruptcy 
convene,  call  upon  and  receive  from  the  clerks  all  papers 
filed  in  courts  of  bankruptcy  which  have  been  referred  to 
them. 

b  Referees  shall  not  ( 1 )  act  in  cases  in  which  they  are  di- 
rectly or  indirectly  interested;  (2)  practice  as  attorneys 
and  counselors  at  law  in  any  bankruptcy  proceedings;   or 
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(3)  purchase,  directly  or  indirectly,  any  property  of  an  es- 
tate in  bankruptcy. 

Sec.  40.  Compensation  of  Referees. —  [a  Referees  shall 
receive  as  full  compensation  for  their  services,  payable  after 
they  are  rendered,  a  fee  of  ten  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except 
when  a  fee  is  not  required  from  a  voluntary  bankrupt,  and 
from  estates  which  have  been  administered  before  them  one 
per  centum  commissions  on  sums  to  be  paid  as  dividends  and 
commissions,  or  one  half  of  one  per  centum  on  the  amount  to 
be  paid  to  creditors  upon  the  confirmation  of  a  composition.] 
a  Referees  shall  receive  as  full  compensation  for  their  serv- 
ices, payable  after  they  are  rendered,  a  fee  of  fifteen  dollars 
deposited  with  the  clerk  at  the  time  the  petition  is  filed  in 
each  case,  except  when  a  fee  is  not  required  from  a  volun- 
tary bankrupt,  and  twenty-five  cents  for  every  proof  of  claim 
filed  for  alloioance,  to  be  paid  from  the  estate,  if  any,  as  a 
part  of  the  cost  of  administration,  and  from  estates  which 
have  been  administered  before  them  one  per  centum  commis- 
sions on  all  moneys  disbursed  to  creditors  by  the  trustee,  or 
one  half  of  one  per  centum  on  the  amount  to  be  paid  to  cred- 
itors upon  the  confirmation  of  a  composition. 

b  Whenever  a  case  is  transferred  from  one  referee  to  an- 
other, the  judge  shall  determine  the  proportion  in  which  the 
fee  and  commissions  therefor  shall  be  divided  between  the 
referees. 

c  In  the  event  of  a  reference  of  a  case  being  revoked 
before  it  is  concluded,  and  when  the  case  is  especially  re- 
ferred, the  judge  shall  determine  what  part  of  the  fee  and 
commissions  shall  be  paid  to  the  referee. 

Sec.  41.  CoNTEiiPTS  BEFORE  REFEREES. — a  A  persou  shall 
not,  in  proceedings  before  a  referee,  (1)  disobey  or  resist 
any  lawful  order,  process,  or  writ;  (2)  misbehave  during  a 
hearing  or  so  near  the  place  thereof  as  to  obstruct  the  same; 
(3)  neglect  to  produce,  after  having  been  ordered  to  do  so, 
any  pertinent  document;  or  (4)  refuse  to  appear,  after  hav- 
ing been  subpoenaed,  or,  upon  appearing,  refuse  to  take  the 
oath  as  a  witness,  or,  after  having  taken  the  oath,  refuse  to 
be  examined  according  to  law:  Provided,  That  no  person 
shall  be  required  to  attend  as  a  witness  before  a  referee  at  a 
place  outside  the  State  of  his  residence,  and  more  than  one 
hundred  miles  from  such  place  of  residence,  and  only  in 
case  his  lawful  mileage  and  fee  for  one  day's  attendance 
shall  be  first  paid  or  tendered  to  him. 

b  The  referee  shall  certify  the  facts  to  the  judge,  if  any 

person  shall  do  any  of  the  things  forbidden  in  this  section. 

The  judge  shall  thereupon,  in  a  summary  manner,  hear  the 

evidence  as  to  the  acts  complained  of,  and,  if  it  is  such  as  to 
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warrant  him  in  so  doing,  punish  sucli  person  in  tlie  same 
manner  and  to  the  same  extent  as  for  a  contempt  committed 
before  the  court  of  bankruptcy,  or  commit  such  person  upon 
the  same  conditions  as  if  the  doing  of  the  forbidden  act  had 
occurred  witli  reference  to  the  process  of,  or  in  the  presence 
of,  the  court. 

Sec.  42.  Records  of  Referee.s. — a  The  records  of  all  pro- 
ceedings in  each  case  before  a  referee  shall  be  kept  as  nearly 
as  may  be  in  the  same  manner  as  records  are  now  kept  in 
equity  cases  in  circuit  courts  of  the   United    States. 

b  A  record  of  the  proceedings  in  each  ca.se  shall  be  kept 
in  a  separate  book  or  books,  and  shall,  together  Avith  the 
papers  on  file,  constitute  the  records  of  the  case. 

c  The  book  or  books  containing  a  record  of  the  proceed- 
ings shall,  when  the  case  is  concluded  before  the  referee,  be 
certified  to  by  him,  and,  together  with  such  papers  as  arc 
on  file  before  him,  be  transmitted  to  the  court  of  bank- 
ruptcy and  shall  there  remain  as  part  of  the  records  of  the 
court. 

Sec.  43.  Referee's  Absence  or  Disability. — a  Whenever 
the  ofi3ce  of  a  referee  is  vacant,  or  its  occupant  is  absent  or 
disqualified  to  act,  the  judge  may  act,  or  may  appoint  an- 
other referee,  or  another  referee  holding  an  appointment 
under  the  came  court  may,  by  order  of  the  judge,  tempo- 
rarily fill  the  vacancy. 

Sec.  44.  Appointme.nt  of  Trustees. — a  The  creditors  of  a 
bankrupt  estate  shall,  at  their  first  meeting  after  tlie  ad- 
judication or  after  a  vacancy  has  occurred  in  the  office  of 
trustee,  or  after  an  estate  has  been  reopened,  or  after  a 
composition  has  been  set  aside  or  a  discharge  revoked,  or  if 
there  is  a  vacancy  in  the  office  of  trustee,  appoint  one  trustee 
or  three  trustees  of  such  estate.  If  the  creditors  do  not  ap- 
point a  trustee  or  trustees  as  herein  provided,  the  court 
sliall  do  so. 

Sec.  45.  Qualifications  of  Trustees. — a  Trustees  may 
be  (1)  individuals  who  are  respectively  competent  to  per- 
form the  duties  of  that  office,  and  reside  or  have  an  office 
in  the  judicial  district  within  which  they  are  appointed,  or 
(2)  corporations  authorized  by  their  charters  or  by  law  to 
act  in  such  capacity  and  having  an  office  in  the  judicial  dis- 
trict within  wliich  they  are  appointed. 

Sec.  45.  Death  or  Removal  of  Trustees. — a  The  death 
or  removal  of  a  trustee  shall  not  abate  any  suit  or  pro- 
ceeding which  he  is  prosecuting  or  defending  at  the  time  of 
his  death  or  removal,  but  the  same  may  be  proceeded  with 
or  defended  by  his  joint  trustee  or  successor  in  the  same 
manner  as  though  the  same  had  been  commenced  or  was 
being  defended  by  such  joint  trustee  alone  or  by  such  suc- 
cessor. 2361 
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Sec.  47.  Duties  of  Trustees. — a  Trustees  shall  respective- 
ly ( 1 )  account  for  and  pay  over  to  the  estates  under  their 
control  all  interest  received  by  them  upon  property  of  such 
estates;  (2)  collect  and  reduce  to  money  the  property  of  the 
estates  for  which  they  are  trustees,  under  the  direction  of 
the  court,  and  close  up  the  estate  as  expeditiously  as  is 
compatible  with  the  best  interests  of  the  parties  in  inter- 
est; (3)  deposit  all  money  received  by  them  in  one  of  the 
designated  depositories;  (4)  disburse  money  only  by  check 
or  draft  on  the  depositories  in  which  it  has  been  deposited; 
(5)  furnish  such  information  concerning  the  estates  of 
which  they  are  trustees  and  their  administration  as  may  be 
requested  by  parties  in  intere.gt;  (6)  keep  regular  accounts 
showing  all  amounts  received  and  from  what  sources  and  all 
amounts  expended  and  on  what  accounts;  (7)  lay  before  the 
final  meeting  of  the  creditors  detailed  statements  of  the  ad- 
ministration of  the  estates;  (8)  make  final  reports  and  file 
final  accounts  with  the  courts  fifteen  days  before  the  days 
fixed  for  the  final  meetings  of  the  creditors;  (9)  pay  divi- 
dends within  ten  days  after  they  are  declared  by  the  refer- 
ees; (10)  report  to  the  courts,  in  writing,  the  condition  of 
the  estates  and  the  amounts  of  money  on  hand,  and  such 
other  details  as  may  be  required  by  the  courts,  within  the 
first  month  after  their  appointment  and  every  two  months 
thereafter,  unless  otherwise  ordered  by  the  courts;  and  (11) 
set  apart  the  bankrupt's  exemptions  and  report  the  items 
an  estimated  value  thereof  to  the  court  as  soon  as  practic- 
able after  their  appointment. 

b  Whenever  three  trustees  have  been  appointed  for  an 
estate,  the  concurrence  of  at  least  two  of  them  shall  be 
necessary  to  the  validity  of  their  every  act  concerning  the 
administration  of  the  estate. 

c  The  trustee  shall,  within  thirty  days  after  the  adjudica- 
tion, file  a  certified  copy  of  the  decree  of  adjudication  in 
the  office  ichere  conveyances  of  real  estate  are  recorded  in 
every  county  where  the  bankrupt  oions  real  estate  not  ex- 
empt from  execution,  and  pay  the  fee  for  such  filing,  and  he 
shall  receive  a  compensation  of  fifty  cents  for  each  copy  so 
filed,  ivhich,  together  with  the  filing  fee,  shall  he  paid  out  of 
the  estate  of  the  bankrupt  as  a  part  of  the  costs  and  dis- 
bursements of   the  proceedings. 

Sec.  48.  Compensation  of  Tuustees.— [a  Trustees  shall 
receive,  as  full  compensation  for  their  services,  payable  after 
they  are  rendered,  a  fee  of  five  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except 
when  a  fee  is  not  required  from  a  voluntary  bankrupt,  and 
from  estates  which  tliey  liave  administered,  such  commis- 
sions on  sums  to  be  paid  as  dividends  and  commissions  as 
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may  be  allowed  by  the  courts,  not  to  exceed  three  per  centum 
•on  the  first  five  thousand  dollars  or  less,  two  per  centum  on 
the  second  five  thousand  dollars  or  part  thereof,  and  one  per 
centum  on  such  sums  in  excess  of  ten  thousand  dollars.]  a 
Trustees  shall  receive  for  their  services,  payable  after  they 
■are  rendered,  a  feet  of  five  dollars  deposited  with  the  clerk  at 
the  time  the  petition  is  filed  in  each  case,  except  \chcn  a  fee 
is  not  required  of  a  voluntary  bankrupt,  and  from  estates 
which  they  have  administered  such  commissio)is  on  all 
moneys  disbursed  by  them  as  mjy  be  allowed  by  the  courts, 
not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars 
or  less,  four  per  centum  on  moneys  in  excess  of  five  hundred 
■dollars  and  less  than  fifteen  hundred  dollars,  tivo  per  cen- 
tum on  moneys  in  excess  of  fifteen  hundred  dollars  and  less 
ihan  ten  thousand  dollars,  and  one  per  centum  on  moneys 
in  excess  of  ten  thousand  dollars.  And  in  case  of  the  con- 
firmation of  a  composition  after  the  trustee  has  qualified 
the  court  may  allow  him,  as  compensation,  not  to  exceed 
one-half  of  one  per  centum  of  the  amount  to  be  paid  the 
creditors  on  such  composition. 

b  In  the  event  of  an  estate  being  administered  by  three 
trustees  instead  of  one  trustee  or  by  successive  trustees,  ment^  wliere^more 
-the  court  shall  apportion  the  fees  and  commissions  between  than  one. 
them  according  to  the  services  actually  rendered,  so  that 
there  shall  not  be  paid  to  trustees  for  the  administering  of 
any  estate  a  greater  amount  than  one  trustee  would  be 
entitled  to. 

c  The  court  may,  in  its  discretion,  withhold  all  compen-  .,, ,   ,„ 

•"  '  '  — withholding 

sation  from  any  trustee  who  has  been   removed  for  cause,    of. 

Sec.  49.  Accounts  and  Papers  of  Trustees. — a  The 
accounts  and  papers  of  trustees  shall  be  open  to  the  in* 
spection  of  ofiicers  and  all  parties  in  interest. 

Sec.  50.  Bonds  of  Referees  and  Trustees. — a  Referees, 
before  assuming  the  duties  of  their  oflices,  and  within  such 
time  as  the  district  courts  of  the  United  States  having  ju- 
risdiction shall  prescribe,  sliall  respectively  qualify  by  en- 
tering into  bond  of  the  United  States  in  such  sum  as  shall 
be  fixed  by  such  courts,  not  to  exceed  five  thousand  dollars, 
with  such  sureties  as  shall  be  approved  by  such  courts,  con- 
ditioned for  the  faithful  performance  of  their  official  duties. 

b  Trustees,  before  entering  upon  tlie  performance  of  tiieir 
official  duties,  and  within  ten  days  after  their  appointment, 
or  within  sucli  furtlser  time,  not  to  exceed  five  days,  as  the 
court  may  permit,  shall  respectively  qualify  by  entering 
into  bond  to  the  United  States,  witli  such  sureties  as  sliall 
be  approved  by  the  courts,  conditioned  for  the  faitliful  per- 
iformance  of  their  official  duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first  meet- 
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iiig  after  the  adjudication,  or  after  a  vacancy  has  occurred; 
in  the  ofiice  of  trustee,  or  after  an  estate  has  been  re- 
opened, or  after  a  composition  has  been  set  aside  or  a  dis- 
cliarge  revoked,  if  there  is  a  vacancy  in  the  office  of  trus- 
tee, shall  fi.x  the  amount  of  the  bond  of  the  trustee;  they 
may  at  any  time  increase  the  amount  of  the  bond.  If 
the  creditors  do  not  fix  the  amount  of  the  bond  of  the 
trustee  as  herein  provided  the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual  value 
of  the  property  of  sureties. 

e  There  shall  be  at  least  two  sureties  upon  each  bond. 

f  The  actual  value  of  the  property  of  the  sureties,  over 
and  above  their  liabilities  and  exemptions,  on  each  bond 
shall  equal  at  least  the  amount  of  such  bond. 

g.  Corporations  organized  for  the  purpose  of  becoming, 
sureties  upon  bonds,  or  authorized  by  law  to  do  so,  may 
be  accepted  as  sureties  upon  the  bonds  of  referees  and 
trustees  whenever  the  courts  are  satisfied  that  the  rights, 
of  all  parties  in  interest  will  be  thereby  amply  protected. 

h  Bonds  of  referees,  trustees,  and  designated  depositories- 
shall  be  filed  of  record  in  the  office  of  the  clerk  of  the- 
court  and  may  be  sued  upon  in  the  name  of  the  United 
States  for  the  use  of  any  person  injured  by  a  breach  of 
tlieir  conditions. 

i  Trustees  shall  not  be  liable,  personally  or  on  their 
bonds,  to  the  United  States,  for  any  penalties  or  forfei- 
tures incurred  by  the  bankrupts  under  this  Act,  of  whose 
estate  they  are  respectively  trustees. 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as 
herein  provided  and  within  the  time  limited,  he  shall  be 
deemed  to  have  declined  his  appointment,  and  such  failure 
shall  create  a  vacancy  in  his  office. 

1  Suits  upon  referees'  bonds  shall  not  bo  brought  subse- 
quent to  two  years  after  the  alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brouglit  sub- 
sequent to  two  years  after  the  estate  has  been  closed. 

Sec.  51.  Duties  of  Clerks. — a  Clerks  shall  respectively 
( 1 )  account  for,  as  for  other  fees  received  by  them,  the- 
clerk's  fee  paid  in  each  case  and  such  other  fees  as  may  be 
received  for  certified  copies  of  records  which  may  be  pre- 
pared for  persons  other  than  officers;  (2)  collect  the  fees. 
of  the  clerk,  referee^  and  trustee  in  each  case  instituted 
before  filing  the  petition,  except  the  petition  of  a  proposed 
voluntary  bankrupt  which  is  accompanied  by  an  affidavit 
stating  that  the  petitioner  is  without,  and  can  not  obtain^ 
the  money  with  which  to  pay  such  fees;  (3)  deliver  to  the 
referees  upon  application  all  papers  which  may  be  referred: 
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to  thorn,  or  if  the  oflicors  of  such  referees  arc  not  in  the 
same  cities  or  towns  as  tlie  offices  of  sucli  clerks,  transmit 
sucli  papers  by  mail,  and  in  like  manner  return  papers 
Mhicli  were  received  from  such  referees  after  they  have 
been  used;  (4)  and  within  ten  days  after  each  case  has  been 
closed  pay  to  the  referee,  if  the  case  was  referred,  the  fe« 
collected  for  him,  and  to  the  trustee  the  fee  collected  for 
liim  at  the  time  of  filing  the  petition. 

Sec.  52.  CoMPE^'SATION  OF  Clerks  and  Marshals. — 
a  Clerks  shall  respectively  receive  as  full  compensation  for 
their  service  to  each  estate,  a  filing  fee  of  ten  dollars,  ex- 
■cept  when  a  fee  is  not  required  from  a  voluntary  bankrupt, 
b  Marslials  shall  respectively  receive  from  the  estate 
■where  an  adjudication  in  bankruptcy  is  made,  except  as 
iherein  otherwise  provided,  for  the  performance  of  their 
services  in  proceedings  in  bankruptcy,  the  same  fees,  and 
■account  for  them  in  the  same  way,  as  they  are  entitled  to 
receive  for  the  performance  of  the  same  or  similar  services 
in  other  cases  in  accordance  with  laws  now  in  force,  or 
such  as  may  be  hereafter  enacted,  fixing  the  compensation 
of  marshals. 

Sec.  53.  Duties  of  Attorney-General. — a  The  Attorney- 
General  shall  annually  lay  before  Congress  statistical  tables 
showing  for  the  whole  country,  and  by  States,  the  number  of 
<cases  during  the  year  of  voluntary  and  involuntary  bank- 
ruptcy; the  amount  of  the  property  of  the  estates;  the  divi- 
dends paid  and  the  expenses  of  administering  such  estates; 
and  such  other  like  information  as  he  may  deem  important. 
Sec.  54.  Statistics  of  Bankruptcy  Proceedings. — 
a  Officers  shall  furnish  in  writing  and  transmit  by  mail 
such  information  as  is  within  their  knowledge,  and  as  may 
he  shown  by  the  records  and  papers  in  their  possession,  to 
the  Attorney-General,  for  statistical  purposes,  within  ten 
days  after  being  requested  by  him  to  do  so. 
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CHAPTER  VI. 


creditors. 


Creditors. 


Sec.  55.  Meeting  of  Creditors. — a  The  court  shall  cause 
the  first  meeting  of  the  creditors  of  a  bankrupt  to  be  held, 
not  less  than  ten  nor  more  than  thirty  days  after  the  ad- 
judication, at  the  county  seat  of  the  county  in  which  the 
bankrupt  has  had  his  principal  place  of  business,  resided, 
or  had  his  domicil ;  or  if  that  place  would  be  manfestly  in- 
convenient as  a  place  of  meeting  for  the  parties  in  interest, 
or  if  the  bankrupt  is  one  who  does  not  do  business,  reside, 
or  have   his   domicil   within   the   United   States,   the   court 
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shall  fix  a  place  for  the  meeting  which  is  the  most  conven- 
ient for  parties  in  interest.  If  such  meeting  should  by  any 
mischance  not  be  held  within  such  time,  the  court  shall  fix 
the  date,  as  soon  as  may  be  thereafter,  when  it  shall  be- 
held. 

b  At  the  first  meeting  of  creditors  the  judge  or  referee- 
shall  preside,  and,  before  proceeding  with  the  other  business,, 
may  allow  or  disallow  the  claims  of  creditors  there  pre- 
sented, and  may  publicly  examine  the  bankrupt  or  cause- 
him  to  be  examined  at  the  instance  of  any  creditor. 

c  The  creditors  shall  at  each  meeting  take  such  steps  as- 
may  be  pertinent  and  necessary  for  the  promotion  of  the 
best  interests  of  the  estate  and  the  enforcement  of  this  Act. 

d  A  meeting  of  creditors,  subsequent  to  the  first  one,, 
may  be  held  at  any  time  and  place  when  all  of  the  creditors 
\vho  have  secured  the  allowance  of  their  claims  sign  a  writ- 
ten consent  to  hold  a  meeting  at  such  time  and  place. 

e  The  court  shall  call  a  meeting  of  creditors  whenever 
one-fourth  or  more  in  number  of  those  who  have  proven 
their  claims  shall  file  a  written  request  to  that  effect;  if 
such  request  is  signed  by  a  majority  of  such  creditors,  which 
number  represents  a  majority  in  amount  of  such  claims,, 
and  contains  a  request  for  such  meeting  to  be  held  at  a 
designated  place,  the  court  shall  call  such  meeting  at  such 
place  within  thirty  days  after  the  date  of  the  filing  of  the- 
request. 

f  Whenever  the  affairs  of  the  estate  are  ready  to  be 
closed  a  final  meeting  of  creditors  shall  be  ordered. 

Sec.  56.  Voters  at  I\Ieeting,s  of  Creditors. — a  Cred- 
itors shall  pass  upon  matters  submitted  to  them  at  their 
meetings  by  a  majority  vote  in  number  and  amount  of 
claims  of  all  creditors  whose  claims  have  been  allowed  and 
are  present,  except  as  herein  otherwise  provided. 

b  Creditors  holding  claims  which  are  secured  or  have 
priority  shall  not,  in  respect  to  such  claims,  be  entitled  to 
vote  at  creditors'  meetings,  nor  shall  such  claims  be  counted 
in  computing  either  the  number  of  creditors  or  the  amount 
of  their  claims,  unless  the  amounts  of  such  claims  exceed 
the  values  of  such  securities  or  priorities,  and  then  only  for 
such  excess. 

Sec.  57.  Proof  and  Allowance  of  Claims. — a  Proof  of 
claims  shall  consist  of  a  statement  under  oath,  in  writing,, 
signed  by  a  creditor  setting  forth  the  claim,  the  consider- 
ation therefor,  and  whether  any,  and,  if  so  what,  securities- 
are  held  therefor,  and  whether  any,  and,  if  so  what,  pay- 
ments have  been  made  thereon,  and  that  the  sum  claimed 
is  justly  owing  from  the  bankrupt  to  the  creditor. 
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b  Whenever  a  claim  is  bounded  upon  an  instrunu'nt  of 
writing,  such  instruniont,  unless  lost  or  destro\-ed,  shall  be 
filed  with  the  proof  of  claim.  If  such  instrument  is  lost  or 
destroyed,  a  statement  of  such  fact  and  of  the  circumstances 
of  such  loss  or  destruction  shall  be  filed  under  oath  with 
the  claim.  After  the  claim  is  allowed  or  disallowed,  such 
instrument  may  be  withdrawn  by  permission  of  the  court, 
upon  leaving  a  copy  thereof  on  file  with  the  claim. 

c  Claims  after  being  proved  may,  for  the  purpose  of  al- 
lowance, be  filed  by  the  claimants  in  the  court  where  the 
proceedings  are  pending  or  before  the  referee  if  the  case  has 
been  referred. 

d  Claims  which  have  been  duly  proved  shall  be  allowed, 
upon  receipt  by  or  upon  presentation  to  the  court,  unless 
objection  to  their  allowance  shall  be  made  by  parties  in  in- 
terest, or  their  consideration  be  continued  for  cause  b}-  the 
court  upon  its  own  motion. 

e  Claims  of  secured  creditors  and  those  who  have  prior- 
ity may  be  allowed  to  enable  such  creditors  to  participate 
in  the  proceedings  at  creditors'  meetings  held  prior  to  the 
determination  of  the  value  of  their  securities  of  priorities, 
but  shall  be  allowed  for  such  sums  only  as  to  the  courts 
seem  to  be  owing  over  and  above  the  value  of  their  secur- 
ities of  priorities. 

f  Objections  to  claims  shall  be  heard  and  determined  as 
soon  as  the  convenience  of  the  court  and  the  best  interests 
of  the  estates  and  the  claimants  will  permit. 

[g  The  claims  of  creditors  who  have  received  prefer- 
ences shall  not  be  allowed  unless  such  creditors  shall  sur- 
render their  preferences.] 

g  The  claims  of  creditors  who  have  received  preferences, 
voidable  under  section  sixty,  subdivision  b,  or  to  tvhom  con- 
veyances, transfers,  assignments,  or  incumbrances,  void  or 
voidable  under  section  sixty-seven,  subdivision  e,  have  been 
made  or  given,  shall  not  be  allowed  unless  such  creditors 
sJiall  surrender  such  preferences,  conveyances,  transfers, 
assignments  or  incumbrances. 

li  The  value  of  securities  held  by  secured  creditors  shall 
be  determined  by  converting  the  same  into  money  accord- 
ing to  the  terms  of  the  agreement  pursuant  to  which  such 
securities  were  delivered  to  such  creditors  or  by  such  cred- 
itors and  the  trustee,  by  agreement,  .arbitration,  compro- 
mise, or  litigation,  as  the  court  may  direct,  and  the  amount 
of  such  value  shall  be  credited  upon  such  claims,  and  a  divi- 
dend shall  be  paid  only  on  the  unpaid  balance. 

i  Whenever  a  creditor,  whose  claim  against  a  banicrupv. 
estate  is  secured  by  the  individual  undertaking  of  any  per- 
son, fails  to  prove  such  claim,  such  person  may  do  so  in  the 
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creditor's  name,  and  if  he  discharge  such  undertaking  in 
whole  or  in  part  he  shall  be  subrogated  to  that  extent  to  the 
rights  of  the  creditor. 

j  Debts  owing  to  the  United  States,  a  State,  a  county,  a 
district,  or  a  municipality,  as  a  penalty  or  forfeiture  shall 
not  be  allowed,  except  for  the  amount  of  the  pecuniary  loss 
sustained  by  the  act,  transaction,  or  proceeding  out  of  which 
the  penalty  or  forfeiture  arose,  with  reasonable  aiil  actual 
costs  occasioned  thereby  and  such  interest  as  may  have  ac- 
crued thereon  according  to  law. 

k  Claims  which  have  been  allowed  may  l>e  reconsidered 
for  cause  and  reallowed  or  rejected  in  whole  or  in  part, 
according  to  the  equities  of  the  case,  before  but  not  after 
the  estate  has  been  closed. 

I  \\  henever  a  claim  shall  have  been  reconsidered  and  re- 
jected, in  whole  or  in  part,  upon  which  a  dividend  has  been 
paid,  the  trustee  may  recover  from  the  creditor  the  amount 
of  the  dividend  received  upon  the  claim  if  rejected  in  whole, 
or  the  proportional  part  thereof  if  rejected  only  in  part. 

m  The  claim  of  any  estate  which  is  being  administered 
in  bankruptcy  against  any  like  estate  may  be  pr-^ved  by 
the  trustee  and  allowed  by  the  court  in  the  same  manner 
and  upon  like  terms  as  the  claims  of  other  creditors. 

n  Claims  shall  not  be  proved  against  a  bankrupt  estate 
subsequent  to  one  year  after  the  adjudication;  or  if  they 
are  liquidated  by  litigation  and  the  final  judgment  therein 
is  rendered  within  thirty  days  before  or  after  the  expira- 
tion of  such  time,  then  within  sixty  days  after  the  ren- 
dition of  such  judgment:  Provided,  That  the  right  of  in- 
fants and  insane  persons  without  guardians,  without  notice 
of  the  proceedings,  may  continue  six  months  longer. 

Sec.  58.  Notices  to  Creditors. — a  Creditors  shall  have 
at  least  ten  days'  notice  by  mail,  to  their  respective  ad- 
dresses as  they  appear  in  the  list  of  creditors  of  the  bank- 
rupt, or  as  afterwards  filed  with  the  papers  in  the  case  by 
the  creditors,  unless  they  waive  notice  in  writing,  of  ( 1 ) 
all  examinations  of  the  bankrupt;  (2)  all  hearings  upon 
applications  for  the  confirmation  of  compositions  of  the 
discharge  of  bankrupt;  (3)  all  meetings  of  creditors;  (4) 
all  proposed  sales  of  property;  (5)  the  declarati^on  and  time 
of  payment  of  dividends;  (6)  the  filing  of  the  final  accounts 
of  the  trustee,  and  the  time  when  and  the  place  where  they 
will  be  examined  and  passed  upon;  (7)  the  proposed  com- 
promise of  any  controversy,  and  (8)  the  proposed  dismissal 
of  the  proceedings. 

b  Notice  to  creditors  of  the  first  meeting  shall  be  pub- 
lished at  least  once  and  may  be  published  such  number  of 
additional  times  as  the  court  may  direct;  the  last  publica- 
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tion  shall  be  at  least  one  week  prior  to  the  date  fixed  for 
the  meeting.  Other  notices  may  be  published  as  the  court 
shall  direct. 

'  c  All  notices  shall  be  given  by  the  referee,  unless  other- 
wise ordered  by  the  judge. 

Sec.  59.  Who     may     File    and     Dismiss    Petitions. — 

a  Any  qualified  person  may  file  a  petition  to  be  adjudged 
a  voluntary  bankrupt. 

b  Three  or  more  creditors  who  have  provable  claims 
against  an}'  person  whicli  amounts  in  the  aggregate,  in  ex- 
cess of  the  value  of  securities  held  by  them,  if  any,  to  five 
hundred  dollars  or  over;  or  if  all  of  the  creditors  of  such 
person  are  less  than  twelve  in  number,  then  one  of  such 
creditors  whose  claim  equals  such  amount  may  file  a  peti- 
tion to  have  him  adjudged  a  bankrupt. 

c  Petitions  shall  be  filed  in  duplicate,  one  copy  for  the 
clerk  and  one  for  service  on  the  bankrupt. 

d.  If  it  be  averred  in  the  petition  that  the  creditors  of 
the  bankrupt  are  less  than  twelve  in  number,  and  less  than 
three  creditors  have  joined  as  petitioners  therein,  and  the 
answer  avers  the  existence  of  a  large  number  of  creditors, 
there  shall  be  filed  with  the  answer  a  list  under  oath  of  ail 
the  creditors,  with  their  addresses,  and  thereupon  the  court 
shall  cause  all  such  creditors  to  be  notified  of  the  pendency 
of  such  petition  and  shall  delay  the  hearing  upon  such  pe- 
tition for  a  reasonable  time,  to  the  end  that  parties  in  in- 
terest shall  have  an  opportunity  to  be  heard;  if  upon  such 
hearing  it  shall  appear  that  a  sufficient  number  have  joined 
in  such  petition,  or  if  prior  to  or  during  such  hearing  a 
sufficient  number  shall  join  therein,  the  case  may  be  pro- 
ceeded with,  but  otherwise  it  shall  be  dismissed. 

e  In  computing  the  number  of  creditors  of  a  bankrupt 
for  the  purpose  of  determining  how  many  creditors  must 
join  in  the  petition,  such  creditors  as  were  employed  by 
him  at  the  time  of  the  filing  of  the  petition  or  are  related 
to  him  by  consanguinity  or  affinity  within  the  third  degree, 
as  determined  by  the  common  law,  and  have  not  joined  in 
the  petition,  shall  not  be  counted. 

f  Creditors  other  tlian  original  petitioners  may  at  any 
time  enter  their  appearance  and  join  in  the  petition,  or  file 
an  answer  and  be  heard  in  opposition  to  the  prayer  of  the 
petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dis- 
missed by  the  petitioner  or  petitioners  or  for  want  of  pros- 
ecution or  by  consent  of  parties  until  after  notice  to  the 
creditors. 

Sec.  60.  Preferred    Creditou.s.— [a  A    person    shall    be 
deemed  to  have  given  a  preference  if,  being  insolvent,  he  has 
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procured  or  suffered  a  judgment  to  be  entered  against  him- 
self in  favor  of  any  person,  or  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  enforcement  of  such  judg- 
ment or  transfer  will  be  to  enable  any  one  of  his  creditors 
to  obtain  greater  percentage  of  his  debt  than  any  other  of 
Buch  creditors  of  the   same  class.] 

o  A  person  shall  be  deemed  to  hare  piven  a  preference  if, 
being  insolvent,  he  has,  loithin  four  months  before  ihe  pl.ing 
of  ihe  petition,  or  after  the  filing  of  the  petition  and  before 
the  adjudication,  procured  or  suffered  a  judgment  to  be 
entered  against  himself  in  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property,  and  the  effect  of  the  enforce- 
ment of  such  judgment  or  transfer  toill  be  to  enable  any  0/.5 
of  his  creditors  to  obtain  a  greater  percentage  of  his  debt 
than  any  other  of  such  creditors  of  the  same  class.  Where 
the  preference  consists  in  a  transfer,  such  period  of  four 
months  shall  not  expire  until  four  months  after  the  dale  oj 
the  recording  or  registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required. 

[b  If  a  bankrupt  snail  have  given  a  preference  within 
four  months  before  the  filing  of  a  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudication,  and  the 
person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference,  it  shall 
be  voidable  by  the  trustee,  and  he  may  recover  the  prop- 
erty or  its  value  from  such  person.] 

b  If  a  bankrupt  shall  have  given  a  preference,  and  the 
person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference,  it  sJiall  be 
voidable  by  the  trustee,  and  he  may  recover  the.  property  or 
its  value  from  such  person.  And,  for  the  purpose  of  such 
recovery,  any  court  of  bankrtiptcy,  as  hereinfore  defined, 
and  any  State  court  which  tvould  have  had  jurisdiction  if 
bankruptcy  had  not  intervened,  shall  have  concurrent  juris- 
diction. 

c  If  a  creditor  has  been  preferred,  and  afterwards  in 
good  faith  gives  the  debtor  further  credit  without  security 
of  any  kind  for  property  which  becomes  a  part  of  the  debt- 
or's estates,  the  amount  of  such  new  credit  remaining  un- 
paid at  the  time  of  the  adjudication  in  bankruptcy  may  be 
set  off  against  the  amount  which  would  otherwise  be  recov- 
erable from  him. 

d  If  a  debtor  shall,  directly  or  indirectly,  in  contempla- 
tion of  the  filing  of  a  petition  by  or  against  him,  pay 
money  or  transfer  property,  to  an  attorney  and  counselor 
at  law,  solicitor  in  equity,  or  proctor  in  admiralty  for 
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CHAPTER   VII. 


ESTATES. 


Estates. 


Sec.  6i.  Depositors  for  Money. — a  Courts  of  bankrupt- 
cy shall  designate,  by  order,  banking  institutions  as  depos- 
itories for  the  money  of  bankrupt  estates,  as  convenient  as 
may  be  to  the  residences  of  trustees,  and  shall  require  bonds 
to  the  United  States,  subject  to  tlieir  approval,  to  be  given 
by  such  banking  institutions,  and  may  from  time  to  time 
as  occasion  may  require,  by  like  order  increase  the  number 
of  depositories  or  the  amount  of  any  bond  or  change  such 
dejiositories. 

Sec.  62.  Expenses  of  Administering  Estates. — a  The 
actual  and  necessary  expenses  incurred  by  officers  in  the 
administration  of  estates,  shall,  except  where  other  provi- 
sions are  made  for  their  payment,  be  reported  in  detail, 
under  oath,  and  examined  and  approved  or  disapproved  by 
the  court.  If  approved,  they  shall  be  paid  or  allowed  out  of 
the  estates  in  which  they  were  incurred. 

Sec.  63.  Debts  which  mat  be  Proved. — a  Debts  of  the 
bankrupt  which  may  be  proved  and  allowed  against  his 
estate  which  are  ( 1 )  a  fixed  liability,  as  evidenced  by  a 
judgment  or  an  instrument  in  writing,  absolutely  owing  at 
the  time  of  the  filing  of  the  petition  against  him,  whether 
then  payable  or  not,  with  any  interest  thereon  which  would 
have  been  recoverable  at  that  date  or  with  a  rebate  of  in- 
terest upon  such  as  were  not  then  payable  and  did  not 
bear  interest;  (2)  due  as  costs  taxable  against  an  involun- 
tary bankrupt  who  was  at  the  time  of  the  filing  of  the 
petition  against  him  plaintiff  in  a  cause  of  action  which 
would  pass  to  the  trustee  and  which  the  trustee  declines 
to  prosecute  after  notice:  (3)  founded  upon  a  claim  for 
taxable  costs  incurred  in  good  faith  by  a  creditor  before 
the  filing  of  the  petition  in  an  action  to  recover  a  provable 
debt;  (4)  founded  upon  an  open  account,  or  upon  a  con- 
tract express  or  implied;  and  (5)  founded  upon  provable 
debts  reduced  to  judgments  after  the  filing  of  the  petition 
and  before  the  consideration  of  the  bankrupt's  application 
for  a  discharge,  less  costs  incurred  and  interests  accrued 
after  the  filing  of  the  petition  and  up  to  the  time  of  the 
entry  of  such  judgments. 
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b  Unliquidated  claims  against  the  bankrupt  may,  pur- 
suant to  application  to  the  court,  be  liquidated  in  such 
manner  as  it  shall  direct,  and  may  thereafter  be  proved  and 
allowed  against  his  estate. 

Sec.  64.  DEP/rs  which  have  Priority. — a  The  court  shall 
order  the  trustees  to  pay  all  taxes  legally  due  and  owing 
by  the  bankrupt  to  the  United  States,  State,  county,  dis- 
trict, or  municipality  in  advance  of  the  payment  of  divi- 
dends to  creditors,  and  upon  filing  the  receipts  of  the  prop- 
er public  olficers  for  such  payment  he  shall  be  credited  with 
the  amount  thereof,  and  in  case  any  question  arises  as  to 
the  amount  or  legality  of  any  such  tax  the  same  shall  be 
heard  and  determined  by  the  court. 

b  The  debts  to  have  priority,  except  as  herein  provided, 
and  to  be  paid  in  full  out  of  bankrupt  estates,  and  the 
order  of  payment  shall  be  ( 1 )  the  actual  and  necessary  cost 
of  preserving  the  estate  subsequent  to  filing  the  petition; 
[  (2)    the  filing  fees  paid  by  creditors  in  involuntary  cases;] 

(2)  the  filing  fees  paid  by  creditors  in  involuntary  cases 
and,  lohere  property  of  the  bankrupt,  transferred  or  con- 
cealed by  him  either  before  or  after  the  filing  of  the  peti- 
tion, shall  have  been  recovered  for  the  benefit  of  the  estate 
of  the  bankrupt  by  the  efforts  and  at  the  expense  of  one  or 
more  creditors,  the  reasonable  expenses  of  such  recovery; 

(3)  the  cost  of  administration,  including  the  fees  and  mile- 
age payable  to  witnesses  as  now  or  hereafter  provided  by 
the  laws  of  the  ynited  States,  and  one  reasonable  attorney's 
fee,  for  the  professional  services  actually  rendered,  irre- 
spective of  the  number  of  attorney's  employed,  to  the 
petitioning  creditors  in  involuntary  cases,  to  the  bankrupt 
in  involuntary  cases  while  performing  the  duties  herein 
prescribed,  and  to  the  bankrupt  in  voluntary  cases,  as  the 
court  may  allow;  (4)  wages  due  to  workmen,  clerks,  or 
servants  which  have  been  earned  within  three  months  be- 
fore the  date  of  the  commencement  of  proceedings,  not  to 
e.vceed  three  hundred  dollars  to  each  claimant;  and  (5) 
debts  owing  to  any  person  who  by  the  law  of  the  States 
or  the  United  States  is  entitled  to  priority. 

c  In  the  event  of  the  confirmation  of  a  composition  being 
set  aside,  or  a  discharge  revoked,  the  property  acquired 
by  the  bankrupt  in  addition  to  his  estate  at  the  time  the 
coniposiLion  was  confirmed  or  the  adjudication  was  made 
shall  be  applied  to  the  payment  in  full  of  the  claims  of 
creditors  for  property  sold  to  him  on  credit,  in  good  faith, 
while  such  composition  or  dischargo  was  in  force,  and  the 
residue,  if  any,  shall  be  applied  to  the  payment  of  the 
debts  which  weie  owing  at  the  time  of  the  adjudication. 
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Sec.  65.  Dkclaration    and    Payment    of    DivinENns. — 
a  Dividcncis  of  an  wjual  per  oentuni  shall  be  declared  and 
paid  on  all  allowed  claims,  except  such  as  have  i)riority  or 
'  are  secured. 

[b  Tbe  lirst  dividend  shall  be  declared  within  thirty 
days  after  tlie  adjudication,  if  the  money  of  the  estate  in 
excess  of  the  amount  necessary  to  pny  the  debts  which 
have  priority  and  such  claims  as  have  not  been,  but  prob- 
ably will  be,  allowed  equals  five  per  centum  or  more  of 
suuh  allowed  claims.  Dividends  subsequent  to  the  first 
shall  be  declared  upon  like  terms  as  the  first  and  as  often 
as  the  amount  shall  equal  ten  percentum  or  more  and  upon 
closing  the  estate.  Dividends  may  be  declared  oftener  and 
in  smaller  proportions  if  the  judge  shall  so  order.] 

b  The  first  dividend  shall  be  declared  within  thirty  days 
after  the  adjudication,  if  the  money  of  the  estate  in  excess 
of  the  amount  necessary  to  pay  the  debts  which  have  prior- 
ity and  such  claims  as  have  not  been,  but  probably  will  be, 
allowed  equals  five  per  centum  or  more  of  such  allowed 
claims.  Dividends  subsequent  to  the  first  shall  be  declared 
upon  like  terms  as  the  first  and  as  often  as  the  amount  shall 
equal  ten  per  centum  or  more  and  upon  closing  the  estate. 
Dividends  may  be  declared  oftener  and  in  smaller  propor- 
tions if  the  judge  shall  so  order:  Provided,  That  the  first 
dividend  shall  not  include  more  than  fifty  per  centum  of 
the  money  of  the  estate  in  excess  of  the  amount  necessary  to 
pay  the  debts  which  have  priority  and  such  claims  as  prob- 
ably will  be  alloioed:  And  provided  further,  That  the  final 
dividends  shall  not  be  declared  icithin  three  months  after 
the  first  dividend  shall  be  declared. 

c  The  rights  of  creditors  who  have  received  dividends, 
or  in  wliose  favor  final  dividends  have  been  declared,  shall 
not  be  affected  by  the  proof  and  allowance  of  claims  sub- 
sequent to  the  date  of  such  payment  or  declarations  of 
dividends :  but  the  creditors  proving  and  securing  the 
allowance  of  such  claims  shall  be  paid  dividends  equal  in 
amount  to  those  already  received  b}'  the  other  creditors  if 
the  estate  equals  so  much  before  such  other  creditors  are 
paid  any  further  dividends. 

d  Whenever  a  person  shall  have  been  adjudged  a  bank- 
rupt by  a  court  without  the  United  States  and  also  by  a 
court  of  bankruptcy,  creditors  residing  within  the  United 
States  shall  first  be  paid  a  dividend  equal  to  thnt  received 
in  the  court  without  the  United  States  by  other  creditors 
before  creditors  who  have  received  a  dividend  in  such  courts 
shall  be  paid  any  amounts. 

e  A  claimant  shall  not  be  entitled  t-o  collect  from  a  bank- 
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rupt  estate  any  greater  amount  than  sliall  accrue  pursuant 

Unclaimed    to   the  provisions   of  this  Act. 

diTidends  g^^    gg    UNCLAIMED    DIVIDENDS. — a  Dividends    wliicli    re- 

—  a  r  t  er        o 
raonth.s  paid  into    main  unclaimed  for  six  months  after  the  final  dividends  has 

been  declared  shall  be  paid  by  the  trustee  into  court. 

b  Dividends  remaining  unclaimed  for  one  year  shall, 
under  the  direction  of  the  court,  be  distributed  to  the 
creditors  whose  claims  have  been  allowed  but  not  paid 
in  full,  and  after  such  claims  have  been  paid  in  full  the 
balance  shall  be  paid  to  the  bankrupt:  Provided,  That  in 
case  unclaimed  dividends  belong  to  minors  such  minora 
may  have  one  year  after  arriving  at  majority  to  claim  such 
dividends. 

Sec.  67.  Liens. — a  Claims   which    for  want  of  record   or 

for  other  reasons  would  not  have  been  valid  liens  as  against 

^     the   claims  of  the   creditors   of    the  bankrupt   shall    not   be 
— trnstee     sub- 
rogated to  rigiits    liens  against  his  estate. 

b  Whenever  a  creditor  is  prevented  from  enforcing  his 
rights  as  against  a  lien  created,  or  attempted  to  be  created, 
by  his  debtor,  who  afterwards  becomes  a  bankrupt,  the 
trustee  of  the  estate  of  such  bankrupt  shall  be  subrogated 
to  and  may  enforce  such  rights  of  such  creditor  for  the 
benefit  of  the  estate. 

c  A  lien  created  by  or  obtained  in  or  pursuant  to  any 
suit  or  proceeding  at  law  or  in  equity,  including  an  attach- 
ment upon  mesne  process  or  a  judgment  by  confession, 
which  was  begun  against  a  person  within  four  months 
before  the  filing  of  a  petition  in  bankruptcy  by  or  against 
such  person  shall  be  dissolved  by  the  adjudication  of  such 
person  to  be  a  bankrupt  if  (1)  it  appears  that  said  lien  was 
obtained  and  permitted  while  the  defendant  was  insolvent 
and  that  its  existence  and  enforcement  will  work  a  pref- 
erence, or  (2)  the  party  or  parties  to  be  benefited  tliereby 
had  reasonable  cause  to  believe  the  defendant  was  insolvent 
and  in  contemplation  of  bankruptcy,  or  (3)  that  sucli  lien 
was  sought  and  permitted  in  fraud  of  the  provision  of 
this  Act;  or  if  the  dissolution  of  such  lien  would  militate 
against  the  best  interests  of  the  estate  of  such  person  the 
same  shall  not  be  dissolved,  but  the  trustee  of  the  estate 
of  such  person,  for  the  benefit  of  the  estate,  shall  be  sub- 
rogated to  the  rights  of  the  holder  of  such  lien  and  empow- 
ered to  perfect  and  enforce  the  same  in  his  name  as  trustee 
with  like  force  and  effect  as  such  holder  might  have  done 
had  not  bankruptcy  proceedings  intervened. 

d  Liens  given  or  accepted  in  good  faith  and  not  in  con- 

iJens  given  in    templation  of  or  in  fraud  upon  this  Act.  and  for  a  present 
good   faitii.    etc.  ...  .         ,  ^  '  ^ 

consideration,  which  have  been  recorded  according  to  law, 
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if  record  thereof  was  necessary  in  order  to  impart  notice, 
shall  not  be  afrected  by  this  Act. 

e  That  all  conveyances,  transfers,  assignments,  or  incum- 
brances of  his  property,  or  any  part  thereof,  made  or  given 
by  a  person  adjudged  a  bankrupt  under  the  provisions  of 
this  Act  subsequent  to  the  passage  of  this  Act  and  within 
four  months  prior  to  the  filing  of  the  petition,  with  the 
intent  and  purpose  on  his  part  to  hinder,  delay,  or  defraud 
his  creditors,  or  any  of  them,  shall  be  null  and  void  as 
against  the  creditors  of  such  debtor,  except  as  to  purchasers 
in  good  faith  and  for  a  present  fair  consideration:  and  all 
property  of  the  debtor  conveyed,  transferred,  assigned,  or 
encumbered  as  aforesaid  shall,  if  he  be  adjudged  a  bankrupt, 
and  the  same  is  not  exempt  from  execution  and  liability  for 
debts  by  the  law  of  his  domicil,  be  and  remain  a  part  of 
the  assets  and  estate  of  the  bankrupt  and  shall  pass  to  his 
said  trustee,  whose  duty  it  shall  be  to  recover  and  reclaim 
the  same  by  legal  proceedings  or  otherwise  for  the  benefit 
of  tlie  creditors.  And  all  conveyances,  transfers,  or  incum- 
brances of  liis  property  made  by  a  debtor  at  any  time  within 
four  months  prior  to  the  filing  of  the  petition  against  him, 
and  while  insolvent,  which  are  held  null  and  void  as  against 
the  creditors  of  such  debtor  by  the  laws  of  the  State,  Terri- 
tory, or  District  in  which  such  property  is  situate,  shall  be 
deemed  null  and  void  under  this  Act  against  the  creditors 
of  such  debtor  if  ne  be  adjudged  a  bankrupt,  and  such  prop- 
eity  shall  pass  to  the  assignee  and  be  by  him  reclaimed  and 
recovered  for  the  benefit  of  the  creditors  of  the  bankrupt. 
Fo7-  Hie  purpose  of  such  recovery  any  court  of  hankruptcy 
OS  hereinbefore  defined,  and  any  State  court  which  ivould 
have  had  jurisdiction  if  bankruptcy  had  not  intervened, 
shall  hare  concurrent  jurisdiction. 

f  That  all  levies,  judgments,  attachments,  or  otlier  liens, 
obtained  through  legal  proceedings  against  a  person  who 
is  insolvent,  at  any  time  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  is  adjudged  a  bankrujjt,  and 
the  property  affected  by  the  levy,  judgment,  attachment, 
or  other  lien  shall  be  deemed  wholly  discharged  and  released 
from  the  same,  and  shall  pass  to  the  trustee  as  a  part  of 
the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due 
notice,  order  that  the  riglit  under  such  levy,  judgment, 
attachment,  or  other  lien  shall  be  ])resersed  for  the  benefit 
of  the  estate;  and  thereupon  the  same  may  pass  to  and 
siiall  be  preserved  by  the  trustee  for  the  benefit  of  the 
estate  as  aforesaid.  And  the  court  may  order  such  con- 
veyance as  shall  be  necessary  to  cany  tiie  purposes  of 
this  section  into  eflect:  Provided,  'J'liat  notiiing  herein  con- 

237  o 


Coiiveyun  cps, 
otc  .sul>sp(]iipnt 
to  net  and  willi- 
iii  four  luiiiilliH 
of    petition. 


— to  defraud, 
ei."..    void. 


— property  re- 
nuilns  part  of  as- 
sets. 


Convey  snces, 
etc..  within  four 
months  of  peti- 
tion. 

- — void  nnder 
Slate   law.'^. 


—void    under 
this    act. 


Liens,  etc.,  ere- 
iiled  through  le- 
gal  proceedings. 


— p  r  o  p  e  r  t  y 
passes  to  trustee. 


Court  may  or- 
Icr    conveyances. 

Purchaser  for 
value. 


App.  II. 


UiMTKD   STATES  BANKRLTTCY   LAW. 


[Code  Fed. 


Set-offs      and 
roanterclalms. 


-allowed, 
-not    allowed. 


Possession      of 
property. 


— when  bank- 
rupts may  be 
seized. 


— bond    to    In- 
demnify. 


— released      od 
giving  bond. 


Title    to    prop- 
erty. 


— Tested      In 
trustee. 


-<locuments. 
-patents,  etc. 
-certain    pow- 


— transferred 
in   fraud. 

— wliich  might 
have  been  trans- 
ferred,  etc. 


tained  .shall  have  the  effect  to  destroy  or  impair  the  title 
obtained  by  such  levy,  judgment,  attachment,  or  other  lien, 
of  a  bona  fide  purchaser  for  value  who  shall  have  acquired 
the  same  without  notice  or  reasonable  cause  for  inquiry. 

Sec.  68.  Set-offs  and  Countfkclaims. — a  In  all  cases 
of  mutual  debts  or  mutual  credits  between  the  estate  of  a 
bankrupt  and  a  creditor  the  account  shall  be  stated  and 
one  debt  shall  be  set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid. 

b  A  set-off  or  counterclaim  shall  not  be  allowed  in  favor 
of  any  debtor  of  the  bankrupt  which  (1)  is  not  provable 
against  the  estate:  or  (2)  was  purchased  by  or  trausferreu 
to  him  after  the  filing  of  the  petition  or  within  four 
months  before  such  filing,  with  a  view  to  such  use  and  with 
knowledge  or  notice  that  such  bankrupt  was  insolvent,  or 
had  committed  an  act  of  bankruptcy. 

Sec.  69.  PossE-ssioN  of  Property. — a  A  judge  may,, 
upon  satisfactory  proof,  by  affidavit,  that  a  bankrupt  against 
whom  an  involuntary  petition  has  been  filed  and  is  pending 
has  committed  an  act  of  bankruptcy,  or  has  neglected  or  is 
neglecting,  or  is  about  to  so  neglect  his  property  that  it  has 
thereby  deteriorated  or  is  thereby  deteriorating  or  is  about 
thereby  to  deteriorate  in  value,  issue  a  warrant  to  the  mar- 
shal to  seize  and  hold  it  subject  to  further  orders.  Before 
such  warrant  is  issued  the  petitioners  applying  therefore 
shall  enter  into  a  bond  in  such  an  amount  as  the  judge 
shall  fi.x,  with  such  sureties  as  he  shall  approve,  conditioner 
to  indemnify  such  bankrupt  for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall  prove  to  have  been 
wrongfully  obtained.  Such  property  shall  be  released,  if 
such  bankrupt  shall  give  bond  in  a  sum  which  shall  be  fi.xed 
by  the  judge,  with  such  sureties  as  he  shall  approve,  con- 
ditioned to  turn  over  such  propertj',  or  pay  the  value  there- 
of in  money  to  the  trustee,  in  the  event  he  is  adjudged  a 
bankrupt  pursuant  to  such  petition. 

Sec.  70.  Title  to  Property. — a  Tiie  trustee  of  the  estate 
of  a  oankrupt,  upon  his  appointment  and  qualification,  and 
his  successor  or  successors,  if  he  shall  have  one  or  more, 
upon  his  or  their  appointment  and  qualification,  shall  in 
turn  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  ex- 
cept in  so  far  as  it  is  to  property  which  is  exempt,  to  all 
(1)  documents  relating  to  his  property;  (2)  interests  in 
patents,  patent  rights,  copj'rights,  and  trade-marks;  (3) 
powers  which  he  might  have  exercised  for  his  own  benefit, 
but  not  those  which  he  might  have  exercised  for  some  other 
person;  (4)  property  transferred  by  him  in  fraud  of  his 
creditors;  (5)  property  which  prior  to  the  filing  of  the- 
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petition  ho  could  bj-  any  means  have  transferred  or  which 
might  liave  been  levied  upon  and  sold  under  judicial  proc- 
ess against  him:  Provided,  That  when  any  bankrupt  shall 
have  any  insurance  policy  which  has  a  cash  surrender  value 
payable  to  himself,  his  estate,  or  personal  representatives, 
he  may,  within  thirty  days  after  the  cash  surrender  value 
has  been  ascertained  and  stated  to  the  trustee  by  the  com- 
pany issuing  the  same,  pay  or  secure  to  the  trustee  the 
sum  so  ascertained  and  stated,  and  continue  to  hold,  own, 
and  carry  such  policy  free  from  the  claims  of  the  creditors 
participating  in  the  distribution  of  his  estate  under  the 
bankruptcy  preceedings,  otherwise  the  policy  shall  pass  to 
tlie  trustee  as  assets;  and  (6)  rights  of  action  arising  upon 
contracts  or  from  the  unlaivful  taking  or  detention  of,  or 
injury  to,  his  property. 

b  All  real  and  personal  property  belonging  to  bankrupt 
estates  shall  be  appraised  by  three  disinterested  appraisers; 
they  shall  be  appointed  by,  and  report  to,  the  court.  Real 
and  personal  property  shall,  when  practicable,  be  sold  sub- 
ject to  the  approval  of  the  court;  it  shall  not  be  sold  other- 
wise than  subject  to  the  approval  of  the  court  for  less 
than  seventy-five  per  centum  of  its  appraised  value. 

c  The  title  to  property  of  a  bankrupt  estate  which  has 
been  sold,  as  her-  in  provided,  shall  be  conveyed  to  the  pur- 
chaser by  the  trustee. 

d  Whenever  a  composition  shall  be  set  aside,  or  discharge 
revoked,  the  trustee  shall,  upon  his  appointment  and  quali- 
fication, be  vested  as  herein  provided  with  the  title  to  all 
of  the  property  of  the  bankrupt  as  of  the  date  of  the  final 
decree  setting  aside  the  composition  or  revoking  the  dis- 
cliarge. 

e.  The  trustee  may  avoid  any  transfer  by  the  bankrupt 
of  his  property  which  any  creditor  of  such  bankrupt  might 
have  avoided,  and  may  recover  the  property  so  transferreu, 
or  its  value,  from  the  person  to  whom  it  was  transferred, 
unless  he  was  a  bona  fide  holder  for  value  prior  to  the  date 
of  the  adjudication.  Sucli  property  may  be  recovered  or 
its  value  collected  from  whoever  may  have  received  it,  ex- 
cept a  bona  fide  holder  for  value.  For  the  purpose  of  such 
recovery  any  court  of  bankruptcy  as  hereinbefore  defined, 
and  any  State  court  ichich  icoiild  have  had  jurisdiction  if 
bankruptcy  had  not  intervened,  shall  have  concurrent  juris- 
diction. 

i  Lpon  the  confirmation  of  a  composition  offered  by  a 
bankrupt,  the  title  to  his  property  shall  thereupon  revest 
in  him. 
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a  This  Act  shall  go  into  full  force  and  eflect  upon  its 
passage:  Prodded  however,  That  no  petition  for  volun- 
tary bankruptcy  shall  be  filed  within  one  month  of  the 
passage  thereof,  and  no  petition  for  involuntary  bankruptcy 
shall  be  filed  within  four  months  of  the  passage  thereof. 

b  I'roeeedings  commenced  under  State  insolvency  laws 
before  the  passage  of  this  Act  shall  not  be  affected  by  it. 

Sec.  71.  That  the  clerks  of  the  several  district  courts  of 
the  United  States  shall  prepare  and  keep  in  their  respective 
offices  complete  and  convenient  indexes  of  all  petitions  and 
discharges  in  bankruptcy  heretofore  or  hereafter  filed  in  the 
said  courts,  and  shall,  ichen  requested  so  to  do,  issue  cer- 
tificates of  search  certifying  as  to  lohether  or  not  anij  such 
petitions  or  discharges  have  been  filed;  and  said  clerks  shall 
be  entitled  eo  receive  for  such  certificates  the  same  fees  as 
now  alloiced  by  laio  for  certificates  as  to  judgments  in  said 
courts:  Provided,  That  said  bankruptcy  indexes  and  dock- 
ets shall  at  all  times  be  open  to  inspection  and  examination 
by  all  persons  or  corporations  without  any  fee  or  charge 
therefor. 

Sec.  12.  That  neither  the  referee  nor  the  trustee  shall  in 
any  form  or  guise  receive,  nor  shall  the  court  allow  them, 
any  other  or  further  compensation  for  their  services  than 
that  expressly  authorized  and  prescribed  in  this  Act. 

*Sec.  19.  That  tJie  provisions  of  this  amendatory  Act  shall 
not  apply  to  bankruptcy  cases  pending  when  this  Act  takes 
effect,  but  such  cases  shall  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  the  said  Act  of  July  first, 
eighteen  hundred  and  ninety-eight. 

*Xote — This  is  section  19  of  the  Amendatory  Act  of  Feb. 
6,  1903. 
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ADOPTED  RY  TFIE  SUPREMK  COUllT 

OF  THE  UNITED  STATES 

NOVEMBER  28.  1898. 

THE  BANKRUPTCY  FORMS  WILL  BE  FOUND  AMONG  TH  K  FORMS  POST,  F328- 

F402 


SUPREME  COURT  OF  THE  UNITED  STATES. 
OCTOBER  TERM,  1898. 


In  pursuance  of  the  powers  conferred  by  the  Constitution  and  laws 
upon  the  Supreme  Court  of  the  United  States,  and  particularly  by  the 
act  of  Congress  approved  July  1,  1898,  entitled  "An  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,"  it  is  ordered, 
on  this  28th  day  of  November,  1898,  that  the  following  rules  be  adopted 
and  established  as  general  orders  in  bankruptcy,  to  take  effect  on  the  first 
Monday,  being  the  second  day,  of  January,  1899.  And  it  is  further  ordered 
that  all  proceedings  in  bankruptcy  had  before  that  day,  in  accordance  with 
the  act  last  aforesaid,  and  being  in  substantial  conformity  either  with  the 
provisions  of  these  general  orders,  or  else  with  the  general  orders  estab- 
lished by  this  court  imder  the  bankrupt  act  of  1867  and  with  any  general 
rules  or  special  orders  of  the  courts  in  bankruptcy,  stand  good,  subject, 
however,  to  such  further  regulation  by  rule  or  order  of  those  courts  as 
may  be  necessary  or  proper  to  carry  into  force  and  effect  the  bankrupt 
act  of  1898  and  the  general  orders  of  this  court. 

1. 

DOCKET. 
The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be  entered  and 
numbered  in  the  order  in  which  they  are  commenced.  It  shall  contain  a 
memorandum  of  the  filing  of  the  petition  and  of  the  action  of  tlie  court 
thereon,  of  the  reference  of  the  case  to  the  referee,  and  of  the  transmission 
by  him  to  the  clerk  of  his  certified  record  of  the  proceedings,  with  the 
dates  thereof,   and  a  memorandum  of  all   proceedings  in   the  case  except 
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those  duly  entered  on  the  referee's  certified  record  aforesaid.     The  docket 
shall  be  arranged  in  a   manner  convenient  for  reference,  and  shall  at  all 
times  be  open  to  public  inspection. 
See  ante,  §  221C  of  Code. 

FILING  OF  PAPERS. 
The  clerk  or  the  referee  shall  indorse  on  each  paper  filed  with  him  the 
day  and  hour  of  filing,  and  a  brief  statement  of  its  character. 
See  ante,  §  2217  of  Code. 

PROCESS. 
All  process,  summons  and  subpoenas  shall  issue  out  of  the  court,  under 
the  seal  thereof,  and  be  tested  by  the  clerk;   and  blanks,  Avith  the  signa- 
ture of  the  clerk  and  seal  of   the  court,  may,  upon  application,  be  fur- 
nished to  the  referees. 
See  ante,  §  2218  of  Code. 

4. 

CONDUCT  OF  PROCEEDINGS. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in  person 
in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor;  but  a  creditor 
will  only  be  allowed  to  manage  before  the  court  his  individual  interest. 
Every  party  may  appear  and  conduct  the  proceedings  by  attorney,  who 
shall  be  an  attorney  or  counsellor  authorized  to  practice  in  the  circuit  or 
district  court.  The  name  of  the  attorney  or  counsellor,  with  his  place  of 
business,  shall  be  entered  upon  the  docket,  with  the  date  of  the  entry. 
All  papers  or  proceedings  offered  by  an  attorney  to  be  filed  shall  be  in- 
dorsed as  above  required,  and  orders  granted  on  motion  shall  contain  the 
name  of  the  party  or  attorney  making  the  motion.  Notices  and  orders 
which  are  not,  by  the  act  or  by  these  general  orders,  required  to  be  served 
on  the  party  personally  may  be  served  upon  his  attorney. 

See  ante,  §  2219  of  Code. 

5. 
FRAME  OF  PETITIONS-. 

All  petitons  and  the  schedules  filed  therewith  shall  be  printed  or  written 
out  plainlj',  without  abbreviation  or  interlineation,  except  where  such 
abbreviation   and   interlineation   may  be   for   the   purpose   of  reference. 

See  ante,  §  2270  of  Code. 

6. 
PETITIONS  IN  DIFFERENT  DISTRICTS. 

In  case  two  or  more  petitions  shall  be  filed  against  the  same  individual 
in  difi'erent  districts,  the  first  hearing  shall  be  had  in  the  district  in  which 
the  debtor  has  his  domicil,  and  the  petition  may  be  amended  by  inserting 
an  allegation  of  an  act  of  bankruptcy  committed  at  an  earlier  date  than 
that  first  alleged,  if  such  earlier  act  is  charged  in  either  of  the  other  peti- 
tions; and  in  case  of  two  or  more  petitions  against  the  same  partnei'ship 
in  difi'erent  courts,  each  having  jurisdiction  over  the  case,  the  petition  first 
filed  shall  be  first  heard,  and  may  be  amended  by  the  insertion  of  an 
Bllegation  of  an  earlier  act  of  bankruptcy  than  that   first  alleged,  if  such 
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earlier  acts  is  cliarged  ia  either  of  the  otlier  petitions;  and,  in  eilhcr  case, 
the  proceedings  upon  the  other  petitions  may  be  stayed  until  an  adjudiia- 
tion  is  made  upon  the  petition  first  heard;  and  the  court  which  makes 
the  first  adjudication  of  bankruptcy  shall  retain  jurisdiction  over  all  pro- 
ceedings therein  until  the  same  shall  be  closed.  In  case  two  or  more 
petitions  shall  be  filed  in  different  districts  by  different  members  of  the 
same  partnership  for  an  adjudication  of  the  bankruptcy  of  said  part- 
nership; the  court  in  which  the  petition  is  first  filed,  having  juris- 
diction, shall  take  and  retain  jurisdiction  over  all  proceedings  in  such 
bankruptcy  until  the  same  shall  be  closed;  and  if  such  petitions  shall  be 
filed  in  the  same  district,  action  shall  be  first  had  upon  the  one  first  filed. 
But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is  for  the 
greatest  convenience  of  parties  in  interest  that  another  of  said  courts 
should  proceed  with  the  cases,  order  tlieni  to  be  transferred  to  that  court. 
See  ante,  §  2283  of  Code. 

7. 

PRIORITY  OF  PETITIONS. 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a 
common  debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said 
debtor  on  different  days  within  four  months  prior  to  the  filing  of  said 
petitions,  and  the  debtor  shall  appear  and  show  cause  against  an  ad- 
judication of  bankruptcy  against  him  on  the  petitions,  that  petition  shall 
be  first  heard  and  tried  which  alleges  the  commission  of  the  earliest  act 
of  bankruptcy;  and  in  case  the  several  acts  of  bankruptcy  are  alleged  in 
the  different  petitions  to  have  been  committed  on  the  same  day,  the  court 
before  which  the  same  are  pending  may  order  them  to  be  consolidated, 
and  proceed  to  a  hearing  as  upon  one  petition;  and  if  an  adjudication  of 
bankruptcy  be  made  upon  either  petition,  or  for  the  commission  of  a  sin- 
gle act  of  bankruptcy,  it  shall  not  be  necessary  to  proceed  to  a  hearing 
upon  the  remaining  petitions,  unless  proceedings  be  taken  by  the  debtor 
for  the  purpose  of  causing  such  adjudication  to  be  annulled  or  vacated. 

See  ante,  §  2282  of  Code. 

8. 

PROCEEDINGS  IN  PARTNERSHIP  CASES. 
Any  member  of  a  partnership,  who  refuses  to  join  in  a  petition  to 
have  the  partnership  declared  bankrupt,  shall  be  entitled  to  resist  the 
prayer  of  the  petition  in  the  same  manner  as  if  the  petition  had  been  filed 
by  a  creditor  of  the  partnership,  and  notice  of  the  filing  of  the  petition 
shall  be  given  to  him  in  the  same  manner  as  provided  by  law  and  by  these 
rules  in  the  case  of  a  debtor  petitioned  against;  and  he  shall  have  the 
right  to  appear  at  the  time  fixed  by  the  court  for  the  hearing  of  the  peti- 
tion, and  to  make  proof,  if  he  can,  that  the  partnership  is  not  insolvent 
or  has  not  committed  an  act  of  bankruptcy,  and  to  make  all  defenses 
which  any  debtor  proceeded  against  is  entitled  to  take  by  the  provisions 
of  the  act;  and  in  cases  an  adjudication  of  bankruptcy  is  made  upon  the 
petition,  such  partner  p'lall  be  required  to  file  a  schedule  of  his  debts  and 
an  inventory  of  his  property    in  the  same   manner  as   is    required  by   the 
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act  in  cases  of  debtors  against  whom  adjudication  of  bankruptcy  shall  be 
made. 

See  ante,  §  2294  of  Code. 

9. 
SCHEDULE  IN  INVOLUNTARY  BANI^RUPTCY. 
In  all  cases  of  involuntary  bankruptcy  in  which  the  bankrupt  is  absent 
or  cannot  be  found,  it  shall  be  the  duty  of  the  petitioner  creditor  to  file, 
within  five  days  after  the  date  of  the  adjudication,  a  schedule  giving  the 
names  and  places  of  residence  of  all  the  creditors  of  the  bankrupt,  accord- 
ing to  the  best  information  of  the  petitioning  creditor.  If  the  debtor  is 
foimd,  and  is  served  with  notice  to  furnish  a  schedule  of  his  creditors 
and  fails  to  do  so,  the  petitioning  creditor  may  apply  for  an  attachment 
against  the  debtor,  or  n:ay  himself  furnish  such  schedule  as  aforesaid. 

See  ante,  §  2291  of  Code. 

lO. 
INDEMNITY  FOR  EXPENSES. 

Before  incurring  any  expense  in  publishing  or  mailing  notices,  or  in 
traveling,  or  in  procuring  the  attendance  of  witnesses,  or  in  perpetuating 
testimony,  the  clerk,  marshal  or  referee  may  require,  from  the  bankrupt 
or  other  person  in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for 
Huch  expense.  Money  advanced  for  this  purpose  by  the  bankrupt  or  other 
person  shall  be  repaid  him  out  of  the  estate  as  part  of  the  cost  of  ad- 
ministrating the  same. 

See  ante,  2220  of  Code. 

11. 

AMENDMENTS. 
The    court    may    allow    amendments   to   the   petition    and    schedules    on 
application   of  the  petitioner.     Amendments   shall  be   printed  or   written, 
signed  and  verified,  like  original  petitions  and  schedules.     If  amendments 
are  made  to  separate  schedules,  the  same  must  be  made  separately,  with 
.  proper  references.     In  the  application  for  leave  to  amend,  the  petitioner 
shall  state  the  cause  of  the  error  in  the  paper  originally  filed. 
See  ante,  §  2272  of  Code. 

12. 

DUTIES  OF  REFEREE. 

1.  The  order  referring  a  case  to  a  referee  shall  name  a  day  upon  which 
the  bankrupt  shall  attend  before  the  referee;  and  from  that  day  the  bank 
rupt  shall  be  subject  to  the  orders  of  the  court  in  all  matters  relating 
to  his  bankruptcy,  and  may  receive  from  the  referee  a  protection  against 
arrest,  to  continue  until  the  final  adjudication  on  his  application  for  a  dis- 
charge, unless  suspended  or  vacated  by  oi'der  of  the  court.  A  copy  of 
the  order  shall  forthwith  be  sent  by  mail  to  the  referee,  or  be  delivered 
to  him  personally  by  the  clerk  or  other  officer  of  the  court.  And  there- 
after all  the  proceedings,  except  such  as  are  required  by  the  act  or  by  these 
general  orders  to  be  had  before  the  judge,  shall  be  had  before  the  referee. 

See  ante,  §  2338  of  Code. 

2.  The  time  when   and   the  place  where  the  referees  shall   act  upon  the 
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matters  arising  under  the  several  cases  referred  to  them  shall  be  fixed  by 
special  order  of  the  judge,  or  by  the  referee:  and  at  such  times  and  places 
the  referees  may  perform  the  duties  which  they  are  empowen-d  by  the  act 
'  to  perform. 

See  ante,  §  2339  of  Code. 

3.  Applications  for  a  discharge,  or  for  the  approval  of  a  composition, 
or  for  an  injunction  to  stay  proceedings  of  a  court  or  officer  of  the  United 
States  or  of  a  State,  shall  be  heard  and  decided  by  the  judge.  But  he  may 
refer  such  an  application,  or  any  specified  issue  arising  thereon,  to  the 
referee  to  ascertain  and  report  the  facts. 
See  ante,  §  2340  of  Code. 

13. 
APPOINTilENT  AND  REMOVAL  OF  TRUSTEE. 
The  appointment  of  a  trustee  by  the  creditors   shall   be  subject  to  be 
approved  or  disapproved  by  the  referee  or  by  the  judge;   and  he  shall  be 
removable  by  the  judge  only. 
See  ante,  §  2246  of  Code. 

14. 

NO  OFFICIAL  OR  GENERAL  TRUSTEE. 
No  official  trustee  shall  be  appointed  by  the  court,  nor  any  general  trustee 
to  act  in  classes  of  cases. 
See  ante,  §  2253  of  Code. 

15. 
TRUSTEE  NOT  APPOINTED  IN  CERTAIN  CASES. 
If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and  if  no 
creditor  appears  at  the  first  meeting,  the  court  may.  by  order  setting  out 
the  facts,  direct  that  no  trustee  be  appointed;  but  at  any  time  thereafter 
a  trustee  may  be  appointed,  if  the  court  shall  deem  it  desirable.     If  no 
trustee  is  appointed  as  aforesaid,  the  court   may  order   that  no   meeting 
of  the  creditors  other  than  the  first  meeting  shall  be  called. 
See  ante,  §  2254  of  Code. 

IG. 
NOTICE  TO  TRUSTEE  OF  HIS  APPOINTMENT. 
It  shall  be  the  duty  of  the  referee,  immediately  unpon  the  appointment 
and  approval  of  the  trustee,  to  notify  him  in  person  or  by  mail  of  his 
appointment;  and  the  notice  shall  require  the  trustee  forthwith  to  notify 
the  referee  of  his  acceptance  or  rejection  of  the  trust,  and  shall  contain  a 
statement  of  the  penal  sum  of  the  trvistee's  bond. 
See  ante,  §  2255  of  Code. 

17. 
DUTIES  OF  TRUSTEE. 
The  trustee  shall,  immediately  upon  entering  upon  his  duties,  prepare 
a  complete  inventory  of  all  the  property  of  the  bankrupt  that  comes  into 
his  possession.  The  trustee  shall  make  report  to  the  court,  within  twenty 
days  after  receiving  the  notice  of  his  appointment,  of  the  articles  set  off 
to  the  bankrupt  by  him,  according  to  the  provisions  of  the  forty-seventh 
section  of  the  act,  with  the  estimated  value  of  each  article,  and  any  creditor 
may  take  exceptions  to   the  determination   of   the  trustee   within   twenty 
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days  after  the  filing  of  the  report.  The  referee  may  require  the  exceptions 
to  be  argued  before  him,  and  shall  certify  them  to  the  court  for  final 
determination  at  the  request  of  either  party.  In  case  the  trustee  shall 
no<^lect  to  file  any  report  or  statement  which  it  is  made  his  duty  to  file  or 
make  by  the  act,  or  by  any  general  order  in  bankruptcy,  within  five  days 
after  the  same  shall  be  due,  it  shall  be  the  duty  of  the  referee  to  make 
an  order  requiring  the  trustee  to  show  cause  before  the  judge,  at  a  time 
specified  in  the  order,  why  he  should  not  be  removed  from  office.  The 
referee  shall  cause  a  copy  of  the  order  to  be  served  upon  the  trustee  at 
least  seven  days  before  the  time  fixed  for  the  hearing,  and  proof  of  the 
service  thereof  to  be  delivered  to  the  clerk.  All  accounts  of  trustees  shall 
be  refered  as  of  course  to  the  referee  for  audit,  unless  otherwise  specially 
ordered  by  the  court. 

See  ante,  §  2250  of  Code. 

18. 

SALE  OF  PROPERTY. 

1.  All  sales  shall  be  by  public  auction  unless  otherwise  ordered  by  the 
court. 

2.  Upon  application  to  the  court,  and  for  good  cause  shown,  the  trustee 
may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's  estate 
at  private  sale;  in  which  case  he  shall  keep  an  accurate  account  of  each 
article  sold,  and  the  price  received  therefor,  and  to  whom  sold;  which  ac- 
count he  shall  file  at  once  with  the  referee. 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver  or  trustee,  setting 
forth  that  a  part  or  the  whole  of  the  bankrupt's  estate  is  perishable,  the 
nature  and  location  of  such  perishable  estate,  and  that  there  will  be  loss 
if  the  same  is  not  sold  immediately,  the  court,  if  satisfied  of  the  facts 
stated  and  that  the  sale  is  required  in  the  interest  of  the  estate,  may 
order  the  same  to  be  sold,  with  or  without  notice  to  the  creditors,  and 
the  proceeds  to  be  deposited  in  court. 

See  ante,  §  2317  of  Code. 

19. 

ACCOUNTS  OF  MARSHAL. 
The  marslial  shall  make  return,  under  oath,  of  his  actual  and  necessary 
expenses  in  the  service  of  :.every  warrant  addressed  to  him,  and  for  cus- 
tody of  propert.y,  and  other  services,  and  other  actual  and  necessary  ex- 
penses paid  by  him,  with  vouchers  therefor  whenever  practicable,  and  also 
with  a  statement  that  the  amounts  charged  by  him  are  just  and  reasonable. 
See  ante,  §  2223  of  Code. 

20. 
PAPERS  FILED  AFTER  REFERENCE. 
Proofs  of  claims  and  other  papers  filed   subsequently  to  the  reference, 
except  such  as  call  for  action  by  the  judge,  may  be  filed  either  with  the 
referee  or  with  the  clerk. 
See  ante,  §  2341  of  Code. 

21. 
PROOF  OF  DEBTS. 
1.  Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be  cor- 
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rectly  entitled  in  tlie  court  and  in  the  cause.  When  made  to  prove  a  debt 
due  to  a  partnersliip,  it  must  appear  on  oath  that  the  deponent  is  a  mem- 
ber of  the  partnership;  wiien  made  by  an  agent,  tlie  reason  the  deposition 
-is  not  made  by  the  claimant  in  person  must  be  stated;  and  when  made  to 
prove  a  debt  due  to  a  corporation,  the  deposition  shall  be  made  by  the 
treasurer,  or,  if  the  corporation  has  no  treasurer,  by  the  officer  whose 
duties  most  nearly  correspond  to  those  of  treasurer.  Depositions  to  prove 
debts  existing  in  open  account  shall  state  when  the  debt  became  or  will 
become  due;  and  if  it  consists  of  items  maturing  at  diflerent  dates  the 
average  due  date  shall  be  stated,  in  default  of  which  it  shall  not  be  neces- 
sary to  compute  interest  upon  it.  All  such  depositions  shall  contain  an 
averment  that  no  note  has  been  received  for  such  account,  nor  any  judg- 
ment rendered  thereon.  Proofs  of  debt  received  by  any  trustee  shall  be 
delivered  to  the  referee  to  whom  the  cause  is  referred. 
See  ante,  §  2304  of  Code. 

2.  Any  creditor  may  file  with  the  referee  a  request  that  all  notices  to 
which  he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to  be 
dsignated  by  the  postoffiee  box  or  street  number,  as  he  may  appoint ; 
and  thereafter,  and  until  some  other  designation  shall  be  made  by  such 
creditor,  all  notices  shall  be  so  addressed;  and  in  other  cases  notices  shall 
be  addressed  as  specified  in  the  proof  of  debt. 

See  ante,  §  2305  of  Code. 

3.  Claims  which  have  been  assigned  before  proof  shall  be  supported  by 
a  deposition  of  the  owner  at  the  time  of  the  commencement  of  proceedings, 
setting  forth  the  true  consideration  of  the  debt  and  that  it  is  entirely 
unsecured,  or  if  secured,  the  security,  as  is  required  in  proving  secured 
claims.  Upon  the  filing  of  satisfactory  proof  of  the  assignment  of  a 
claim  proved  and  entered  on  the  referee's  docket,  the  referee  shall  imme- 
diately give  notice  by  mail  to  the  original  claimant  of  the  filing  of  such 
proof  of  assigment;  and,  if  no  objection  be  entered  within  ten  days,  or 
within  further  time  allowed  by  the  referee,  he  shall  make  an  order  sub- 
rogating the  assignee  to  the  original  claimant.  If  objection  be  made,  he 
shall  proceed  to  hear  and  determine  the  matters. 

See  ante,  §  2306  of  Code. 

4.  The  claims  of  persons  contingently  liable  for  the  bankrupt  may  be 
proved  in  the  name  of  the  creditor  when  known  by  the  party  contingently 
liable.  When  the  name  of  the  creditor  is  unknown,  such  claim  may  be 
proved  in  the  name  of  the  party  contingently  liable;  but  no  dividend  shall 
be  paid  upon  such  claim,  except  upon  satisfactory  proof  that  it  will 
diminish  pro  tanto  the  original  debt. 

See  ante,  §  2307  of  Code. 

5.  The  execution  of  any  letter  of  attorney  to  represent  a  creditor,  or  of 
an  assignment  of  claim  after  proof,  may  be  proved  or  acknowledged  before 
a  referee,  or  a  United  States  Commissioner,  or  a  notary  public.  When 
executed  on  behalf  of  a  partnership  or  of  a  corporation,  the  person  execut- 
ing the  instrument  shall  make  oath  that  he  is  a  member  of  the  partner- 
ship, or  a  duly  authorized  officer  of  the  coi'poration  on  whose  behalf  he  acts. 
When  the  person  executing  is  not  personally  known  to  the  officer  taking 
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the  proof  or  acknowledgment,  his  identity  shall  be  established  by  satisfac- 
tory proof. 

See  ante,  §  2308  of  Code. 

6.  When  the  trustee  or  any  creditor  shall  desire  the  re-examination  of 
any  claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  petition 
to  the  referee  to  whom  the  case  is  referred  for  an  order  for  such  re-exami- 
nation, and  thereupon  the  referee  shall  make  an  order  fixing  a  time  for  hear- 
ijig  the  petition,  of  which  due  notice  shall  be  given  by  mail  addressed  to  the 
cretliLor.  At  the  time  appointed  the  referee  shall  take  the  examination  of 
the  creditor,  and  of  any  witnesses  that  may  be  called  by  either  party,  and 
if  it  shall  appear  from  such  examination  that  the  claim  ought  to  be  ex- 
punged or  diminished,  the  referee  may  order  accordingly. 

See  ante,  §  2309  of  Code. 

22. 

TAKING  OF  TESTIMONY. 
The  examination  of  witnesses  before  the  referee  may  be  conducted  by 
the  party  in  person  or  by  his  counsel  or  attorney,  and  the  witnesses  shail 
be  subject  to  examination  and  cross-examination,  which  shall  be  had  in 
conformity  with  the  mode  now  adopted  in  courts  of  law.  A  deposition 
taken  upon  an  examination  before  a  referee  shall  be  taken  down  in  writ- 
ing by  him,  or  under  his  direction,  in  the  form  of  narrative,  unless  he 
determines  that  the  examination  shall  be  by  question  and  answer.  When 
completed  it  shall  be  read  over  to  the  witness  and  signed  by  him  in  the 
presence  of  the  referee.  The  referee  shall  note  upon  the  deposition  any 
question  objected  to,  with  his  decision  theron;  and  the  court  shall  have 
power  to  deal  with  the  costs  of  incompetent,  immaterial,  or  irrelevant 
depositions,  or  parts  of  them,  as  may  be  just. 
See  ante,  §  2350  of  Code. 

23. 

ORDERS   OF  REFEREE. 

In  all  orders  made  by  a  referee,  it   shall   be  recited,  according  as   the 

fact  may  be,  that  notice  was  given  and  the  manner  thereof;   or  that  the 

order  was  made  by  consent;  or  that  no  adverse  interest  was  represented 

at  the  hearing;  or  that  the  order  was  made  after  hearing  adverse  interests. 

See  ante,  §  2342  of  Code. 

24. 
TRANSMISSION  OF  PROVED  CLAIMS  TO  CLERK. 
The  referee  shall  forthwith  transmit  to  the  clerk  a  list  of  the  claims 
proved  against  an  estate,  with  the  names  and  addresses   of  the   proving 
creditors. 

See  ante,  §  2310  of  Code. 

25. 
SPECIAL  MEETING  OF  CREDITORS. 
Whenever,  by  reason  of  a  vacancy  in  the  office  of  trustee,  or  for  any  other 
cause,  it  becomes  necessary  to  call  a  special  meeting  of  the  creditors  in 
order  to  carry  out  the  purposes   of  the   act,  the  court  may   call  such  a 
meeting,  specifying  in  the  notice  the  purpose  for  which  it  is  called. 
See  ante,  §  2312  of  Code. 
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ACCOUNTS  OF  REFEREE. 

Every  referee  shall  keep  an  accurate  account  of  his  traveling  and  inci- 
dental expenses,  and  of  those  of  any  clerk  or  other  oflicer  attending  him  in 
the  performance  of  his  duties  in  any  case  which  may  be  referred  to  him; 
and  shall  make  return  of  the  same  under  oath  to  the  judge,  with  proper 
vouchers  when  vouchers  can  be  procured,  on  the  first  Tuesday  in  each 
month. 

See  ante,  §  2243  of  Code. 

27. 
REVIEW  BY  JUDGE. 

When  a  bankrupt,  creditor,  trustee  or  other  person  shall  desire  a  review 
by  the  judge  of  any  order  made  by  the  referee,  he  shall  file  with  the 
referee  his  petition  therefor,  setting  out  the  error  complained  of;  and  the 
referee  shall  forthwith  certify  to  the  judge  the  question  presented,  a  sum- 
mary of  the  evidence  relating  thereto,  and  the  finding  and  order  of  the 
referee  thereon. 

See  ante,  §  2343  of  Code. 

38. 

REDEMPTION  OF  PROPERTY  AND   COMPOUNDING  OF  CLAIMS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bank- 
rupt to  redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit  or 
lien,  upon  any  property,  real  or  personal,  or  to  relieve  said  property  from 
any  conditional  contract,  and  to  tender  performance  of  the  conditions 
thereof,  or  to  compound  and  settle  any  debts  or  other  claims  due  or  be- 
hniging  to  the  estate  of  the  bankrupt,  the  trustee,  or  the  bankrupt,  or  any 
creditor  who  has  proved  his  debt,  may  file  his  petition  therefor:  and  there- 
upon the  court  shall  appoint  a  suitable  time  and  place  for  the  hearing 
thereof,  notice  of  which  shall  be  given  as  the  court  shall  direct,  so  that  all 
creditors  and  other  persons  interest  may  appear  and  show  cause,  if  any 
they  have,  why  an  order  should  not  be  passed  by  the  court  upon  the  peti- 
tion authorizing  such  act  on  the  part  of  the  trustee. 

See  ante,  §  2318  of  Code. 

29. 
PAYMENT  OF  MONEYS  DEPOSITED. 

No  moneys  deposited  as  required  by  the  act  shall  be  drawn  from  the 
depository  unless  by  check  or  Avarrant.  signed  by  the  clerk  of  the  court, 
or  by  a  trustee,  and  countersigned  by  the  judge  of  the  court,  or  by  a  referee 
designated  for  that  purpose,  or  by  the  clerk  or  his  assistant  under  an  order 
made  by  the  judge,  stating  the  date,  the  sum,  and  the  account  for 
which  it  is  drawn;  and  an  entry  of  the  substance  of  such  check  or  warrant, 
with  the  date  thereof,  the  sum  drawn  for,  and  the  account  for  which  it 
is  drawn,  shall  be  forthwith  made  in  a  book  kept  for  that  purpose  by  the 
trustee  or  his  clerk;  and  all  checks  and  drafts  shall  be  entered  in  the 
order  of  time  in  which  they  are  drawn,  and  shall  be  numbered  in  the  case 
of  each  estate.  A  copy  of  this  general  order  shall  be  furnished  to  the 
depository,  and  also  the  name  of  any  referee  or  clerk  authorized  to  counter- 
sign said  checks. 
See  ante,  §  2310  of  Code.  2387 
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30. 

liNIPRISONED  DEBTOR. 

If,  at  the  time  of  preferring  his  petition,  the  debtor  snail  be  imprisoned, 
the  court,  upon  application,  may  order  him  to  be  produced  upon  habeas 
corpus,  by  the  jailor  or  any  officer  in  whose  custody  he  may  be,  before  the 
referee,  for  the  purpose  of  testifying  in  any  matter  relating  to  his  bank- 
ruptcy; and,  if  committed  after  the  filing  of  his  petition  upon  process 
in  any  civil  action  founded  upon  a  claim  provable  in  bankruptcy,  the  court 
may,  upon  like  application  discharge  him  from  such  imprisonment.  If  the 
petitioner,  during  the  pendency  of  the  proceedings  in  bankruptcy,  be  ar- 
rested or  imprisoned  upon  process  in  any  civil  action,  the  district  court, 
upon  his  application,  may  issue  a  writ  of  habeas  corpus  to  bring  him  before 
the  court  to  ascertain  whether  such  process  has  been  issued  for  the  col 
lection  of  any  claim  provable  in  bankruptcy,  and  if  so  provable  he  shall 
be  discharged;  if  not,  he  shall  be  remanded  to  the  custody  in  which  he  may 
lawfully  be.  Before  granting  the  order  for  discharge  the  court  shall 
cause  notice  to  be  served  upon  the  creditor  or  his  attorney,  so  as  to  give 
him  an  opportunity  of  appearing  and  being  heard  before  the  granting 
of  the  order. 

See  ante,  §  2330  of  Code. 

31. 

PETITION  FOR  A  DISCHARGE. 

The  petition  of  a  bankrupt  for  a  discharge  shall  state  concisely,  in 
accordance  with  the  provisions  of  the  act  and  the  orders  of  the  court,  the 
proceedings  in  the  case  and  the  acts  of  the  bankrupt. 

See  ante,  §  2325  of  Code. 

32. 

OPPOSITION  TO  DISCHARGE  OR  COMPOSITION. 
A  creditor  opposing  the  application  of  a  bankrupt  for  his  discharge,  or 
for  the  confirmation  of  a  composition,  shall  enter  his  appearance  in  opposi- 
tion thereto  on  the  day  when  the  creditors  are  required  to  show  cause,  and 
shall  file  a  specification  in  writing  of  the  grounds  of  his  opposition 
within  ten  days  thereafter,  unless  the  time  shall  be  enlarged  by  special 
order  of  the  judge. 

See  ante,  §  2326  of  Code. 

33. 

ARBITRATION. 

Whenever  a  trustee  shall  make  application  to  the  court  for  authority  to 
submit  a  controversy  arising  in  the  settlement  of  a  demand  against  a  bank- 
rupt's estate,  or  for  a  debt  due  to  it,  to  the  determination  of  arbitrators, 
or  for  authority  to  compound  and  settle  such  controversy  by  agreement 
with  the  other  partj%  the  application  shall  clearly  and  distinctly  set  forth 
the  subject-matter  of  the  controversy,  and  the  reasons  why  the  trustee 
thinks  it  proper  and  most  for  the  interest  of  the  estate  that  the  contro- 
versy  should  be   settled  by   arbitration   or   otherwise. 

See  ante,  §  2323  of  Code. 
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34. 

COSTS  IN  CONTESTED  ADJUDICATIONS. 
In  cases  of  involuntary  bankruptcy,  when  the  debtor  resists  an  adjudica- 
tion, and  the  court,  after  hearing,  adjudges  the  debtor  a  bankrupt,  tlic  peti- 
tioning creditor  shall  recover,  and  be  paid  out  of  the  estate,  the  same 
costs  that  are  allowed  to  a  party  recovering  in  a  suit  in  equity;  and  if 
the  petition  is  disuiissed,  the  debtor  shall  recover  like  costs  against  the 
petitioner. 

See  ante,  §  2292  of  Code. 

25. 
COMPENSATION   OF   CLERKS,   REFEREES   AND   TRUSTEES. 

1.  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full  con: pensation 
for  all  services  performed  by  tiiem  in  regard  to  filing  petitions  or  other 
papers  required  by  the  act  to  be  filed  with  them,  or  in  certifying  or  de- 
livering papers  or  copies  of  records  to  referees  or  other  officers,  or  in  re- 
ceiving or  paying  out  money;  but  shall  not  include  copies  furnished  to 
other  persons,  or  expenses  necessarily  incurred  in  publishing  or  mailing 
notices  or  other  papers. 

See  ante.  §  2215  of  Code. 

2.  The  compensation  of  referees,"  prescribed  by  the  act.  shall  be  in  full 
compensation  for  all  services  performed  by  them  under  the  act,  or  under 
these  general  orders:  but  shall  not  include  expenses  necessarily  incurred 
by  them  in  publishing  or  mailing  notices,  in  travelling,  or  in  perpetuating 
testimony,  or  other  expenses  necessarily  incurred  in  the  performance  of 
their  duties  under  the  act  and  allowed  by  special  order  of  the  judge. 

See  ante,  §  2242  of  Code. 

3.  The  compensation  allowed  to  trustee  by  the  act  shall  be  in  full 
compensation  for  the  services  performed  by  them;  but  shall  not  include 
expenses  necessarily  incurred  in  the  performance  of  their  duties  and 
allowed  upon  the  settlement  of  their  accounts. 

See   ante.   §   2252  of  Code. 

4.  In  any  case  in  which  the  fees  of  the  clerk,  referee  and  trustee  are 
not  required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  petition 
to  be  adjudged  a  bankrupt,  the  judge,  at  any  time  during  the  pendency 
of  the  proceedings  in  bankruptcy,  may  order  those  fees  to  be  paid  out  of 
the  estate;  or  may,  after  notice  to  the  bnkrupt,  and  satisfactory  proof  that 
he  then  has  or  can  obtain  the  money  with  which  to  pay  those  fees,  order 
him  to  pay  them  within  a  time  specified,  and,  if  he  fails  to  do  so,  may 
order  his  petition  to  be  dismissed.  He  may  also,  pending  such  proceedings, 
both  in  voluntary  and  invohmtary  cases,  order  the  commissions  of  referees 
and  trustees  to  be  paid  immediately  after  such  commissions  accrue  and  are 
earned.     (Subdiv.  4,  amended  as  above,  December  11,  1905.) 

See  ante,  §  2221  of  Code. 

36. 

ARPEALS. 
1.  Appeals   from   a   court   of  bankruptcy   to   a    circuit   court   of   appeals, 
or  to  the  supreme  court  of  a   Territory,   shall   lie   allowed   by   a  judge   of 
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the  court  appealed  from  or  of  the  court  appealed  to,  and  shall  be  regulated, 
except  as  otherwise  provided  in  the  act,  by  the  rules  governing  appeals  in 
equity  in  the  courts  of  the  United  States. 
See  ante,  §  2264  of  Code. 

2.  Appeals  under  the  act  to  the  Supreme  Court  of  the  United  States 
from  a  circuit  court  of  appeals,  or  from  the  supreme  court  of  a  Territory, 
or  from  the  supreme  court  of  the  District  of  Columbia,  or  from  any  court 
of  bankruptcy  whatever,  shall  be  taken  within  thirty  days  after  the  judg- 
ment or  decree,  and  shall  be  allowed  by  a  judge  of  the  court  appealed  from, 
or  by  a  justice  of  the  Supreme  Court  of  the  United  States. 

See  ante,  §  2365  of  Code. 

3.  In  every  case  in  which  either  party  is  entitled  by  the  act  to  take 
an  appeal  to  the  Supreme  Court  of  the  United  States,  the  court  from 
which  the  appeal  lies  shall,  at  or  before  the  time  of  entering  its  judg- 
ment or  decree,  make  and  file  a  finding  of  the  facts,  and  its  conclusions  of 
law  thereon,  stated  separately;  and  the  record  transmitted  to  the  Supreme 
Court  of  the  United  State*  on  such  an  appeal  shall  consist  only  of  the 
pleadings,  the  judgment  or  decree,  the  finding  of  facts,  and  the  conclusions 
of  law. 

See  ante,  §  2366  of  Code. 

37. 
GENERAL  PROVTSTONS. 

In  proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into  ef- 
fect the  provisions  of  the  act,  or  for  enforcing  the  rights  and  remedies 
given  by  it,  the  rules  of  equity  practice  established  by  the  Supreme  Court 
of  the  United  States  shall  be  followed  as  nearly  as  may  be  In  proceedings 
at  law,  instituted  for  the  same  purpose,  the  practice  and  procedure  in 
cases  at  law  shall  be  followed  as  nearly  as  may  be.  But  the  judge  may, 
by  special  order  in  any  case,  vary  the  time  allowed  for  return  of  process, 
for  appearance  and  pleading,  and  for  taking  testimony  and  publication, 
and  may  otherwise  modify  the  rviles  for  the  preparation  of  any  particular 
case  so  as  to  facilitate  a  speedy  hearing. 

See  ante,  §  2207  of  Code. 

38. 
FORMS. 

The  several  forms  annexed  to  these  general  orders  shall  be  observed  and 
used,  with  such  alterations  as  may  be  necessary  to  suit  the  circumstances 
of  any  particular  case. 

See  ante,  §  2208  of  Code. 
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Order     Section 
Abbreviations  and  interlineations  in  petitions  and  schedules 

forbidden     5 

Accounts  of  marshal 19 

referee   26 

trustee    17 

Amendments    of    petition    and    schedules    11 

Appeals    36         1, 2, 3 

from  circuit  court  of  appeals 36                2 

courts  of  bankruptcy 36                2 

supreme  court  of  District  of  Columbia   36                2 

supreme  court  of  Territory    36                2 

to    circuit    courts    of    appeals     36                1 

supreme  court  of  Territory  36                 1 

Supreme  Court  of  the  United  States   36            2,  3 

Application  for  approval  of  composition    12                3 

discharge  of  bankrupt    12                 3 

form  of   31 

Appointment  and  removal  of  trustee   13 

Arbitration 33 

Assignment  of  claims  before  proof  21                 3 

Attorney,  conduct  of  proceedings  by    4 

execution  of  letter  of    21                 5 

Checks    for    money    deposited     29 

Circuit  courts  of  appeals,  appeals  from 36            2,  3 

to    36                 1 

Claims,  assignment  of,  before  proof   21                 3 

compounding  of 28 

of  persons  contingently  liable 21                4 

proof  of 21 

re-examination   of    21                 6 

Clerk,  compensation  of 35                 1 

indemnity  for  expenses  of 10 

indorsement   of  papers   by    2 

Compensation   of   clerk,   referee,   and    trustee    35     1.2,3,4 

Composition,   approval   of    12                3 

opposition  to   32 

Compounding  of  claims    28 

Conduct  of  proceedings   4 

Consolidation  of  petitions  7 
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Order      Section 

Costs  in  contested  adjudications   34 

Courts  of  bankruptcy,  appeals  from  36         1, 2,  3 

Creditors,  special  meeting  of   25 

Debtor,  imprisoned 30 

Debts,  proof  of   21  1 

Deposition   before   referee    22 

Discharge  of  bankrupt,  application  for   12  3 

opposition  to   32 

petition   for    31 

Districts,  petitions   in   different    6 

Docket     1 

Duties  of  referee   12         1, 2,  3 

trustee   17 

Examination  of  witnesses   22 

Expenses  of  clerk,  marslial,  or  referee,  indemnity  for 10 

allowance  of    35     1,  2,  3,  4 

Fees  of  clerk   35  1,4 

referee 35,  2, 4 

trustee   35  3, 4 

Filing  of  papers   2 

after  reference 20 

Finding  of  facts  by  referee  12  3 

Forms     38 

Frame   of  petitions    5 

General  provisions   37 

Habeas   corpus   of   imprisoned   debtor    30 

Imprisoned  debtor   30 

Indemnity  for  expenses  of  clerk,  marshal   or  referee    10 

Injunctions  of  proceedings  of  courts  or  officers   12  S 

Interlineation    and    abbreviation   in    petitions    and    schedules 

forbidden  5 

Inventory  by  trustee 17 

Involuntary  bankruptcy,  costs  in 34 

schedule  in    9 

Judge  to  hear  application  for  approval  of  composition 12  3 

discharge  of  bankrupt    12  3 

injunction    12  3 

removal  of  trustee    13 

review    by    27 

Jurisdiction   of   two   petitions   in    different   districts    6 

Marsha],    accounts    of    19 

indemnity    for    expenses    of    10 

Meeting  of  creditors,  first    12  1 

special    25 

Moneys  deposited,  payment  of 29 

Notices  to  creditors   21  2 

Opposition  to  discharge  or  composition   32 
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Order     Section 

Order  of  reference 12                1 

Orders  of  referee  23 

Papers,  filing  of  2 

after    reference     20 

Partnership   cases,    proceedings    in    8 

Payment  of  moneys  deposited   20 

Perishable  property,  sale  of 18                3 

Petition  and  schedules,  abbreviations  and  intorlinoations   in, 

forbidden    5 

amendments  to   11 

for  discharge    31 

Petitions,  frame  of    5 

in  different  districts    C 

two  or  more  against  common  delitor  7 

Poor  bankrupts,  payment  of  fees  in  cases  of  35                4 

Practice  and  procedure  37 

Priority  of  petitions  7 

Proceedings,  conduct  of    4 

Process     3 

Proof    of    debts     21                 1 

Property,  redemption  of   28 

sale  of   18         1,2,3 

Proved   claims,   transmission   of,   to   clerk    24 

Record    of   clerk    1 

referee    1 

on  appeal  to  Supreme  Court  of  United  States  36                3 

Redemption  of  property  and  compoimding  of  claims   28 

Re-examination  of  claim   21                 fl 

Referee,  accounts  of   26 

certificate   of,   to   jvidge    27 

compensation  of   35                 2 

duties    of    12         1, 2, 3 

findings  of  facts  by   12                3 

indemnity  for  expenses  of  10 

indorsement  of  papers  by   2 

orders  of 23 

proceedings  before    12             1, 2 

record    of    1 

to  notify  trustee  of  his  appointment   16 

to  transmit  list  of  proved  claims  to  clerk 24 

Reference,  order  of 12 

papers    filed    after     20 

Removal  of  trustee    13 

Review   by   judge    27 

Sale  of  property   18         1, 2, 3 

Schedule,  abbreviations  and  interlineations  in,  forbidden 5 

amendments    to     H 
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Order     Section 

in  involuntary  bankruptcy 9 

Special  meeting  of  creditors 25 

Subpoena     3 

Sum  mons     3 

Supreme  court  of  District  of  Columbia,  appeals  from   36            2, 3 

Territory,  appeals  to  36                 1 

from     36            2, 3 

the  United  States,  appeals  to 36            2,  3 

Testimony,  taking  of  22 

Transmission  of  proved  claims  to  clerk   24 

Trustee,  appointment  of 13 

compensation  of   35                3 

duties    of     17 

no  official  or  general,  to  be  appointed    14 

not  appointed  in  certain  cases    15 

notice  to,  of  appointment   16 

removal   of    13 

Witnesses,  examination  of 22 


2394 


INDEX  TO  BANKKUPTCY  ACT. 

[References  are  to  sections.] 

SectioFj 

Absence  of  referee,  filling  vacancy    43  a 

Account  books,  destruction  of,  bar  to  discharge  14  b 

Accounts,  final,  to  be  ap^jroved  by  court  2  a 

keeping  of,  in  case  of  partnership  5  d 

trustee   to   keep    47  a 

notice  of   filing    58  a 

open  to  inspection 49  a 

to  submit  final    47  a 

Act,  takes  efi'ect  when   71  a,  74 

Acts  of  bankuptcy,  conveyances  intending  to  defraud   3  a 

pref erencEH     3  a 

through  legal  proceedings    3  a 

general   assignment    3  a 

appointment   of   receiver    3  a 

time   for  filing  petition    3  b 

solvency,  when  a  defense   3  c 

Adjudication,  appeals  from   25  a 

by   court    18   d,  e,  i 

defined    1 

referee  may  make   38  a 

Admission,  inability  to  pay  debts,  act   of  bankruptcy    3  a 

Affirmations,  in  lieu  of  oath   20  b 

who  may  administer   20  a 

Alaska,  court  of  bankruptcy  in   2  a 

Allowance,  of  claims   , 57  d 

Amendment,  of  act,  not  to  affect  pending  cases  74 

Appeals,  trustee  need  not  give  bond  on    25  c 

when  allowed   25  a  -d 

Appearance,  creditors   other  than  original  petitioners    59  f 

Appellate  courts,  defined   I 

what  are    24  a .  b 

Appointment,  of  referee,  etc 33  a 

of  trustee  in  bankruptcy    44  a 

Appraisal,  of  bankrupt's  estate 70  b 

Abritration,    of    controversy,    when    allowed    26  a.  o 

Arrest,  bankrupt  exempt  from,  when  0  a 

Assets  (see  Estate). 

Assignment,  act  of  bankruptcy   3  a 

petition  to  be  filed  within  four  months    3  b 

with  intent  to  defraud,  etc.,  void,  etc   67  e 
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Section 

Attachment,   within    four  months,  void,   etc    67  c,  f 

Attorney-general,  in  bankruptcy  matters,  duties  of  53  a, 

statistics  to   be   furnished    54  a 

Attorneys,  examination  of  payments  to   60  d 

fee  entitled  to  priority  of  payment    64  b 

Bail,  banknipt  may  give,  to  attend  examination   9  b 

Bankers  (see  Banks). 

Bankrupt,  acts  of  bankruptcy  by   3  a. 

appraisal   af    estate    70  b 

burden  of  proof,  on  denying  insolvency  3  a 

business  of,  may  be  conducted,  etc 2; 

composition,  terms  of,  may  be  offered  by   12  a 

application  for  confirmation  of   12  b 

hearing  of   12  c 

confirmation    of    12  d 

efl'ect   of   confirming    14  & 

order  of,  evidence  of  title   21  g 

distribution    of    consideration    12  e 

when    set    aside    13 

defined    1 

detention  of,  for  purpose  of  examination 9  b 

discharge,   application   for    14  a 

when  refused 14  b 

when  revoked   15  a 

liability  of  co-debtors  not  effected    16  a 

duties    of    7  a 

when  exempt   from  attending  meetings   7  a 

effect  of  death  or  insanity  of   8  a 

evidence    of    21  a 

examination  of,  submission  to   7  a 

exempt   from   arrest,   when    9  a 

exemptions  to  be  set  apart  by  trustee 47  a 

allowance  of   6  a 

extradition  of,  when    9  a 

involuntarj^  petition,  sei-vice  of    18  a 

plea  to    18  b 

determination  of  issue    18  d 

amount  of  debts  necessary  to  file   4  b 

who  may  file   59  b 

jurisdiction  to  adjudicate    2  a 

to  arraign  and  try    2  a 

to  extradite   2  a, 

to  grant  discharges,  etc 2  a 

jurisdiction  to   set  apart  exemptions    2  a 

to    settle    estate    2  a 

jury  trials  allowed,  when    10  a-c 

notice  of  examination   58  a, 
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Section 

offenses    by    2!)  b 

partners    may    become    5  a 

proof  of  claim  against  another  estate    57  in 

seizure  of  property,  after  filini^f  petition    0!)  a 

when    permitted,    ete .3  e 

suits  ponding  against,  stayed   11   a 

trustee  may  defend    11   b 

may   prosecute    11   o 

time   for  bringing   against    11  d 

title  to  property  passed  to  trustee  70  a 

when  to  be  conveyed    70  c 

vesting  of,  on  confirming  composition   70  t" 

transfer  by,  avoiding  by  trustee,  etc    G7   e,  70  e 

voluntary  petition,  who  may  file 5!)  a 

who  may  become    4  a 

Bankruptcy,  acts  of  3  a 

cases  may  be  reinstated   2 

defined    1 

jurisdiction    of    courts    2 

substitution  of  parties  in  proceedings   2 

taxation   of  costs,  against   estates    2 

Banks,  designation  of,  as  depositories    61    a 

national,  cannot  Vjecome  bankrupts    4  h 

private,   may  be   involuntary  bankrupt    4  b 

Bond,  order  approving  evidence  of  trustee's  title 21    e 

depositories  to  give   61   a 

filing    50  h 

referee  to  give  50  a 

suits  upon,  time  for  beginning   .)0    1 

suit    upon     50  h 

surety's  property,  value  of    50  d,  f 

two    required     .50  e 

may  become  sureties   50  g 

to  be   given   on   seizing  bankrupt's    property    3   e,  69  a 

trustee  need  not  give  on  appeal   25  c 

personal   liability   on    50    i 

joint   and   several    50    j 

suits  upon,  time  for  bringing 50  m 

Books  of  account,  destruction  of,  etc.  bar  to  discharge    14  b 

Business,  of  bankrupt,  may  be  conducted   2 

-Cases,  pending  under  state  insolvency  laws,  not  affected,  July  1,  1808  71  b 

pending  bankruptcy,   not   affected    74 

reference  of,  to  referee,  etc  22  a 

reinstated,  on  setting  aside  composition    13  a 

transfer  of    2  a,  22  b 

transfer,  where  more  than  one  petition    32  a 

■Certiorari.    Supreme   Court    may   issue    25  d 
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Section 

Children,  allowancp  to,  wlien   8  a. 

Circuit  courts,  jurisdiction  of,  in  law  and  equity   23  a 

concurrent,  over  offenses   23  c 

jury  trials  in    19  tv 

Circuit  courts  of  appeals,  appellate  courts    24  a,  b 

when   appeals   allowed   to    25  a 

appeal  from  decision   of    25  b 

Claims,  appeal  from  allowance  or  rejection    25  a 

to  Supreme  Court,  when   25  b 

bankrupt  to  examine  correctness  of  7  a 

to  report  false    7  a 

court  of  bankruptcy  to  allow,  etc 2 

counting  for  purpose   of   voting    55  a,  b 

debts  which  may  be  proved   63  a 

proof  of    57  a 

founded   upon    Avriting    57  b 

filing  of,  after  allowance    57  e 

allowance    57  d. 

secured,  etc 57  e 

hearing  of  objections  to    57  f 

where  preference  received   . 57  g 

value  of  securities,  determination  of   57  h, 

when  secured  creditor  fails  to  prove   57    i 

due  United  States,  etc  57   j 

reconsideration  of,  allowed   57  k 

recovery  of  dividend   57    1 

claim  of  one  bankrupt  against  another   57  m 

no  lien  when  not  recorded    67  a 

notice  of  depositions,  in  opposition  to  allowance 21  c 

payment,  where  composition   set  aside,   etc    64  e 

presenting  false,  an  offense    29  b 

proof  of  partnership  against  individual  estate,  etc 5  g 

suit  founded  on  dischargeable,  stayed  11  a 

time  for  proving   57  n. 

unliquidated,  may  be  proved   63  b 

Clerk,  defined  1 

of  court,  bonds  to  be  filed  with   50  h 

duties  of   51  a 

compensation   of    52  a 

to  refer  petition   for  adjudication    18   f,  g 

referee  to  obtain  papers  from   39  a 

to  keep  indexes  of  petition,  discharges,  etc 72 

certificates  of  search  to  be   furnished    72 

wages  entitled  to  priority  of  payment   64  b 

Co-debtors,    liability    of     16  a 

Commencement  of  proceedings,  defined   1 

Company.  unincorporat>ed,  may  become  involuntary  bankrupt   4  b 
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Seftioii 
Oompensation  (see  Fees). 

Composition,   application   for   confirmation    12  b 

hearing   of    12  c 

confirmation  of   12  d 

effect  of   14  c 

title    revests    in    bankrupt    70  f 

distribution  of  consideration 12  c 

copy  of  order  confirming,  evidence  of  jurisdiction,  etc 21   f 

evidence  of  revesting  title    21  g 

fee  of  referee  in  case  of   40  a-o 

fee  of  trustee  in  case  of 48  a 

jurisdiction  of  court  over 2 

notice  of  hearings  of  application   58  a 

offer    of    12  a 

referee  has  no  jurisdiction    38  a 

set  aside,  payment  of  claims  in  case  of    64  c 

title  of  trustee  in  case  of 70  d 

set  aside,  when    13  a 

Compromise,   notice   of    58  a 

trustee  may  enter  into   27  a 

Conceal,  defined  1 

Concealment,  of  property,  bar  to  discharge   14  b 

when  an  offense   29  b 

when  act  of  bankruptcy    3  a. 

Confirmation    (see   Composition). 

Consideration,  distribution  of,  in  composition    12  e 

Consular  officers,  may  administer  oaths    20  a 

Contempt,  before   referees    41  a 

proceedings  for   41  b 

court  to  enforce  orders,  ect   2 

committed  before  referees,  punishment  2 

Controversies,   trustees   may   arbitrate    26   a-c 

Conveyancos.    when    act    of    bankruptcy    3  a 

with  intent  to  hinder,  void,  etc   G7  e 

Copies,  of  proceedings,  etc.,   when   evidence    21  d-g 

Copyrights,  title  to  pass  to  trustee    70  a 

Corporations,  bankruptcy  of,  effect  on  stockholder's  liability 4  b 

cannot  become  voluntary  bankrupt    4  a 

defined     1 

jurisdiction  to  try  officers,  etc   2 

may  become   surety  bonds    50  g 

may  be   involuntary   bankrupts    4  b 

may  be  trustee  in  bankruptcy    4.')  a 

Costs,  allowance  on  dismissal  of  petition,  for  seizure  of  property    . .  3  e 

court  of  bankruptcy  may  tax   2 

for  conducting  estate  temporarily   2 

provable   debts,   when    03  a 
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Seotlon 

when  entitled  to  priority  of  payment   64  b 

Counsellor-at-law,  e.xamiuation  of  payments  to    60  d 

Counter-claim,  when  allowed,  etc 68  a,  b 

County,  proof  of  debts  owing  to   57    j 

taxes  due,  entitled  to  priority  of  payment    64  a 

not  released  by  discharge    17  a 

Courts  (see  Courts  of  Banki-uptcy;  Circuit  Court  of  Appeals.)  defined  1 

indexes  to  be  kept  of  petitions  and  discharges  72 

jurisdiction   of    circuit 23  a 

over  suits  to  recover  transfers  by  bankrupt   67  e,  70  e 

terms  of  court  of  bankruptcy  2 

to  make   adjudication,   etc    18  d-g 

Courts  of  bankruptcy,  absence  or  disability  of  referee,  to  fill  vacancy  43  a 

appeals   from    24   a,  b  25  a 

application  for  confirming  composition   12  b 

bond  of  trustee  to  be  fixed  by 50  c 

defined     1 

designation  of  newspapers  by   28  a 

jurisdiction  of  court  over  partners   5  c 

over  off"enses    23  c 

over  suit  to  recover  preference    60  b 

over  suit  to  recover  conveyance.s,  etc.,  in  fraud   67  e 

jurisdiction  detailed   2 

length  of  residence  necessary    2 

what    are    2  a 

Creditors,  additional,  may  join  in  petition    59  f 

bankrupt  to  attend   meetings    7  a 

bonds  of  trustee,  amount  to  be  fixed  by   50  (' 

claims  of,  secured,  proof  of,  etc 57  e 

determination  of  securities   57  h 

payment  of,   where  composition   set   aside    64  c 

when  preferred,  proof  of    57  g 

when  secured,  fail  to  prove    57    i 

composition  may  be  offered  to   12  a 

defined   1 

may  plead  to  involuntary  petition   18  b 

meetings,  time  and  place  of   55  a 

presiding    officer     55  b 

steps  to  be  taken   55  c 

subsequent    55  d 

called    55  e 

final    55  f 

voters  at   56  a,  b 

trustees  to   submit   statements , 47  a 

final  statements    47  a 

notices  to  be  sent  when   58  a 

publication   of    58  1> 
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Section 

number  of,  computing,  to  join  in  petition   50  e 

preferred,  when  deemed  to  be   tiO  a 

recovery  of  dividend  or  reconsideration  of  claim    57    1 

referee  to  examine   list  of    3!t  a 

to  give  notice  to   3!)  a 

to   select   trustee    44  a 

trustee  subrogated  to  rights  of,  in  enforcing  lien   07  b 

Creditors  secured,  defined    1 

Damages,  on  dismissal  of  petition  for  seizing  property  3  e 

Date  6f  bankruptcy,  defined   1 

Death,  of  bankrupt,  effect  of    8  a 

of  trust,  effect  of  40  a 

Debts,  amount  necessary  in  involuntary  bankruptcy 4  b 

appeal  from  judgment  allowing  or  rejecting   25  a 

defined    1 

not  affected  by  discharge 17  a 

payment   of  partnership,  etc    5  f 

person  owing,  may  become  voluntary  bankrupt 4  a 

what  are  not  affected  by  discharge  17  a 

which  may  be  proved 03 

unliquidated     03 

entitled  to   priority   of  payment    04 

Defalcation,  debts  created  by,  not  released    17 

Definitions,  a  person  against  whom  a  petition  has  been  filcil  

adjudication    

appellate  courts   

bankrupt      

bankruptcy    

clerk     

commencement  of  proceedings 

conceal     

corporations     

court   

courts  of  bankruptcy  

creditor   

date  of  bankruptcy 

debt    

discharge    

document   

holiday    

insolvent    

judge     

oath     

offer     

persons   

petition     

referee     
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Section 

secured  creditor     

States    

time  of  bankruptcy   

transfer    

trustee    

wago-earner     

words  importing  masculine  gender 

plural  number 

singular  number   

Depositions,  rules  governing  taking 21  b 

notice  of  taking 21  c 

Depositories,  bonds  of,  to  be  filed    50  h 

designation  of  61  a 

money  to  be  deposited  in   47  a 

Detention,  of  bankrupt  for  examination   9  b 

Diplomatic  officers,  may  administer  oaths  20  a 

Directors,  bankruptcy  of  corporation,  not  to  release 4  b 

Disability,  of  referee,  filling  vacancy  in  case  of 43  a 

Discharge,  appeal  from  grant  or  denial  of   25  a 

application   for    14  a 

notice  of,  etc   58  a 

co-debtors'  liability  not  affected  by   16  a 

copy  order  granting,  etc.,  evidence   21  f 

deists  not  effect  by   17  a 

defined     1 

effect    of   confirming   composition    14  c 

jurisdiction  over  grant  and  refusal 2  a 

notice  of  depositions  in  opposition  to   21  c 

referee  has  no  jurisdiction  38  a 

refusal  of,  when  14  b 

revoked   when    15  a 

payment  of  claims  in  case  of  64  c 

title  of  trustee  on  setting  aside   70  d 

indexes  of,  to  be  kept  by  clerk    72 

Dismissal,  of  proceedings,  notice   of   58  a 

to  be  given  creditors  59  g 

District  court   (see  courts  of  Bankruptcy.)  a  court  of  hnnkru]itcy    . .  2 

District  of  Columbia,  Supreme  Court,  a  court  of  l>aukruptcy   2 

appeals    from    24  a 

Dividends,    declaration,   payment   of    65    a-e 

by    referee,    etc    39  a 

notice  of   58  a 

disposition  of  unclaimed   66  a,  b 

recovery  of.  an  reconsidering  allowed  claim   57    1 

trustee  to  pay   47  a 

Documents,  defined 1 

offense  of  destroying,  etc 29  a 

2402 


I'iocediire]  INDEX    TO    BANKRUPT    ACT.  Apr.   11. 

Section 

referee   may   require  production    3S  a 

title   to,   passes   to  trustee    70  a 

Domicile,  necessary  to  give   court  jurisdiction    2 

Dower,  allowance  to  wife,  when 8  a 

Duties,  of  bankrupt    7  a 

Embezzlement,  debts  created  by,  not  released   17  a 

offense  of    2!t  a 

Equity,   jurisdiction   of   court   in      2a,  23  a 

Estate   (see  Property.)   bankrupt's  passes  to  trustee  7(1  a 

to  be  appraised   70  b 

concealment    of    3  a 

debts   provable    against    63  a 

depositories  for,  to  be  designated  61  a 

distribution    of    partnersbip    assets    5    f.  g 

expenses  of  administering,  to  be  approved 62  a 

jurisdiction  of  court  over 2 

closing    of    : 2 

court   may  reopen    2 

partnership,  administration  of,  in  bankruptcy 5  b 

distribution  of    5  f ,  g 

where  all  not  adjudicated 5  h 

receiver  appointed   to   preserve    2  a 

trustee's  duties  with  reference  to  47  a 

to  convey  title    70  c 

to  file  copy  of  decree  where  property  located  ,  47  c 

Evidence  (see  Examination)  burden  of  proof  on  denying  insolvency.  .3  c,  d 

bankrupt   and   others   competent    21  a 

to  submit  to  examination   7  a 

copies  of  proceedings 21  dp 

depositions,  rales  governing   21  b 

notice   of   taking    21  c 

presen-ation  of,   when  given  before  referee    39  a 

referee    may    examine    witnesses    38  a 

refusal  of  bankrupt  to  give,  bar  to  discharge   14  b 

Examinations   (see  Evidence)  bankrupt  may  be  detained  for  purpose 

of    9  b 

when  expenses  to  be  tendered  for  purpose  of   7  a 

notice  of  bankrupts  58  a 

witnesses,    referee    may    make    38  a 

Exemptions,  allowed  bankrupt  6  a 

jurisdiction  of  court  over 2 

trustee  to  set  apart   47  a 

Expenses,   apportionment   in    partnership   proceedings    5  o 

approval    of.    for   administering    estate     62  a 

when   tendered  bankrupt  for  attendance    7  a 

Extortion,  of  property  for  forbearing  to  act,  etc 29  b 
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Sectioa 

Extradition,  jurisdiction  or  court  over   2 

of  bankrupt,  when  10  a 

False  representations,  property  obtained  by    14  b 

liabilities  for  property  obtained  by,  not  dischar;,'ed    17  a 

Farmer,    cannot    become    involuntary   bankrupt,    4  b 

Fees  attorneys'  when  entitled  to  priority  of  payment   64  b 

clerk   of  court,  amount   allowable    52  a,  b 

to  collect    51  a 

to  pay  trustee  and  referee   51  a 

for  searching  bankruptcy  index 72 

extra  for  referee  and  trustee,  forbidden   73 

for  filing  copy  decree  of  adjudication,  etc  47  c 

priority  of  payment,  when  entitled  to 64  b 

referee    40  a-c 

trustee  40  a-c 

Fiduciary,  debts  created  in  such  capacity,  not  released   17  a 

Fine,  for  acting  as  referee  when  interested,  etc   29  c 

Foreign  countiy,  bankrupt  in,  dividend  in  case  of,  etc 65  d 

to  execute  conveyances  of  property  in 7  a 

Forfeiture,  proof  of  claim  due  as   57    j 

Forms,  to  be  prescribed  -'50  a 

Fraud,  conveyances,  etc.,  when  act  of  bankruptcy  .3  a 

debts  created  by,  not  released    17  a 

discharge  ol)tained  by,  set  aside   15  a 

liabilities  for  obtaining  property  by,  not  released 17  a 

obtaining  property  on  false  statements,  bar  to  discharge 14  b 

offense,  when   2!)  b 

property  transferred  in,  passes  to  trustee   70  a 

Gender,   masculine,   what  to   comprehend    1 

General  assignment,  act  of  bankruptcy    3  a 

petition  to  Ix;  filed  within  four  months 3  b 

Holiday,  deiined    1 

Incumbrances,  witu  intent  to  hinder,  void,  etc   67  e 

Indexes,  of  discliarges  and  petitions  to  be  kept    72 

Indian  Territory,  jurisdiction  of  courts  in  bankruptcy    2  a 

Infants',   time    for   proving  claims    57  n 

entitled  to  allowances  when   8  a 

Information,  referee  to  furnish    39  a 

trustee  to  furnish  47  a 

Insane,  bankrupt,  effect  on  proceedings 8  a 

time  for  proving  claims    57  n 

Insolvent,  definition  of    1 

transfers  wliile,  act  of  bankruptcy   3  a 

Instrument,  proof  of  claim  founded  upon  written    57  b 

Insurance  policy,  when  passes  to  trustee    70  a 

Interest,  trustee  to  account  for   47  a 

Involuntary  bankrupt   (see  Involuntary  Petition). 
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Section 

Involuntary  petition,  amount  of  dnbts  necessary    4  b 

determination    of    issue    18    d,  e 

notice  to  be  given  of  proposed  dismissal    59  g 

to  creditors  not  joined  in    59  d 

plea  to    18b 

service  of  18  a 

who  may   file    4b,     59  b 

Judge    (see  Courts)    defined    1 

may  preside  at  creditors'  meetings 55  b 

Judgments,  for  costs,  enforcement  of   2 

preference    created    by,    when    60  a 

within    four    months    void,    etc    67    c,  f 

Jurisdiction,    of    appellate    courts     24  a,  b 

of  circuit  court,  between  trustee  and  adverse  claimant   23  a 

concurrent  over  offenses    23  c 

of  courts  of  bankruptcy 2  a 

unspecified  powers   2  a 

over  partners  5  c 

length  of  residence,  etc.,  necessary  to   2 

order  confirming  composition  or  discharge,  evidence  of 21   f 

suit  to  recover  property,  etc 23  b,  60  b,  67  e,     70  e 

Jury,  trial,  when  allowed 19  a-c 

Legal  proceedings,  preference  through,  act  of  bankruptcy 3  a 

Levies,  within  four  months,  void,  etc 67  c,  f 

Liens,  created  in  four  months,  dissolved G7  c,  f 

title  of  bona  fide  holder   67  f 

given  in  good  faith    67  d 

given   with   intent   to  hinder,  void  etc 67  e 

jurisdiction  of  court  to   recover,  etc 67  e 

trustee  subrogated  to  right  of  creditors  in  enforcing   67  b 

imrecorded   claims,   not    67  a 

Malicious  injuries,  liabilities  for,  not  aflected  by  discharge 17  a 

Manufacturing  corporation,  may  become  involuntary  bankrupt 4  b 

Marshals,  appointment  of  2 

fee  of   52  b 

may  conduct  bankrupt's  business,  reasonable  time  2 

may  seize  bankrupt's  property,   when    60  a 

Masculine  gender,  what  to  comprehend 1 

Meetings,  creditors,  bankrupt  to  attend  first 7  a 

exempt  from  attending  when   7  a 

called 55  c 

final    55  f 

presiding  officer   55  b 

steps  to  be  taken  55  e 

subsequent,  etc   55  d 

time  and  place 55  a 

voters  at 56  a,  b 
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Section 

creditors  at,  to  elect  trustee   44  a 

notices  of 58  a 

publication  of,   etc    58  b 

trustee  to  submit  statements 47  a 

final  statements   47  a 

Mercantile  pursuits,  corporation  engaged  in.  may  beconie  bankrupt  .  .  4  b 

Mining  corporations,  may  become  involuntarj'^  bankrupt  4  b 

Money,  depositories  for,  to  be  designated    61  a 

expenses  of  administering  to  be  approved   C2  a 

trustee  to  deposit  in  depository   47  a 

National  banks,  cannot  be  adjudged  bankrupts 4  b 

Newspapers,  designation  of,  by  Court  of  Bankruptcy   28  a 

Notice,  act  of  bankruptcy,  from  what  to  date   3  b 

creditors,  when  to  be  sent  to   .55  a 

when  not  joined  in  involuntary  petition    59  d 

of  proposed  dismissal  of  proceedings  59  g 

depositions,  taking  of    21  c 

failure  to  schedule  debts  not  released  17  a 

newspaper  to  be  designated  for  purposes  of   28  a 

publication  of 58  b 

referee  to  give   39  a,  58  c 

Number,  of  creditors,  counting  of,  for  purpose  of  voting 56  a 

necessary  to  join  in  petition  59  e 

when  plural,   etc 1 

Oaths,  defined 1 

making  of  false,  an  offense   29  b 

of  office  of  referee    30  a 

referee  may  administer 38  a 

who  may  administer  20  a 

Objections,  to  claims,  hearing  of   57  f 

Offenses,  bankrupt  not  criminally  liable  for  evidence   7  a 

circuit  court  has  concurrent  jurisdiction  over  23  e 

commission  of,  b.ar  to  discharge   14  b 

jurisdiction  of  court  to  arraign,  etc   2 

period  for  prosecution   29  d 

punishment  of   29  c 

trial  of,  by  jury   19  c 

taking  false  oath  20  b 

what  are   29  a,  b 

Office,  referee  and  trustee  created  33  a 

Officer,  defined   1 

Orders,  bankrupt  to  comply  with 7  a 

court  may  make  and  enforce    2 

promulgation  of    30  a 

refusal  to  obey,  bar  to  dischnrirc   14  b 

Papers,  bankrupt  to  execute  and  deliver 7  a 
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Section 

open  to  inspection 49  ;i 

transmission  of,  to  elork  by  roferco 39  a 

Parties,  substitution  of,  in  proceedings   "2 

Partners,  adjudication  of,  as  bankrupt   5  a 

appointment  of  trustee  in  case  of   5  a 

apportionment   of   expenses    5  e 

juiisdiction  of  court  over  one 5  c 

payment  of  debts,  etc 5  f 

proof  of  firm  claim  against  individual  estates,  etc  5  fr 

administration  of  estate  where  all  not  adjudicated   5  h 

Partnership   (see  Partners)   may  be  adjudged  bankrupt    on 

Patents,  title  to,  pases  to  trustee 70  a 

Penalty,  proof  of  claim  due  as   57    j 

Person,  defined    , 1 

Petition,  defined    1 

invohmtary  service  of 18  a 

plea    to    18  b 

dismissal,   when    18   d.  e 

jury  trial  allowed  in  H'  a-c 

to  be  in  duplicate    59  c 

notice  to  creditors  not  joined    50  d 

completing  number  to  join  50  e 

joinder  of  creditors  in 59    f 

to  be  filed  within  four  months 3  b 

notice  of  proposed  dismissal    58  a,  59  g 

referee   may    consider    38  a 

transfer  of,  when  more  than  one  filed   32  a 

voluntary,  who  may  file 4  a,  59  a 

Pleadings,  in  bankruptcy  proceedings 18  a-g 

verification  of   18  c 

Policy  of  insurance,  when  passes  to  trustee 70  a 

Powers,  when  passed  to  trustee 70  a 

Preferences,  act  of  bankruptcy,  when    3  a 

through  legal  proceedings 3  a 

deemed  to  have  been  given,  when   60  a 

jurisdiction   to   recover    60  b 

petition  to  be  filed  within  four  months  of   3  b 

proof  of  claims,  in  case  of  57  g 

set-oflF,  allowance  of,  in  case  of   60  c 

to  attorneys,  examination  of   60  d 

voidable,  when 60  b 

Printing,  corporation  engaged  in,  may  become  banknipt   4  b 

Priority,  claims  entitled  to,  proof  of   57  e 

debts  entitled  to  payment   64  a 

Proceedings,  notice  of  proposed  dismissal    58  a 

Procedure,  seizure  of  bankrupt's  property  on  filing  petition   3  f> 

Process,  when  returnable  18  a 
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Section 

Proof  (see  Claims)  burden  of,  on  denying  insolvency   3  c 

of  claims,  method   of    57   a-n 

Property    (see   Estates)    concealing,   bar  to  discharge    14  b 

copy  of  trustees'  bond,  evidence  of  title 21  e 

jurisdiction  of  suit  to  recover 23  b,  60  b,  G7  e,  70  e 

obtained  by  false  pretoises,  not  alfected  by  discharge  17  a 

obtaining,  on  false  statements,  bar  to  discharge  14  b 

offense  of  secreting,  etc 29  a 

order  confirming  composition,  evidence  of  title 21  g 

possession  of,  after  filing  inA'oluntary  petition   G9  a 

receiving  from  bankrupt,  when  an  offense 29  b 

recovery  of,  as  a  preference   CO  b 

referee  may  take   possession,  etc 38  a 

Protection,  bankrupt  entitled  to,  when   9  a 

Publication,  newspapers  to  be  designated  for  purposes  of   28  a 

notice  of  filing  involuntary  petition    18  a 

of  notice  of  meetings,  etc    58  b 

Publishing,  corporation  engaged  in,  may  become  bankrupt  4  b 

Qualifications,  of  referees   35  a 

of  trustee    45  a 

Real  estate,  record  to  be  made  of  adjudication    47  c 

Receivers,  appointment  of  2 

may  conduct  bankrupt's  business,  reasonable  time  2 

Reconsideration,  of  allowed  claims  57  k 

Records,  to  be  certified  for  review   39  a 

referees,  to  be  transmitted  to  court   42  c 

method  of  keeping   42  a,  b 

findings  to  be  transferred  to  court,  etc   39  a 

Referee,  absence  or  disabilitj'  of  vacancy  to  be  filled 43  a 

appointment,  removal,  district  of,  etc 34  a 

bonds  of    50   a-1 

failure  to  give,  effect  of  50  k 

suits  upon,   50  1 

certification  of  records  for  review    39  a 

clerk,  papers  to  be  referred  to   51  a 

to  pay  fee  to 51  a 

compensation  of   40  a 

contempts  committed  before    41  a,  b 

punishment  of,  by  court 2  a 

coiirt  may  modify  findings  of  2  a 

defined   1 

duties  of 39  a 

extra  fees  forbidden   73 

fine  for  acting  when  interested    29  c 

refusing  to  permit  inspection  of  books,  etc 29  c 

jurisdiction   of    38  a 

notices  to  he  given  by 58  c 
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Softioii 

number  of 37  ;i 

oath  of  office  of 30  .i 

oaths  ma}'  be  administered  by    '.20  a 

office  of,  created  33  a 

qualifications  of  35  a 

records  to  be  referred  to  court 42  c 

method  of  keeping,  etc   42  a,  h 

reference  of  cases  to   22  a 

to  preside  at  creditors'  meetings   55  b . 

transfer  of  cases 22  b 

when   not   to   act    39  b 

Reference,  of  cases  after  adjudication 22  a 

Removal,  of  referee,  when   34     a 

of  trustee,  effect  of 46  a 

Reports,  attorney-general  to  make  to  congress  53  a 

trustee  to  submit  final 47  a 

Residence,  necessary  to  give  court  jurisdiction   2 

Return   day,   in   involuntary  bankruptcy    18  a 

Rules   (see  order)   to  be  prescribed   30  a 

Salary  (see  Fees)  of  clerks,  etc.,  entitled  to  priority  of  payment  ....  64  b 

Sales,  notices  to  be  given  of 58  a 

through  legal  proceedings,  act  of  bankruptcy   3  a 

Schedule,  bankrupt  to  file   7  a 

debts  not  placed  on,  unaffected  by  discharge  17  a 

referee  to  examine    39  a 

to  prepare,   etc    39  a 

Secured  creditors,  allowance  of  clainvs  of,  when,  etc 57  e 

defined   1 

Securities,  determination  of  value  of,  in  proving  claim 57  h 

Seizure,  of  bankrupt's  property  of,  on  filing  petition    3  e 

when  permitted  to  deteriorate,  etc   69  a 

Servants,  Avages  entitled  to  priority   64  1) 

Service,  of  involuntary  petition  in  bankruptcj*    IS  a 

Set-off,   when   allowed,   etc    68    a .  b 

in  case  of  preference    60  c 

Solvency,  defense  to  act  of  bankruptcy,  when 3  c 

duty  of  bankrupt,  on  alleging    3  c.  d 

State  banks,  cannot  be  adjudged  bankrupts    4  b 

Statements,  obtaining  property  on  false,  bar  to  discharge  14  b 

States,  courts  of,  jurisdiction  over  suit  to  recover  preference 60  b 

defined    1  a 

laws  governing  allowance  of  exemptions  0  a 

proceedings  under  insolvency  laws,  when  not  affected    70   a.  b 

proof  of  debts  owing  to    57    j 

taxes  due,  entitled  to  priority  of  payment 64  a 

not  released  by  discharge 17  a 

Statistics,  bankruptcy  to  be  furni.-»hpd  attorney-general    54  a 
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Section 

Stay,  of  suits  against  bankrupt  11  a 

Stenographers,  employment  of   38  a 

Stockiiolders,  bankniptcy  of  corporation  not  to  release 4  b 

Subpoena,  service  of,  involuntary  proceedings 18  a 

Subrogation,  right  to  prove  claim  where  secured  creditor  fails 57  h 

trustee  has  right  of  creditor  in  enforcing  lien 67  c 

of   holder   of   lien    67  c 

Suits   (see  courts  of  bankruptcy)   against  bankrupt,  stayed   11  a 

trustee   may   defend,   etc    11  b 

may  prosecute   11  c 

time  for  bringing  against   11  d 

by  trustee,  to  recover  property,  etc    23  b 

jurisdiction  of  circuit  court  between  trustee  and  adverse  claimant 

23  a,  67  e,     70  e 

lien  created  pursuant  in  four  months,  dissolved   67  c 

on  bonds  of  trustee,  etc 50  h 

Supreme  Court,  D.  C,  a  court  of  bankruptcy    2 

appeals    from    24  a 

Supreme  Court  of  the  Territories,  made  appellate  courts   24  a 

Supreme  Court,  U.  S.,  appellate  jurisdiction 24  a 

appeals  from  Court  of  Appeals,  to,  when   25  d 

may  issue  certiorari,  etc   25  d 

Sureties   (sec  bonds)   corporations  may  become  50  g 

two  required  for  each  bond   50  e 

Taxes,  entitled  to  priority  of  payment    64  a 

not  released  by  a  discharge   17  a 

Terras,  of  appellate  courts  24  a 

of  courts  of  bankruptcy 2  a 

Territorial  banks,  cannot  be  adjudged  involuntary  bankrupts    4  b 

Territories,  district  courts,  jurisdiction  in   2  a 

Supreme  Court  given  appellate  jurisdiction   24  a 

Time,  discharge  within  six  years,  bar  to  new  discli;irge 14  b 

for  applying  for  discharge   14  a 

for  applying  for  jury  trials   19  a 

for  bringing  suits  upon  referees'  bond   50    1 

upon   trustees'   bond   50  m 

for  prosecuting  offenses  29  d 

for  proving  claims    57  m 

for  taking  appeals    25  a 

method  of   computing    31  a 

petition  to  be  filed  within  four  months 3  b 

Time  of  bankruptcy,  defined   1 

Title,  bankrupts',  passes  to  trustee  70  a 

copy  of  trustees'  bond,  evidence  of   21  e 

order  confirming  composition,  evidence  of  bankrupt's    21  g 

Trade-mark,   title  to,  passes  to  trustee    70  a 

Trading  corporation,  may  become  involuntary  bankrupt    4  b 
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Section 

Transfers,  act  of  bankruptcy,  when  ;j  a 

bankrupt   to   execute,    when    7  a 

defined 1 

petition  to  be  filed  within  four  months  of   3  b 

preference  created,  when   GO  a 

trustee  may  avoid  certain,  of  bankrupts'    67  e,  70  e 

with  intent  to  hinder,  void,  etc   07  e 

Trials,   jury,    when    allowed    19   a-c 

Trustee,  accounts  open  to  inspection  49  a 

accounts  of  partnership,  kept  by   5  d 

appointment  of,  in  case  of  partnership  5  b 

appointment  and  removal  of   44  a 

by  court  2  a 

arbitration   of   controversies  by    26  a,  b 

bankrupt  to  aid    7  a 

bonds  of    50  b-m 

may  be  increased,   etc    50  <* 

filing  of    50  li 

liability,  personally  on  50    i 

joint   and  several    50    j 

efi'ect  of  failure  to  give   50  Ic 

time  for  suing  upon  50  ni 

need  not  give,  on  appeals   25  c 

claims  may  be  proved  by,  against  bankrupt's  estate 57  ni 

compromise  of  controversies  by  etc   27  a 

copy  of  adjudication  to  be  filed  where  real  estate  located 47  c 

fee    for    47  c 

copy  of  order,  approving  bond,  evidence  of  title   21  e 

court  to  discharge,  on  approving  accounts   2 

defined    1 

death  or  removal  of,  effect  of    46  a 

duties  of    47  a 

exemptions   to  be   set   apart  by    47  a 

extra  fees  forbidden    73 

fee   of 48  a,  b 

may  be  withheld   f 48  c 

fee  to   be   paid  by   clerk    51  a 

jurisdiction  of  suits  between  adverse  claimant  and   23  a 

of  suits  to   recover  property,  etc    23  a 

may  apply  for  stenographer,  etc 38  a 

may  conduct  business  temporarily 2 

notice  of  filing  accounts  58  a 

offense  of  destroying  document,  etc   29  a 

refusing  to  permit  inspection  of  books,  etc  29  c 

ofiice  of,   created    ■ -^3  a 

preference,  when  may  be  avoided  by    fiO  b 

qualification  of  45  a 
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Section 

recovery  of  dividend,  on  reconsideration  of  claim  57    1 

subrogated  to  rights  of  creditor,  in  enforcing  lien   67  b 

to  holder  of  liens    67  c 

suits  against  bankrupt  may  be  defended  by 11  b 

may    prosecute    11  c 

time  for  bringing  against    11  d 

title  to  bankrupt's  property  passes  to   70  a 

insurance  policies   70  a 

conveyance  of   70  e 

on  setting  aside  composition  etc 70  d 

transfers  of  bankrupt's  may  be  avoided  by,  etc 70  e 

suits  for  recovery  of    70  e 

voting  of,  where,   three   appointed    47  b 

United  States,  proof  of  debts  owing  to 57    j 

taxes  entitled  to  priority  of  payment   64  a 

taxes  not  released  by  discharge   17  a 

Unliquidated  claim,  when  provable  63  b 

Vacation,  courts  of  bankruptcy,  jurisdiction  in 2  a 

Venue,  transfer  of  cases  from  one  court  to  another  2  a 

Verification,  of  pleadings    18  c 

\'oluntary  bankrupt,  who  may  become    4  a,  59  a 

\'oluntary  petition,  adjudication  of  18  g 

notice  to  be  given  of  proposed  dismissal   .' 59  g 

who  may  file   4  a,  59  a 

Vote,  who   may,  at  creditors'  meetings    56  a 

holding  secured   claims    56  b 

Wage-earner,  cannot  become  involuntary  bankrupt    4  b 

defined   , 1 

Wages,  when  entitled  to  priority  of  payment   64  b 

Wife,  of  bankiiipt,  dower  in  case  of  death 8  a 

may  testify   21  a 

Witnesses,  fee  of,  entitled  to  priority  of  payment 64  b 

referee  may  examine    38  a 

Workmen,  wages  entitled  to  priority    64  b 

Writing,  certain  admissions,  acts  of  bankruptcy  3  a 

proof  of  claim  founded  upon  instruments  of 57  b 
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SYNOPSIS  OF  FORMS. 

The  forms  in  each  chapter  are  tabulated  at  the  head  thereof. 

Chapter     1.  In  actions  at  law  relating  to  patents  F.  1-F.  6. 

Chapter     2.  In  actions  at  law  relating  to  national  banks  F.  10-F.  14. 

Chapter     3.  In  actions  at  law  respecting  custom  duties  F.  18-F.  42. 

Chapter     4.  Forms  under  naturalization  and  exclusion  laws  F.  50-F.  64. 

Oliapter     5.  Forms  of  libels  in  admiralty  F.  70-F.  125. 

Chapter     6.  Claims  in  admiralty  F.  135-F.  141. 

Chapter     7.  Answers  cross-libels  and  replications  F.  14G-F.  155. 

Chapter     8.  Warrants,  monitions  and  citations  F.  160-F.  176. 

Chapter     9.  Stipulations  and  bonds  in  admiralty  F.   180-F.   190. 

Chapter  10.  Motions  and  notices  in  admiralty  F.  195-F.  199. 

Chapter  11.  Interlocutory  orders  in  admiralty  F.  205-F.  236. 

Chapter  12.  Decrees  in  admiralty  F.  246-F.  262. 

Chapter  13.  Petitions,  exceptions  and  appraisers  in  admiralty  F.  268-F.  279. 

Chapter  14.  Miscellaneous  admiralty  forms  F.  288-F.  307. 

Chapter  15.  Forms  on  appeal  in  admiralty  F.  310-F.  318. 

Chapter  16.  Forms  in  bankruptcy  F.  328-F.  402. 

Chapter  17.  Forms  of  bills  in  equity  F.  409-F.  454. 

Chapter  18.  Various  forms  of  bills  in  equity  F.  4G3-F.  475. 

Chapter  19.  Forms  of  demurrers  in  equity  F.  480-F.  499. 

Chapter  20.  Forms  of  pleas  in  equity  F.  505-F.  515. 

Chapter  21.  Answers  and  exceptions  in  equity  F.   520-F.   550. 

Chapter  22.  Replications,  motions  and  notices  in  equity  F.  560-F.  574. 

Chapter  23.  Forms  or  orders  and  decrees  in  equity  F.  580-F.  606. 

Chapter  24.  Forms  of   restraining  orders  and  injunctions  F.  612-F.  626. 

Chapter  25.  Receivership  and  intervention  proceedings  F.  630-F.  645. 

Chapter  26.  Forms  before  masters  and  on  sales  in  equity  F.  650-F.  676. 

Chapter  27.  Miscellaneous  equity  forms  F.  680-r.  700. 

Chapter  28.  Suits  affecting  public  lands  F.  710-F.  717. 

Chapter  29.  Forms  in  patent  cases  in  equity  F.  722-F.  731. 

Chapter  30.  —  in  trademark  and  copyright  cases  F.  741-F.  748. 

Chapter  31.  Taking  of  proof— depositions,  etc.  F.  755-F.  792. 

Chapter  32.  Forms  on  removal  of  causes  F.  800-F.  834. 

Chapter  33.  Bills  of  exception  on   appeal  F.  844-F.  858. 

Chapter  34.  Petitions  for  writs  of  error  and  appeal,  and  allowance  F.  865- 

F.  883. 
Chapter  35.  Forms  of  assignments  of  error  F.  890-F.  901. 
Chapter  36.  Writs  of  error,  appeal  bonds  and  citations  F.  907-F.  925. 
Chapter  37.  Mandates  to  lower  court  F.  930-F.  933. 
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Chapter  38.  Forms   on   appeal    to   circuit   court   of   appeals   and    direct   to 

Supreme  Court  F.  938-F.  949. 
Chapter  39.  Forms  on  appeal  from  Arizona,  New  Mexico  and  Hawaii  F.  956- 

F.  971. 
Chapter  40.  Forms  on  error  to  a  State  court  F.  977-F.  986. 
Chapter  41.  Forms  in  Supreme  Court  proceedings  F.  991-F.  1012. 
Chapter  42.     Miscellaneous  forms  on  appeal  F.  1018-F.  1033. 


NOTE: 

The  forms  in  this  appendix  are  inserted  at  the  publisher's  request,  and 
because  it  is  believed  that  suggestions  as  to  phraseology  are  always  welcome 
to  careful  practitioners.  The  author  does  not  recommend  them  further,  or 
vouch  for  the  legal  accuracy  or  sufficiency  of  any  of  them,  save  the  official 
bankruptcy  forms,  ( F.  328-F.  402 ) ,  and  the  naturalization  proceeding  forms, 
{ F.  60-F.  64 ) .  Many  of  them  are  from  the  last  edition  of  Desty's  Federal 
Procedure.  The  others  are  from  recent  transcripts  in  the  United  States 
Supreme  Court,  obtained  through  the  kindness  of  Mr.  P.  R.  Stansbury. 
Deputy  Supreme  Court  Clerk. 
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CHAPTER  L 
IN  ACTIONS  AT  LAW  RELATING  TO  PATENTS. 

F.  1.  Declaration  on  patent  reissued. 

F.  2.  Stipulation  for  amendment  to  declaration. 

F.  3.  Amendment  to  declaration. 

F.  4.  Answer. 

F.  5.  Declaration  on  two  patents,  one  reissued. 

F.  6.  Answer. 


F.  1. 
Declaration  on  Patent  Reissued, 
[Title  of  Court  and  Cause.] 

Edwin  T.  Earl,  a  citizen  of  the  United  States  and  of  the  State  of  Cali- 
fornia, plaiHtiff  herein,  by  John  H.  Miller  and  John  L.  Boone,  his  attorneys, 
complains  of  Robert  Graham,  an  inhabitant  of  the  Northern  District  of 
California,  defendant,  of  a  plea  of  trespass  on  the  case. 

That  heretofore,  to  wit,  on  the  22nd  day  of  December,  A.  D.  1800,  plain- 
tiff was  the  original  and  first  inventor  of  a  certain  new  and  useful  inven- 
tion, to  wit,  a  ventilator  and  combined  ventilator  and  refrif^erator  car,  a 
more  particular  description  of  which  will  be  found  in  the  letters  patent 
hereinafter  referred  to,  and  to  which  special  reference  is  hereby  made. 

That  said  invention  was  not  known  to  or  used  by  others  in  this  country, 
nor  patented  nor  described  in  any  printed  publication  in  this  or  any  foreign 
country  before  the  invention  thereof  by  plaintiff,  and  at  the  time  of  his 
application  for  a  patent  therefor,  as  hereinafter  alleged,  had  not  been  in 
public  use  nor  on  sale  in  the  United  States  more  than  two  years,  nor  had 
the  same  been  abandoned. 

That  on  said  22d  day  of  December,  A.  D.  1890,  the  plaintiff  herein  duly 
and  regularly  filed  in  the  patent  office  of  the  United  States  an  application 
praying  for  tne  granting  and  issuing  to  him  of  letters  patent  of  the  United 
States  for  said  invention,  and,  after  proceedings  duly  and  regularly  had 
and  taken  in  the  matter  of  said  application,  to  wit,  on  the  22d  day  of  De- 
cember, A.  D.  1891,  letters  patent  of  the  United  States  bearing  date  on 
that  day,  and  numbered  465615,  were  granted,  issued  and  delivered  to  the 
said  plaintiff,  whereby  there  was  granted  to  him,  his  heirs  and  assigns,  for 
the  full  term  of  seventeen  years  from  said  last-named  day,  the  sole  and  ex- 
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elusive  right  and  liberty  to  make,  use  and  vend  said  invention  throughout 
the  United  States  of  America  and  the  territories  thereof. 

That  said  letters  patent  were  issued  in  due  form  of  law  under  the  seal 
of  the  patent  office  of  tlie  United  States,  signed  by  the  Secretary  of  the 
Interior  and  coimtesigned  by  the  Commissioner  of  Patents  of  the  United 
States,  and  prior  to  the  issuance  thereof  all  proceedings  were  had  and  token 
which  were  required  by  law  to  be  had  and  taken  prior  to  the  issuance  of 
letters  patent  for  new  and  useful  inventions. 

That  said  letters  patent  were  inoperative  and  invalid  by  reason  of  a  de- 
fective and  insufficient  specification,  and  that  said  error  and  defect  arose 
from  ina^lvertence,  accident,  and  mistake,  and  without  any  fraudulent  or 
deceptive  intention  on  the  part  of  said  plaintiff;  that  within  a  reasonable 
time  after  the  discovery  by  plaintiff  of  the  defect  in  such  specification,  and 
the  said  inoperativeness  and  invalidity  of  said  letters  patent  by  reason 
thereof,  to  wit,  on  the  17th  day  of  January,  A.  D.  1893,  the  said  plaintiff 
duly  surrendered  said  letters  patent  to  the  Commissioner  of  Patents  of  the 
United  States,  and  filed  an  application  praying  that  the  said  letters  patent 
might  be  reissued  for  the  purpose  of  curing  and  remedying  said  error  and 
mistake. 

That  such  proceedings  were  duly  and  regularly  had  and  taken  in 
the  matter  of  said  application  for  said  reissue,  that  thereafter,  to  wit,  on 
the  18th  day  of  April,  A.  D.  1893,  the  said  Commissioner  of  Patents  of  the 
United  States  did  cause  a  new  patent  for  the  same  invention,  and,  in  ac- 
cordance with  a  corrected  specification,  to  be  issued  to  the  plaintiff  herein, 
his  heirs  and  assigns  for  the  unexpired  part  of  the  term  of  the  original 
patent. 

Tliiit  the  said  patent  so  reissued  as  aforesaid  was  issued  in  duo  form  of 
law  under  the  seal  of  the  patent  office  of  the  United  States,  signed  by  the 
Secretary  of  the  Interior  and  countersigned  by  the  Commissioner  of 
Patents  of  the  United  States,  and  was  and  is  numbered.  Reissued  Letters 
Patent,  No.  11324,  and  bears  date  on  the  18th  day  of  April,  A.  D.  1893, 
and  on  said  last-named  day  was  delivered  to  the  plaintiff,  whereby  there 
was  granted  and  secured  to  him,  his  heirs  and  assigns  for  the  residue  then 
rmexpired  of  the  said  term  of  the  seventeen  years  from  the  22nd  day  of 
December,  A.  D.,  1891,  the  sole  and  exclusive  right,  liberty  and  privilege  to 
make,  use  and  vend  the  said  invention  throughout  the  United  States  of 
America  and  the  Territories  therein. 

That  said  reissued  letters  patent  were  and  are  for  the  same  invention  as 
that  for  which  the  original  letters  patent  were  granted,  and  prior  to  the 
issuance  thereof  all  proceedings  were  had  and  taken  which  were  required 
by  law  to  be  had  and  taken  prior  to  the  reissuance  of  letters  patent  for  new 
and  useful  inventions,  which  said  reissued  letters  patent  are  hereby  special- 
ly referred  to  for  fuilher  and  fuller  description  of  the  invention  therein 
patented,  and  are  ready  in  court  to  be  produced  by  the  plaintiff,  or  a 
duly  authenticated  copy  thereof. 

That  ever  since  the  issuance  of  said  letters  patent  the  plaintiff  herein 
has  been  and  is  now  the  sole  owner  and  holder  thereof  and  has  practiced 
the  invention  described  and  claimed  therein,  and  has  made  and  used  large 
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numbers  of  cars  ercbodying  the  said  invention,  and  has   never  acquiesced 
in  any   invasion   of   his   rights   thereunder. 

Yet  notwithstanding  the  premises,  but  well  knowing  the  same,  and  con- 
triving and  intending  to  injure  the  plaintiff,  and  in  violation  of  the  rights 
secured  to  the  plain  till  by  said  letters  patent,  and  within  six  years  last 
past,  the  defendant  herein,  Itobert  Graham,  has  wrongfully  and  unlawfully 
and  without  the  authority,  license  or  consent  of  the  plaintiff,  made,  used 
and  sold  many  cars  containing  and  embodying  the  invention  described, 
claimed  and  patented  in  and  by  the  said  reissued  letters  patent,  and  has  in- 
fringed the  exclusive  rights  secured  to  the  plaintiff  by  the  said  reissued 
letters  patent,  contrary  to  the  statutes  of  the  United  States  in  such  cases 
made  and  provided,  whereby  the  plaintiff  has  been  greatly  injured  and 
damaged,  and  has  sustained  actual  damages  thereby,  to  wit,  in  the  sum 
of  $20,000. 

Wherefore,  by  force  of  the  statutes  of  the  United  States,  a  right  of  action 
has  accrued  to  the  plaintiff  to  recover  such  actual  damages  and  such  ad- 
ditional amount,  not  exceeding  in  the  aggregate  three  times  the  amount  of 
the  actual  damages,  as  the  Court  may  see  fit  to  adjudge  besides  the  cost  of 
suit,  and  yet  the  defendant,  though  often  requested,  has  not  paid  the  same 
or  any  part  thereof  but  has  refused  and  still  refuses  to  pay  the  same,  and 
therefore  the  plaintiff  brings  this  action. 

JOTTN  H.   ]\IILLER,  and 
JOHN  L.  BOONE, 

Plaintiff's  attorneys. 
Reported  48  U.  S.  App.  691. 

F.  2. 
Stipulation  for  Amendment  to  Declaration. 
[Title  of  Court  and  Cause.] 

It  is  hereby  stipulated  and  agreed  by  and  between  the  parties  to  this 
suit  that  the  plaintiff  herein  may  file  an  amendment  to  his  declaration  set- 
ting up  the  disclaimer  filed  in  the  patent  ofiTice  on  the  5th  of  ]March,  1894, 
and  also  alleging  that  the  cars  made  and  used  by  the  plaintiff  were  marked 
with  the  word  "patented,"  with  the  name  and  date  of  the  patent. 

It  is  further  stipulated  and  agreed  that  the  answer  of  the  defendant 
now  on  file  to  the  original  declaration  may  stand  as  and  for  the  answer  to 
the  amendment  hereinabove  referred  to. 

JNO.  H.  MILLER, 
JNO.  L.  BOONE, 

Attorneys  for  Plaintiff. 
WHEATON,  I^LLOCH  &  KIERCE. 

Attorneys  for  Defendant. 
F.  3. 
Amendment  to  Declaration. 
[Title  of  Court  and  Cause.] 

Now  comes  the  plaintiff,  and  by  leave  of  Court  first  had  and  obtained 
makes  this  amendment  to  his  declaration  now  on  file,  namely: 

After  line  7  on  page  4  of  said  declaration,  insert  the  following  allegation, 
to  wit:     "That  throiigh  inadvertence,  accident,  and  mistake,  and  without 
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and  fraudulent  or  deceptive  intention,  the  specification  and  claim  of  said 
reissued  letters  patent  were  made,  and  are  too  broad,  including  more  than 
than  that  of  which  the  plaintiff  was  the  original  and  first  inventor  and 
discoverer  in  this:  That  the  specification  and  the  first  and  second  of  said 
claims  of  said  reissued  letters  patent  do  or  might  make  the  said  claims 
apply  to  any  car,  whereas  they  ought  not  to  apply  to  or  include  any  except 
a  combined  ventilator  and  refrigerator  car,  having  in  its  roof  at  its  op- 
posite ends  separate  and  indei>endent  ice-holes  and  lids  for  closing  the  same. 

That  as  soon  as  plaintifl"  discovered  the  aforesaid  fact,  and  within  a 
reasonable  time,  to  wit,  on  the  5th  day  of  March,  A.  D.  1894,  this  plaintiff, 
being  then  sole  owner  and  holder  of  said  reissued  letters  patent,  did  make 
and  file  in  the  patent  office  of  the  United  States  a  disclaimer  in  writing, 
attested  bj'  two  witnesses,  and  did  cause  the  same  to  be  recorded  in  the 
said  patent  office. 

That  in  and  by  said  disclaimer  the  paragraph  comprising  lines  82  to  90, 
inclusive,  in  page  1  of  the  specification,  was  and  is  amended  to  read  as 
follows: 

My  present  invention  comprises  a  combined  ventilator  and  refrigerator 
car  having  in  its  roof  at  its  opposite  ends  separate  and  independent  ice- 
holes,  a  lid  or  cover  for  each  of  such  ice-holes  adapted  to  close  the  latter, 
and  means  for  holding  the  lids  open  in  oppositely  inclined  positions,  where- 
by said  lids  are  adapted  not  only  to  form  closures  for  ice-holes,  but  also  to 
act  to  deflect  and  direct  air  down  into  each  of  said  ice-holes  as  and  for  th>i 
purpose  herein  specified. 

Also  lines  14  to  17,  inclusive,  and  the  last  three  words  of  line  13,  page 
3,  of  the  specification  were  canceled,  to  wit,  the  words — and  the  refrigerator 
car  may  be  transformed  into  a  ventilator  car  by  either  air-deflecting  con- 
trivances covering  the  ice-holes  independently  of  the  ordinary  outside  ice- 
hole  doors. 

Also  claim  1  was  amended  so  as  to  read  as  follows: 

1.  The  combined  ventilator  and  refrigerator  car  set  forth,  comprising  a 
refrigerator  car  having  in  its  roof  at  its  opposite  ends  separate  and  inde- 
pendent ice-holes  in  the  lid  of  or  cover  for  each  of  such  ice-holes  adapted 
to  close  the  latter,  and  means  for  holding  the  lids  open  in  oppositely  in- 
clined positions  whereby  said  lids  are  adapted  not  only  to  form  closures  for 
the  ice-holes,  but  also  to  act  to  deflect  and  direct  the  air  down  into  said  ice- 
holes  as  and  for  the  purpose  specified. 

Also  claim  2  was  disclaimed,  in  so  far  as  it  was  not  wholly  covered  by 
said  claim  1,  as  amended  by  said  disclaimer,  and  was  therefore  canceled  for 
lack  of  patentable  novelty  over  said  claim  1. 

That  said  disclaimer  was  recorded  in  the  patent  office  of  the  United 
States  on  the  5th  day  of  March,  1894,  and  was  attached  to  and  made  a 
part  of,  and  the  same  is  now  a  part  of,  the  said  reissue  patent  No.  11324. 

Plaintiff  further  avers  that  since  the  issuance  of  said  reissued  letters 
patent  he  has  made  and  used  a  large  number  of  cars  containing  and  embrac- 
ing the  invention  patented,  and  upon  each  and  every  one  of  said  ears  so 
made  and  used  he  has  stamped  and  printed,  or  caused  to  be  stamped  and 
printed,  the  word  'patented.'  together  with  the  number  of  the  said  reissued 
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letters  patent,  to  wit,  11,324,  together  with  the  date  thereof,  to  wit.  April 
18th,  1893,  and  the  name  of  the  patentee,  to  wit,  Edwin  T.  Earl,  the  plain- 
tiff herein." 

'     Wherefore,  plaintiff  renews  the  prayer  of  his  declaration  on  file  herein. 

JNO.  L.  BOONE,  and 
JNO.  H.  MILLER, 

Attorneys  for  Plaintiff. 
F.  4. 
Answer. 
[Title  of  Court  and  Cause.] 

Now  conies  the  defendant  and  denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  plaintiff's  declaration  on  file  herein,  and 
says  that  he  is  not  guilty  of  the  grievances  therein  charged  against  him, 
or  any  or  either,  or  any  part  thereof,  and  of  this  the  defendant  puts  him- 
self upon  the  country. 
Wherefore  defendant  demands  judgment  for  his  costs. 


Attorneys  for  Defendants. 
F.  5. 
Declaration  on  Two  Patents,  One  Reissued. 
[Title  of  Court  and  Cause.] 

The  said  plaintiff,  John  F.  Myers,  a  citizen  of  the  United  States,  and  ol 
the  State  of  California  and  a  resident  and  inhabitant  of  the  Northern  Dis- 
trict of  said  State,  files  this,  his  complaint,  against  the  defendants.  Herbert 
ij.  Gaskill  and  James  I.  Regan,  partners,  doing  business  under  the  firm 
name  of  Gaskill  &  Regan,  both  of  whom  are  citizens  and  residents  of  the 
State  of  California,  and  of  the  Northern  District  thereof,  and  for  cause  of 
action  alleges: 

That  at  all  the  times  hereinafter  named  the  said  Herbert  D.  Gaskill  and 
James  I.  Regan  were,  and  are  now,  partners  doing  business  under  the  firm 
name  of  Gaskill  &  Regan. 

That  heretofore,  and  prior  to  the  11th  day  of  April,  A.  D.  1801.  plaintiff 
was  the  original  and  first  inventor  of  a  certain  new  and  useful  invention, 
to  wit,  a  "Stove  for  Heating  and  Lighting  Purposes,"  more  particularly  set 
out  and  described  in  the  letters  patent  hereinafter  mentioned. 

That  the  said  invention  Avas  a  new  and  useful  invention,  and  was  not 
known  or  used  by  others  in  this  country,  nor  patented  nor  described  in  any 
printed  publication  in  this  or  any  foreign  coimtry,  prior  to  the  invention 
and  discovery  thereof  by  the  plaintiff;  and  at  the  time  of  plaintiff's  ap- 
plication for  a  patent  therefor,  hereinafter  alleged,  the  same  had  not  been 
in  public  use  nor  on  sale  in  the  LTnited  States  for  two  years  nor  abandoned 
nor  proved  to  have  been  abandoned. 

That  the  said  .John  F.  Myers,  being  as  aforesaid,  the  original  and  firist 
inventor  thereof,  did,  on  said  11th  day  of  April,  A.  D.  1891,  file  his  appli- 
cation in  the  United  States  patent  office  tor  ».  patent  therefor,  and  there- 
after, to  wit.  on  the  10th  day  of  November.  A.  D.  1891,  after  proceedings 
duly  and  regularly  had  and  taken  in  the  patent  ofTlce  of  the  United  St.ntes, 
letters  patent  of  the   United   States  ff>r  the   said   invention    were   granted, 
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issued  and  delivered  to  plaintiflF,  granting  and  securing  unto  him,  John  F. 
Myers,  his  heirs  and  assigns,  for  the  full  term  of  seventeen  years  from 
the  said  last-named  day,  the  full  and  exclusive  right,  liberty  and  privilege 
to  make,  use  and  vend  the  said  invention  throughout  the  United  States  of 
Ameiica,  and  the  territories  thereof. 

That  the  said  letters  patent  were  issued  in  due  form  of  law,  under  the 
seal  of  the  patent  office  of  the  United  States,  and  were  signed  by  the  Secre- 
tary of  the  Interior,  and  countersigned  by  the  Commissioner  of  Patents 
of  the  United  States,  and  were  numbered  462,954,  and  bear  date  the  10th 
day  of  November,  A.  D.  1891,  and  were  on  said  last-named  day  delivered 
to  said  plaintiff,  John  F.  Myers,  which  said  letters  patent,  or  a  duly  au- 
thenticated copy  thereof,  are  ready  in  court  to  be  produced. 

That  prior  to  the  issuance  of  said  letters  patent  all  proceedings  were 
had  and  taken  which  were  required  by  law  to  be  had  or  taken  prior  to  the 
issuance  of  letters  patent  for  new  and  useful  inventions. 

That  said  letters  patent  were  inoperative  and  invalid  by  reason  of  a  de 
fective  and  insufficient  specification;  that  said  error  and  defect  arose 
through  inadvertence,  accident  and  mistake,  and  without  any  fraudulent  or 
deceptive  intention  on  the  part  of  said  plaintifT;  that  by  reason  thereof, 
and  within  a  reasonable  time  after  the  discovery  thereof,  to  wit,  on  the 
2nd  day  of  March,  A.  D.  1893,  said  plaintiff  duly  surrendered  said  last- 
mentioned  letters  patent  to  the  Commissioner  of  Patents  of  the  United 
States,  and  upon  the  payment  of  the  duty  required  by  law,  thereafter,  to 
wit,  on  the  7th  day  of  November,  A.  D.  1893,  the  said  Commissioner  of 
Patents  did  cause  a  new  patent  for  the  same  invention,  and  in  accordance 
with  the  corrected  specifications,  to  be  issued  to  said  plaintiff,  his  heirs 
and  assigTis,  for  the  unexpired  part  of  the  term  of  the  original  patent. 

That  the  letters  patent  so  reissued  were  issued  in  due  form  of  law,  under 
the  seal  of  the  patent  office  of  the  United  States,  and  were  signed  by  the 
Secretary  of  the  Interior,  and  countersigned  by  the  Commissioner  of 
Patents  of  the  United  States  and  were  numbered  with  the  reissue  number 
11,383,  and  bear  date  the  7th  day  of  November,  A.  D.  1893,  and  on  said 
last-named  day  were  delivered  to  said  plaintiff,  John  F.  Myers,  whereby 
there  was  granted  and  secured  to  plaintiff,  his  heirs  and  assigns,  for  the 
residue  of  the  then  unexpired  term  of  seventeen  years  from  the  10th  day 
of  November,  1891,  the  full  and  exclusive  right,  liberty  and  privilege  to 
make,  use  and  vend  the  said  invention  throughout  the  United  States  of 
America  and  the  territories  thereof. 

That  the  insufficiency  of  said  original  specification  consisted  in  the  omis- 
sion therefrom  of  claims  1,  2,  3,  4,  5,  and  6,  now  contained  in  said  reissued 
patent,  the  subject  matter  of  which  claims,  and  each  of  them,  was  the  in- 
vention of  plaintiff,  and  ought  to  have  been  embodied  in  said  original 
patent,  but  was  omitted  by  plaintiff's  attorney,  who  presented  and  prose- 
cuted plaintiff''s  original  application,  without  plaintiff's  knowledge  or  con- 
sent. The  plaintiff  fully  believed  that  his  original  patent  covei-ed  the  com- 
binations contained  in  said  claims  1,  2,  3,  4,  5,  and  6,  of  said  reissued  patent, 
until  within  sixty  days  prior  to  the  surrender  of  his  said  original  letters 
patent  and  the  filing  of  his  said  application  for  a  reissue.    That  said  omis- 
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sion  and  failure  to  claim  said  several  last-mentioned  combinations  was  tho 
result  of  mistake  and  inadvertence  and  was  without  any  fraudulent  or  de- 
ceptive intention  on  his  part. 

.That  the  said  reissued  patent  was  and  is  for  the  same  invention  as  tint 
contained  and  embodied  in  the  said  original  letters  patent,  and  prior  to 
the  issuance  thereof  all  proceedin','s  were  had  and  taken  which  wt-re  re- 
quired by  law  to  be  had  and  taken  prior  to  the  issuance  of  reis.sued  let- 
ters patent,  which  said  reissued  letters  patent  No.  11,383  are  ivereby 
specially  referred  to  for  a  further  and  more  complete  description,  which 
said  letters  patent,  or  duly  authenticated  copy  thereof,  are  ready  in  Court 
to  be  produced. 

And  said  plaintiff  further  alleges  that  always,  and  at  all  times  since 
the  issuance  of  said  reissued  letters  patent  No.  11,383,  he  has  been  in  the 
exercise  of  the  rights,  liberties  and  privileges  so  granted  by  said  letters 
patent  aforesaid,  that  plaintiff  has  made,  used  and  sold  the  invention  as 
patented,  and  has  had  and  maintained' in  the  State  of  California,  and 
Northern  District  thereof,  until  the  infringements  hereinafter  complained 
of,  exclusive  possession  of  the  said  invention^  under  and  by  virtue  of  said 
reissued  letters  patent,  and  has  never  acquiesced  in  any  invasion  or  in- 
fringement of  his  rights. 

Plaintiff  further  alleges  that  he  is  still,  and  now  is,  the  owner  and  hold 
er  of  said  reissued  letters  patent,  and  of  all  the  rights,  liberties  and  privi- 
leges by  them  granted  and  conferred,  in  the  State  of  California,  and  in  the 
Northern  District  thereof. 

Plaintiff  further  says  that  he  has  extensively  manufactured  and  sold 
said  patented  lamp  stove,  and  has  always  marked  each  and  every  one  of 
such  stoves  so  made  and  sold  by  him  with  the  word  "patented,"  together 
with  the  date  of  his  said  patent. 

Plaintiff  further  alleges  that  heretofore,  to  wit,  before  the  1.5th  day  of 
December,  A.  D.  1892,  by  his  own  industry,  genius,  efforts  and  expense  he 
invented,  devised  and  produced  a  certain  new  and  useful  "Design  for  a 
Lamp  Stove,"  which  design  is  more  particularly  set  out  and  described  in 
the  letters  patent  hereinafter  mentioned;  that  the  said  design  was  new 
and  useful,  and  was  not  known  or  used  by  others  before  the  invention  or 
production  thereof  by  the  plaintiff,  nor  patented  nor  described  in  any 
printed  publication  prior  to  the  invention  and  production  thereof  by  tho 
plaintiff,  and  at  the  time  of  plaintiff's  application  for  a  patent  therefor, 
as  hereinafter  alleged,  the  same  had  not  been  in  public  use  nor  on  sale  for 
two  years,  nor  abandoned  nor  proved  to  be  abandoned. 

The  plaintiff,  being  as  aforesaid  the  inventor  and  producer  thereof,  did, 
on  the  1.5th  day  of  Deceml>er,  A.  D.  1892,  file  his  application  in  the  United 
States  patent  office  for  a  patent  therefor,  and  thereafter,  to  wit.  on  tho 
14th  day  of  November,  1893,  after  proceedings  duly  and  regularly  had  and 
taken  in  the  patent  office  of  the  United  States,  letters  patent  of  the 
United  States  for  the  said  invention  were  granted,  issued  and  delivered  to 
nlaintiff.  granting  and  securing  unto  him,  John  F.  Myers,  plaintiff  herein, 
his  heirs  and  assigns,  for  the  full  term  of  seven  years  from  the  14th  day 
of  November,   1893,  the   full  and  exclusive  right,  liberty  and  privilege  to 
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make,  use  and  vend  the  said  design  for  lamp  stoves  throughout  the  United 
States  of  America  and  the  'territories  thereof. 

That  the  said  letters  patent  were  issued  in  due  form  of  law,  under  the 
seal  of  the  patent  ofiice  of  the  United  States  and  were  signed  by  the  Sec- 
retary of  the  Interior,  and  countersigned  by  the  Commissioner  of  Patents 
of  the  United  States,  which  said  letters  patent  were  numbered  22,911,  and 
bear  date  the  14th  day  of  November,  1893.  and  were  on  said  last-named 
day  delivered  to  John  F.  Meyers,  plaintiff  herein,  which  letters  patent,  or 
a  duly  authenticated  copy  thereof  are  ready  in  Court  to  be  produced. 

That  prior  to  the  issuance  of  said  letters  patent  all  proceedings  were 
had  and  taken  which  were  required  by  law  to  be  had  or  taken  prior  to  the 
issuance  of  letters  patent  for  new  and  useful  inventions. 

And  said  plaintiff  further  alleges  that  always,  and  at  all  times  since  the 
issuance  of  said  letters  patent  No.  22,911,  he  has  been  in  the  exercise  of 
the  right,  liberties  and  privileges  so  granted  by  said  letters  patent  afore- 
said; that  plaintiff  has  made,  u^ed  and  sold  the  invention  so  patented, 
and  has  had  and  maintained  in  the  State  of  California,  and  Northern  Dis- 
trict thereof,  until  the  infringements  hereinafter  complained  of,  exclusive 
possession  of  the  invention  under  and  by  virtue  of  said  letters  patent,  and 
has  never  acquiesced  in  any  invasion  or  infringements  of  hia  rights. 

Plaintiff  further  alleges  that  he  is  still,  and  now  is,  the  owner  and  holder 
of  the  said  letters  patent,  and  of  all  the  rights,  liberties  and  privileges  by 
them  granted  and  conferred,  in  the  State  of  California,  and  in  the  North- 
em  District  thereof. 

That  he  has  extensively  manufactured  and  sold  lamp  stoves  containing 
said  patented  design,  and  has  always  marked  each  and  every  stove  so  man- 
ufactured and  sold  by  him  with  the  word  'patented,"  together  with  the 
date  of  said  patent. 

Yet,  notwithstanding  the  premises,  the  defendants  herein  as  such  co- 
partners, having  full  knowledge  thereof,  and  in  violation  of  the  exclusive 
right  and  privilege  secured  to  plaintiff  by  said  letters  patent  and  grants 
thereunder,  and  utterly  disregarding  the  same,  and  contriving  and  intend- 
ing to  injure  and  damage  plaintiff  and  his  said  rights  since  the  date  of  said 
letters  patent,  and  within  six  yeai"s  prior  to  the  commencement  of  this  ac- 
tion, without  the  license  or  consent  of  plaintiff,  or  any  license  or  authority 
whatever,  have  jointly  made,  used  and  sold  in  the  State  of  Califronia  and 
Northern  District  thereof,  to  others,  many  lamp  stoves  containing  and  em- 
bodying the  inventions  and  design  patented  in  and  by  the  said  before  men- 
tioned letters  patent,  and  threaten  to  continue  to  make,  use  and  sell  lamp 
stoves  containing  and  embodying  said  inventions  and  design  in  large  quan- 
tities, and  to  supply  the  market  therewith,  and  to  sell  the  same  within 
the  State  of  California,  and  in  the  Northern  District  thereof. 

That  the  lamp  stoves  so  made,  used  and  sold  by  the  defendants  were  and 
are,  and  each  of  them  was  and  is.  an  infringement  of  the  said  reissued  let- 
ters patent  No.  11.383.  containing  and  embodying  the  invention  claimed, 
discovered  and  patented  in  and  by  said  reissued  letters  patent  last  men- 
tioned and  the  design  patent  No.  22,911. 

And   plaintiff   further  alleges   that   the   said   defendants   have   embodied 
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said  two  mentioned  inventions,  to  wit,  the  invention  shown  and  desciiiitd 
in  said  reissued  letters  patent  No.  11,383,  and  the  design  patent  shown,  de- 
scribed and  claimed  in  said  design  patent  No.  22,911  in  a  single  lamp  stove, 
so  that  the  two  said  inventions  are  used  conjointly  in  one  structure,  in 
infringement  of  both  of  said  herein  mentioned  letters  patent. 

That  by  reason  of  such  fact  it  is  impracticable  to  segregate  the  dam- 
ages sustained  by  plaintiff  under  either  of  said  patents  from  the  damages 
under  both  of  them. 

And  plaintiff  further  alleges  that  the  .said  deiVndants  have  on  hand,  a 
large  number  of  said  lamp  stoves  and  are  now  offering  them  for  sale,  and 
intend  to  sell  the  same. 

Whereb},  and  by  reason  of  the  premises  and  the  infringement  aforesaid, 
the  plaintiff  has  been  greatly  injured  and  damaged  and  deprived  of  large 
royalties,  gains  and  advantages  which  he  otherwise  would  have  derived, 
and  has  sustained  actual  damages  therebj-  in  a  large  sum,  to  wit,  five  thou- 
sand ($5,000.00)  dollars. 

\ATierefore,  and  by  force  of  the  statutes  of  the  t'nited  States,  a  riglit  of 
action  has  accrued  to  plaintiff  to  recover  the  said  actual  damages,  and  such 
additional  sum,  not  exceeding  in  the  aggregate  three  times  the  amount  of 
said  actual  damages  as  the  court  may  see  fit  to  adjudge  and  order,  besides 
costs  of  suit. 

Yet  the  defendants,  though  often  requested,  have  never  paid  the  same, 
■or  any  part  thereof,  but  have  refused,  and  .still  refuse  so  to  do,  and  there- 
fore plaintiff  brings  this  suit. 

JOHN  L.   BOONE, 
Attorney  for  Plaintiff. 
Reported  48  U.  S.  App.  494. 

F.  6. 
Answer. 
[Title  of  Court  and  Cause.] 

The  above-named  defendants,  answering  the  complaint  of  the  plaintiff 
above-named, 

Aver  that  they  have  never  been  informed  except  by  the  said  complaint, 
whether  the  plaintiff,  John  F.  Myers,  is  a  citizen  of  the  United  States  and 
of  the  State  of  California,  and  a  resident  and  inhabitant  of  the  Northern 
District  of  California,  and  have  no  information  or  belief  upon  the  subject 
sufiieient  to  enable  them  to  answer  that  allegation  of  the  complaint,  and 
on  that  ground  they  deny  the  same. 

Further  answering  the  said  complaint,  defendants  deny  that  theretofore 
and  prior  to  the  11th  day  of  April,  A.  D.  1891,  plaintiff  was  the  original 
or  first  or  sole  inventor  or  discoverer  of  the  so-called  certain  new  and  use- 
ful invention,  that  is  to  say,  the  stove  for  heating  and  lighting  purposes 
set  out  and  described  in  letters  patent  granted  by  the  United  States  of 
America  on,  the  10th  day  of  November,  A.  D.  1891,  and  numbered  4G2.9.54; 
and  deny  that  the  so-called  invention  was  not  known  or  used  in  this 
country,  nor  patented  nor  described  in  any  printed  publication  in  this 
or  any  foreign  country  prior  to  the  alleged  invention  and  discovery  thereof 
by  the  plaintiff;    and  deny  that  at  the  time  of  plaintifTs  application  for  a 
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patent  therefor  the  same  had  not  been  in  public  use  or  on  sale  in  this 
country  for  more  than  two  years  before  his  said  application  for  a  patent, 
or  had  not  been  abandoned  to  the  public. 

Further  answering,  they  deny  that  the  alleged  inoperativenes:,  and  in- 
validity of  the  said  letters  patent  arose  by  inadvertence,  accident  or  mis- 
take or  without  auy  fraudulent  or  deceptive  intention  on  the  part  of  said 
plaintiff;  and  deny  that  the  alleged  insufficiency  of  the  original  specifica- 
tions, that  is  to  say,  the  omission  therefrom  of  claims  1,  2,  3,  4,  5  and  6 
now  contained  in  said  reissued  patent,  occurred  without  plaintiff's  knowl- 
edge or  consent;  and  deny  that  the  subject  matter  of  the  said  last  men- 
tioned claims  of  said  reissued  patent  or  any  of  them  was  an  invention  or 
the  invention  of  plaintiff  and  deny  that  the  said  reissued  letters  patent  are 
for  the  same  invention  as  that  contained  in  the  said  original  letters  patent, 
upon  the  surrender  of  which  they  were  issued. 

further  answering,  they  deny  that  plaintiff'  is  the  owner  and  holder  of 
said  reissued  letters  patent  or  of  all  the  rights,  liberties  or  privileges  by 
them  granted  in  the  State  of  California  and  in  the  Northern  District  there- 
of; and  deny  that  said  plaintiff  has  exclusively  manufactured  or  sold  said 
lamp  stove  covered  by  said  alleged  letters  patent;  and  deny  that  said 
plaintiff  has  always  marked  each  and  every  such  stove  so  made  and  sold 
by  him  with  the  word  "patented,"  together  with  the  date  of  his  said  pat- 
ent; and  den  J'  that  plaintiff  has  had  and  maintained  in  the  State  of  Cal- 
ifornia and  Northern  District  thereof,  until  the  said  alleged  infringement 
by  these  defendants,  exclusive  possession  of  the  said  invention,  or  has 
never  acquiesced  in  any  invasion  or  infringement  of  his  pretended  rights. 

Further  answering,  defendants  aver  and  allege  that  the  pretended  im- 
provement in  stoves  for  heating  and  lighting  purposes  mentioned  in  said 
letters  patent  No.  462,954,  and  reissued  letters  patent  number  11,383,  was 
not  new  when  produced  by  said  plaintiff",  but  was  known  and  previously 
patented  and  described  in  printed  publications  prior  to  the  alleged  invention 
thereof  by  the  said  John  F.  Myers,  that  is  to  say: 

The  said  improvements  were  patented  previously  in  and  by  the  following 
letters  patent  of  the  United  States: 

No.  45,957,  W.  B.  Billings,  17  January,  1865. 

No.  46,045,  Joshua  E.  Ambrose,  24  January,  1SG5,  etc.,  etc. 

(Reissue.) 

No.  475,029,  Augustine  C.  Barlcr,  17  May,  1892. 

No.  498,380,  Frank  E.  Browne,  30  May,  1893. 
(Filed  July  5,  1892.) 

Letters  patent  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  is- 
sued to: 

One  Clark,  numbered  4,042. 

One  Thomas  W.  Ballard,  numbered  4,299,  29  December,   1891. 

And  further  answering,  these  defendants  aver  that  they  are  informed  and 
believe  that  one  E.  T.  -Johnson  had  previous  knowledge  of  substantially 
the  same  improvements  patented  by  the  said  John  F.  Myers,  prior  to  the 
alleged   invention   thereof  by  the   said  John  F.  Myers,   and  himself  used 
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substantially  the  thing  patented  at  the  city  and  county  of  San  Francisco 
and  elsewhere  during  the  year  1891  and  prior  thereto. 

And  aver  on  information  and  belief  that  an  apparatus  substantially 
identical  with  the  stove  alleged  to  have  been  invented  by  the  said  plain- 
tiff was  known  and  used  by  Charles  Brown  &  Son  previous  to  the  appli- 
cation for  reissued  letters  patent  numbered  11,383  by  the  said  John  F. 
Myers,  that  is  to  say,  on  or  about  the  month  of  November,  A.  D.  1892,  and 
prior  thereto,  at  the  city  and  county  of  San  Francisco,  State  of  California, 
and  that  the  plaintiff  herein,  as  defendants  are  informed  and  vorily  be- 
lieve, saw  the  said  device  so  made  and  used  at  the  store  of  the  said 
Charles  Brown  &  Son,  at  San  Francisco,  during  the  month  of  October  or 
November,  A.  D.  1892. 

And  said  improvements  were  known  and  used  by  others  in  this  country 
and  were  described  in  certain  other  printed  publications  in  this  and  other 
countries  prior  to  the  alleged  invention  thereof  by  the  said  John  F.  Myers; 
the  names  and  residences  of  said  certain  other  persons  having  such  prior 
knowledge  and  making  such  prior  use  are  at  present  unknown  to  these  de- 
fendants, and  they  therefore  pray  your  Honor  that  so  soon  as  they  may 
reasonably  obtain  information  sufficient  to  set  forth  these  matters  in  de- 
tail they  may  be  permitted  to  do  so  by  amended  answer  or  otherwise,  as 
to  your  Honors  shall  seem  meet. 

Further  answering,  they  deny  that  the  said  plaintiff,  by  his  own  indus- 
try, genius,  efforts  and  expense  invented,  devised  or  produced,  before  the 
15th  day  of  December,  A.  D.  1892,  or  at  all,  a  certain  new  and  usef/-'  de- 
sign for  a  lamp  stove  mentioned  and  described  in  letters  patent  of  the 
United  States,  number  22,911,  and  dated  the  14th  day  of  November,  1893; 
and  deny  that  the  said  design  was  new  or  useful  or  not  known  or  used  by 
others  before  the  alleged  invention  or  production  thereof  by  said  John 
F.  Myers,  or  patented  or  described  in  any  printed  publication  prior  to  the 
alleged  invention  or  production  thereof  by  the  said  John  F.  Myers;  and 
deny  that  at  the  time  of  plaintiff's  application  for  letters  patent  therefor, 
the  same  had  not  been  in  public  use  nor  on  sale  for  two  years  nor  not 
abandoned  to  the  public;  and  deny  that  at  all  times  since  the  issuance  of 
said  letters  patent,  number  22,911,  the  said  plaintiff  has  had  and  main- 
tained in  the  State  of  California  and  Northern  District  thereof,  until  the 
alleged  infringement  by  these  defendants,  the  exclusive  possession  of  the 
alleged  invention  covered  by  said  design  letters  patent,  or  has  never  ac- 
quiesced in  any  invasion  or  infringement  of  his  pretended  rights  t'hereun- 
der;  and  deny  that  plaintiff  is  the  owner  and  holder  of  the  said  design 
letters  patent,  and  of  all  the  rights,  liberties  and  privileges  by  them  granted 
and  conferred  in  the  State  of  California  and  in  the  Northern  District 
thereof;  and  deny  that  he  has  always  marked  each  and  every  stove 
manufactured  and  sold  by  him  under  cover  of  the  said  design  letters  pat- 
ent with  the  word  "patented,"  together  with  the  date  of  said  design  let- 
ters patent. 

Further  answering,  these  defendants  deny  that  they  have  jointly  or  at 
all  made,  used  or  sold  in  the  State  of  California,  and  Northern  District 
thereof,  any  lamp  stoves  containing  and  embodyintr  the  alleired  inventions 
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and  design  patented  in  and  by  the  said  letters  patent,  reissued  letters 
patent,  or  design  patent:  and  deny  that  they  have  infringed  or  intended 
or  intend  to  infrige  the  said  letters  patent,  number  402,954,  or  said  let- 
ters patent  reissue  number  11,383,  or  said  design  letters  patent  number 
22,911. 

And  they  deny  that  any  lamp  stoves  made,  used  or  sold  by  them  are  or 
were  or  any  of  them  are  or  were  an  infringement  of  the  letters  patent  re- 
issue number  11,383,  or  design  letters  patent,  number  22,911  and  deny 
that  these  defendants  have  embodied  the  alleged  inventions  mentioned  in 
said  two  last  named  grants  of  letters  patent  in  a  single  lamp  stove,  or 
at  all,  or  that  they  have  infringed  both  the  said  last-mentioned  letters 
patent. 

Further  answering,  these  defendants  aver  the  fact  to  be  that  said  origi- 
nal letters  patent,  numbered  462,954,  were  surrendered  and  false  and 
fraudulent  representations  made  with  intent  to  interpolate,  claim  and 
maintain  in  and  by  said  letters  patent  reissue  number  11,383,  and  the  same 
do  so  contain  interpolations,  claims  and  grants  of  and  for  more  and  other 
matters  than  were  embraced  in  the  alleged  invention  of  the  said  John  F. 
Myers,  for  which  said  original  letters  patent,  numbered  462,954,  were 
granted  and  issued;  and  they  further  aver  that  the  said  reissued  letters 
patent,  number  11,383,  are  for  another  and  different  invention  and  dis- 
covery than  that  for  which  the  said  original  letters  patent  were  granted, 
or  which  was  intended  to  be  described  and  claimed  therein  and  thereby, 
and  are  based  upon  other  and  new  matter  introduced  into  the  specifica- 
tions of  the  said  reissued  letters  patent,  number  11,383. 

Wherefore,  these  defendants  pray  to  be  hence  dismissed,  with  their 
reasonable  costs  in  this  behalf  incurred. 

G.  R.  LUKENS, 
Attorney  for  Defendants^ 

Reported  48  U.  S.  App.  494. 
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ACTIONS  AT  LAW  RELATING  TO  NATIONAL  BANKS. 

F.  10. 
Complaint. 

Note:    The  form  of  pleading  is  in  accordance  with  the  State  practice. 

The  plaintiff,  having  first  obtained  leave  of  the  Court  for  that  purpose, 
files  this  ,its  complaint,  in  the  above-entitled  action,  and  for  a  cause  of 
action  against  the  defendants  alleges: 

1.  That  plaintiff  is  now,  and  for  more  than  five  years  last  past  has  been, 
a  banking  corporation  organized  and  existing  under  and  by  virtue  of  the 
banking  laws  of  the  United  States,  and  having  its  place  of  business  and 
residence  in  the  city  of  New  York,  and  State  of  New  York,  and  being  a 
■citizen  of  said  State. 

2.  That  the  defendant,  the  First  National  Bank  of  Spokane  Falls,  is  now, 
and  for  more  than  five  years  past  has  been,  a  banking  corporation,  or- 
ganized and  existing  under  and  by  virtue  of  the  banking  laws  of  the  United 
States,  and  having  its  place  of  business  and  residence  in  the  city  of  Spo- 
kane, county  of  Spokane,  State  of  Washington,  and  being  a  citizen  of  said 
State;  and  defendant  F.  Lewis  Clark,  receiver  of  said  First  National  Bank 
of  Spokane  Falls,  is  a  lesident  and  citizen  of  the  last-named  county  and 
State. 

3.  That  the  amount  involved  in  this  action,  exclusive  of  interest  and 
costs,  exceeds  the  sum  of  two  thousand  dollars. 

4.  That  on  or  about  the  9th  day  of  November,  1892,  the  defendant  bank 
by  and  through  its  cashier  and  board  of  directors,  borrowed  of  the  plaintiff, 
and  plaintiff,  through  its  duty  authorized  officers,  loaned  to  said  defendant 
bank  the  sum  of  fifty  thousand  (ipSO.OOO.OO)  dollars,  which  sum  was  then 
and  there,  by  and  with  the  authority  and  consent  of  the  cashier  and  board 
cf  directors  of  defendant  bank,  placed  to  the  credit  of  defendant  bank  on 
the  books  of  plaintiff,  and  was  afterward,  but  prior  to  the  26th  day  of 
July,  1893,  drawn  upon  by  defendant  bank,  and  fully  paid  out  by  plaintiff 
upon  defendant  Imnk's  checks  and  drafts,  in  the  due  and  ordinary  course 
of  business  between  the  two  banks,  the  plaintiff,  during  all  the  times  and 
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periods  aforesaid,  being  the  defendant  bank's  correspondent  in  the  city 
of  New  York. 

5.  That  at  the  time  said  loan  was  made  as  aforesaid  it  was  agreed  by 
and  between  plaintiff  and  the  defendant  bank,  through  their  respective 
officers  as  aforesaid,  that  said  loan  should  bear  interest  at  the  rate  of  one 
and  one-half  per  cent  per  annum  until  said  rate  should  be  changed  by  mu- 
tual agreement;  that  afterwards,  on  the  7th  day  of  March,  1893,  it  was 
mutually  agreed  between  said  banks,  through  tlieir  said  officers,  that  the 
rate  of  interest  upon  said  loan  should  be  changed  from  one  and  one-half 
per  cent  per  annum  to  six  per  cent  per  annum. 

6.  That,  on  the  26th  day  of  July,  1893,  the  defendant  bank  became  and 
was  insolvent,  closed  its  dors,  and  sliortly  thereafter  went  into  the  hands 
of  a  receiver  for  liquidation,  defendant  F.  Lewis  Clark  being  appointed  by 
the  comptroller  of  the  currency  as  such  receiver;  that  said  Clark  is  still 
such  receiver. 

7.  That  for  a  long  time  prior  to  the  making  of  said  loan  of  fifty  thou- 
sand ($50,000.00)  dollars,  as  aforesaid,  plaintiff  bank  was  and  continued  to 
be,  up  to  the  date  when  defendant  bank  closed  its  doors  as  aforesaid,  the 
regular  correspondent  of  the  latter  bank  in  the  city  of  New  York,  and 
during  all  of  said  i^eriod  there  was  a  large  and  varied  running  account 
between  the  two  banks,  upon  which  the  defendant  bank  received  the  credit 
of  said  fifty  thousand  ($50,000.00)  dollars,  as  aforesaid;  that  at  the 
time  defendant  bank  closed  its  doors  as  aforesaid  there  appeared  to  be  a 
balance   of   fifteen   thousand,   five   hundred   and   twenty-seven   and   80-100 

($15,527.80)  dollars,  on  the  said  account  in  favor  of  the  defendant  bank, 
which  amount  the  plaintiff  bank  then  and  there  credited  upon  said  loan 
of  fifty  thousand  ($50,000.00)  dollars;  that  but  for  said  credit  of  fifty 
thousand  ($50,000.00)  dollars  so  entered  upon  said  account  as  aforesaid,  in 
favor  of  defendant  bank  on  account  of  said  loan,  there  would  have  been 
an  overdraft  of  thirty-four  thousand  four  hundred  and  seventy-two  and 
20-100  ($34,472.20)  dollars  against  defendant  bank  at  the  time  it  closed 
its  doors,  instead  of  an  apparent  balance  in  its  favor. 

8.  That  heretofore,  before  the  beginning  of  this  action,  the  plaintiff 
prepared  and  made  proof  to  said  Clark,  as  such  receiver,  of  its  said  claim 
against  the  defendant  bank  for  the  unpaid  balance  of  said  indebtedness, 
viz.,  for  the  sum  of  thirty-four  thousand  four  houndred  and  seventy-two 
and  20-100  (34,472.20)  dollars  and  interest,  and  thereupon  demanded  that 
said  receiver  allow  plaintiff's  said  claim,  and  place  the  same  on  the  list 
of  valid  claims  against  defendant  banl'C,  to  the  end  that  plaintiff  might 
participate  in  the  dividends  declared  and  paid,  and  to  be  declared  and  paid, 
by  the  comptroller  of  the  currency  to  the  various  creditors  of  defendant 
bank;  that  said  receiver  then  and  there  failed  and  refused,  and  still  fails 
and  absolutely  refuses,  to  comply  with  plaintiff's  said  demand  or  request, 
and  maintains  that  he  is  not  required  to  allow  plaintiff's  said  claim  or 
any  part  thereof. 

Wherefore,  plaintiff  demands  judgment  against  defendant,  the  First 
National  Bank  of  Spokane  Falls,  for  the  sum  of  $34,472.20  with  interest 
thereon  from  the  5th  day  of  August,  1893,  at  the  rate  of  eight  per  cent 
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per  annum,  and  interest  on  the  sum  of  $50,000.00  at  the  rate  of  six  per  cent 
per  annum  from  the  1st  day  of  May,  1803,  to  the  5th  day  of  Auj^ust.  1893, 
together  with  the  costs  and  disbursements  of  this  action. 

And  plaintiff  further  prays  that  said  receiver  be  ordered  to  recognize 
plaintiff's  said  claim  as  a  valid  and  subsisting  debt  against  the  defendant 
bank;  and  that  he  place  it  on  the  next  tableaux  of  distribution  for  its 
share  of  the  amount  already  divided  among  creditors  of  defendant  bank, 
and  in  all  future  dividends  to  be  distributed;  and  plaintiff  prays  for  all 
other  and  further  relief  to  which  it  may  be  entitled  in  the  jjremises. 

BLAKE  &  POST. 
Attorneys  for  Plaintiff. 
Reported  48  U.  S.  App.  633. 

F.  11. 

Answer. 

(Follows  the  State  practice.) 
[Title  of  Court  and  Cause.] 

Come  now  the  defendants  above-named,  and  for  answer  to  the  amended 
complaint  of  plaintiff,  filed  herein: 

1.  Admit  each  and  every  allegation,  matter,  and  thing  contained  in  para- 
graphs 1,  2  and  3  of  said  complaint. 

2.  Deny  each  and  every  allegation,  matter,  and  thing  contained  in  para- 
graph 4  of  said  complaint. 

3.  Deny  each  and  every  allegation,  matter,  and  thing  contained  in  para- 
graph 5  of  said  complaint. 

4.  Admit  each  and  every  allegation,  matter  and  thing  contained  in  para- 
graph 6  of  said  complaint. 

5.  Deny  each  and  every  allegation,  matter,  and  thing  contained  in  para- 
graph 7  of  said  complaint. 

6.  Admit  each  and  every  allegation,  matter  and  thing  contained  in  para- 
graph 8  of  paid  complaint. 

And  said  defendants  for  a  further  and  separate  defense  and  counterclaim 
to  the  alleged  cause  of  action  in  said  amended  complaint  contained,  aver: 

1.  That  at  all  the  times  and  dates  hereinafter  mentioneil,  the  First  Na- 
tional Bank  of  Spokane.  Washington,  was  a  corporation,  duly  organized 
and  incorporated  under  the  national  banking  laws  of  the  United  States  ol 
America,  located  and  doing  business  at  the  city  of  Spokane,  State  of  Wash- 
ington. 

2.  That  all  the  times  and  dates  hereinafter  mentioned  the  said  plain- 
tiff, the  American  Exchange  National  Bank  of  New  York,  was  a  corpora- 
tion, duly  organized  and  incorporated  under  the  national  banking  laws  ol 
the  United  States  of  America,  located  and  doing  business  at  the  city  of 
New  York,  State  of  New  York. 

3.  That  the  said  First  National  Bank  suspended  business  on  the  2Cth 
day  of  July,  1893. 

4.  That  on  the  20th  day  of  November,  1893,  said  defendant  F.  Lewis 
Clark  was  duly  appointed  receiver  of  and  for  said  defendant  First  Nation- 
al Bank,  by  the  comptroller  of  the  currency  of  the  United  States. 
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5.  That  on  the  25th  day  of  November,  1893,  said  defendant  F.  Lewis 
Clark  qualified  as  such  receiver,  and  ever  since  said  date  has  been,  and  now 
is,  the  duly  appointed,  qualified,  and  acting  receiver  of  and  for  said  de- 
fendant First  National  Bank. 

6.  That  on  the  date  of  the  suspension  of  said  defendant  First  National 
Bank,  towit,  the  26th  day  of  July.  1893,  the  said  plaintiff  herein,  the  Amer- 
ican Exchange  National  Bank  of  New  York,  had  in  its  hands,  belonging 
to  said  defendant  First  National  Bank,  funds,  moneys,  and  credits,  amount 
ing  to  the  sum  of  sixteen  thousand,  three  hundred  and  eighty-three  and 
49-100    ($16,383.49)   dollars. 

7.  That  before  the  commencement  of  this  action  the  said  deferdant 
F.  Lewis  Clark  as  receiver  of  said  defendant  First  National  Bank,  demand- 
ed of  the  said  plaintiflF,  the  American  Exchange  National  Bank  of  New 
York,  that  it  pay  to  him,  as  such  receiver,  the  said  sum  of  sixteen  thou- 
sand, three  hundred  and  eighty-three  and  49-100  (16,383.49)  dollars  with 
interest  thereon  at  eight  per  cent  per  annum  from  the  26th  day  of  July, 
1893. 

8.  That  said  plaintiff,  the  American  Exchange  National  Bank  of  New 
York,  has  not  paid  said  sum  of  sixteen  thousand,  three  hundred  and 
eighty-three  and  49-100  (.$16,383.49)  dollars,  or  any  part  thereof,  to  said 
defendant  F.  Lewis  Clark,  as  such  receiver,  or  to  the  said  defendant  First 
National  Bank,  and  still  refuses  to  pay  the  same  to  defendants,  or  either 
of  them. 

Wherefore,  defendants  pray  judgment  against  said  plaintiff,  the  Ameri- 
can Exchange  National  Bank  of  New  York,  for  the  sum  of  sixteen  thou- 
.sand,  three  hundred  and  eighty-three  and  49-100  (16,383.49)  dollars,  with 
interest  thereon  at  eight  per  cent  per  annum  from  the  26th  day  of  July, 
1803,  and  for  their  costs  and  disbursements  herein  expended. 

JONES,  VOORHEES  &  STEPHENS, 

Attorneys  for  Defendants. 
Case  reported  48  U.  S.  App.  633. 

F.  12. 

Stipulation  for  Amendment  of  Answer. 

[Title  of  Court  and  Cause.] 

It  is  hereby  stipulated  and  agreed  by  and  between  Blake  &  Post,  at- 
torneys for  plaintiff  herein,  and  Jones,  Voorhees  &  Stephens,  attorneys  for 
defendants  herein,  that  the  said  defendants  may  amend  their  answer  to 
the  amended  complaint,  heretofore  filed  herein,  by  interlineation,  by  in- 
serting in  said  answer  the  words  and  figures  "sixteen  thousand  three  hun- 
dred and  eighty-three  and  49-100  ($16,383.49)  dollars,"  in  lieu  of  the  words 
and  figures  "Fifteen  thousand  six  hundred  and  foi'ty-eiglit  and  8-100  ($15,- 
G48.08)  dollars,"  wherever  said  last-mentioned  words  and  figures  occur  in 
said  answer;  that  the  verfication  of  the  said  answer  made  before  amend- 
ment shall  be  treated  and  considered  as  the  verification  of  said  answer  as 
amended;  that  the  reply  of  the  plaintiff  to  said  answer,  filed  before  said 
amendment,  shall  be  treated  and  considered   as  the  reply  to   said   answer 
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as  amended,  and  that  the  verification  of  said  reply,  as  originally  liled, 
shall  he  treated  and  considered  as  the  verification  of  the  reply  to  said  an- 
swer as  amended. 

BLAKE  &  POST, 

Attorneys  for  Plaintiff. 
JONES,  VOORHEES  &  STEPHENS, 

Attorneys  for  Defendants. 

F.  13. 

Reply. 

(Follows  the  State  practice.) 
[Title  of  Court  and  Cause.] 

For  reply  to  the  affirmative  answer  and  the  counterclaim  of  the  defend- 
ants  pleaded   herein,   the   plaintiff  alleges: 

1.  That  it  is  true,  as  alleged  in  the  complaint,  the  plaintiff  bunU,  on  the 
5th  day  of  August,  1893,  had  funds,  moneys,  and  credits  in  its  hands  be- 
longing to  the  defendant  bank,  amounting,  in  the  aggregate,  to  fifteen  thou- 
sand, five  hundred  and  twenty-seven  and  80-100  ($1.5,527.80)  dollars,  which 
amount  plaintiff  then  and  there  applied  as  a  credit  upon  said  loan  of 
fifty  thousand  ($50,000.00)  dollars,  made  by  the  plaintiff  bank  to  the  de- 
fendant bank,  as  therein  alleged. 

2.  That  said  sum  of  fifteen  thousand,  five  hundred  and  twenty-seven  and 
80-100  ($15,527.80)  dollars,  so  credited  upon  said  loan  as  aforesaid,  con- 
stituted the  identical  moneys,  credits,  and  funds  sued  for  in  said  counter- 
claim; that  said  counterclaim  consists  of  the  same  debts,  credits,  moneys, 
and  funds  for  which  the  plaintiff'  bank  has  given  the  defendant  bank  cred- 
it in  the  complaint  in  the  sum  of  $15,527.80. 

3.  Plaintiff  denies  that,  at  the  time  the  defendant  bank  closed  its  doors, 
or  at  any  time  since,  it  has  had  moneys,  credits,  or  funds  of  any  nature  or 
description  whatever  in  its  hands  belonging  to  the  defendant  bank  to  the 
amount  of  $15,648.08,  or  any  other  sum  greater  than  $15,527.80,  which 
latter  sum  was  credited  as  aforesaid  upon  said  .$50,000.00  loan. 

Wherefore  plaintiff'  asks  judgment  as  in  the  complaint  prayed. 

BLAKE  &   POST, 
Attorneys  for  Plaintiff. 
Case  reported  48  U.  S.  App.  633. 

F.  14. 

Judgment. 

[Title  of  Court  and  Cause.] 

Come  now  the  parties  to  the  above-entitled  cause  by  counsel,  the  plain- 
tiff' herein  by  Blake  &  Post,  its  attorneys,  and  the  defendants  by  Jones, 
Voorhees  &  Stephens,  their  attorneys;  and,  upon  plaintiff's  motion,  it  is 
ordered  that  judgment  be  entered  upon  the  verdict  her^tofore,  to  wit.  on 
April  30,  1896,  rendi-red  in  favor  of  plaintilf  and  against  the  defendants, 
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for   the    sum   of  forty   thousand,  nine  hundred   and   thirty-nine   and  G-lOO 
($40,039.00)    dollars. 

It  is,  therefore,  considered  and  adjudged  that  the  plaintiff,  the  American 
Exchange  National  Bank  of  New  York  City,  do  have  and  recover  of  and 
from  the  defendant,  the  First  National  Bank  of  Spokane  Falls,  F.  Lewis 
Clark,  receiver  of  said  defendant  bank,  the  sum  of  forty  thousand,  nine 
hundred  and  thirty-nine  and  6-100  ($40,939.06)  dollars,  together  with  its 
costs  and  disbursements  herein  laid  out  and  expended,  taxed  at  seventy- 
two  dollars  and  sixty-nine  cents;  and  it  is  further  considered  and  ad- 
judged that  said  F.  Lewis  Clark,  as  such  receiver,  do  recognize  the  said 
American  Exchange  National  Bank  of  New  York  City  as  a  creditor  of  said 
First  National  Bank,  to  the  full  amount  of  thirty-four  thousand  seven 
hundred  and  thirteen  and  71-100  ($34,713.71)  dollars,  the  amount  found  by 
the  jury  to  be  due  and  owing  by  the  defendant  bank  to  plaintiff  bank  at 
the  time  the  former  closed  its  doors;  and  that  he  do  pay  the  same,  or 
certify  the  same,  to  the  comptroller  of  the  currency  as  an  adjudicated 
claim  to  be  paid  in  due  course  of  administration;  and  that  if  there  shall 
be  a  surplus  of  assets  of  the  defendant  bank  remaining  after  payment  in 
full  of  the  principal  of  all  debts  of  the  defendant  bank,  interest  on  said 
sum  at  the  rate  of  six  per  cent  per  annum  from  May  4,  1893,  shall  be 
paid  in  due  course  of  administration;  and  that  said  receiver  do  at  once 
aforesaid. 

Dated  May   8,  1896. 

C.  H.  HANFORD, 

Judge. 

Case  reported  48  U.  S.  App.  633. 


2434 


CHAPTER  3. 

IN  ACTIONS  AT  LAW  RESPECTING  CUSTOMS  DUTIES. 

F.  18.  Petition  for  review  by  importer. 

F.  19.  Order  of  court  for  return  of  board. 

F.  20.  Clerk's  certificate  to  copy — order  for  service. 

F.  21.  Findings  of  fact  and  conclusions  of  law. 

F.  22.  Judgment. 

F.  23.  Petition  for  review  by  collector. 

F.  24.  Order  of  court. 

F.  25.  Judgment. 

F.  26.  Petition  on  collector's  appeal  to  circuit  court  from  board  of  general 

appraisers. 

F.  27.  Order  of  court  on  board  tor  return  of  rword  and  evidence. 

F.  28.  Appearance  of  appellees. 

F.  29.  Appraiser's  return. 

F.  30.  Order  of   reference. 

F.  31.  Decree. 

F.  32.  Petition  of  collector,  for  an  appeal. 

F.  ^^.  Assignment  of  errors  and  allowance  of  appeal. 

F.  34.  Complaint  to  recover  drawback. 

F.  35.  Petition    for   remission    of    penalty    for    violation    of    revenue    laws 

through  ignorance  or  mistake. 

F.  36.  Petition  of  informer  to  share  in  proceeds  of  goods,  etc.,  forfeited. 

F.  37.  Information  under  revenue  laws. 

F.  38.  Counts  in  libel  of  information  when  the  ship  and  port  are  iiiiUnown. 

F.  39.  Concealment  of  merchandise. 

F.  40.  Where  ship's  owner  unknown  and  merchandise  not  in  manifest. 

F.  41.  Secret  landing. 

F.  42.  Affidavit   of   service. 


2435 


F.   18.  FORMS  IX  CUSTOMS  CASES.  [Code  Fed 

F.  18. 

Petition  for  Review  by  Importer. 

(Under  Act  of  June  10,  1890,  see  ante  §  1443.) 

In  the  Circuit  Court  of  the   linited   States,  Ninth  Circuit,  Northern  Di3- 
trict  of  California. 

In  the  Matter  of  the  Application  of  the  SOtJTH- 
ERN  PACIFIC  COMPANY,  for  Review  under 
an  Act  of  Congress,  approved  June  10,  1890, 
entitled  "An  Act  to  simplify  the  laws  in  re- 
lation to  the  collection  of  the  revenues"  of 
the  questions  of  law  and  fact  involved  in  a 
decision  of  the  Board  of  General  Appraisers,  on 
duty  at  the  Port  of  New  York,  in  the  matter 
of  the  classification  of  certain  '"Creosote"  mer- 
chandise imported  by  said  Southern  Pacific 
Company. 

To   the   Honorable,   the   Circuit   Court   of   the   United    States,    Ninth   Cir- 
cuit, in  and  for  the  Northern  District  of  California. 

The  petition  and  application  of  the  Southern  Pacific  Company  respect- 
fully shows: 

That  your  petitioner  is,  and  at  the  several  times  hereinafter  mentioned 
was,  a  coiiK)ration  duly  organized  and  existing  under  the  laws  of  the  State 
of  Kentucky. 

That  on  or  about  the  nineteenth  day  of  March,  A.  D.  1895,  the  said 
Southern  Pacific  Company  imported  into  the  United  States,  to  wit,  at  the 
Port  of  San  Francisco,  in  said  State  of  California,  from  London,  a  port  or 
place  in  the  Kingdom  of  Great  Britain,  certain  merchandise  invoiced  as 
■'2,200  casks  liquid  creosote."  Said  merchandise  is  more  fully  described  as 
the  merchandise  subject  to  consumption  entry  number  3652,  dated  March 
19,  1895,  of  the  official  serial  numbers  of  said  customhouse,  at  said  Port 
of  San  Francisco,  and  subject  to  decision  number  27026  B-3893  of  the 
official  serial  numbers  of  the  Board  of  United  States  General  Appraisers  on 
duty  at  New  York,  State  of  New  Y'ork. 

That  on  the  fifth  day  of  April,  A.  D.  1895,  upon  the  entry  of  said  mer- 
chandise, the  collector  of  said  Port  of  San  Francisco  classified  the  said 
merchandise  for  duty  as  "Distilled  Oil,"  dutiable  at  the  rate  of  25  per  cent 
ad  valorem,  under  the  act  of  Congress  of  August  27,  1894,  entitled  "An 
Act  to  reduce  taxation,  to  provide  revenue  of  the  Government  and  for 
other  purposes." 

That  thereafter,  to  wit,  on  the  fifth  day  of  April,  A.  D.  1895,  said  en- 
try was  liquidated  by  said  collector,  upon  the  classification  and  at  the 
rate  of  duty  hereinbefore  set  forth;  and  said  duty  upon  said  merchandise, 
amounting  to  the  sum  of  $1,472,  was  ascertained,  levied,  and  collected  by 
said  collector,  and  the  full  amount  thereof,  together  with  all   charges  as- 

2436 


Procedure]  Fitlt.MS.  K.    IS. 

certained  to  be  due  upon  said  merchandise,  was  paid  by  said  Sdiitlurii 
Pacific  Company  on  the  thirteenth  day  of  April,  A.  D.  1895. 

Tliat  within  ten  days  after  such  ascertainment,  liquidation  and  payment 
of  said  duties,  to  wit,  on  the  thirteenth  day  of  April,  A.  D.  1895,  the  said 
Southern  Pacific  Company,  being  dissatisfied  with  said  classification,  as- 
certainment, and  liquidation,  and  the  decision  of  the  said  collector  in  the 
premises,  gave  notice  to  the  said  collector  in  writing  of  such  dissatisfac- 
tion, which  written  notice  distinctly  and  specifically  set  forth  the  reasons 
for  the  objections  of  said  importers  thereto,  as  follows: 

"That  the  article  in  question  is  not  a  distilled  oil,  but  is,  an  ordinary 
temperature,  a  solid,  waxy  crystal,  the  chief  con.stituents  of  which  are  naph- 
thalene, tar  acids,  and  pitch,  and  as  such  should  be  admitted  free  of  duty 
under  paragraph  443  of  act  of  August  28,  1894,  as  product  of  coal  tar  not 
.specially  provided  for." 

That  thereafter,  in  due  and  proper  time,  said  collector  transmitted  all 
the  papers  and  exhibits  on  which  said  entry  was  made,  or  connected  there- 
witli,  to  the  Board  of  the  I'nitcd  States  General  Appraisers,  then  on  duty 
at  the  Port  of  New  York,  State  of  New  York,  United  States  of  America; 
and  thereafter,  on  the  twenty -seventh  day  of  July,  1896,  said  Board  of 
United  States  General  Appraisers,  to  wit,  H.  M.  Somerville,  Charles  H. 
Ham,  and  George  C.  Tiehenor,  made  and  rendered  their  decision  in  said 
matter  in  favor  of  the  said  classification,  ascertainment,  and  decision  made 
and  rendered  and  duly  levied  and  exacted  as  aforesaid,  and  against  said 
protest. 

And  your  petition  avers  that  it  is  dissatisfied  with  the  said  assessment  of 
said  collector,  and  is  dissatisfied  with  said  decision  of  said  Board  of  Gener- 
al Appraisers  as  to  the  construction  of  the  law  respecting  the  classification 
of  the  said  creosote  and  the  duty  imposed  thereon. 

Wherefore,  your  petitioner  now  applies  to  this  Honorable  Court  for  a 
review  of  the  questions  of  law  and  fact  involved  in  said  decision  of  said 
Board  of  General  Appraisers. 

And  in  respect  to  said  entry  and  the  said  payment,  your  petitioner  speci- 
fies as  the  reason  for  it  objections  thereto,  as  follows,  to  wit: 

That  the  said  collector  erred  in  making  said  assessment,  and  said 
Board  of  General  Appraisers  erred  in  sustaining  said  assessment  to  the 
amount  set  forth  in  this  petition  with  respect  to  said  entry,  and  erred  in 
finding  as  a  fact  that  the  merchandise  in  question  was  and  is  a  distilled 
oil,  and  erred  in  finding  that  oils  were  and  are  its  chief  constitutents,  and 
erred  in  not  finding  that  tar,  acids,  naphthalene,  and  pitch  were  and  are 
the  chief  constitutents  of  said  merchandise,  and  erred  in  not  finding  that 
said  merchandise  was  and  is  not  an  oil,  and  erred  in  concluding,  holding, 
and  deciding  that  the  duty  upon  said  merchandise  was  and  is  25  per  cent 
ad  \-alorem.  and  in  not  concluding,  holding,  and  deciding  that  there  was 
and  is  no  duty  upon  said  merchandise,  but  that  the  same  was  and  is  free 

of  duty. 

And  your  petitioner  further  prays  this  Honorable  Court  for  on  order 
that  the  said  Board  of  General  Appraisers  do  return  to  this  Court  the  rec- 
ord and  evidence  taken  by  them,  together  with  a  certified  statement  of  the 
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facts  involved  in  said  case,  and  their  decision  thereon,  and  that  upon  said 
record  and  evidence,  and  such  further  evidence  as  may  be  taken  herein, 
the  Court  proceed  to  hear  and  determine  the  questions  of  law^  and  fact 
involved  in  said  decision,  respecting  the  classification  of  said  merchandise 
and  the  rate  of  duty  imposed  thereon  under  said  classification,  and  that 
apon  such  determination,  said  decision  of  said  Board  of  General  Apprais- 
ers be  reviewed,  reversed,  and  set  aside;  that  your  petitioner  may  recover 
said  sum  of  money  as  assessed  against  it,  as  hereinbefore  stated,  and  its 
costs,  and  that  this  Honorable  Court  afford  such  other  and  further  relief 
to  petitioner  as  may  be  right  and  just  in  the  premises. 

[Corporate  Seal]  SOUTHERN  PACIFIC  COMPANY, 

By  CHAS.   F.  CROCKER, 

Vice-President. 

Reported  82  Fed.  311.  See  Warren  Chemical  Co.  v.  United  States,  78 
Fed.  810. 

F.  19. 
Order  of  Court  for  Return  of  Board. 
(See  Form  No.  12.) 
[Title  of  Court  and  Cause.] 

Whereas,  the  Southern  Pacific  Com])any,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Kentucky,  as  importer,  has  applied 
to  this  Court  for  a  review  of  the  (^[uestions  of  law  raid  fact  involved  in  a 
decision  of  the  Board  of  the  United  States  General  Appraisers  on  duty  at 
the  Port  of  New  York,  in  the  State  of  New  York,  which  said  decision  was 
made  and  rendered  on  the  twenty-seventh  day  of  July,  1896,  in  the  matter 
of  the  protest  27026  B-3893,  classifying  said  merchandise  for  duty  as  "dis- 
tilled oil,'"  dutiable  at  the  rate  of  25  per  cent  ad  valorem,  under  paragraph 
60  of  the  Act  of  Congress  entitled  "An  A' '  to  reduce  taxation,  to  provide 
revenue  for  the  Government,  and  for  other  purposes,"  adopted  August  27, 
1894,  which  said  mei'chandise  was  imported  into  the  United  States  at  the 
said  Port  of  San  Francisco,  California,  and  entered  at  the  custom-house 
thereof  March  19,  1895,  which  said  merchandise  is  more  fully  described  as 
being  the  merchandise  subject  to  consumption  entry  No.  3652,  made  at 
said  customhouse  at  said  port;  and 

AVhereas,  said  Southern  Pacific  Company  has  duly  filed  its  application 
and  petition  for  a  review  of  said  decision,  praying,  among  other  things, 
that  the  said  Board  of  United  States  General  Appraisers  be  ordered  to  re- 
turn to  this  Court  the  records  and  evidence  taken  by  them  in  said  case, 
together  with  a  certified  statement  of  the  facts  involved  in  such  case,  and 
their  decision  thereon: 

Now,  therefore,  upon  consideration  of  the  premises,  upon  motion  of 
Fred'k  B.  Lake,  attorney  for  said  applicant  and  petitioner,  it  is  hereby 
ordered  that  the  three  United  States  General  Appraisers  on  duty  at 
the  Port  of  New  York,  State  of  New  York,  do,  with  all  convenient  speed, 
return  to  this  Court  the  record  of  said  matter  and  the  evidence  taken  by 
them  therein,  together  with  a  cert/f'cd  statement  of  the  facts  involved  in 
said  case,  and  their  decision  therein. 

And  it  is  further  ordered  that  this  order  be  entered  upon  the  minutes  of 
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this  Court,  and  sorvod  by  tlir  Liiitod  States  Marshal  for  tho  South. ti 
District  of  New  York  on  eaeli  nicmhor  of  said  board  of  three  general  ap 
praisers,  by  delivering  to  each  of  them  a  certified  copy  thereof. 

JOSEPH  McKENNA. 
Judge. 
Case  reported  82  Fed.  311.  See  In  re  Bluiulcin,  45  Fed.  236. 

F.  20. 

Clerk's  Certificate  to  Copy  Order  for  Service. 

[Title  of  Court  and  Cause.]  ^ 

United  States  of  Amercia,  I 

Northern  District  of  California,  j 

City  and  County  of  San  Francisco.  J 

I,  W.  J.  Costigan,  Clerk  of  the  Circuit  Court  of  the  United  States,  of 
the  Ninth  Judicial  Circuit,  in  and  for  the  Northern  District  of  California, 
do  hereby  certify  the  foregoing  to  be  a  full,  true,  and  correct  copy  of  an 
original  order  of  Court,  signed,  filed  and  entered  herein  on  the  eighth  day 
of  September,  1896,  in  the  above  and  therein  entitled  matter,  as  the  same 
remains  of  record  and  on  file  in  the  office  of  the  clerk  of  said  Court. 

In  vs^itness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  said  Circuit  Court,  this  eighth  day  of  September,  A.  D.  1896. 

[Seal]  W.  J.  COSTICAN, 

Clerk  U.  S.  Circuit  Court,  Northern  Division  of  California. 

[Endorsed] :  I  hereby  certify  that  on  the  twentj' -second  day  of  Sep- 
tember, 1896,  at  the  city  of  New  York,  in  my  district,  I  personally  served 
the  within  order  upon  George  H.  Sharpe,  one  of  the  within-nanied  United 
States  General  Appraisers,  by  exhibiting  to  him  the  within  original,  and  at 
the  same  time  leaving  with  him  a  copy  thereof. 

I  hereby  certify  that  on  the  twenty-third  day  of  September.  1896,  at 
the  city  of  New  York,  in  my  district,  I  personally  served  the  within  order 
upon  George  C.  Tichenor  and  H.  M.  Somerville,  two  of  the  within -named 
United  States  General  Appraisers,  by  exhibiting  to  each  of  them  the  with- 
in original,  and  at  the  same  time  leaving  with  each  of  them  a  copy  there- 
of. 

Dated  Oct.  1,  1896. 

JOHN  H.  McCARTY, 
United  States  Marshal,   Southern  District  of  New  York. 

Filed  Oct.  6,  1896.     W.  J.  Costigan,  Clerk, 

F.  21. 

Findings  of  Fact  and  Conclusions  of  Law. 

[Title  of  Court  and  Cause.] 

This  cause  and  proceeding  having  come  on  regularly  for  hearing  and  de- 
termination before  the  court  in  the  manner  provided  by  law  and  the  act  of 
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Congress  of  June  10,  1890,  and  evidence,  oral  and  documentary,  on  behalf  of 
appellant  and  respondent,  having  been  introduced,  heard,  and  considered, 
and  the  court,  after  duly  considering  the  law  and  the  evidence,  and  being 
fully  advised  in  the  premises,  having  heretofore,  on  the  sixteenth  day  of 
August,  1897,  given  and  rendered  its  opinion  herein: 

Now,  in  accordance  therewith,  hereby  makes  and  renders  its  decision,  find- 
ing the  following  facts  and  conclusions  of  law  respecting  the  classification 
of  the  merchandise  involved  herein,  and  the  rate  of  duty  imposed  thereon 
under  such  classification: 

Findings  of  Fact. 
I. 

The  merchandise  in  question,  consisting  of  2,200  barrels  of  the  article 
hereinafter  mentioned  and  described  in  the  invoices  as  "liquid  creosote," 
was  imported  from  Tendon,  a  port  in  the  Kingdom  of  Great  Britain,  into 
the  United  States  of  America,  at  the  Port  of  San  Francisco,  state  and 
northern  district  of  California,  on  the  nineteenth  day  of  March,  1895,  by 
the  Southern  Pacific  Company,  and  thereupon  said  merchandise  was  en- 
tered at  the  customhouse  at  said  port  for  immediate  consumption. 

II. 

That  thereafter  said  merchandise  was  by  John  H.  Wise,  as  collector  of 
said  port,  classified  upon  the  return  of  the  appraiser  of  such  port  as  "dis- 
tilled oil,"  dutiable  at  the  rate  of  twenty-five  per  cent  ad  valorem,  under 
paragraph  60  of  the  Tariff  Act  of  August  27.  1894;  and  said  entries  were 
liquidated  in  accordance  with  such  classification,  and  the  duty  upon  said 
barrels  of  such  merchandise  so  entered  for  immediate  consumption  as 
aforesaid,  amounting  to  the  sum  of  $1,472.  was  ascertained,  levied,  and  col- 
lected by   said   collector. 

III. 

That  thereafter  said  importer,  being  dissatisfied  with  such  decision  of 
the  collector  and  said  classification  of  the  merchandise  involved  herein, 
made  and  gave  due  protest  and  notice  of  such  dissatisfaction,  on  the  ground 
that  the  merchandise  in  question  is  not  a  distilled  oil.  but  should  be  ad- 
mitted free  of  duty  under  paragraph  443  of  the  act  of  August,  1894,  as  a 
product  of  coal  tar  not  specially  provided  for.  Thereupon  the  invoice  re- 
lating to  the  importation  of  said  merchandise,  and  all  the  papers  and  ex- 
hibits connected  therewith,  were  duly  transmitted  to  the  board  of  United 
States  general  appraisers  on  duty  at  the  port  of  New  York,  all  as  provided 
in  said  customs  administrative  act  of  June  10.  1890. 

IV. 

That  thereafter,  on  the  twenty-seventh  day  of  July,  1896,  the  said 
board  of  Ignited  States  general  appraisers,  after  taking  evidence  therein, 
made  and  rendered  their  decision  in  said  matter,  sustaining  the  decision 
of  said  collector,  and  overruling  said  protest,  and  holding  and  deciding  that 
said  merchandise  was  not  a  product  of  coal  tar  to  be  admitted  free  of 
duty,  but  was  and  is  a  "distilled  oil."  find  subject  to  a  duty  of  twenty- 
five  per  cent  ad  valorem,  under  paragraph  00  of  said  act  of  1894. 
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V. 

That  thereafter,  in  due  and  proper  lime,  the  said  importer,  being  dissat- 
isfied with  said  decision  of  the  said  bDanl  of  United  States  general  ap- 
praisers as  to  the  construction  of  the  law  and  the  facts  respecting  the 
classification  of  such  merchandise,  and  the  rate  of  duty  imposed  thereon 
under  such  classification,  and  in  manner  and  form  as  required  by  law  and 
section  15  of  said  act  of  -June  10,  18J10,  applied  to  this  court  for  a  review  of 
the  questions  of  law  and  fact  involved  in  such  decision  of  the  said  board  of 
general  appraisers;  and  such  proceedings  were  thereupon  had  that  lurther 
evidence  was  duly  taken  before  a  special  referee  appointed  by  this  court, 
and  introduced  and  considered  herein  as  heretofore  stated. 

VI. 

That  the  merchandise  comprising  the  importation  involved  in  this  appli- 
cation and  petition  for  review  was  on  and  before  the  said  nineteenth  day 
of  March,  1895,  and  now  is,  known  in  trade  and  commerce  as  "creosote  oil," 
or  "dead  oil."  and  was  and  is  a  product  of  coal  tar,  obtained  therefrom  by 
fractional  distillation. 

VII. 

That  said  merchandise  was  not,  nor  is  it,  a  product  or  preparation  com- 
monly or  commercially  or  chemically,  or  otherwise,  known  as  a  distilled 
oil,  but  was  and  is  a  product  of  coal  tar,  not  a  color  or  dye,  and  not  other- 
wise specially  provided  for  in  said  act. 

Conclusions  of  Law. 
As  conclusions  of  law  the  court  finds: 

1. 

That  this  court  has  jurisdiction  of  the  matters  involved  herein, 

2. 

That  the  merchandise  in  question  is  embraced  within  the  terms  and  sub- 
ject to  the  provisions  of  paragraph  443  of  the  Tariff"  Act  of  August  28,  1894; 
is  not  dutiable,  but  is  entitled  to  be  admitted  free  of  duty  under  paragraph 
443  of  the  said  act. 

3. 
The  decision  of  the  board  of  United  States  general  appraisers  herein  is 
hereby  reversed  and  set  aside,  and  the  action  of  said  collector  in  assessing 
and  liquidating  the  amount  of  duties  as  aforesaid  is  hereby  held  to  be  er- 
roneous. 

4. 
The  importer,  Southern  Paeific  Company,  is  entitled  to  a  judgment  there- 
for without  costs. 

Let  judgment  be  entered  in  accordance  herewith. 
Dated  August  27,  1897. 

WM.  W.  MORROW, 
Judge. 
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F.  22. 
Judgment. 
[Title  of  Coui-t  and  Cause.] 

This  matter  having  come  on  reguhiiiy  for  hearing  before  the  court  upon 
the  pleadings,  and  the  proofs  taken  and  filed  lierein,  counsel  for  petitioner 
and  for  the  respondent  appearing,  and  the  same  having  been  argued  and 
submitted  to  the  coui't  for  consideration  and  decision,  and  the  court,  after 
due  deliberation,  having  tiled  its  findings  and  decision  in  writing,  and  or- 
dered that  judgment  be  entered  herein  in  accordance  therewith,  but  with- 
out costs: 

Now,  therefore,  by  virtue  of  the  law  and  by  reason  of  the  findings  and 
decision  aforesaid,  it  is  considered  by  the  court  that  the  merchandise  in 
question  in  this  matter  is  embraced  within  the  terms  and  subject  to  the 
provisions  of  paragraph  443  of  the  tariff  act  of  August  28,  1894;  is  not 
dutiable,  but  is  entitled  to  be  admitted  free  of  duty  under  paragraph  443 
of  said  act. 

It  is  further  considered  and  adjudged  that  the  decision  of  the  board  of 
United  States  general  appraisers  herein  sought  to  l^e  reviewed  be,  and  the 
same  hereby  is,  reversed  and  set  aside,  and  it  is  further  considered  and 
adjudged  that  the  action  of  the  collector  of  customs  for  the  port  of  San 
Francisco,  in  assessing  and  liquidating  the  amount  of  duties  upon  the  mer- 
chandise in  question  herein,  be,  and  hereby  is,  held  to  be  erroneous. 
Judgment  entered  August  27,  1897. 

SOUTH.IRD  HOFFMAN, 
82  Fed.  311.  Clerk. 

F.  23. 

Petition  for  Review  by  Collector. 

(Under  Act  of  June  10,  1890., 

In   the   circuit   court   of   the   United    States,   ninth   circuit,   in   and   for  the 

northern  district  of  California. 

THE  FETiriOX  AND  APPLICATION  OF  JOHN 
H.  WISE,  Esq.,  Collector  of  Customs  for  the 
port  of  San  Francisco,  State  of  California,  for  a 
review  under  an  Act  of  Congress,  approved  -June 
10,  1890,  entitled  "An  act  to  simplify  the  laws  in 
relation  to  the  collection  of  the  revenues,"  of 
the  questions  of  law  and  fact  involved  in  a  deci- 
sion of  the  board  of  general  appraiers  on  duty 
at  the  port  of  New  York,  in  the  matter  of  the 
classification  of  certain  flour  merchandise  im- 
ported by  Chew  Hing  Lung  &  Co. 

To  the   Honorable,  the   circuit  court  of  the   United   States,   ninth   circuit, 

in  and   for  the  northerr.  district   of  California. 

The  petition  and  application  of  John  H.  Wise  respectfully  shows: 

That  your  petitioner  is,  and  at  the  several  times  hereinafter  mentioned, 

was  collector  of  customs  for  the  port  of  San  Francisco,  State  of  California. 

That  Chew  Hing  Lung  &  Co.,  hereinafter  nientifHied.  at  the  several  times 
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hereinafter  referred  to,  were  and  am  a  partiirrship,  doing  l)U.siness  as  mer- 
chants and  importers  of  foreign  merchandise  in  the  city  and  county  of 
San  Francisco,  state  of  California,  under  the  finn  name  of  Cliew  Hing  l.uiig 
&  Co. 

That  on  or  about  the  second  day  of  November,  A.  D.  1895,  the  said 
Chew  Hing  Lung  &  Co.  imported  into  the  United  States,  to  wit,  at  the  port 
of  San  Francisco,  California,  from  Hong  Kong,  a  port  or  place  in  the  empire 
of  China,  certain  merchandi:5e,  invoiced  as  "sago  flour"  by  the  vessel  known 
as  the  bark  "Cirabria,"  which  said  merchandise  purports  to  be  more  fully 
described  in  and  by  the  inward  foreign  entry  thereafter  made  thereof  at 
the  customhouse  at  the  said  port  of  San  Francisco,  California,  and  num- 
bered G,075,  the  said  merchandise  being  more  fully  described  as  the  mer- 
chandise subject  to  entry  number  6,075,  and  protest  number  3,475  of  the 
official  serial  numbers  of  said  customhouse,  and  subject  to  decision  number 
21,803  B.  of  the  official  serial  numbers  of  the  board  of  United  States  gen- 
eral appraisers  on  duty  at  New  York,  State  of  New  York,  and  being  further 
described  and  indentified  as  "S.  0.  L.  51-48  Baxes  Sago  Flour"  upon  tiie 
custom-house  record  invoices  relating  to  said  merchandise. 

[Petition  then  alleges: — Classification  by  the  appraiser  as  starch,  dutiable 
a,t  two   ( 2 )   cents  per  pound :  —that 

Said  entry  was  liquidated,  upon  the  classification  and  said  duty  paid:  — 
that 

Within  ten  days  after  such  ascertainment,  liquidation,  and  payment  of 
said  duties,  to  wit,  on  the  second  day  of  December,  A.  D.  1893,  the  said 
Chew  Hing  Lung  Co.  beino-  dissatisfied  with  said  classification,  etc.,  etc. 
(alleges  gi^^ng  notice  claiming)  free  entry  as  tapioca,  under  paragraph 
730  of  said  act,  or  as  sago  flour,  under  paragi-aph  695  of  said  act,  or  at  one- 
quarter  of  one  cent  per  pound,  as  rice  flour,  under  paragraph  261  of  said 
act.  or  at  20  per  cent  ad  valorem  under  section  4  of  said  act  of  October, 
1890:— that 

Thereafter,  in  due  and  proper  time,  your  petitioner  transmitted  all  the 
papers  and  exhibits  on  which  said  entry  was  made,  or  connected  therewith, 
to  the  board  of  the  United  States  general  appraisers,  etc.  (See  allegation 
in  Form  12.)] 

And  your  petitioner  avers  that  as  such  collector  he  is  dissatisfied  with 
the  decision  of  the  said  board  of  general  appraisers  as  to  the  construction 
of  the  law  respecting  the  classification  of  the  said  merchandise  and  the 
duty  imposed  thereon. 

Wherefore,  your  petitioner,  as  such  collector,  now  applies  to  this  IbuKir 
able  court  for  a  review  of  the  questions  of  law  and  fact  involved  in  said 
•decision  of  said  board  of  general  appraisers. 

And  in  respect  to  said  entry  and  the  said  payment  your  petitioner  spec- 
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ifies  as  the  reasons  for  his  objections  thereto,  as  follows,  to  wit:    (Specify 
reasons). 

(Prayer  for  order  of  return,  et<'.,  see  Form  12.) 
'Prayer  for  costs  and  general  relief.) 

JOHN  H.  WISE, 
Colleetor  of  Customs  of  the  Port  of  San  Francisco. 
CHAS.   A.  GARTER, 
Ignited  States  Attorney  and  Attorney  for  Petitioner. 
Reported  77  Fed.  734;  48  U.  S.  App.  517. 

F.  24. 
Order  of  Court. 

(See  Form  No.  23.) 
[Title  of  Court  and  Cause.] 

Whereas.  John  H.  Wise,  Collector  of  the  port  of  San  Francisco,  California,, 
has  applied  to  this  court  to  review  the  questions  of  law  and  fact  involved 
in  the  decision  of  the  United  States  general  appraisers  on  duty  at  the 
port  of  New  York,  state  of  New  York,  made  and  rendered  by  said  United 
States  general  appraisers  on  the  fifteenth  day  of  October,  A.  D.  1894,^ 
classifying  as  starch  certain  merchandise  imported  into  the  United  States 
at  the  port  of  San  Francisco,  California,  and  entered  at  the  customhouse 
of  San  Francisco,  California,  the  said  merchandise  being  more  fully  de- 
scribed as  sago  flour,  being  the  merchandise  subject  to  entry  numToer  6.075 
and  protest  number  3,475  of  the  official  serial  numbers  of  said  customhouse, 
and  also  subject  to  said  decision  number  21.S03-B  of  the  official  serial  num- 
bers of  the  said  TJnited  States  general  appraisers,  to  which  said  numbers 
reference  is  here  made,  and  being  further  identified  as  "S.  O.  L.  51-48  Boxes 
Sago  Flour"  upon,  the  customhouse  record  invoice  relating  to  said  mer- 
chandise. 

And  whereas,  the  said  John  H.  Wise,  as  Collector,  has  duly  filed  his  ap- 
plication and  petition  for  a  review  of  said  decision,  and  praying  among 
other  things  that  the  said  United  States  general  appraisers  be  ordered  to 
return  to  this  court  the  records  and  evidence  taken  by  them  in  the  said 
cases,  together  with  a  certified  statement  of  the  facts  involved  in  the 
cases,  and  their  decisions  thereon. 

Now.  therefore,  in  consideration  of  the  premises,  it  is  hereby  ordered 
tliat  the  three  United  States  general  appraisers  on  duty  at  the  port  of  New 
York.  State  of  New  Y'ork.  do,  with  all  convenient  speed,  return  to  this  court 
the  record  of  said  matters  and  the  evidence  taken  by  them  therein,  together 
with  a  certified  statement  of  the  facts  involved  in  the  case,  and  their  de- 
cision thereon. 

And  it  is  further  ordered  that  this  order  be  entered  upon  the  minutes  of 
this  court  and  served  on  each  member  of  the  said  board  of  general  ap- 
praisers, by  delivering  to  each  of  them  a  certified  copy  thereof. 

JOSEPH  McKENNA, 

Judge. 

77  Fed.  734.  See  In  re  Blumlein,  45  Fed.  236. 
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F.  25. 

Judgment, 
(Title  of  Court  and  Cause.] 

This  matter  came  on  rc<Tularly  for  hearing,  the  parties  appearing  l)y 
their  attorneys,  yamuel  Knight,  E.sq.,  assistant  V.  S.  attorney,  appeared  on 
belialf  of  the  petitioner,  and  Messrs.  Page,  McCutchen  &  Eells  appeared  on 
the  part  of  the  importers,  Chew  Hing  Lung  &  Co.  The  matter  was  tried 
before  the  court  upon  tlie  pleadings,  proofs  and  argument  of  counsel  duly 
heard  and  considered,  and  the  court  having  found  the  facts  and  the  con 
elusions  of  law  therefrom,  filed  the  same,  and  ordered  that  judgment  Ijc 
entered  in  .accordance  therewith. 

Wherefore,  by  virtue  of  the  law  of  the  lindings  aforesaid  it  is  ordered, 
adjudged,  and  decreed  that  the  imported  article  named  in  the  petition  here- 
in is  properly  classified  under  the  head  of  tapioca,  and  that  the  decision  of 
the  board  of  general  appraisers  that  it  is  free  of  duty  be  and  is  hereljy 
sustained. 

Entered  .January   11,  A.  D.   1897. 

W.  J.  COSTIGAN, 

Clerk. 

Reported  77  Fed.  734;    4S  U.  S.  App.  517;   1G8  U.  S.  711. 

F.  26. 
Petition  on  collectors  appeal  to  circuit   court  from  board  of  general  ap- 
praisers. 
In  the  circuit  court  of  the  United  States  in  and  for  the  district  of  Mary- 
land. 
WILLIAM  F.  STONE,  Collector  of  Customs,  Dis-   -, 
trict  of  Baltimore,  Md.,  | 

vs.  >  Petition. 

MORRIS  WHITRTDGE  and  RICIiARD  J.  WHITE,    I 
To  the  honorable  the  judge  of  said  court :  ^ 

William  F.  Stone,  collector  of  customs  for  the  district  and  port  of  Balti- 
more, Maryland,  hereby  appeals  to  your  honorable  court  for  a  review  of  a 
decision  of  the  Board  of  the  United  States  General  Appraisers,  dated  March 
29th,  1902  (General  Appraisers'  decision  No.  5110),  in  the  matter  of  the 
protest  49779-B/1321  of  Whitridge,  White  &  Co.,  against  the  decision  of 
the  collector  of  customs  at  Baltimore,  Md.,  as  to  the  amount  of  duties 
chargeable  on  certain  merchandise  invoiced  in  rupees,  imported  per  ■■l?arrow- 
more,"  and  entered  June  18th,  1900. 

And  your  petitioner  assigns  the  following  errors  of  law  made  Ijy  tlie 
Board  of  United  States  General  Appraisers,  viz: 

1st.  The  Board  of  United  States  General  Appraisers  erred  in  not  holding 
that  the  reliquidation  ordered  by  the  Secretary  of  the  Treasury  under  date 
of  .June  6th,  1901,  and  made  by  the  collector,  in  pursuance  of  such  order, 
on  June  12th,  1901,  which  was  within  one  year  from  the  date  of  entry,  was 
made  in  strict  conformity  with  the  provisions  of  the  proviso  to  section  25 
of  the  act  of  August  2Sth,  1894.  (See  sec.  21,  act  of  Jime  22d,  1874;  IS  U. 
S.  Stat.,  p.  190.) 
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2ud.  The  Board  of  United  States  General  Appraisers  erred  in  not  holding 
that  said  reliquidation  of  June  12th,  1901,  liaving  been  ordered  by  the 
Secretary  of  the  Treasury,  acting  under  the  authority  conferred  by  the 
proviso  to  section  25  of  the  act  of  August  28th,  1894,  no  decision  of  the 
collector  as  to  the  rate  and  amount  of  duties  is  involved,  and  therefore  this 
case  does  not  fall  within  the  jurisdiction  of  the  Board  of  United  States 
General  Appraisers.  (See  sec.  14,  act  of  June  10th,  1890;  and  in  re  W.  C. 
i\oon  Bag.  Co.,  G.  A.  4288,  Oct.  4th,  1898.) 

3rd.  The  Board  of  United  States  General  Appraisers  erred  in  holding  that 
the  word  "value,"  as  used  in  the  proviso  to  section  25  of  the  act  of  August 
28th,  1894,  should  be  construed  as  meaning  "the  value  of  the  pure  metal," 
just  as  in  the  body  of  said  section;  and  in  not  holding  that  the  words  "value 
in  United  States  currency,"  in  the  above-mentioned  proviso,  mean  the  actual 
coniniercial  or  exchange  value  of  the  foreign  coin  at  the  time  of  the  ex- 
[)()rtation  of  the  merchandise  to  the  United  States. 

And  in  order  that  the  said  decision  of  the  Board  of  United  States  Gen- 
(  ral  Appraisers  may  be  reviewed  upon  the  questions  of  law  involved,  your 
jietitioner  prays  that  a  copj^  of  the  foregoing  application  and  statement 
may  be  served  upon  the  said  Morris  Whitridge  and  Richard  J.  White,  trad- 
ing as  Whitridge,  White  &  Co..  as  provided  in  section  15  of  the  act  entitled 
"An  act  to  simplify  the  laws  in  relation  to  the  collection  of  the  revenue," 
approved  June  10th.  1890. 

And  as  in  duty  bound,  etc. 

WM.  F.  STONE,  Collector. 
W.  L.  P. 

JNO.  C.  EOSE, 

United  States  Attorney. 

F.  27. 
Order  of  Court  on  Board  for  Return  of  Record  and  Evidence. 

in  the  circuit  court  of  the  United  States  for  the  district  of  Maryland. 
WILLIAM  F.  STONE,  Collector  o'  Customs  for  the 
port  of  Baltimore,  Maryland, 
VS. 
MORRIS    A.    WH1TR1D(^E    AND    RICHARD    J. 

WHITE,  trading  as  Whitridge,  White  &  Com- 
pany. 

A  copy  of  the  petition  in  the  above  entitled  cause  having  been  duly  served 
on  each  of  the  defendants,  as  appears  by  the  return  of  the  United  States 
iiinrshal.  it  is  thereupon  ordered  by  the  court  this  8th  day  of  May,  nineteen 
hundred  and  two,  that  the  Board  of  United  States  General  Appraisers  re- 
turn to  the  circuit  court  of  the  United  States  for  the  district  of  Maryland 
the  record  and  evidence  taken  before  them,  together  with  a  certified  state- 
ment of  the  facts  involved,  in  the  matter  of  the  protest  49779-B  1321  of 
Whitridge,  White  &  Company  against  the  decision  of  the  collector  of 
customs  at  Baltimore.  Maryland,  as  to  the  amount  of  duties  chargeable  on 
certain  merchandise  invoiced  as  rupees,  imported  per  "Barrowmore,"  and 
entered  June  18,  1900. 

THOS.  J.  MORRIS,  Judge. 
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F.  28. 
Appearance  for  Appellees. 

May  12th,  1902 
Eon.  Clerk  U.  S.  Circuit  Court, 

Baltimore,  Md. 
Dear  Sir:     I  hereby  request  that  you  will  kindly  enter  my  appearance 
on   the   record  as  attorney   for  Messrs.   Morris   Whitridge  and  Ricliard  J. 
White,  trading  as  Whitridge,  White  &  Co.,  appellees  in  the  case  of  Stone, 
collector,  against  them,  commenced  in  your  circuit  late  in  April. 

Very  respectively, 

ALBERT  COMSTOCK. 
F.  29. 
Appraisers  Return. 
(Title  of  Proceedings.) 
Return  of  the  Board  of  United  States  General  Appraisers  to  the  order  of 
Hon.    Thomas    J.    Morris,    district    judge.      Dated    New    York,    May    23.. 
1902. 

The   Board  of  United  States  General  Appraisei-s,  sitting  at  New   York, 
in  response  to  the  order  of  the  court  in  the  above  matter,  make  the  follow- 
ing return  of  the  record  and  evidence  taken  by  them  in  the  above  matter, 
and  of  the  facts  involved  herein,  as  ascertained  by  them. 
They  state  that  etc.,  etc.,  etc. 

And  for  a  certified  statement  of  the  facts  involved  in  said  matter,  as 
ascertained  by  them,  the  said  Board  states  that  said  facts  are  fully  set  forth 
in  the  decision  aforementioned,  and  that  no  other  facts  were  ascertained  by 
said  Board  than  such  as  are  shown  by  said  decision  and  other  exhibits 
hereto  attached. 

H.  M.   SOMERVILLE, 
I.  F.  FISCHER, 
W.  B.  HOWELL, 
Board  of  U.  S.  General  Appraisers. 

F.  30. 
Order  of  Reference. 


WILLIAM  F.  STONE,  Collector  of  Customs,  Dis- 
trict  of  Baltimore,  Md.,  appellant, 
vs. 
MORRIS  WHITRIDGE  &   RICHARD  ,1.  WHITE, 
trading  as  Whitridge,  White  &  Co.,  appellees. 


Suit  No.  1528. 


Upon  the  application  of  the  above-mentioned  importers,  by  their  at- 
torney, Albert  Comstock,  Esq.,  it  is  ordered,  that  this  action  be  referred  to 
Marion  De  Vries.  Esq.,  one  of  the  general  appraisers  as  an  officer  of  the 
court,  to  take  and  return  to  the  court  such  further  evidence  herein  as  may 
be  offered  by  any  of  the  persons  or  parties  in  interest  within  sixty  days 
after  the  date  of  the  order. 

THOS.  J.  MORRIS. 
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F.  31. 
Decree. 
Present:     Hon.  Thomas  -J.  Mori  is,  IJ.  S.  Judge. 

WILLIAM  F.  STONE,  Collector  of  Customs,  Dis- 
trict of  Baltimore,  Md.,  appellant, 

vs.  ISuit  No.  1528. 

MORRIS  WHITRIDGK  &   RICHARD  J.  WHITE,     1 

trading  as  Whitridge,  White  &  Co.,  appellees.        J 

The  above  cause  coming  on  for  hearing  and  determination  before  this 
court,  on  the  application  of  the  above-named  appellant  for  a  review  of 
the  questions  of  law  and  fact  involved  in  the  decision  of  the  Board  of 
United  States  General  xlppraisers  herein,  on  the  return  of  the  said  Board 
of  the  record  and  evidence  taken  by  them,  with  their  certified  statement  of 
the  facts  invoh'ed  therein,  together  with  their  decision  thereon. 

Now,  after  hearing  John  C.  Rose,  Esq.,  United  States  attorney,  on  be- 
half of  the  appellant,  and  Albert  Comstock,  Esq.,  of  counsel  for  the  ap- 
pellees, it  is  ordered,  adjudged,  and  decreed  that  there  was  no  error  in  the 
proceedings  before  the  Board  of  General  Appraisers,  and  that  their  decision 
herein  be,  and  the  same  is  hereby,  affirmed. 

THOS.  J.  MORRIS, 

U.  S.  Judge. 
F.  32. 
Petition  of  William  F.  Stone,  Collector,  for  an  AppeaL 
[Title  of  Court  and  Cause.] 
To  the  honorable  the  judges  of  said  court: 

The  petition  of  William  F.  Stone,  collector  of  customs  of  the  port  of 
Baltimore,  prays  that  the  petitioner  may  be  allowed  to  appeal  to  the 
United  States  circuit  court  of  appeals  for  the  fourth  circuit  from  the  de- 
cree passed,  and  the  judgment  entered  in  pursuance  thereof,  in  this  case 
on  the  twenty-sixth  day  of  September,  1903,  that  a  proper  citation  may  be 
issued  and  served  upon  the  said  Morris  Whitridge  and  Richard  J.  White, 
copartners,  trading  as  ^^Tiitridge,  White  and  Company,  of  Baltimore,  or 
their  attorney,  and  that  the  record  of  said  decree  and  judgment,  and  all 
papers  relating  thereto  shall  be  transmitted  to  the  said  United  States 
circuit  court  of  appeals  for  the  fourth  circuit,  in  order  that  said  decree 
may  be  reviewed  and  revised  by  the  said  United  States  circuit  court  of  ap- 
peals. 

And  the  petitioner  files  herewith  the  following: 

F.  .33. 
Assignment  of  Errors  and  Allowance  of  Appeal. 
Which  he  asserts  exist  in  said  decree  and  judgment,  and  which   are  in- 
tended to  be  urged  in  said  United  States  circuit  court  of  appeals. 
The  appellant  will  contend  that  the  court  below  erred  as  follows: 
1.  In  affirming  the  decision  of  the  Board  of  General  Appraisers. 
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2.  In  not  decreeing  that  the  reliquidation  ordered  by  the  Secretary  of  the 
Treasury  under  date  of  June  6th,  1901,  and  made  by  the  collector,  in  pur- 
suance of  such  order,  on  June  12th,  1901,  which  was  within  one  year  from 
the  date  of  the  entry,  was  made  in  strict  conformity  with  the  provisions  of 
the  proviso  to  section  25  of  the  act  of  August  28th,  1894. 

3.  In  not  decreeing  that  said  reliquidation  of  June  12th,  1901,  having 
been  ordered  by  the  Secretary  of  the  Treasury,  acting  under  the  authority 
conferred  by  the  proviso  to  section  25  of  tiie  act  of  August  28th,  1894,  no 
decision  of  the  collector,  as  to  the  rate  and  amount  of  duties  is  involved, 
and,  therefore,  that  this  case  does  not  fall  within  the  jurisdiction  of  the 
Board  of  United  States  General  Appraisers. 

4.  In  decreeing  that  the  word  "value"  as  used  in  the  proviso  to  section 
25  of  the  act  of  August  28t'h,  1894,  should  be  construed  as  meaning  ••tiie 
value  of  the  pure  metal"  just  as  in  the  body  of  said  section,  and  is  not 
decreeing  that  the  words  "value  in  United  States  currency,"  in  the  above 
mentioned  proviso,  mean  the  actual  commercial  or  exchange  value  of  the 
foreign  coin  at  the  time  of  the  exportation  of  the  merchandise  to  the 
United  States. 

P.  C.  KNOX, 
Attorney-General  of  the  United  States. 
By  JOHN  C.  ROSE, 
United  States  Attorney  for  the  District  of  Maryland. 

Let  the  appeal  be  allowed  as  prayed  and  citation  issue. 

THOS.  J.  MORRIS,  Judge. 
F.  34. 
Complaint  to  Recover  Drawback. 
[Title  of  Court  and  Cause.] 

Charles  R.  Allen,  a  resident  of  the  city  of  Oakland,  county  of  Alameda, 
in  the  Northern  District  of  California,  files  this  his  petition  in  an  action  to 
recover  the  amount  of  certain  drawbacks  due  him  by  the  United  States 
of  America  on  imported  bituminous  coal  used  for  fuel  on  board  of  vessels  of 
the  United  States,  and  complains  and  avers  as  follows: 

I. 

That,  pursuant  to  the  provisions  of  an  act  of  Congress  of  the  Unite<l 
States,  approved  March  3,  1883,  entitled  "An  act  to  reduce  internal  revenue 
taxation  and  other  purposes;"  and  the  act  of  Congress  approved  June  19, 
1896,  entitled  '"An  act  to  abolish  certain  fees  to  American  vessels  and  to 
amend  the  laws  relative  to  shipping  commissioners,  seamen,  and  owners  of 
vessels,  and  for  other  purposes,"  providing  for  the  allowance  and  payment 
of  a  drawback  on  bituminous  coals  imported  from  foreign  countries  into 
the  United  States  and  afterwards  used  for  fuel  on  Iward  of  vessels  of  the 
United  States,  propelled  by  steam,  which  are  engaged  in  the  coasting  trad** 
of  the  United  States  or  in  the  trade  with  foreign  countries  under  such  regu- 
lations as  the  Secretary  of  the  Treasury  of  the  United  States  shall  provide, 
the  said  Secretary  did,  on  the  eighth  day  of  September,  1887,  provide  and 
promulgate  certain  regulations  for  the  allowance  and  payment  in  the  case 
in  said  statute  provided,  a  copy  of  which  regulations  is  hereunto  annexed 
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and  hereby  referred  to  and  made  a  part  hereof.  That  said  regulations 
have,  since  the  date  thereof,  been  the  regulations  applied  for  the  purposes 
of  drawback  to  all  coasting  steam  vessels,  and  have  not  been  revoked,  but 
the  same  are  still  in  force. 

II. 
That  heretofore,  towit,  on  the  fifth  day  of  February,  1891,  the  plaintiff 
then  and  there  being  the  owner  of  certain  bituminous  coals  theretofore  im- 
ported into  the  United  States  from  a  foreign  country,  which  coals  had,  on 
being  imported,  paid  the  duty  provided  by  said  act  of  Congress,  shipped 
thirty  tons  of  said  coal  on  the  American  steam  vessel  "Humboldt,"  a  vessel 
of  the  United  States,  engaged  in  the  coasting  trade  thereof,  which  coal  so 
shipped  was  intended  for  use  as  fuel  on  board  of  said  vessel;  and  this  plain- 
tiff did  thereafter  on  the  tw^elfth  day  of  said  February,  1891,  being  the 
owner  of  said  coals,  ship  on  board  of  said  vessel  thirty-three  tons  of 
bituminous  coal,  imported  as  aforesaid,  for  use  on  board  thereof,  as  fuel 
in  the  trade  aforesaid;  and  this  plaintiff  did  thereafter,  on  the  sixteenth 
and  twenty-first  days  of  said  February,  being  the  owner  of  said  coals, 
ship  on  board  of  said  vessel  the  further  amount  of  thirty-three  and  one- 
half  tons  and  twenty-one  tons  of  bituminous  coals,  imported  as  aforesaid, 
for  use  on  board  thereof,  as  fuel  in  the  trade  aforesaid. 

III. 

That  at  least  three  hours  before  each  of  the  shipments  aforesaid  the 
plaintiff  filed  with  the  stu'veyor  of  customs,  at  the  port  of  San  Francisco, 
an  application  for  the  inspection,  weighing,  and  lading  thereof,  in  accord- 
ance with  the  terms  prescribed  by  said  regulations  of  the  secretary  of  the 
treasury,  and  requested  that  the  said  surveyor  issue  the  order  to  the 
weigher  of  the  customs  department,  by  the  said  regulations  required  to  be 
issued,  in  order  that  the  said  coals  might  be  inspected  and  weighed  and  the 
returns  thereof  delivered  to  the  collector  of  the  port  and  revenue  district  of 
San  Francisco;  but  the  said  surveyor  then  and  there  declined  and  refused 
to  issue  said  order  to  the  weigher  as  required,  and  the  same,  notwith- 
standing the  said  application,  was  not  issued,  nor  was  said  coal  inspected 
or  weighed  as  required  by  the  said  regulations.  That  prior  to  the  time 
the  said  applications,  and  each  of  them,  were  made,  the  plaintiff  had  filed 
the  bonds  required  by  the  said  regulations,  and  the  same  had  been  accepted 
by  the  officers  therewith  intrusted. 

IV. 
That  within  ten  days  after  the  expiration  of  the  said  month  of  February, 
1891,  the  plaintiff,  in  accordance  with  said  regulations,  filed  with  said  col- 
lector an  entry  for  drawback  on  the  coals  so  shipped  on  said  "Humboldt," 
setting  forth  the  quantity  taken  on  board  under  each  of  the  applications 
hereinbefore  described  in  the  fonn  required  by  said  regulations,  and  ac- 
companied the  said  entry  with  oath  in  the  form  set  forth  in  said  regu- 
lations, and  then  and  there  requested  that  a  certain  certificate  of  draw- 
back on  the  coals  so  shipped  during  the  said  month  on  said  steamship,  pay- 
alble  twenty  days  thereafter,  as  prescribed  by  said  regulations,  be  issued 
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to  him.  but  the  said  officer  then  and  there  relusod  to  issue  the  same,  or 
to  pay  the  said  drawback,  or  to  recognize  the  right  of  the  plaintiff  thereto; 
and  this  plaintiff  further  avers  that,  except  in  receiving  the  application  for 
weighing,  the  said  officers  refused  to  take  any  step  or  to  do  anytiiing  what 
ever  in  the  matter  of  said  drawback,  notwithstanding  the  provisions  of 
said  statutes  and  of  said  regulations  in  that  behalf,  for  the  benefit  of  this 
plaintiff. 

V. 

That  the  coal  laden  as  aforesaid  on  board  of  said  "'Humboldt"  was  of  the 
actual  weight  hereinbefore  set  forth,  and  was  thereafter  actually  consumed 
as  fuel  in  said  vessel,  and  was  not.  nor  was  any  part  thereof,  relanded  in 
the  United  States. 

VI. 

That  twenty  days  after  the  filing  of  the  entry  last  described  the  plaintiff 
became  and  was  entitled  to  a  drawback  for  the  sum  of  seventy-five  cents 
per  ton,  shipped  as  aforesaid,  less  one  per  centum  on  said  amount,  towit, 
$93.94,  and  to  payment  of  said  amount. 

That  no  part  of  said  amount  has  been  paid  to  the  plaintiff,  and  the  same 
is  now  due  and  owing  to  him. 

\'\nierefore  plaintiff  prays  judgment  upon  the  facts  and  law  against  the 
defendant,  the  United  States,  for  the  sum  of  $93.94.  with  interest  from  the 
twentieth  day  of  March,  1891,  and  for  costs. 

PAGE  &  EELLS, 
Attorneys  for  Plaintiff. 

(Here  follow  the  circular  and  regulations). 

Reported  52  Fed.  575:   15  U.  S.  App.  252. 

F.  35. 
Petition  for  Remission  of  Penalty  for  Violation  of  Revenue  Laws  Through 

Ignorance  or  Mistake. 
To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the  United  States: 

The  petition  of  A.  B.,  master  of  the  ship  "Isle  of  Man,"  of  San  Fran- 
cisco, California,  whereof  C.  D.  is  sole  owner,  respectfully  represents: 

That  the  said  ship,  laden  Avith  a  cargo  of  rice,  arrived  at  the  port  of  San 

Francisco  from  Rangoon  on  the day  of ,  18 .  and  was  moored 

at  pier  No.  28  on  the  seawall. 

That  the  deckload  of  the  ship  was  discharged  under  the  supervision  of 

the  proper  customhouse  officer  on  the  days  succeeding  the day  of , 

and  that  the  discharge  was  completed  on  the  evening  of  the day  of  the 

said  month. 

That  on  the  morning  of  the day  of  the  said  month  the  stevedore, 

having  waited  for  about  an  hour  for  the  appearance  of  an  officer  of  the 
customs,  in  the  absence  of  an  officer  directed  one  of  the  hatches  to  be 
removed  in  order  that  the  gas  in  the  hold  might  escape  and  thus  faciltate 
the  discharge  of  the  rest  of  the  cargo.  That  this  removal  was  made  with- 
out the  knowledge  or  consent  of  your  petitioner,  and  without  in  any  way 
disturbing  or  discharging  any  part  of  the  cargo,  as  more  fully  appears  by 
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the  affidavits  hereto  annexed,  and   to   whicli   your  petitioner  craves   leave 
to  refer. 

That  the  collector  of  the  port  has  deemed  it  his  duty  to  impose  a  fine  of 
$500  on  the  vessel,  which  sum  the  collector  informed  your  petitioner  must 
be  paid  before  a  clearance  could  be  granted  to  the  vessel. 

Thereupon,  on  the day  of ,  18 .  your  petitioner  paid  the 

fine  imposed  as  aforesaid. 

Your  petitioner  confesses  that  the  act  of  the  stevedore  in  removing  the 
hatches  was  imprudent  and  in  violation  of  law,  but  your  petitioner  pro- 
tests that  the  act  was  done  without  the  knowledge  or  consent  of  your 
petitioner,  that  it  was  done  ignorantly  and  innocently  by  the  stevedore, 
and  that  no  fraud  upon  the  revenue  of  the  United  States  was  intended  or 
has  been  practiced. 

Wherefore,  your  petitioner  prays  your  Honors  to  examine  into  the  truth 
of  the  allegations  herein  set  forth,  and  to  certify  as  to  the  facts  of  this 
case,  and  to  cause  the  said  certificate  to  be  annexed  to  this  petition  and 
to  be  transmitted  to  the  honorable  the  secretary  of  the  treasury  of  the 
United  States,  according  to  the  form  and  effect  of  the  act  of  Congress  in 
such  case  made  and  provided,  to  the  end  that  the  said  fine  so  imposed  upon 
your  petitioner  as  aforesaid  may  be  remitted. 

A.  B. 

(Annex  aflidavits.) 

Pugh's  Forms  in  Admiralty;  R.  S.  U.  S.  sec.  5292;  51  Fed.  Rep.  877,  879; 
Desty's  Fed.    Proc,  sec.  499. 

F.  36. 
Petition    of  Informer  to  Share  in  Proceeds  of  Goods,  etc.,  Forfeited. 

[Title  of  Cause.] 

To  the  Honorable,  the  judges  of  the  Supreme  Court  of  the  United  States: 

The  petition  of  E.  F.  respectfully  represents  that  he  is  and  was  at  the 
time  of  the  seizure  of  the  goods  mentioned  in  the  libel  filed  in  this  case 
deputy  surveyor  for  the  port  of . 

That  he  claims  as  informer  to  be  entitled  to  a  share  of  the  forfeiture  in- 
curred in  the  above  case;  that  he  did  first  inform  of  the  cause,  matter  and 
thing  whereby  said  forfeiture  was  incurred,  and  gave  such  information  to 

,  Esq.,  the  collector  of  the  port  of — — ;  wherefore  he 

prays  that  a  share  of  said  forfeiture  may  be  awarded  to  him  by  the  judg- 
ment of  the  Court. 

E.  F. 

Annex  affidavit. 

From  Pugh's  Forms  in  Admiralty.  See  In  re  Tayne,  24  Fed.  Rep.  419; 
Stat.  June  22,  1874,  ch.  391,  sec.  6.  18  Stat.  ISR. 

F.  .37. 
Information  Under  Revenue  Laws. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

Be  it  remembered  that  on  the  day  of  ,  18—,  comes  A,  as  at- 
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torney  of  the  United  States  for  the  said ,  District  of  ,  in  a 

cause  of  seizure  on  land   (or  on  waters  not  navigable),  under  the  revenue 
laws  of  the  United  States,  and  informs  the  Court: 

That  on  the  day  of  ,  18 — ,  at  ,  in  the  District 

aforesaid,  on  land  within  the  District  aforesaid  (or  on  waters  not  navigable) 

C,  collector  of  customs  for  the  collection  district  of ,  did  seize 

(describe   property),   and  now   holds  the   same   in  his  custody   within   the 

District  ol — —  aforesaid,  as  forfeited  to  the  United  States  lor 

the  causes  hereinafter  stated,  towit: 


For  that  heretofore,  towit,  on  the day  of ,  18 — ,  at  the  port  of 

,  in  said  district,  and  on  the  waters  navigable  from  the  sea  by 


vessels  of  ten  or  more  tons  burden,  he,  the  said  C,  collector  as  aforesaid,  did 
seize  and  now  has  in  his  custody,  as  being  forfeited,  a  certain  vessel  or  ship 

called  the ,  her  tackle,  apparel  and  furniture,  and  that  on  said 

ship  at  the  time  aforesaid  certain  goods,  wares  and  merchandise,  towit  (de- 
scribe them — e.  g. :  6  hogsheads  of  West  India  rum,  being  of  the  value,  ac- 
cording to  the  highest  market  price  at  the  port  of  ,  of  $600), 

were  brought  from  a  foreign  port  or  place  into  the  United  States,  to  wit, 

into  the  port  of  ,  and  that  thereafter,  on   the  same  date  last 

mentioned,  the  said  goods,  wares  and  merchandise,  liaving  been  imported 
and  brought  as  aforesaid,  were  unladen  and  delivered  from  the  said  ship 

or  vessel  within  the  United  States,  to  wit,  at  said  port  of , 

without  a  special  license  or  permit  for  such  unloading  and  delivery  from 
the  collector,  naval  officer,  or  any  other  competent  officer  of  the  said  port 
(although  a  collector,  naval  officer  and  other  officers  of  the  customs  were 
then  and  there  duly  and  legally  established  at  said  port),  and  contrary 
to  the  statute  in  such  case  made  and  provided. 

IT.  b. 

That  by  reason  of  all  and  singular  the  premises  aforesaid,  and  by  force 
of  the  statute  in  such  case  made  and  provided,  the  aforesaid  property,  goods, 
wares  and  merchandise  as  hereinbefore  set  forth  became  and  are  forfeited 
to  the  United  States. 

III. 

That  all  and  singular  tli(>  premises  are  true  and  within  the  jurisdiction 
of  this  honorable  Court. 

Wherefore  he  prays  that  the  usual  process  and  monition  against  the  said 
property,  goods,  wares  and  merchandise  be  issued  in  this  behalf,  and  that 
all  persons  interested  in  said  property,  goods,  wares  and  merchandise  may 
be  cited  to  answer  the  premises,  and  all  due  proceedings  being  had  thereon 
that  the  said  property,  goods,  wares,  and  merchandise,  as  hereinbefore  set 
forth,  may,  for  the  causes  aforesaid,  and  others  appearing,  be  condemned  by 
the  definitive  sentence  and  decree  of  thb  honorable  Court  as  forfeited  to 
the  United  States,  according  to  the  form  of  the  statute  of  the  I'nited 
States  in  such  case  made  and  provided,  and  that  the  said  property,  goods, 
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wares  and  merchandise  may  be  sold  and  the  proceeds  thereof  distributed 
and  disposed  of  according  to  law. 

United  States  District  Attorney. 
From  Bump's  Federal  Procedure.    See  ante,  §  1508  et  seq. 
Note.— For  other  counts  in  particular  cases,  see  Forms  Nos.  38  et.  seq. 

F.  38. 
Counts  in  Libel  of  Information— When  the  Ship  and  Port  are  Unknown, 

For  that  the  said  goods  wares  and  merchandise,  after  the day  of 

-,  18 — ,  and  before  the  seizure  thereof  as  aforesaid,  were  brought 


into  some  port  or  place  of  some  district  of  the  United  States  to  the  said 
attorney  as  yet  unknown  in  some  ship  or  vessel  to  the  said  attorney  as 
yet  unknown,  and  the  said  goods,  wares  and  merchandise  being  so  brought 

as  aforesaid  afterward,  to  wit,  between  the  day  of  ,  and  the 

seizure  aforesaid  were  unladen  and  delivered  from  the  said  ship  or  vessel 
within  the  United  States  in  some  port  or  place  of  the  district  aforesaid, 
without  a  permit  or  special  license  from  the  collector  or  naval  officer,  or 
any  other  competent  officer  of  the  customs  of  the  port  or  district  where  the 
same  were  so  unladen  and  delivered  for  such  unlading  or  delivery,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 
From  Bump's  Federal  Procedure. 

F.  39. 
Concealment  of  Merchandise. 

And  also  for  that  the  said  goods,  wares  and  merchandise,  being  subject 

to  duties  by  the  statutes  of  the  United  States,  were  after  the day 

of  ,   18 — ,  and  before  the  seizure  aforesaid  brought  into   the 

United  States,  and  being  so  brought  as  aforesaid  were  found  concealed  in  a 

certain —  at  ,  in  the  district  aforesaid,  the  duties  on  said 

goods,  wares  and  merchandise  not  having  been  before  that  time  paid,  or 
secured  to  be  paid,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

From  Bump's  Federal  Procedure. 

F.  40. 
Where  Ship's  Owner  Unknown  and  Merchandise  Not  in  Manifest. 
And  for  that  at  a  time  past,  to  wit,  on  the day  of  said 


the  said  goods,  wares  and  merchandise  were  brought  in  a  certain  ship  or 

vessel  called  the  ,  then  and   there  belonging    to    a    citizen    or 

citizens  inhabitant  or  inhabitants  of  the  United  States,  whose  name  or 
names  are  to  the  said  attorney  or  attorneys  of  the  United  States  as  yet 

unknown,  from  a  foreign  port  or  place,  that  is  to  say,  the  port  of  , 

in  ,  into  the  United  States,  to  wit,  into  the  port  of  ■ ; 

aforesaid  and  that  the  said  goods,  wares  and  merchandise  then  and  there 
belonging,  or  consigned,  to  the  master,  the  mate,  or  the  crew  of  the  said 
vessel,  were  not  described  or  included  in  the  manifest  or  manifests  of  the 
cargo  of  the  said  ship  or  vessel  as  is  required  by  law,  against  the  peace 
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and  dignit\'  of  said  United  States,  and  contrary  to  the  form  of  the  statute 
of  the  L  nited  States  in  such  case  made  and  provided. 
From  Bump's  Federal  Procedure. 

F.  41. 
Secret  Landing. 

And  that  when  said  vessel  readied  said  place  called  ,  in  the 

district  of ,  as  aforesaid,  and  within  the  admiralty  jurisdiction 

of  this  Court,  and  on  her  way  to  the  port  of  — • ,  the  said  merchan- 
dise was  in  the  night-time,  and  with  the  knowledge,  privity  and  consent, 
and  by  the  aid  and  assistance  of  said  master  and  said  party  having  control 
of  the  navigation  and  employment  of  the   ship,  secretly,  unlawfully  and 

fraudulently  unloaded  from  said  vessel  at  said  place  called  , 

without  a  permit  or  license  to  unload  the  same  from  collector  or  other 
oflicer  of  customs,  or  any  officer  of  the  United  States,  and  without  any 
permit  or  license  whatever  for  so  unloading,  and  without  being  compelled 
so  to  do  by  reason  of  unavoidable  necessity  or  stress  of  weather,  contrary 
to  the  statutes  of  the  United  States  in  such  cases  made  and  provided,  by 
reason  whereof,  and  by  force  of  sections  2867,  2871,  2873,  2874  and  3088  of 
the  Revised  Statutes  of  the  United  States,  the  said  master  and  mate  of  said 
vessel  have  each  respectively  incurred  a  penalty  and  become  indebted  to 

the  United  States  in  the  sum  of  $ ,  and  the  further  sum  of  $ ,  and 

the  said  vessel  has  become  and  is  now  subject  to  a  lien  for  said  penalty. 

The  Haytian  Republic,   57  Fed.   508. 

F.  42. 
Affidavit  of  Service. 
[Title  of  Court  and  Cause.] 

C.  P.,  being  duly  sworn,  says: 

I  am  a  member  of  the  firm  of .  attorneys  for  the  petitioner  in 

the  above-entitled  cause.   I  am  a  male  citizen  of  the  United  States  over 

the  age  of  21  years.    On  this day  of ,  18 — ,  at  the  request 

of  the  petitioner,  I  handed  to  ]\lr.  ,  United  States  attorney  for  the 

District   of  ,  a   certified  copy  of  the  petition   of  said  petitioner 

now  on  file  in  said  Court  in  the  above -entitled  cause,  and  on  the  same  day, 
on  like  request,  mailed  a  certified  copy  of  said  petition  to  the  attorney 
general  of  the  United  States  at  Washington,  D.  C,  by  registered  letter. 

Sworn  to,  etc. 
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FORMS  UNDER  NATimALIZATIOX  AND  EXCLUSION  LA-^VS. 

F.  50.  Aflkkvit   of   complaint   against  Chinese   unlawfully   within   United 

States. 

F.  51.  Warrant  to  apprehend. 

F.  52.  Findings,  order  and  judgment. 

F.  53.  Notice  of  appeal. 

F.  54.  Order  to  take  depositions. 

F.  55.  Judgment  of  reversal. 

F.  56.  Bill  of  exceptions. 

F.  57.  Petition  for  writ  of  en-or. 

F.  58.  Assignment  of  errors. 

F.  59.  Joinder  in  error. 

F.  60.  Naturalization — declaration  of  intention. 

F.  61.  — petition  for  naturalization. 

F.  62.  — affidavit  of  witnesses. 

F.  63.  — certificate  of  naturalization. 

F.  64.  — stub  of  certificate  of  naturalization. 

F.  50. 
Affidavit  of  Complaint  Against  Chinese  Unlawfully  Within  United  States. 


United  States  of  America, 
Southern    District    of    California. 


I 


Be  it  rememhered  that  on  this  thirty-first  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-five,  before  me,  William  M. 
Van  Dyke,  a  commissioner  duly  appointed  by  the  Circuit  Court  of  the 
I'^nited  States  of  America,  for  the  Southern  District  of  California,  to  take 
acknowledgments  oi  bail  and  affidavits,  and  also  to  take  depositions  of 
witne.sses  in  civil  causes  depending  in  the  courts  of  the  United  States,  etc., 
pursuant  to  the  acts  of  Congress  in  that  behalf,  personally  appeared  R.  S. 
Williams,  who.  being  duly  sworn  according  to  law,  deposes  and  says  that  as 
he  is  informed  and  believes  and  therefore  alleges  the  fact  to  be,  Cnung 
Shee  heretofore,  towit.  on  the  sixteenth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-three,  and  within  the  juris- 
diction of  the  United  States  aforesaid,  and  c>f  this  Honorable  Court,  and 
after  the  passage  by  the  Congress  of  the  United  States  of  an  act  entitled: 
"An  act  to  amend  an  act  entitled  'An  act  to  execute  certain  treaty  stipu- 
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lations  relating  to  Chinese,  approved  May  6,  1882,' "  one  Chung  Shee  (a 
Chinese  woman)  did  come  into  the  United  States  from  a  foreign  place,  and, 
having  come,  has  remained  within  the  L'nited  (States:  that  the  said  Chung 
Shee  has  been  found  and  now  is  unlawfully  within  the  United  States,  and 
that  at  all  the  times  herein  mentioned  the  said  Chung  Shee  was  and  is  a 
Chinese  laborer,  contrary  to  the  form  of  the  statutes  of  the  United  States 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
said  United  States. 

Sworn,  etc. 

Reported  71  Fed.  277. 

F.  51. 

Warrant  to  Apprehend. 

Southern  District  of  California. — ss. 

The   President   of   the    United   States  of  America,  to  the   Marshal  of   the 

United  States,  for  the  Southern  District  of  California,  and  to  his  deputies, 

or  any  or  either  of  them.  Greeting: 

Whereas,  complaint  on  oath  hath  been  made  to  me  charging  that  Chung 
Shee,  on  or  about  the  sixteenth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-three,  and  within  the  jurisdiction  of 
the  United  States,  and  within  the  jurisdiction  of  the  honorable,  the  Circuit 
Court  of  the  United  States,  of  the  Ninth  Circuit,  in  and  for  the  Southern 
District  of  California,  and  after  the  passage  by  the  Congress  of  the  United 
States  of  an  act  entitled :  "An  act  to  amend  an  act  entitled  'An  act  to 
execute  certain  treaty  stipulations  relating  to  Chinese,  approved  May  6, 
1882.'"  one  Chung  Shee  (a  Chinese  woman)  did  come  into  the  United 
States  from  a  foreign  place,  and  having  come  has  remainetl  within  the 
United  States;  that  the  said  Chung  Shee  has  been  found  and  now  is  un- 
lawfully within  the  United  States,  and  that  at  all  the  times  herein  men- 
tioned the  said  Chung  Shee  was  and  is  a  Chinese  laborer. 

Now,  therefore,  you  are  hereby  commanded,  in  the  name  of  the  Presi- 
dent of  the  United  States  of  America,  to  apprehend  the  said  Chung  Shee 
and  bring  her  body  forthwith  before  me,  a  commissioner  ap]X)intod  by  the 
Circuit  Court  of  the  United  States,  for  the  Southem  District  of  California, 
at  my  oflBce,  at  the  city  of  Los  Angeles,  that  she  may  then  and  there  be 
dealt  with  according  to  law  for  the  said  offense. 

Given  imder  my  hand  this  thirty-first  day  of  July,  in  the  yc^ir  of  our 
Lord  one  thousand  eight  hundred  and  ninety-five,  and  of  our  Independence 
the  one  hundred  and  twentieth. 

WM.  M.  VAN  DYKE, 
Commissioner  of  the  United  States  Circuit  Court  for  the  Ninth  Circuit,  in 

and  for  the  Southern  District  of  California. 

71  Fed.  277. 

F.  52. 

Findings,  Order  and  Judgment. 
[Title  of  Court  and  Cause.] 

T^Tiereas.  Chung  Shee  stands  charged  on  oath  before  me,  Wm.  "M.  Van 
Dyke,  a  commissioner  duly  authorized  and  empowered  by  the  Circuit  Court 
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of  the  United  States,  of  the  Ninth  .hidicial  Circuit,  in  and  for  the  Southern 
District  of  California,  to  take  aflidavits  and  bail  in  civil  causes  depending 
in  the  courts  of  the  United  States,  and  to  execute  all  the  powers  and  per- 
form all  the  duties  conferred,  required,  or  authorized  by  any  act  of  Con- 
gress now  in  force  or  which  may  hereafter  be  passed,  as  follows,  to  wit: 
That  within  the  jurisdiction  of  the  United  States  aforesaid  and  of  this 
Honorable  Court,  and  after  the  passage  by  the  Congress  of  the  United 
States  of  an  act  entitled  "An  act  to  amend  an  act  entitled  'An  act  to 
execute  certain  treaty  stipulations  relating  to  Chinese,  approved  May  6, 
1882,'"  she,  the  said  Chung  Shee,  did  come  into  the  United  States  from  a 
foreign  place,  and,  having  come,  has  remained  within  the  United  States; 
that  the  said  Chung  Shee  has  been  found  and  now  is  unlawfully  within 
the  United  States,  and  that  at  all  the  times  herein  mentioned  the  said 
Chung  Shee  is  and  was  a  Chinese  laborer,  and 

Whereas,  the  said  Chung  Shee  was  duly  apprehended  upon  said  charge  in 
the  Southern  District  of  California,  and 

Whereas,  an  examination  was  thereupon  had  by  me  of  said  Chung  Shee 
upon  the  said  charge,  from  which  examination  and  from  the  evidence  ad- 
duced before  me,  it  appears  to  me  that  the  said  Chung  Shee,  is,  by  race, 
language,  color  and  dress  a  Chinese  person,  and  a  laborer  by  occupation,  and 

Whereas,  said  Chung  Shee  has  failed  to  establish  by  aflirmative  proof  to 
my  satisfaction  her  lawful  right  to  remain  in  the  United  States,  and 

Whereas,  said  Chung  Shee  has  not  made  it  appear  to  me  that  she  is  a 
subject  or  citizen  of  any  other  country  than  China,  and 

Whereas,  from  the  foregoing  facts  I  find  and  adjudge  said  Chung  Shee 
to  be  unlawfully  within  the  United  States. 

Now,  thereofore,  I  order  that  said  Chung  Shee  be  removed  from  the 
United  States  to  China,  and  I  order  that  said  deportation  of  the  said 
Chung  Shee  be  made  from  the  port  of  San  Francisco,  within  the  limits  of 
the  Northern  District  of  California,  and  I  further  order  that  said  Chung 
Shee  be,  and  she  is  hereby,  committed  to  the  United  States  marshal  for  the 
Southern  District  of  California  for  the  purpose  aforesaid. 

Los  Angeles,  California,  August  19,  1895. 

WM.  M.  VAN  DYKE, 
Commissioner  of  United  States  Circuit  Court,  Ninth  Judicial  Circuit,  South- 
ern District  of  California. 

71  Fed.  Rep.  227. 

F.  5.3. 
Notice  of  Appeal. 
[Title  of  Court  and  Cause.] 
To  George  J.  Denis,  United  States  attorney,  William  M.  Van  Dyke,  United 

States  commissioner,  E.  H.   Owen,  Clerk  of  the  United   States  District 

Court,  and  Nicholas  A.  Covarrubias,  United  States  marshal,  all  in  and  for 

the  Southern  District  of  the  State  of  California,  and  to  R.  S.  Williams, 

United  States  customs  inspector  in  and  for  the  Northern  District  of  the 

State  of  Ca'.ifornia: 

You  will  please   take  notice  that  Lum  Lin  Ying,  charged  and  examined 
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as,  for,  and  in  the  name  of  Chung  Shee  in  the  above-entitled  action,  by  and 
before  the  Hon.  William  M.  Van  Dyke,  United  States  commissioner  in  and 
for  Southern  District  of  the  State  of  Califoniia,  and  by  him  under  the 
complaint  tiierein,  on  the  nineteenth  day  of  August,  1895,  found  and  ad- 
judged guilty  of  being  unlawfully  within  the  United  States  and  ordered 
deported  therefrom  to  the  Empire  of  China,  hereby  appeals  from  said  Hnd- 
ing  and  order  to  the  District  Court  of  the  United  States  in  and  for  the 
Southern  District  of  the  State  of  California,  and  to  the  judge  of  said  court. 
You  will  further  take  notice  that  said  appeal  is  taken  on  questions  of 
both  law  and  fact. 

Dated  August  19,  1895. 

Yours,  etc., 

MARBLE  &  PPIIBBS, 
71  Fed.  Rep.  277.  Attorneys  for  Lum  Ling  Ying. 

F.  54. 
Order  to  Take  Depositions. 
At  a  stated  term,  etc. 
Present,  the  Honorable  Olin  Wellborn,  District  Judge. 
[Title  of  Cause.] 
Appeal  from  the  order  of  deportation  of  L-.  S.  Commissioner  Van  Dyke. 

George  J.  Denis,  Esq.,  \J.  S.  attorney,  present  for  the  government;  Geo.  P. 
Phibbs,  Esq.,  present  for  defendant. 

Upon  reading  and  filing  the  affidavit  of  defendant,  and  upon  the  com- 
plaint, affidavit  and  papers  and  records  in  this  action,  it  is  orderd  that  a 
commission  issue  out  of  and  under  the  seal  of  this  court,  directed  to  Ros- 
well  B.  Lamson,  LTnited  States  commissioner  at  Portland,  Oregon,  to  take 
the  testimony  of  Horatio  Cooke,  Poon  See,  Ng  Ton  Chen,  G.  W.  P.  Joseph, 
B.  Breekman,  and  f.  •!.  Black,  residing  in  said  city,  as  witnesses  on  behalf 
of  said  defendant,  upon  such  interrogatories,  direct  and  cross,  as  respective 
parties  may  agree  upon;  if  the  parties  disagree  as  to  their  form,  then  the 
same  shall  be  settled  by  the  court  on  September  2,  1895,  at  10:30  A.  M. 

It  is  further  ordered  that  the  trial  of  this  cause  be  set  for  September 
20,  1895,  at  10.30  A.  M. 
71  Fed.  277. 

F.  55. 
Judgment  of  Reversal. 
At  a  stated  term,  etc. 
[Title  of  Cause.] 

Violation  of  Chinese  Exclusion  Act  (Chinese  laborer  unlawfully  within 
the  LTnited  States). 

George  J.  Denis,  Esq.,  LT.  S.  attorney,  and  Frank  G.  Finlayson,  Esq.,  as- 
sistant L".  S.  attorney,  present  for  the  government;  Marble  &  Phibbs,  E.sqs., 
present  for  defendant. 

This  cause  having  been  heretofore  tried  and  submitted  to  the  court  for 
its  consideration   and  decision,  and   the   court   having  fully   considered   the 
same,  now  renders  its  written  opinion  and  orders  that  the  judgment  and 
order  of  the  commissioner  be  reversed  and  that  defendant  be  discharged. 
71  Fed.  277. 
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F.  56. 
Bill  of  Exceptions. 
[Title  of  Court  and  Cause.] 

Be  it  remembered  that  on  the  twenty-sixth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-five,  before  me, 
Olin  Wellborn,  judge  of  the  United  States  district  court,  for  the  southern 
district  of  California,  sitting  as  such  judge,  this  cause,  on  appeal  from  the 
order  and  judgment  of  Wm.  M.  Van  Dyke,  Esq.,  United  States  commis- 
sioner tor  said  district,  came  on  regularly  for  trial,  George  J.  Denis,  Esq., 
Ignited  States  attorney  for  the  southern  district  of  California,  appearing  on 
behalf  of  the  government,  and  Messrs.  Marble  &  Phibbs  appearing  for  the 
defendant,  whereupon  the  record  on  said  appeal  showed  and  proved  the  fol- 
lowing facts,  to  wit: 

On  the  thirty-first  day  of  July,  1895,  a  complaint  was  duly  sworn  to  and 
verified  by  one  R.  S.  Williams,  before  said  Wm.  M.  Van  Dyke,  United 
States  commissioner,  as  aforesaid,  and  filed  with  said  commissioner,  alleg- 
ing that  Chung  Shee.  a  Chinese  woman,  did,  on  the  sixteenth  day  of  June, 
189-3,  come  into  the  United  States  from  a  foreign  place,  and,  having  come, 
has  remained  within  the  United  States,  and  that  said  Chung  Shee  has  been 
found  and,  at  the  date  of  filing  said  complaint,  was  imlawfully  within  the 
United  States,  and  that  at  all  the  times  in  said  complaint  mentioned  she 
was  a  Chinese  laborer,  contrary  to  the  form  of  the  statutes  of  the  United 
States  in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  said  United  States; 

Tliat  thereupon,  and  on  said  thirty-first  day  of  July,  1895,  a  warrant,  in 
due  form,  was  issued  by  said  commissioner  for  the  arrest  of  said  Shung 
Shee,  commanding  the  marshal  of  said  district  to  bring  her  forthwith  be- 
fore said  commissioner; 

That  said  marshal,  pursuant  to  said  warrant,  arrested  the  defendant 
herein  on  said  thirty-first  day  of  July,  1895,  and  brought  her  before  said 
commissioner,  whereupon,  upon  arraignment,  she  gave  her  true  name  as 
Lum  Lin  Ying; 

That  on  the  ninth  day  of  August,  1895,  a  trial  of  said  defendant  upon 
said  complaint  was  had  before  said  commissioner  at  his  office  in  the  city 
of  Los  Angeles,  State  of  California,  George  J.  Denis,  United  States  attorney, 
appearing  on  behalf  of  the  government,  and  Messrs.  Marble  &  Phibbs  on 
behalf  of  the  defendant,  whereupon  witnesses  on  behalf  of  the  government 
were  examined  and  testified,  and  the  cause  submitted  to  the  commissioner 
for  his  decision ; 

That  on  the  nineteenth  day  of  August,  1895,  the  said  commissioner  gave, 
made  and  filed  in  writing  his  findings,  order  and  judgment  in  said  cause, 
wherein  and  whereby  said  commissioner  did  expressly  find  that  at  the  time 
of  filing  said  complaint  and  of  the  rendition  of  said  judgment,  said  defend- 
ant was,  by  race,  language,  color  and  dress,  a  Chinese  person,  and  a  laborer 
by  occupation;  that  she  had  failed  to  establish,  by  affirmative  proof,  to  the 
satisfaction  of  said  commissioner,  her  lawful  right  to  remain  in  the  United 
States,  and  said  commissioner  did  find  and  adjudge  said  defendant  to  b« 
unlawfully  within  the  Ignited   States,  and   did  order  that  said  defendant, 
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whose  name  in  said  order  was  recited  as  Clum<?  Sliee,  be  removed  from  tli<' 
United  States  to  China,  it  not  appearing  that  she  was  a  subject  or  citizen 
of  any  other  country  than  China,  and  did  further  order  that  said  deporta- 
tion of  said  defendant  be  made  from  the  port  of  San  Francisco,  within  the 
limits  of  the  northern  district  of  California,  and  did  further  order  that  said 
defendant  be  and  she  was  committed  to  the  custodj'  of  the  United  States 
marshal  for  the  southern  district  of  California  for  the  purposes  of  said 
deportation ; 

That  thereafter,  to  wit,  on  the  twenty-second  day  of  August,  1S!)5,  said 
defendant  duly  appealed  from  said  findings,  order  and  judgment  of  said 
commissioner  to  me,  Olin  \\'ellborn,  the  judge  of  said  district  court; 

That  on  the  twenty-sixth  day  of  September,  1805,  the  said  cause,  an  ap- 
peal as  aforesaid,  came  on  regularly  for  hearing  before  me,  the  said  Oliu 
Wellborn,  sitting  as  said  judge,  in  the  district  court  of  the  Ignited  States. 
for  the  southern  district  of  California,  whereupon  the  following  proceedings 
were  had  and  the  following  testimony  given: 

Thereupon,  to  wit,  on  the  said  twenty-sixth  day  of  September,  18!)5,  at 
the  courtroom  of  the  district  court  of  the  United  States,  for  this  the  south- 
ern district  of  California,  the  cause  was  submitted  to  me,  Olin  Wellborn, 
judge  of  said  court,  for  my  decision,  on  the  evidence  adduced  and  briefs 
thereafter  to  be  filed,  and  thereafter,  to  wit,  on  the  second  day  of  December, 
1895,  I,  as  judge  of  said  court,  filed  with  the  clerk  my  opinion  herein,  and 
ordered  the  judgment  and  order  of  the  commissioner,  W.  M.  Van  Dyke,  to 
be  reversed,  and  the  defendant  discharged,  to  which  order  the  United 
States   duly   excepted. 

Thereafter,  to  wit,  on  the  day  of  December,  1895.  judgment  accord- 
ingly was  regularly  entered  herein,  to  which  judgment  the  United  States 
duly  excepted. 

The  foregoing  is  a  statement  of  all  the  proof  made,  and  evidence  ad- 
duced at,  and  proceedings  had  upon,  the  hearing  and  trial  of  this  action  be- 
fore me,  Olin  Wellborn,  judge  of  the  district  court  of  the  United  States 
for  the  southern  district  of  California,  on  appeal  from  the  order  and  judg- 
ment of  the  said  commissioner,  Wm.  M.  Van  Dyke. 

And,  now,  that  the  foregoing  matters  may  be  made  a  part  of  the  record, 
the  rmdersigned,  judge  of  the  said  district  court  of  the  United  States  for 
the  southern  district  of  California,  at  the  request  of  the  plaintiff,  the 
United  States  of  America,  doth  hereby  allow,  .settle,  and  sign,  within  the 
time  allowed  by  law  and  the  order  of  the  undersigned,  the  foregoing 
bill  of  exceptions,  and  order  the  same  to  be  filed. 

OLIN  WELLBORN, 

71  Fed.  277;    44  U.  S.  App.  751.  District  Judge. 

F.  57. 
Petition  for  Writ  of  Error. 
[Title  of  Court  and  Cause.] 
Comes  now  the  LTnited  States  of  America,  plaintiff  herein,  and  says: 
That  on  or  about  the  second  day  of  December,  1895,  this  court  entered 
judgment  herein  in  favor  of  the  defendant  and  against   this  plaintiff,  ia 
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which  judgment  and  the  proceedings  had  tliereunto  in  this  cause  certain 
errors  were  committed  to  the  prejudice  of  this  plaintiff,  all  of  which  will 
more  in  detail  appear  from  the  assignment  of  errors  which  is  filed  with  this 
petition. 

Wherefore,  this  plaintiff  prays  that  a  writ  of  error  may  issue  in  its  be- 
half to  the  United  States  circuit  court  of  appeals  for  the  ninth  circuit  for 
the  correction  of  errors  so  complained  of,  and  that  a  transcript  of  the  rec- 
ord, proceetlings,  and  papers  in  this  cause,  duly  authenticated,  may  be 
sent  to  the  said  circuit  court  of  appeals. 

GEORGE  J.  DENIS, 
United  States  Attorney. 
F.  58. 
Assignment  of  Errors. 
[Title  of  (]ourt  and  Cause.] 

The  plaintiff'  in  this  action,  in  connection  with  its  petition  for  a  writ  of 
error,  makes  the  following  assigiunent  of  errors,  which  it  avers  occurred 
upon  the  trial  of  this  cause,  to  wit: 

1.  The  Court  erred  in  not  holding  that  the  order  and  decision  of  Judge 
Hawley,  in  the  habeas  corpus  proceedings  in  the  district  court  of  the 
United  States,  for  the  northern  district  of  California,  directing  the  return 
of  Chung  Shee  to  steamship  "Peru,"  to  be  hence  taken  to  Hong  Kong,, 
China,  was  conclusive  against  the  right  of  the  defendant  to  be  and  to  law- 
fully remain  within  the  United  States. 

2.  The  court  erred  in  holding  that  Judge  Bellinger's  judgment  and  deci- 
sion in  the  habeas  corpus  proceedings  in  the  district  court  of  the  United 
States,  for  the  district  of  Oregon,  was  a  conclusive  adjudication  of  the 
defendant's  right  to  be  and  lawfully  remain  within  the  United  States, 
and  conclusive  of  that  right  in  this  action. 

3.  The  court  erred  in  holding  that  said  decision  of  Judge  Bellinger  was 
res  adjudicata  in  his  action. 

4.  The  court  erred  in  holding  that  said  decision  of  Judge  Bellinger  could 
not  be  attacked  in  this  action  for  fraud,  and  erred  in  not  holding  that 
said  decision  was  inoperative  in  this  action  as  a  conclusive  or  any  de- 
termination of  defendant's  right  to  be  and  lawfully  remain  within  the 
United  States  by  reason  of  the  fraud  practiced  hj  defendant  upon  Judge 
Bellinger  and  the  officers  of  the  United  States  government. 

5.  The  court  erred  in  not  finding  and  holding  that  the  defendant  wa» 
an  unregistered  Chinese  "  laborer,"  unlawfully  within  the  United  States. 

6.  The  court  erred  in  reversing  the  judgment  and  order  of  the  commis- 
sioner. 

7.  The  court  erred  in  discharging  the  defendant  from  custody  and  in  ad- 
judging that  she  was  lawfully  entitled  to  be  and  remain  within  the  United 
States.  ^ 

United  States  Attorney. 
F.  59. 
Joinder  in  Error. 
[Title  of  Court  and  Cause.] 

Now  comes  freely  into  court,  Lum  Lin  Ying.  defendant  in  error,  charged 
herein  as  Chung  Shee,  by  Marble  &  Phibbs,  her  attorneys,  and  says: 
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That  there  is  no  error  in  the  record  and  proceedings  in  said  cause  or  in 
the  giving  of  the  judgment  therein,  and  she  prays  that  the  said  circuit 
court  of  appeals,  before  the  justice  thereof,  now  here,  may  proceed  to 
examine  the  record  and  proceedings  aforesaid,  as  to  the  matters  assigned 
for  error  herein  and  that  the  judgment,  aforesaid,  in  form,  as  aforesaid  giv- 
en, may  be  in  all  things  afTirmed  and  she  be  hence  dismissed. 
Dated  Los  Angeles.  Cal.,  A])ril  9,   1896. 

MARBLE  &   PHIRBS, 
Attorneys   for  defendant  in   error. 

F.  60. 
Naturalization — Declaration  of  Intention. 
(Invalid  for  all  purposes  seven  years  after  the  date  hereof.) 
,  ss: 


I,  ,aged  years,  occupation ,  do  declare 

on  oath  (affrm)  that  my  personal  description  is:  Color ,  com- 
plexion   ,  height  ,  weight  .  color  of  hair , 

color  of  ey€s ■ ,  other  visible  distinctive  marks  ■ — ;   I  was 

born  in  on  the — -  day  of  ,  anno  Domini  ; 

I  now  reside  at  ;    I  emigrated  to  the  LTnited  States  of  America 

from  on  the  vessel  ;  my  last  foreign  residence  was . 

it  is  my  bona  fide  intention  to  renounce  forever  all  allegiance  and  fidelity 
to  any  foreign  prince,  potentate,  state,  or  sovereignty,  and  particularly  to 

,  of  which  I  am  now  a  citizen   (subject) ;    I  arrived  at  the   (port) 

of ,  in  the  State  (Territory  or  District)  of on  or  about  the 

day  of anno  Domini  — ;   I  am  not  an  anarchist; 

I  am  not  a  polygamist  nor  a  believer  in  the  practice  of  polygamy;  and  it 
is  my  intention  in  good  faith  to  become  a  citizen  of  the  United  States  of 
America  and  to  permanently  reside  therein.    So  help  me  God. 

(Original  signatui'e  of  declarant) . 

Subscribed  and  sworn  to  (affirmed)  before  me  this day  of , 

anno  Domini . 

[L.  S.] ■ 

(Offioial  character  of  attestor.) 

(Form  prescribed  by  naturalization  act  of  June  30,  1906,  §  27,  34  Stat. 
604.     See  ante,  §  2380  et  seq.) 

F.  61. 
Petition  for  Naturalization. 

Court  of  -. 

In  the  matter  of  the  petition  of to  be  admitted  as  a 

citizen  of  the  United  States  of  America. 

To  the  Court: 

The   petition   of respectfully   shows: 

First.     My  full  name  is • 

Second.     My   place   of   residence   is   number   ^ street, 

city  of  — ^,  state   (Territory  or  District)   of . 

Third.    My  occupation  is  -. 
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Fourth.    I  was  born  on  the day  of , 


Fifth.     I  emigrated  to  the  United  States  from  ,on  or  about  the 

-day  of  ,  anno  Domini  ,  and  arrived  at  the  port 


of ,  in  the  United  States,  on  the  vessel 

Sixth.     I  dechired  my  intention  to  become  a  citizen  of  the  United  States 
on  the day  of  at  ,  in  the com-t  of 


Seventh.    I  am  —  married.    My  wife's  name  is  -.     She 

was  born  in  — —  and  now  resides  at .     I  have  children, 

and  the  name,  date,  and  place  of  birth  and  place  of  residence  of  each  of 
said  children  is  as  follows :   ;   ;   


Eighth.  I  am  not  a  disbeliever  in  or  opposed  to  organized  government 
or  a  member  of  or  affiliated  with  any  organization  or  body  of  persons 
teaching  disbelief  in  organized  government.  I  am  not  a  polygamist  nor  a 
believer  in  the  practice  of  polygamy.  I  am  attached  to  the  principles  of 
the  Constitution  of  the  United  States,  and  it  is  my  intention  to  become 
a  citizen  of  the  United  States  and  to  renounce  absolutely  and  forever  all 
allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state,  or  sovereign- 
ty, and  particularly  to ,  of  which  at  this  time  I  am  a  citizen  (or 

subject),  and  it  is  my  intention  to  reside  permanently  in  the  United  States. 

N'inth.     I  am  able  to  speak  tlie  English  language. 

Tenth.  I  have  resided  continuously  in  the  United  States  of  America 
for  a  term  of  five  years  at  least  immediately  preceding  the  date  of  this 
petition,  to  wit,  since ,  anno  Domini  ,  and  in  the  State  (Terri- 
tory or  District)   of  for  one  year  at  least  next  preceding  the  date 

of  this  petition,  to  wit.  since —  day  of  ,  anno  Domini  . 

Eleventh.     I   have  not   hertofore   made   petition   for   citizenship   to   any 

court.     (I  made  petition  for  citizenship  to  the  court  of  at 

,  and  the  said  petition  was  denied  by  the  said  court  for  the  following 

reasons   and  causes,  to  wit, ,  and  the  cause  of   such  denial 

has  since  been  cured  or  removed.) 

Attached  hereto  and  made  a  part  of  this  petition  are  my  declaration 
of  intention  to  become  a  citizen  of  the  United  States  and  the  certificate 
from  the  Department  of  Commerce  and  Labor  required  by  law.  Wherefore 
your  petitioner  prays  that  he  may  be  admitted  a  citizen  of  the  United 
States  of  America. 

Dated  . 

(Signature  of  petitioner) . 


,  S3: 

,  being  duly  sworn,  deposes  and  says  that  he  is  the  peti- 
tioner in  the  above-entitled  proceeding;  that  he  has  read  the  foregoing 
petition  and  knows  the  contents  thereof;  that  the  same  is  true  of  his 
own   knowledge,  except  as  to  matters  therein  stated  to  be   alleged  upon 
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information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Subscribed   and  sworn   to   before   me   this    day   of  .   anno 

Domini . 

[L.   S.] 


Clerk  of  the  Court. 

(Form  prescribed  by  Congress   in  Naturalization  act  of  June   30,   1906, 
34  Stat.  604,  605.) 

F.  62. 
AfiBdavit  of  Witnesses. 

Court  of  

In  the  matter  of  the  petition  of  to  be  admitted  a  citizen 

of  the  United  States   of  America. 

,  ss: 

,    occupation    ,    residing   at    ,    and   

,   occupation   ,   residing   at  ,    each   being   severally, 

duly,  and   respectively   sworn,   deposes    and   says   that   he   is   a   citizen   of 

the    United    States    of    America;    that    he    has    personally    known    

,  the   petitioner  above   mentioned,   to  be   a   resident   of   the   United 


States  for  a  period  of  at  least  five  years  continuously  immediately  pre- 
ceeding  the  date  of  filing  his  petition,  and  of  the  State  (Territory  or 
District)    in   which   the   above-entitled    application   is    made    for   a   petiod 

of  years  immediately  preceding  the  date  of   filing  his  petition; 

and  that  he  has  personal  knowledge  that  the  said  petitioner  is  a  person 
of  good  moral  character,  attached  to  the  principles  of  the  Constitution 
of  the  United  States,  and  that  he  is  in  every  way  qualified,  in  his  opin- 
ion, to  be  admitted  as  a  citizen  of  the  United  States. 


Subscribed  and  sworn  to  before  me  this  day  of  ,  nine- 
teen hundred  and  . 

[L  S.] 


(Official  character  of  attestor.) 
(See  note  to  form  60.) 

F.  63. 
Certificate  of  Naturalization. 

Number.  . 

Petition,  volume ,  page -. 

Stub,  volume  — ■ — ,  page  . 


(Signature  of  holder) . 

Description  of  holder:   Age,  ;  height,  ;   color  ; 

complexion, ;  color  of  eyes,  ;  color  of  hair, ;  visi- 
ble  distinguishing   marks,   .     Name,   age,   and    place   of   residence 

of    wife,    ,    ,    .     Names,    ages    and    places    of    residence 

of  minor  children,  ,  ,  ;  ,  ,  ;   1 


Fed.   Proc— 155. 
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Be  it  remembered,  tliat  at  a  • — term   of   the court   of 

,  held  at  — ■ on  the  day  of  ,  in  the   year  of  our 


Lord    nineteen    lumdred   and   ,   ,   who   previous    to    his    (her) 

naturalization  was  a  citizen  or  subject  of  ,  at  present   residing  at 

number street,  city   (town),  State   (Territory 

cir  District),  having  applied  to  be  admitted  a  citizen  of  the  United  States- 
of  America  pursuant  to  law,  and  the  court  having  found  that  the  peti- 
tioner had  resided  continuously  within  the  United  States  for  at  least 
five  years  and  in  this  State  for  one  year  immediately  preceding  the 
date  of  the  hearing  of  his  (her)  petition,  and  that  said  petitioner  intends 
to  reside  permanently  in  the  United  States,  had  in  all  respects  complied 
with  the  law  in  relation  thereto,  and  that  — he  was  entitled  to  be  so 
admitted,  it  was  thereupon  ordered  by  the  said  court  that  — he  be 
admitted  as  a  citizen  of  the  United  States  of  America. 

In  testimony  whereof  the  seal  of  said  court  is  hereunto  affixed  on  the 

day  of ,  in  the  year  of  our  Lord  nineteen  hundred  and  ^ 

and  of  our  independence  the . 

[L  S.] 


(Official  character  of  attestor). 


(See   note    to    form    60.) 


F.  64. 
Stub  of  Certificate  of  Naturalization. 

No.  of  certificate,  . 

Name  ;   age  . 


Declaration  of  intention,  volume  — ,  page . 

Petition,  volume  page . 

Name,  age  and  place  of  residence  of  wife, , , .     Names, 

ages,  and  places   of   residence  of  minor   children,  ,  ,  ; 


Date  of  order,  volume  ,  page  . 

(Signature  of  holder) 
(See   note    to    form    60.) 
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FORMS  OF  LIBELS  IN  ADMIRALTY. 

F.  70.     Skeleton  libel  under  admiralty  Rule   23. 

F.  71.     Commencement   of  libel   in   personam   against   master. 

F.  72.     — in  personam  against  owner  or  other  person. 

F.  73.     — in   rem   against   vessel. 

F.  74.     — in  rem  against  vessel  and  in  personam  against  master. 

F.  75.     —in  rem  against  vessel,  cargo  and  freight. 

F.  76.     — against  vessel,  freight  and  master. 

F.  77.     — for  warrant  of  arrest  for  personal  damage. 

F.  78.     Conclusion  of  libel  in  personam. 

F.  79.     — in  rem  against  vessel. 

F.  80.     — additions  when  libel  includes  cargo  and  freight. 

F.  81.     — in  personam  for  warrant  of  arrest. 

F.  82.     — in   rem   against   cargo. 

F.  83.     Libels  for  general  average. 

F.  84.     Libel  on  bottomry  bond. 

F.  85.     Libel   in   respondentia. 

F.  80.     Libel  in  personam — charter-party. 

F.  87.     Libel  on  charter-party  against  charterers  refusing  to  take  vesseL 

F.  88.     Libel  for  demurrage. 

F.  89.     Libel  for  demurrage — detention  in  loading. 

F.  90.     Libel  for  collision. 

F.  91.     Libel  in  rem,  damages  by  collision. 

F.  92.     Libel  in  personam,  damages  by  collision. 

F.  93.     Libel  in  rem — collision. 

F.  94.     Intervening  libel  in  collision. 

F.  95.     Petition    in    intervention   by    administrator   of   persons    killed   by 

marine  collision. 
F.  90.     Libel   for  freigh.t   charges. 
F.  97.     Libel  in  personam  for  freight  charges. 
F.  98.     Libel  by  passenger  for  breach  of  contract  to  carry. 
F.  99.     Petition  in  intervention  on  libel  for  breach  of  contract  to  carry, 
F.  100.     Libel  in  rem  for  supplies. 
F.  101.     Libel  of  intervention  for  supplies. 
F.  102.     Intervening  libel,  repairs  and  material. 
F.  103.     Libel  on  marine  insurance. 
F.  104.     Libel  on  marine  insurance. 
F.  105.     Libel    (marine   insvirance). 

F.  100.  Petition  by  owner  for  limitation  of  liability. — caption. 
F.  107.  Petition  for  limitation  of  liability  (Personal  injuries.). 
F.  108.     ^another   form. 
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125. 

F.  70.  ADMIRALTY    FORMS.  [Code  Fed. 

Libel  for  personal  injuries. 

Libel  for  personal  injuries. 

Libel  for  salvage. 

Libel    in   intervention    of    crew    of   rescuing    steamer    in    case    of 

salvage. 
Libel   of  intervention,     (salvage.) 
Libel  for  wages. 
Libel  for  pilotage  outward. 
— pilotage  inward. 

Joint  libel  on  breach  of  contract  of  affreightment. 
Libel  for  pilotage  offered  and  refused. 
Pilotage. 

Libel   for   towage. 

Libel  in  rem  to  obtain  possession  of  ship. 
Libel  in  rem  to  obtain  possession  of  merchandise. 
Libel,  petitory. 
Libel    of   information. 

Interrogatories  annexed  to  a  libel  in  rem. 
(See  §  11!)5.  et  seq.) 

F.  70. 
Skeleton  Libel  under  Admiralty  Rule  23. 

[Title  of  Court  and  Cause] 

Commencement,    (see  Forms,  No.   71   et   seq.) 

State:  First  Nature  of  cause;  e.  g.,  that  it  is  a  cause  civil  and  maritime. 

( Of   contract. ) 
(Of  tort  or  damage.) 
( Of  salvage. ) 
(Of    possession,    etc.) 

Second.   (If  suit  in  rem.)     That  the  property  is  within  the  jurisdiction. 

Third.    (If  in  personam.)     The  names,  occupations  and  residences  of  the 
parties. 

Fourth.  Allege  the  facts  on  which  libelant  relies  in  support  of  his  suit. 

Fifth.  Conclusion.     (See  Form   No.   78   et   seq.)     . 

Sixth.     Interrogatories  when  required. 

F.  71. 

Commencement  of  libel  in  personam  against  master. 

To  the  Honorable  -,  .Judge  of  the  District  Court   of  the  United 

States  for  the District  of . 

Tiie  libel  and  complaint  of  AB.,  of  ,  late  seaman  on  board  the 

schooner   " — ,"    whereof   Z,   of   — ,   now    is,    or   late    was, 

master,  against  the  said  Z  in  a  cause  of  (cause  of  action;  e.  g.  subtraction 
of  wages,  damages  sur  contract,  collision,  pilotage,  etc.),  civil  and  mari- 
time, alleges  as  follows: 
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F.  7fi. 
— in  personam  against   owner  or   other  person. 
To   the  Honorable,  etc. 

The  libel  and  complaint  of  AB,  of ,  ship  chandler,  against  Z, 

of  ,  owner   of  the   schooner   " "    (or   merchants)    in   a 

cause  of  contract,  civil  and   maritime,  alleges  as   follows: 

F.  73. 

— in  rem  against  vessel. 
To   the  Honorable,  etc. 

The  libel  and  complaint  of  AB,  of  ,  late  mariner  of  the   (steam) 

ship  "Z,"  whereof  XY,  of  ,  now  is,  or  late  was,  master,  against 

the  said  (steam)  ship,  her  (engines,  boilers,  machinery),  tackle,  appareP 
and  furniture,  and  all  persons  lawfully  intervening  for  their  interest  thereini 
in  a  cause  of  (state  cause  of  action),  civil  and  maritime,  showeth: 

F.  74. 

— in  rem  against    vessel  and  in  personam  against  master. 
To   the  Honorable,  etc. 

The  libel  and  complaint  of  AB,  of ,  late  mariner  of  the  (steam)' 

ship   "Z,"   where   of   XY,   of  ,   now   is,    or   lately    was,   nnsterr 

against  the  said  (steam)  ship,  her  (engines,  boilers,  machinery),  table,  ap- 
parel, and  furniture,  and  also  against  the  said  XY  in  a  cause  of  subtrac- 
tion of  wages,  civil  and  maritime,  showeth: 

F.  75. 
— in  rem  against  vessel,  cargo  and  freight. 
To  the  Honorable,  etc. 

The  libel  and  complaint  of  AB,  of  ,  against  the   (steam)   ship 

"Z,"  whereof  XY  of ,  now  is,  or  late  was,  master,  her   (engines, 

boilers,  machinery),  tackle,  apparel,  and  furniture,  and  against   [the  cargo 

of  ,   laden   on   board   of  the   said   vessel   and]    the   freight    due 

for  the  transportation  of  the  [said]  cargo  in  a  cause  of  damage  sur 
contract,    civil    and    maritime,    showeth: 

F.  76. 
— against  vessel,  freight  and  master. 
To   the  Honorable,  etc. 

Ihe  libel  and  complaint  of  AB,  of ,  late  sein  an  on  board  the 

(steam)  ship  "Z,"  whereof  XY,  of ,  now  is,  or  late  was,  master, 

against  the  said  (steam)  ship,  her  (engines,  boilers,  machinery),  tackle, 
apparel  and  furniture,  and  the  freight  due  for  the  cargo  now  or  lately 
laden  on  board  of  her  [and  against  the  said  XZ,  master],  in  a  cause  of 
subtraction  of  wages,  civil  and  maritime,  showeth: 
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F.  77. 
For  warrant  of  arrest  for  personal  damage. 

To   the   Honorable,   etc. 

The  libel  and  complaint  of  AB,  of ,  late  seaman  on  board  the 

<steam)  ship  "Z,"  against  XY,  of ,  master,  and  VW,  of ■, 

chief  mate  of  the  said   (steam)    ship,  in  a  cause  of  personal  damage,  civil 
and  maritime,  showeth : 

F.  78. 
Conclusion  of   libel  in  personam. 

AH  and  singular  the  premises  are  true  and  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States  and  of  this  honorable  Court. 

Wherefore  he  prays  that  a  citation  [or  monition],  according  to  the 
course  and  practice  of  this  honorable  Court  in  causes  of  admiralty  and 
maritime  jurisdiction,  may  issue  to  the  said  XY  (master  or  owner,  etc.), 
citing  and  admonishing  him  to  appear  and  answer  all  and  singular  the 
matters  aforesaid,  and  that  the  Court  will  pronounce  for  (state  the  relief 
sought,  e.  g.,  the  wages  [or  damages]),  aforesaid,  with  interest  and  costs, 
and  will  give  to  the  libelant  such  further  and  other  relief  as  in  law  and 
justice  he  may  be  entitled  to  receive. 

AB. 


Proctor. 
(Add  verification  of  libel.) 


F.  79. 


—  In  rem  against  Vessel. 

That  the  said  (steam)  ship  is  now  in  the  port  of  ,  within  the 

District  of . 

That  all  and  singular  the  premises  are  true  and  within  the  admiralty 
and  maritime  jurisdiction  of  this  honorable  Court. 

Wherefore,  the  libelant  prays  that  process  of  attachment  in  due  form 
of  law,  according  to  the  due  course  of  this  honorable  Court  in  causes  of 
admiralty  and  maritime  jurisdiction,  may  issue  against  the  said  (steam) 
ship  "Z,"  her  (engines,  boilers,  machinery),  tackle,  apparel  and  furniture 
(here  insert  if  desired  (a)  from  Form  42c  ),  and  that  the  said  XY,  master, 
and  ail  other  persons  having  or  pretending  to  have  any  right,  title  or  in- 
terest therein,  may  be  cited  to  appear  and  answer  all  and  singular  the 
iratters  so  articulately  propounded,  and  that  this  honorable  Court  will  be 
pleased  to  pronounce  for  the  wages  aforesaid  (insert  (b)  from  Form  42  c, 
If  necessary),  [and  for  such  other  relief  to  the  libelant  as  shall  to  law  and 
justice  appertain;  and  also  to  condemn  the  said  (steam)  ship,  her  (engines, 
boilers,  machinery),  tackle,  apparel  and  furniture,  and  the  party  inter- 
vening in  costs] — [or,  with  costs,  and  that  the  said  (steam)  ship,  her  (en- 
ginesh.  boilers,  machinery),  tackle,  apparel  and  furniture,  may  be  condemned 
and  sold  to  pay  the  same,  and  that  the  court  will  grant  to  the  libelant 
such  otlier  and  further  relief  as  shall  to  law  and  justice  appertain.] 
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F.   80. 
— additions  when  libel  includes  cargo  and  freight. 

(a)  And  against  the  (state  cargo),  lately  laden  on  board  of  said  vessel 
[and  against  the  freight  due  for  the  transportation  of  the  [said]  cargo.] 

(b)  And  that  the  said  vessel  (and  her  said  cargo)  may  be  condemned 
and  sold  to  pay  the  same. 

F.  81. 
— in  personam  for  warrant  of  arrest. 

All  and  singular  the  premises  are  true  and  within  the  admiralty  and 
maritime  jurisdiction  of  this  honorable  Court. 

Wherefore,  he  prays  that  a  warrant  of  arrest  or  other  proper  process, 
according  to  the  course  of  this  honorable  Court  in  causes  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  XY,  master,  and  VW, 
chief  mate  of  the  said  ship  "Z,"  and  that  they  and  each  of  them  be  re- 
quired to  answer  all  and  singular  the  matters  aforesaid;  and  that  the 
Court  will  be  pleased  to  pronounce  for  the  matters  aforesaid  with  costs, 
and  will  give  to  libelant  such  other  and  further  relief  as  in  law  and  justice 
he  may  be  entitled  to  receive. 

F.  82. 
In  Rem  Against  Cargo. 

That  all  and  singular  the  premises  are  true  and  within  the  admiralty 
and  maritime  jurisdiction  of  this  honorable  court,  and  that  the  said 
(describe  cargo)   are  now  in  the  port  of  . 

Wherefore,  the  libelants  pray  that  process  of  attachment  in  due  form  of 
law,  according  to  the  course  of  this  honorable  Court  in  causes  of  admiralty 
and  maritime  jurisdiction,  may  issue  against  the  said  (cargo),  and  that 
the  said  (consignee)  and  all  other  persons  having  or  pretending  to  have 
any  right,  title  or  interest  tlierein  may  be  cited  to  appear  and  answer  all 
and  singular  the  matters  aforesaid;  and  that  this  honorable  Court  will 
pronounce  for  the  (nature  of  claim,  e.  g.,  demurrage,  or  freight,  or  "money 
due  on  bond,"  etc.),  claimed  as  aforesaid  with  costs,  and  that  the  said 
(cargo)  may  be  condemned  and  sold  to  pay  the  same;  and  that  the  Court 
will  grant  to  libelants  such  other  and  further  relief  as  in  law  and  justice 
they  may  be  entitled  to  receive. 

F.   83. 
Libels  for  General  Average, 
[Title  of  Court  and  Causes.] 
To   the  Honorable,   etc. 

The   libel   of   AB,   of   ,   owner   of   the   bark   "Margaretha,"   of 

Dantzig,  Russia,  of  the  burden  of  five  hundred  and  twenty-seven  registered 
tons,  whereof  XY  is  master,  against  the  Z  company,  of  Philadedphia,  a 
corporation  under  the  laws  of  the  State  of  Pennsylvania,  in  a  cause  of 
general   average   contribution,   civil   and   maritime,   alleges   as   follows: 

I. 

That  on  the day  of ,  18 ,  the  said  bark  "Margaretha"  sailed 

from  Pillau  with  a  cargo  of  old  rails  and  rags,  bound  for  Philadelphia,  well 
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equipped,   staunch   and    strong,    and   in   every    particular   completely    sea- 
worthy, commanded  by  M,  a  competent  and  skillful  seaman  and  navigator. 

II. 

That  the  said  cargo  of  rags  was  owned  by  the  said  Z  Company  and  was 
being  carried  by  the  said  bark  for  them  and  at  their  request,  they  paying 
freight  to  the  said  bark  therefor. 

III. 
That  on  the  twentieth  day  of  June  then  following,  at  12:30,  a  squall 
was  seen  coming  down  from  the  southwest;  the  fore  and  maintop-gallants 
and  spanker  were  instantly  clewed  up  and  the  flying  jib  hauled  down. 
By  that  time  the  squall  was  on  with  rain;  the  jib  boom  and  foremast 
liead  snapped  and  carried  away  the  maintop-gallant  mast;  all  the  spars 
fell  over  the  ship's  side  to  leeward  with  their  respective  sails,  yards,  etc., 
and  as  they  were  held  together  by  their  rigging  and  floating  in  the  water 
by  the  vessel's  side,  being  secured  to  the  bark  itself  by  the  running  and 
standing  rigging,  the  said  spars  commenced  to  pound  heavily  against  her 
in  the  heavy  seaway;  the  jib  boom  also  chafed  and  plunged  into  and 
against  the  bows  of  the  vessel;  the  vessel  and  cargo  were  in  imminent 
peril  of  being  lost  by  the  pounding  of  the  spars,  and  after  consultation, 
the  said  master  cut  away  all  the  said  valuable  spars,  sails,  and  rigging, 
and  cast  them  adrift  from  the  vessel,  in  order  to  save  the  vessel  and  cargo. 
By  5  o'clock,  P.  M.  all  the  spars,  sails,  and  rigging  which  had  fallen  and 
were  secured  as  aforesaid  had  been  cast  and  cut  clear  of  the  bark,  and, 
drifting  off  to  leeward,  were  lost  sight  of. 

IV. 

That  immediately  upon  the  cutting  away  of  said  masts,  sails,  and  rig- 
ging, the  common  danger  which  threatened  the  cargo,  vessel,  and  the  lives 
of  the  crew,  and  which  was  imminent  and  apparently  inevitable,  was 
thereby  avoided,  and  the  result  of  such  cutting  away  was  the  saving  of 
the  cargo,  vessel,  and  lives  of  the  crew  from  destruction. 

V. 

That  when  the  foregoing  sacrifice  was  made,  the  position  of  the  vessel 
was  in  latitude  42  degrees  and  25  minutes  north,  and  in  longtitude  57  de- 
grees and  37  minutes  west. 

VI. 
That  the  master  of  the  bark,  being  the  common  agent  of  all  concerned, 
acted  in  good  faith,  and  with  discretion,  and,  with  the  sole  view  of  avert- 
ing the  common  danger,  in  cutting  away  the  said  masts,  sails,  and  rig- 
ging, vokmtary  sacrificing  thereby  for  the  common  benefit  valuable  prop- 
erty which  could  have  been  saved  but  for  the  peril  surrounding  the  vessel 
at  the  time. 

VII. 
That  on  the  sixth  of  August  following  the  said  bark  came  to  anchor  in 
Halifax  harbor. 
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vni. 

That  while  the  said  bark  lay  at  Halifax,  she  expended  large  amount* 
'  of  money  in  the  payment  of  towage,  in  the  purchase  of  new  spars,  sails, 
and  rigging  to  supply  tlie  places  of  the  spars,  sails,  and  rigging  sacrificed 
as  foresaid,  and  for  other  and  various  expenses  incurred  for  the  benefit 
of  all  concerned,  and  that  after  referring  the  adjustment  of  the  contribu- 
tion which  each  consignee  and  interested  person  is  liable  to  pay  the  ves- 
sel in  order  to  average  the  loss  to  competent  and  skillful  adjusters,  to  wit, 
to  D  H  &  G,  the  said  adjustment,  after  allowing  all  and  various  credits, 
was  presented  to  the  said  Z,  and  the  amount  of  its  contribution  so  ad- 
justed, to  wit,  the  sum  of  two  tliousand  and  seventy-eight  dollars  and 
twelve  cents,  was  thereupon  demanded  by  Messrs.  F.  R.,  agents  for  libel- 
ant, but  the  said  Z,  thereupon  refused  to  pay  the  same. 

IX. 

(Conclusion,  the  relief  sought,  being  "the  general  average  contribution.") 

F.  84. 
Libel  on  Bottomry  Bond. 

[Title  of  Court  and  Cause.] 
(Commencement,  Form  No.  .) 

I. 

That  on  the  day   of  ,   18 — ,  Z,  the  owner  of  the  steamship 

" — — ,"  of  the  burden  of  tons  or  thereabouts,  was  indebted 

to  this  libelant  in  a  large  sum  of  money  theretofore  advanced  to  him  for 
the  iise  of  said  steamship,  and  which  said  money  was  then  and  there  se- 
cured by  a  bottomry  and  hypothecation  of  said  steamship. 

That  the  said  steamship  was  then  lying  in  the  port  of  ,  and 

was  bound  from  thence  on  a  voyage  to  ,  and  thence  back  to  the 

port   of   ,  and   the   said   owner   thereof   then   and   there,   standing 

in  need  of  further  advances  of  money  for  the  purpose  of  repairing,  re- 
fitting, and  paying  other  expenses  connected  with  the  business  of  said 
ship  in  order  to  enable  her  to  go  to  sea  and  perform  the  aforesaid  con- 
templated voyage,  borrowed  from  the  libelant  for  the  use  of  said  steamer 
further  sums  of  money,  which  together  with  the  sum  theretofore  advanced 

as   aforesaid  amounted   in   the  aggregate  to   the   sum   of  $ ,  upon  a 

new  and  further  bottomry  and  hypothecation  of  the  said  steamer,  the 
first  bottomry  bond  hereinbefore  mentioned  being  thereupon  canceled,  and 
the  said  sum  was  advanced  and  paid  by  this  libelant  accordingly. 

TI. 

That  in  consideration  of  the  said  advances  and  in  fulfillment  of  the 
agreement  of  bottomry  and  hypothecation  as  aforesaid,  he,  the  said  Z, 
owner  of  said  steamer  as  aforesaid,  did  by  a  certain  bond  or  instrument 
of  bottomry  and  hypothecation,  a  copy  whereof  is  hereto  annexed,  bear- 
ing date  at  ,  the  day  of  ,  of  18 — ,  by  him  duly  signed 
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and  executed,  by  and  through  his  attorney  in  fact,  R,  thereunto  expressly 
•authorized,  in  the  presence  of  two  credible  witnesses  who  have  subscribed 
their  names  thereto  as  witnesses  of  the  due  execution  thereof,  bind 
the  said  steamer,  her  tackle,  apparel,  and  furniture  for  the  same  as 
security  for  the  payment  of  the  sum  of  $ ,  so  advanced  and  there- 
after to  be  advanced  for  the  use  of  the  said  steamer,  and  the  said  owner 

then  and  there  agreed  to  pay  to  the  said  libelant  the  sum  of  $ ,  with 

maritime  interest  at  the  rate  of  8  per  cent  per  annum  from  the  said  

(Jay  of  ,  18 — ,  within  ten  days  after  the  arrival  of  the  said  steamer 

in  the  port  of  : ,  on  the  completion  of  her  said  voyage,  and  that 

the  said  risk  should  continue  as  to  the  sum  of  $ until  the  final  de- 
termination,  adjudication,  and  settlement  of  the   cases  of ,   then 

and  there  pending  in  the  District  Court  of  the  United  States  in  and  for 

the  District  of ,  and  the  said  owner  did  further  agree  in  and  by 

said  bond  that  the  said  steamer,  her  tackle,  apparel,  and  furniture,  should 
be  at  all  times  liable  and  chargeable  with  the  payment  of  the  said  sum 
until  the  payment  thereof. 

III. 

That  thereafter  said  steamer  proceeded  upon  her  voyage  to  

and  returned  to  the  port  of  ,  where  she  arrived  on  the  day 

of ,  18—. 

IV. 

That   the  said  libelant  has  not  received  the  aforesaid  sum  of  $ , 

or  any  part  thereof,  though  more  than  ten  days  have  elapsed  since  the 
return  of  said  vessel,  and  the  same,  together  with  the  interest  thereon, 

-amounting  to  the  sum  of  $ ,  is  due  and  has  been  demanded  from  R, 

as  the  attorney  in  fact  of  the  said  owner,  and  the  said  bottomry  and 
hypothecation  remain  entirely  unsatisfied,  to  the  great  damage  of  the 
libelant. 

V. 

That  the  said  steamer   " "   is    now    lying    in    the    harbor   of 

,  within  the district  of  . 

VI. 

(Conclusion,  Form  No.  42  b.) 

ANDROS  &  FRANK, 
Proctors  for  libelant. 
(For  form  of  bottomry  bond,  see  No.  123.) 

(a)  The  Sirius,  54  Fed.  Rep.  188;  7  U.  S.  App.  G60;  see  Desty's  Fed.  Proc, 
•sec.  52. 

F.  85. 
Libel  in  Respondentia. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  and  complaint  of  AB,  of  ,  against  three  thousand 

eijjht  hundred  and  twenty  barrels  of  flour  lately  laden  on  board  the  bark 
■"Kaiwoon,"  in  a  cause  of  contract  upon  respondentia  bond,  civil  and  mari- 
time, showeth: 
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I. 

That  on  or  about  the  thirteenth  day  of  January,  1878,  the  said  hark 
'."Kaiwoon,"'  whereof  XY  was  master,  having  met  with  heavy  weather 
whereby  slic  sustained  great  damage  on  her  voyage  from  San  Francisco  to 
New  Yorlv  with  the  said  cargo  of  Hour  on  board,  put  into  the  port  of  Bahia 
in  distress.  A  survey  was  held  upon  the  vessel  and  she  was  condemned 
to  be  sold  as  unseaworthy  and  unable  to  complete  her  voyage.  Thereupon 
•the  said  vessel  was  sold  and  the  cargo  landed  and  stored. 

II. 

The  said  vessel  sold  for  a  sum  sufficient  only  to  pay  the  costs  and  ex- 
•penses   of   her   sale,   and   the   master,  being   without   means    or   credit    in 

,  applied    to   the  libelant   and   to   other   persons   for   a    loan   of 

money,  in  order  to  enable  him  to  trans-ship  the  cargo  to  New  York.  The 
master  had  theretofore  communicated  with  the  owners,  who  reside  in  San 
Trancisco,  California,  and  also  with  the  owners  of  the  cargo,  who  reside  in 
New  York,  but  they  had  refused  or  neglected  to  furnish  him  with  any 
rfunds. 

III. 

That  libelant  advanced  to  the  master,  for  the  purpose  aforesaid,  the 
sum  of  four  thousand  eight  hundred  dollars,  at  an  interest  or  maritime 
premium  of  fourteen  per  cent,  for  the  voyage  to  New  York,  and  thereupon 
the  said  master  executed  and  delivered  to  the  libelant  a  bond  in  re- 
spondentia of  the  said  cargo  as  security  for  the  loan,  a  copy  whereof  is 
hereto    annexed,    marked    "F."    and   made   part    of    this    libel. 

I\'. 
The  cargo  was  laden  upon  the  ship  '"Esmeralda"  on  or  about  February 
4,  1878,  and  it  safely  arrived  in  New  York,  where  it  now  is. 

V. 

Libelant  has  demanded  of  the  said  master  and  of  the  consignees  of  the 
flour,  Messrs.  VW  &  Co.,  the  sum  due  him  upon  the  bond,  but  tlipy  have  re- 
fused to  pay  the  same,  and  there  remains  due  him  the  sum  of  $ , 

which  is  his  claim  in  this  case. 

VI. 
(Conclusion,  see  Form  No.  82.) 
(For  form  of  bond  in  respondentia,  see  No.  124.) 
See  Desty's  Fed.  Proc,  sec.  52. 

F.  86. 
Libel  in  Personam — Charter-party. 
tTitle  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  AB,  master  and  part  owner  and  agent  of  the  Irig  "Joaephus," 

of ,  against  Z,  of .  etc.,  in  a  cause  of  contract,  civil  and 

maritime,  alleges: 
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I. 

Tliat  sometime  in  the  month  of  Marcli,  1845,  the  said  brig  being  then 
in  the  port  of  New  York,  the  said  libelant  made  and  concluded  with  the 
respondent  a  charter-party  (a  copy  of  which  is  hereto  annexed  and  to- 
which  the  libelant  craves  leave  to  refer),  bearing  date  the  tenth  day  of 
;March,  in  the  year  aforesaid,  by  which  the  libelant,  for  and  in  considera- 
tion of  the  covenants  and  agreements  thereinafter  mentioned,  to  be  kept 
and  performed  by  the  said  respondent,  did  covenant  and  agree  on  the 
freighting  and  chartering  of  the  said  brig  unto  the  said  respondent  for  a 
voyage  from  the  port  of  New  York  to  Antigua,  La  Guayra,  and  Puerto 
Cabello  and  back  to  New  York,  on  the  terms  in  the  said  charter-party 
mentioned,  that  is  to  say:  1st.  The  said  libelant  engaged  that  the  said 
brig,  in  and  during  the  said  voyage,  should  be  kept  tight,  staunch,  well- 
fitted,  tackled,  and  provided  with  every  requisite  and  with  men  and  provi- 
sions for  such  voyage;  2nd.  The  said  libelant  engaged  that  the  whole  of 
the  said  brig  (with  the  exception  of  the  cabin  and  the  necessary  room  for 
the  accommodation  of  the  crew  and  the  stowage  of  the  sails,  cables,  and 
provisions)  should  be  at  the  sole  use  and  disposal  of  the  said  respondent 
during  the  voyage  aforesaid,  and  that  no  goods  or  merchandise  what- 
ever should  be  laden  on  board  otherwise  than  for  the  respondent  or  his 
agent  without  his  consent  on  pain  of  forfeiture  of  the  amount  of  freight 
agreed  upon  for  the  same;  3d.  The  libelant  further  engaged  to  take  and 
receive  on  board  the  said  brig  during  the  aforesaid  voyage  all  such  lawful 
goods  and  merchandise  as  the  said  respondent  or  his  agent  might  think 
proper  to  ship. 

II. 

That  it  was,  among  other  things,  by  the  said  charter-party  covenanted 
and  agreed  that  the  said  respondent,  for  and  in  consideration  of  the  cove- 
nants and  agreements  to  be  kept  and  performed  by  the  said  libelant, 
chartered  and  hired  the  said  brig  on  the  terms  following  therein  men- 
tioned, to  wit:  1st.  The  said  respondent  engaged  to  provide  and  furnish 
to  the  said  brig  the  necessary  cargoes  or  ballast  for  her  lading  at  the 
several  ports  aforesaid;  2nd.  The  said  respondent  further  engaged  to  pay 
to  the  said  libelant  or  his  agent  for  the  charter  or  freight  of  the  said  brig 
during  the  voyage  aforesaid  in  the  manner  therein  following,  that  is  to 
say:  Five  hundred  and  ten  dollars  per  calendar  month  for  each  and  every 
month  and  pro  rata  for  any  unexpired  month  that  said  vessel  might  be 
employed,  payable  in  current  money  of  the  United  States ;  also  to  pay  all 
the  brig's  foreign  port  charges,  lighterage,  and  pilotage.  The  master  to- 
have  what  money  he  might  require  in  foreign  ports  for  disbursements,  and 
the  balance  payable  on  discharge  of  the  cargo  in  New  Y'^ork. 

m. 

That  afterward,  to  wit,  on  the  twentieth  day  of  March,  in  the  year  afore- 
said, at  the  said  port  of  New  York,  the  said  brig  being  then  and  there 
tight,  staunch,  well-fitted  tackled  and  provided  with  every  requisite  and 
with  men  and  provisions  necessary  for  such  a  voyage  as  in  the  said  charter- 
party  mentioned,  the  said  libelant  and  XY,  master  of  the  brig  aforesaid, 
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loaded  and  received  on  board  of  said  brig  a  full  cargo  of  lawful  goods, 
with  which  the  master  innnediately  set  said  and  proceeded  to  the  port  of 
Antigua  aforesaid,  where  being  afterward,  on  the  third  day  of  April,  in 
the  year  aforesaid,  arrived,  the  said  master  then  and  there  made  a  de- 
livery of  such  part  of  said  cargo  as  was  destined  for  Antigua  aforesaid  to 
the  agents   or   consignees   of  the   said  respondent. 

IV. 

That  the  said  master  afterward,  to  wit,  on  the  twelfth  day  of  April, 
in  the  year  aforesaid,  set  sail  and  proceeded  form  the  said  port  of  Antigua 
to  the  port  of  La  Guyara  aforesaid,  where  being  afterward  arrived,  to  wit, 
on  the  sixteenth  day  of  April,  in  the  year  aforesaid,  the  said  master  then 
and  there  made  a  delivery  of  such  part  of  said  cargo  as  was  destined  to 
La  Guyara  aforesaid,  and  also  took,  loaded,  and  received  on  board  of  said 
trig  five  hundred  bags  of  coffee,  to  be  conveyed  to  New  York. 

V. 

That  the  said  master  afterward,  to  wit,  on  the  twenty-fifth  day  of  April, 
in  the  year  aforesaid,  set  sail  and  proceeded  to  the  port  of  Puerto  Cabello 
aforesaid,  where  being  afterward,  to  wit,  on  the  twenty-sixth  day  of  April, 
in  the  year  aforesaid,  arrived,  the  said  master  then  and  there  made  a  de- 
livery of  the  articles  and  residue  of  the  said  outward  cargo,  and  after- 
ward, to  wit,  on  the  sixth  day  of  May,  in  the  year  aforesaid,  at  Puerto 
•Cabello  aforesaid,  took  on  board  said  brig  a  further  cargo  of  lawful  good.s, 
with  which  the  said  master  set  sail,  and  proceeded  to  the  port  of  New 
York  aforesaid,  where,  he  after  vard,  to  wit,  on  the  twenty-second  day  of 
May,  in  1845,  arrived  and  delivered  the  said  homeward  cargo  to  the  said 
respondent  or  his  agents  at   said  port. 

VI. 

That  the  libelant  has  always  since  the  making  of  said  charter-party 
well  and  truly  performed  and  kept  all  and  singular  the  covenants  and  un- 
dertaking on  his  part  according  to  the  said  charter-party  to  be  performed 
and  kept,  but  the  said  respondent  has  not  well  and  truly  performed  and 
kept  all  and  singular  the  covenants  and  undertakings  on  his  part  according 
to  the  said  charter-party  to  be  performed  and  kept,  as  is  hereinafter  more 
particularly  propounded. 

VII. 

That  on  the  discharge  of  the  said  homeward  cargo  at  the  port  of  New 
Y^ork  aforesaid,  the  sum  of  twelve  hundred  and  forty-one  dollars  and  up- 
ward for  freight,  foreign  port  charge*,  lighterage,  and  pilotage  (after  de- 
ducting $ —  received  by  said  n: aster  in  foreign  ports  for  disbursements) 

became  and  was  due  and  payable  from  the  said  respondent  to  the  said 
libelant  according  to  the  said  charter-party,  and  the  agreement  of  the 
said  respondent,  as  is  alleged  in  the  second  article  of  this  libel. 

VIII. 

That  the  said  respondent  has  paid  to  the  libelant  the  sum  of  six  hundred 
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and  forty-one  dollars  on  account  of  the  said  charter  and  no  more,  and  haa^ 
not  paid  a  balance  of  six  hundred  dollars  due  thereon  from  the  respondent 
to  the  libelant  on  discharge  of  the  said  cargo  at  the  said  port  of  New  York, 
although  often  requested  thereto,  and  now  utterly  neglects  and  refuses 
so  to  do,  to  the  damage  of  said  libelant,  the  full  sura  of  seven  hundred 
and  twenty-five  dollars  and  upward. 

(Conclusion,   see   Form  No.   78.) 

From  Benedict's  Admiralty. 

F.  87. 

Libel   on  charter-party  against   Chaiterers   Refusing  to   Take  Vessel. 
[Title  of  Court  and  Cause.] 

The  libel  of  The  Galgate  Ship  Company,  a  corporation,  against  Starr  & 
Company,  a  corporation,  in  a  cause  of  contract,  civil  and  maritime,  alleges: 

I. 

At  all  the  times  hereinafter  mentioned  the  libelant  was  and  now  is  a. 
corporation,  organized  and  existing  under  the  laws  of  the  United  Kingdom 
of  Great  Britain  and  Ireland.  That  at  all  of  said  times  it  was  the  owner 
of  the  ship  "Galgate"  and  engaged  in  the  business  of  transportation  of 
merchandise  in  and  by  the  said  ship.  At  all  of  said  times  the  respondent 
Z  Company  was  and  now  is  a  corporation,  organized  and  existing  under 
the  laws  of  the  State  of  California  and  engaged  in  the  business,  among 
other  things,  of  buying  and  selling  wheat,  and  chartering  vessels  for  the 
transportation  thereof. 

11. 

On  or  about  the  day  of  ,  IS — ,  at  Liverpool,  England,  Messrs. 

John  Joyce  &  Company,  agents  for  the  owner  of  the  said  ship  "Galgate,"' 
as  such  agents  made  and  entered  into  an  agreement  of  charter-party  in 
writing,  with  Starr  &  Co.,  the  respondents  herein,  by  Balfour,  Williamson 
&  Company,  of  Liverpool,  as  agents  and  under  authority  of  Starr  &  Co., 
for  the  charter  of  said  ship  "Galgate,"  which  was  then  bound  on  a  voyage 
from  New  York  to  Melbourne,  and  thence  to  San  Francisco,  a  copy  of 
which  charter-party  hereunto  annexed  is  hereby  referred  to  and  made  a. 
part  of  this  libel. 

in. 

The  said  ship  "Galgate,"  in  pursuit  of  the  voyage  on  which  she  was  en- 
gaged at  the  date  of  the  making  of  said  charter-party,  arrived  at  the  port 

of  San  Francisco  on  the day  of ,  18 — ,  notice  whereof  in  writing 

was  given  to  Starr  &  Co.  by  Messrs.  Belfour,  Guthrie  &  Co.,  who  are  the 
agents  for  the  owner  of  the  said  ship. 

On  the  day  of ,  18 — ,  the  inward  cargo  of  said  vessel  having' 

l)een  so  far  discharged  as  to  make  stiffening  necessary  to  enable  her  to 
complete  the  discharge  thereof,  the  master  of  said  vessel  notified  Starr  & 
Co.,  charterers  as  aforesaid,  of  said  facts  in  writing,  stating  the  amoimt 
of  stiffening  required,  and  accompanying  the  said  notice  with  a  certificate 
of  Captain  John  Metcalfe,  a  competent  surveyor  resident  at  said  port, 
stating  that  the  said  vessel  was  ready  to  take  in  said  stiffening;  and  the- 
said  master  in  and  by  said  notice    requested  the  charterers  to  send  to  said 
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ship  a  surveyor  employed  or  selected  by  themselves  to  make  the  re-exami- 
nation and  report  of  tlie  condition  of  the  vessel  as  provided  in  said  cliarter- 
party. 

IV. 

On  the  day  of  ,  18—,  Starr  &  Co.  notified  the  master  of  said 

ship,  in  answer  to  his  said  notice,  in  writing,  referred  to  in  the  foregoing 
paragraph  of  this  libel,  that  the  said  ship  was  not  under  charter  to  them 
and  that  they  would  not  stiffen  or  load  her. 

V. 

At  the  time  of  said  refusal  of  said  charterers  to  carry  out  the  obligations 

of  the  charter-party  entered  into  by  them,  the  rates  of  charter  for  sliij)s  of 

the  size  and  position  with  reference  to  loading  of  the  said  ship  "(ialgate," 

and   for  the  voyage   named   in   the   said   charter-party,   had   fallen   in   the 

market  of  the  port  of  San  Francisco  to  per  ton,  equivalent  to  $ 

per  ton  in  gold  coin  of  the  United  States,  at  which  rate  only,  if  at  any 
rate,  employment  of  the  said  vessel  could  be  had  by  the  owners  thereof. 

VI. 

The  carrying  capacity  of  said  "Galgate"  for  the  voyage  mentioned  and 
agreed  upon  in  said  cliarter-party  was  three  thousand  five  hundred  tons, 
and  the   amount  therein   provided  to   be   received  by   the   libelant   for   the 

carriage  of  a  cargo  by  said  vessel  was  at  the  rate  of  per  ton,  the  sum 

of  seven  thousand  pounds  sterling,  or  thirty-four  thousand  and  twx'nty 
dollars  in  United  States  gold  coin.     The  highest  amount  obtainable  by  the 

owner  of  said  ship  after  the  repudiation  of  said  charter-party,  viz.,  ,. 

was  the  sum  of  two  thousand  eight  hundred  and  forty-three  pounds  and 
fifteen  shillings  or  thirteen  thousand  eight  hundred  and  twenty  dollars 
and  sixty-two  cents  in  gold  coin  of  the  United  States. 

The  actual  loss  caused  to  the  libelant  by  reason  of  the  said  breach  of 
charter-part}'  on  the  part  of  Starr  &  Co.  was  and  is  the  sum  of  four  thou- 
sand one  hundred  and  fifty-six  pounds  and  five  shillings  sterling,  or 
twenty  thousand  one  hundred  and  ninety-nine  dollars  and  thirty-eight 
cents,  gold  coin  of  the  United  States,  in  which  sum  the  libelant  has  been 
damaged. 

VII. 

The  libelant  was  at  all  times  hereinbefore  mentioned  ready  and  willing 
to  carry  out  in  every  respect  the  obligations  of  said  charter-party  im- 
posed upon  it,  and  did  in  fact  carry  out  each  and  every  thereof  so  far  as 
it  was  permitted  so  to  do  by  the  respondent. 

Vlll. 

(Conclusion,  Form  No.  78.) 
PAGE  &  EELLS, 

ANDROS  &  FRANIv, 

Proctors  for  Libelant. 
Starr  &  Co.  v.  Galgate  Ship  Co  Ld.,  58  Fed.  Rep.  804 :  2f)  U.  S.  App.  599. 
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F.  88. 
Libel  for  Demurrage. 

District  Court  of  the  United  States  of  America  for  the  Northern  District 

of  California. 
GEORGE  McLEOD, 

Libelant, 


SIXTEEN  HUNDRED  TONS  OF  NITRATE   OF 

SODA  IN  Bags,  Cargo  of  the  ship  "Dunstaffnage." 
To  the  Honorable,  etc. 

The  libel  of  George  McLeod  against  sixteen  hundred  tons  of  nitrate  of 
soda  in  bags,  cargo  of  the  ship  "Dunstaffnage"  and  all  persons  lawfully 
intervening  for  their  interest  therein,  in  a  cause  of  contract,  civil  and  mari- 
time, alleges : 

I. 

That  at  all  the  times  hereinafter  mentioned  said  libelant  was  the  sole 
owner  of  the  British  bark  "Dunstaffnage,"  a  vessel  of  eight  hundred  and 
forty-nine  tons  or  thereabouts,  register  measurement. 

II. 

That  on  or  about  the  sixteenth  day  of  September,  1890,  Scammel  Bros, 
of  New  York,  then  and  there  acting  as  agents  for  and  on  behalf  of  this 
libelant,  entered  into  a  charter-party  with  Messrs.  I.  W.  Grace  &  Co.  of 
San  Francisco,  a  copy  of  which  is  hereto  annexed  and  made  a  part  of  this 
libel,  bearing  date  the  sixteenth  day  of  September,  1890,  by  which  the  said 
libelant,  in  consideration  of  the  covenants  and  agreements  hereinafter  men- 
tioned, to  be  kept  and  performed  by  the  said  charterers,  did  covenant  and 
agree  on  the  freighting  and  chartering  of  said  bark  unto  the  said  char- 
terers for  a  voyage  from  a  safe  nitrate  port  as  ordered  by  charterers  or 
their  agents  to  San  Francisco,  California,  direct,  to  discharge  at  any  safe 
berth  or  anchorage  in  San  Francisco  bay,  as  charterers  may  direct:  (load- 
ing port  to  be  named  by  charteres  at  last  named  port  at  which  vessel 
discharges  lumber)  for  the  charter  money  and  on  the  terms  and  condi- 
tions mentioned  in  said  charter-party. 

III. 

That  among  other  things  it  was  in  said  charter-party  agreed  between 
the  libelant  and  the  said  charterers  that  the  charterers  should  have  thirty 
working  lay  days  for  loading  said  bark  at  the  port  of  loading,  and,  in 
case  the  vessel  should  be  longer  detained,  the  said  charterers  agreed  to  pay 
the  said  libelant  demurrage  at  the  rate  of  four  pence  sterling  per  ton 
register  per  day  for  each  and  every  day  so  detained,  provided  such  deten- 
tion was  by  default  of  said  charterers  or  their  agents;  and  it  was  further 
agreed  in  and  by  said  charter-party  that  the  charterer's  liability  should 
cease  on  completion  of  loading  and  that  the  vessel  should  have  a  lien  on 
the  cargo  for  all  freiglit,  dead  freight  and  demurrage  which  might  become 
•due  under  said  charter-party. 
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IV. 

That  thereafter  the  said  bark,  having  fully  discharged  her  cargo  at 
.  Autofogasta,  in  the  republic  of  Chile,  and  having  duty  notified  the  char- 
terers thereof,  the  said  charterers  then  and  there  named  the  port  of 
Caleta  Buena,  in  the  republic  of  Chile,  as  the  loading  port,  and  then  and 
there  requested  the  master  of  said  bark  to  repair  to  said  last-named  purt 
for  his  cargo.  That  thereupon  the  said  master  did  repair  with  said  bark 
to  said  port  of  Caleta  Buena  as  directed,  where  he  arrived  on  the  after- 
noon of  the  ninth  day  of  February,  1891,  being  then  and  there  without 
cargo  and  unnecessary  ballast;  and  the  master  then  and  there  duly  notified 
said  charterers  that  said  vessel  was  ready  to  proceed  with  the  loading 
as  per  said  charter-party. 

V. 

That  at  the  time  of  the  arrival  of  the  said  vessel  at  said  port  of 
Caleta  Buena  the  said  port  was  under  a  blockade  declared  by  the  Chilean 
government,  but  that  thereafter,  to  wit,  on  the  fifteenth  day  of  February, 
1891,  the  said  blockade  was  raised  and  the  said  port  was  declared  open 
and  the  shipment  of  nitrate  authorized  therefrom,  whereupon  the  said 
master  again  demanded  of  said  charterers  to  furnish  him  with  a  cargo  as 
per  said  charter-party. 

VT. 

That  thereafter,  the  said  charterers  commenced  to  furnish  said  vessel 
with  a  cargo  of  nitrate,  but  notwithstanding  that  said  bark  was  from  the 
said  ninth  day  of  February,  1891,  at  the  direction  and  disposal  of  said 
charterers,  and  notwithstanding  there  was  no  fault  or  remissness  on  the 
part  of  the  said  libelant,  the  said  charterers,  by  their  own  default,  did  not 
load  the  said  bark  and  give  her  dispatch  from  the  said  port  of  Caleta 
Buena  within  thirty  days,  but  delayed  her,  contrarj-  to  the  terms  of  said 
■charter-party,  until  the  twenty-third  day  of  April,  1891;  and  thereafter, 
on  April  28,  said  vessel  sailed,  and  the  said  libelant  became  thereby  en- 
titled to  demand  from  said  charterers  demurrage  for  twenty-eight  days 
at  the  rate  of  four  pence  sterling  per  ton  per  day,  amounting  to  the  sum  of 
nineteen  hundred  and  twenty-seven  dollars  and  thirty-seven  cents,  or 
thereabouts. 

VITI. 

That  said  vessel  well  and  faithfully  performed  said  voyage,  but  not- 
withstanding said  charterers  have  been  frequently  requested  to  pay  the 
said  sum  of  nineteen  hundred  and  twenty-seven  dollars  and  thirty-seven 
cents,  the  demurrage  aforesaid,  they  have  refused  and  still  refuse  so  to  do. 

VII. 

(Conclusion,  Form  No.  78  [prayer])  "that  this  honorable  Court  will  b« 
pleased  to  decre  the  payment  of  the  amount  aforesaid,  with  costs  and  in- 
terest; that  said  sixteen  hundred  tons  of  nitrate  of  soda  in  bags  be  con- 
demned, etc."  GEORGE  McLEOD, 

ANDROS  &  FRANK, 
Prooctors  for  Libelant. 

Sixteen  Hundred  Tons  Nitrate  of  Soda,  55  Fed.  Rep.  528;  15  U.  S. 
App.  369. 
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F.  89. 
Libel  for  Demurrage — Detention  in  Loading. 
[Title  of  Court.] 

The  Ship  '-ALEX  GIBSON."  Her  Tackle,  etc.,  THE 
PORTLAND  SHIPPING  CO., 

Libelant. 
To  the  Honorable,  etc. 

The  Portland  Shipping  Co.  brings  this  its  libel  in  a  cause,  civil  and 
maritime,  of  contract  and  damage  against  the  ship  "Alex.  Gibson,"  her 
tackle,  apparel,  furniture,  and  freight,  and  articulates  and  alleges  as 
follows: 

I. 
During  all  the  times  hereinafter  mentioned  the  libelant  was  and  still 
is  a  corporation,  duly  organized  and  operated  under  the  laws  of  Oregon^ 
with  its  principal  place  of  business  in  the  city  of  Portland,  State  of  Oregon, 
and  whereof  Wm.  S.  Gibson  was  and  is  president.  The  ship  "Alex.  Gibson" 
was  and  is  an  American  ship  of  Thomaston,  Maine,  of  two  thousand  seven 
hundred  and  twenty-one  tons  measurement,  whereof  J.  R.  Speed  was  and 
is  master,  and  Edward  O'Brien  was  and  is  sole  owner,  and  said  ship  is 
now  lying  at  Port  Townsend,  Washington  Territory. 

n. 

Hertofore,  to  wit,  on  December  3,  1887,  the  libelant,  at  Portland,  Ore- 
gon, entered  into  a  contract  of  affreightment  with  the  owners  of  the  ship 
"Alex.  Gibson,"  by  a  charter-party  duly  executed  and  delivered,  wherein 
and  whereby  it  was  mutually  agreed  and  provided,  amongst  other  things, 
that  the  whole  of  said  ship,  except  the  deck,  cabin,  and  necessary  room  for 
the  crew  and  stowage  of  provisions  or  cables,  said  ship  being  then  lying  at 
Tacoma,  W.  T.,  was  chartered  to  libelant  to  carry  a  full  and  complete 
cargo  of  wheat  to  be  received  on  boara  said  ship  at  Tacoma,  W.  T.,  and 
carried  to  a  direct  port  or  to  Queenstown  or  to  Falmouth,  in  the  United 
Kingdom,  for  orders,  and,  after  being  so  loaded  said  ship  was  to  await  the 
orders  of  libelant  at  Tacoma,  W.  T.,  and  that  in  loading  said  wheat  the 
said  ship  should  employ  stevedores  nominated  by  said  libelant  and  satis- 
factory to  libelant,  provided  that  the  charge  should  not  exceed  that  cur- 
rent at  the  time  in  Tacoma,  W.  T.,  for  competent  stevedoring,  and  cargo 
to  be  stowed  under  the  captain's  supervision  and  direction. 

And  that  for  loading  and  awaiting  orders  at  Tacoma,  W.  T.,  the  libelant 
should  have  thirty  working  days  (rainy  days  not  to  be  counted  as  lay 
days),  in  which  no  cargo  or  cost  for  demurrage  should  be  claimed  or 
allowed  against  libelant.  Said  lay  days  to  begin  to  run  only  twenty-four 
hours  after  the  inward  cargo  or  ballast  had  been  discharged  and  the  ship 
made  ready  to  receive  said  wheat,  and  the  libelant  had  been  given  written 
notice  by  the  master  that  his  ship  was  so  ready.  And  that  bills  of  lading 
were  to  be  duly  and  properly  signed  and  delivered  to  the  libelant,  and 
certificate  of  surveyor  furnished  libelant. 

As  to  good  stowage,  demurrage,  general  condition,  and  draught  of  water, 
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said  bills  of  lading  and  certificate  to  be  delivered  by  the  master  to  libelants 
at  Tacoma,  W.  T.,  before  the  departure  of  the  vessel  from  said  port  of 
loading.  Loading  not  to  commence  before  December  15,  1887,  except  to 
charterer's  option  and  various  other  covenants  and  agreements  material  to> 
this  libel  and  in  said  charter-party  contained,  a  true  copy  whereof,  and 
of  the  whole  thereof,  is  hereto  appended  and  referred  to  and  made  a  part 
of  this  libel.  That  said  ship  and  its  owner  was  and  is,  by  the  terms  of 
said  charter-party,  expressly  bound  to  the  true  and  faithful  performance 
of  each  and  every  of  the  aforesaid  agreements  and  of  every  part  of  such 
charter-party,  on  stipulated  damages  in  the  sum  of  twenty- seven  thousand 
five  hundred  dollars. 

III. 

That  after  the  execution  of  the  charter-party  aforesaid,  to  wit.  on  De- 
cember 12,  1887,  said  master  gave  libelants  notice  that  he  would  be  able 
to  take  on  stiflfening  on  December  14.  And  thereafter,  as  soon  as  he  was 
ready,  to  wit,  on  December  14,  libelant  promptly  tendered  to  said  master 
and  ship  all  the  wheat  needed,  either  for  stiffening  or  cargo;  said  ship 
wa.s  at  this  time  alongside  of,  and  said  wheat  was  on,  the  dock  of  the 
Tacoma  Dock  &  Warehouse  Co.,  at  Tacoma,  W.  T.  Said  master,  without 
cause,  refused  to  accept  said  wheat,  or  any  wheat  from  libelant,  and 
wilfully  persisted  to  refuse  to  take  or  load  any  wheat  on  said  ship,  or 
to  comply  with  the  terms  of  the  charter-party  aforesaid,  and  took  said 
ship  away  from  said  dock,  and  persisted  and  continued  in  said  refusal  for 
a  month,  from  December  5,  1887,  to  January  5,  1888,  all  of  which  was  in 
violation  and  breach  of  the  charter-party  aforesaid. 

Said  master  alleged  and  maintained  during  the  entire  period  last  afore- 
said, his  determination  to  employ  as  stevedores,  and  to  load  the  wheat  of 
libelants  aboard  said  ship  by  the  means  and  services  of  certain  stevedores 
of  Tacoma,  W.  T.,  to  wit,  Messrs.  De  Lion  and  AValker,  operating  under 
the  name  and  style  of  the  Stevedores'  Co-operating  Union.  Said  steve- 
dores were  and  are  incompetent,  unskilled,  and  irresponsible,  and  very  un- 
satisfactory to  the  libelant. 

Libelant  promptly  notified  said  master  that  the  stevedores  employed 
by  him  as  aforesaid  were  unsatisfactory  to  libelant  for  good  and  suffi- 
cient reason,  as  aforesaid,  and  nominated  to  said  master  as  stevedores  to 
handle  and  stow  said  wheat  on  said  ship  Messrs.  Cunningham  and  ilul- 
lins,  the  only  other  persons  in  Tacoma  engaged  in  th  stevoredoring  business, 
and  satisfactory  to  charterers.  Said  CuTiningham  and  Mullins,  to  wit, 
from  December  5,  1887,  to  January  5,  1888,  tendered  their  services  as 
stevedores  as  aforesaid  to  said  master,  and  offered  to  load  and  stow  said 
cargo  under  the  supervision  and  direction  of  said  master,  and  at  the 
rate  current  at  the  time  in  Tacoma,  to  wit,  thirty-two  and  one  half  cents 
per  ton,  all  of  which  proffers  of  service  said  master  refused  as  aforesaid, 
said  master  persisted  in  his  neglect  and  opposition,  and  refused  to  som- 
such  delay  he  had  acted  at  his  peril,  and  libelant  Avould  hold  all  parties 
responsible  for  all  damages  resulting  from  such  delay.  That,  nevertheless, 
said  master  persisted  in    his  neglect  and   opposition,   and  refused  to   com- 
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ply  witli  said  charter-party  as  aforesaid  until  January  5,  188S,  when  he 
accepted  said  Cunningham  and  Mullins  as  stevedores,  to  begin  work  at 
once. 

IV. 

Libelant  has  never  received  any  notice  whatever  from  said  master  as 
to  when  his  ballast  and  inward  cargo  was  or  would  finally  be  discharged, 
and  said  ballast  was  not  discharged,  nor  said  ship  ready  to  receive  cargo 
under  the  charter-party  aforesaid,  until  the  afternoon  of  January  12,  1888. 

Thereafter,  and  within  the  next  thirty  days,  there  were  six  very  stormy 
and  rainy  days,  not  Sundays,  to  wit,  January  17,  18,  19,  1888,  and  the 
lay  days  to  which  libelant  is  entitled  under  the  charter  and  of  giving 
notice  by  the  master  as  therein  prescribed  would  not  have  expired  until 
February  24,  1888;  nevertheless  said  master,  in  defiance  of  the  orders  of 
the  libelant,  and  against  libelant's  urgent  protest,  and  without  any  sail- 
ing orders  from  libelant,  removed  said  ship  from  the  port  of  Tacoma, 
Washington  Territory,  to  Port  Townsend,  Washington  Territory,  on  Feb- 
ruary 16,  1888,  in  violation  of  said  charter-party. 

V. 

That  said  master  removed  said  ship,  as  last  hereinbefore  articulated, 
-without  requiring  bills  of  lading  for  said  cargo  or  any  part  thereof,  and 
without  furnishing  any  certificate  of  survey,  as  in  said  charter-party  pro- 
vided, and  said  master  refused  to  sign  any  bills  of  lading,  and  so  per- 
sisted until  W.  S.  Gibson,  president  of  the  Portland  Shipping  Co.,  per- 
sonally went  to  Tacoma,  Washington  Territory,  to  procure  the  same  to 
be  signed,  when,  on  February  20,  1888,  the  master  signed  said  bills  of 
lading. 

VI. 

That  there  was  loaded  into,  and  now  is  on  said  ship,  a  cargo  as  afore- 
said, to  wit,  3039.258 — 2240  tons  good  merchantable  Walla  Walla,  Palouse 
wheat,  of  2240  pounds  to  the  ton,  which  loading  was  completed  February 
16,  1888. 

VII. 

The  selling  market  price  for  said  wheat,  for  the  shipment,  to  be  made 
not  later  than  January  31,  1888  (was  34  s.  6  d.  sterling  per  quarter  of  five 
hundred  pounds;  that  prior  to  January  5,  1888,  the  market  had  declined 
1  s.  6  d.  sterling  per  quarter,  and  now  is  still  lower;  that  said  wheat  had 
lieen  bought  by  libelant  and  held  ready  for  shipment  from  the  time  of 
lier  charter. 

VIII. 

By  reason  of  the  gross  and  wilful  violation  of  said  charter-party,  aa 
hereinbefore  articulated,  especially  as  set  forth  in  articles  II.  and  IV.  of 
this  libel,  libelant  was  unable  to  enter  into  any  contract  of  sale,  or  any 
contract  for  any  delivery  of  any  cargo  by  said  ship  "Alex.  Gibson,"  where- 
by libelant  is  damaged  as  follows: 
By  law  of  profit  and  decline  in  price  of  wheat  as   aforesaid,  to  wit, 

in  the  sum  of  $5,100 
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By  law  of  interest  on  the  value  of   said   cargo,  at   10   jicr   cent   per 

annum    lOO 

By  premium   for  fire  insurance  during  thirty  days   said   %\heat  was 

unnecessarily  held  and  delayed   140 

And  by  reason  of  the  aforesaid  conduct  of  said  master,  and  breaches 
of  said  charter-party,  especially  as  set  forth  in  articles  III,  IV,  and  V^ 
of  said  libel,  libelant  was  obliged  to  and  did  employ  legal  counsel,  and  sent 
its  manager  and  president,  together  with  its  attorneys,  to  Tacoma  and 
Seattle,  Washington  Territory,  wherefore   libelant  is  damaged  as  follows: 

By  counsel's  fee  as  aforesaid  $500 

By   costs  and  expenses   of   travel,   loss   of   time,   and   disturbance   to 

libelant's  business    500 

and  there  is  due  and  owing  to  libelant  from  the  owner  of  said  ship,  by 
reason  of  the  breaches  of  said  charter-party,  hereinbefore  set  forth,  stip- 
ulated damages  in  the  sum  of  $27,500. 

IX. 

(Conclusion.    See  Form  No.  79.) 

Portland  Shipping  Co.  v.  The  "Alexander  Gibson,"  44  Fed.  Rep.  371 ;  15 
U.  S.  App.  155. 

F.  90. 

Libel  for  Collision. 

(General  Scheme  of  Libel.) 
Commencement. 

1.  The  names  of  the  colliding  \essels,  and  the  names  of  their  masters. 

2.  The  time  of  the  collision. 

3.  The  place  of  the  collision. 

4.  The  direction   of  the   wind. 

5.  The  state  of  the  weather. 

6.  The  state  and  force  of  the  tide. 

7.  The  depth  of  the  water   (if  important). 

8.  The  course  and  speed  of  libelant's  vessel  when  the  other  was  first 
seen. 

9.  The  lights,  if  any,  carried  by  libelant's  vessel. 

10.  The  distance  and  bearing  of  the  other  vessel  when  first  seen. 

11.  The  lights,  if  any,  carried  by  her. 

12.  Whether  any  lights  of  the  other  vessel,  other  than  those  first  seen, 
came  into  view  before  the  collision. 

13.  What  measures  were  taken,  and  when,  to  avoid  the  collision. 

14.  The  parts  of  each  vessel  which  first  came  into  contact. 

15.  What  mistakes  were  made  by  the  other  vessel,  and  in  what  respect 
they  contributed  to  or  caused  the  collision. 

16.  What  injury  was  done  to   the   libelants  vessel. 

17.  The  amount  of  damages  claimed. 

(a)   From  Pugh's  Admiralty  Forms;   ante,  §  1243  et  seq. 
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F.  91. 

Libel  in  Rem,  Damages  by  Collision. 

(Steam  and  Steam.) 

[Title  of  Court  and  Cause.] 

To  the  Honorable  ,  Judge  of  the  District  Court  of  the  United 

States  for  the  District  of  • 

The  libel  of  Jacob  Xel.son,  a  citizen  and  resident  of  Tacoma,  Pierce  coun- 
ty,  Washington,   against    tlie   steamer    "Premier,"    whereof  Gilroy 

■was  and  is  master,  her  engines,  boilers,  tackle,  apparel  and  furniture, 
and  all  persons  intervening  for  their  interest  therein,  and  whereof  libel- 
ant is  informed  and  believes  that  one  Spencer,  a  citizen  of  Port- 
land, Oregon,  is  and  was,  at  the  time  of  the  collision  hereinafter  set  forth, 
■owner,  and  against  the  steamship  or  collier  "Willamette,"  whereof  C.  K. 
Hansen  was  and  is  master,  her  engines,  boiler,  tackle,  apparel,  and  furni- 
ture and  all  persons  intervening  for  their  interest  therein  whereof  libelant 
is  informed  and  believes  that  the  Oregon  Improvement  Company,  a  for- 
eign corporation  organized  under  the  laws  of  the  State  of  Oregon,  are  the 
owners  and  were  so  at  the  tinr.e  of  the  collision  hereafter  set  forth, 
alleges: 

I. 

That  on  the  eighth  day  of  October,  1892,  the  libelant  took  passage  on 
the  aforesaid  steamer  "Premier,"  for  the  city  of  Port  Townsend,  bound 
for  the  city  of  Tacoma,  the  destination  of  libelant,  having  paid  for  his 
passage  thereon  from  said  city  of  Port  Townsend  to  said  city  of  Tacoma, 
all  within  the  boundaries  of  the  State  of  Washington,  he  having  pur- 
chased a  first-class  ticket  entitling  him  to  passage  upon  said  steamer  from 
tiie  said  city  of  Port  Townsend  to  said  city  of  Tacoma. 

II. 

That  said  steamer  '-Premier"  left  the  said  city  of  Port  Townsend  about 
1:35  o'clock  P.  M.  on  said  eighth  day  of  October,  1892,  libelant  being  on 
board  of  said  steamer. 

III. 

Libelant  further  alleges  on  information  and  belief  that  on  the  said 
•eighth  day  of  October  said  steamship  or  collier  'Willamette"  left  the 
city  of  Seattle  in  the  State  of  Washington  for  the  ciy  of  San  Francisco, 
in  the  State  of  California. 

IV. 

That  while  upon  the  voyage  of  said  steamer  '"Premier,"  upon  navigable 
•waters  of  Puget  Soimd,  about  eight  or  ten  miles  southerly  froir  said 
■city  of  Port  Townsend,  between  two  and  four  o'clock  in  the  afternoon 
of  said  eighth  day  of  October,  1892,  said  steamer  "Premier"  came  into  col- 
lision with  said  steamship  or  collier  'Willamette,'  whereof  C.  K.  Hansen 
was  and  is  master  and  commander;  that  through,  by  and  in  consequence 
of  said  collision,  this  libelant  had  two  of  his  ribs  broken  on  the  left  side 
of  his  body,  and  his  left  arm  severly  injured;  also  his  left  leg,  and  was 
also  injured  internally,  all  of  which  injuries  this  libelant  is  informed  and 
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believes  will  be  permanent;  that  by  reason  of  such  injuries  this  libelant 
has  suffered  greatly  in  both  body  and  mind,  and  that  the  physical  suffer- 
ing, through  pain  and  anguish,  has  been  and  is  intense. 

V. 

That  by  reason  of  said  injuries  this  libelant  has  been  compelled  to  incur, 
and  has  incurred  great  expense  in,  securing  medical  and  surgical  aid,  to 
wit,  in  the  sum  of  $100. 

VI. 

That  this  libelant,  just  prior  to  the  injuries  received  as  herein  alleged, 
was  in  perfect  physicial  condition  and  health  and  was  able  to  perform  and 
did  perform,  daily  labor  for  long  time  prior  to  said  accident,  which  brought 
him  the  sum  of  $2.25  per  day;  that  he  believes  that  he  will  never  be  able 
again  and  on  account  of  said  injuries,  to  earn  his  living  by  daily  labor; 
that  he  has  a  wife  and  one  minor  child  who  are  dependent  upon  him  for 
their  maintenance  and  support. 

VII. 

That  at  the  time  said  collision  occurred,  and  at  the  place  where  said 
■collision  occurred,  said  steamer  "Premier"  and  said  steamship  or  coUiev 
'Willamette"  were  both  and  each  running  at  a  high  rate  of  speed,  and 
at  the  same  time  they  were  both  and  each  passing  through  a  fog;  that, 
owing  to  the  high  rate  of  speed  at  which  each  of  said  vessels  was  running, 
and,  as  the  libelant  is  informed  and  believes,  through  the  careless  and 
negligent  manner  in  which  the  officers  and  crew  of  said  "Premier"  managed 
said  "Premier,"  (and  the  said  officers  and  crew  or  those  who  were  on 
the  watch  were  either  negligent  in  not  discovering  said  steamship  or 
collier  in  time  to  avoid  such  collision,  or,  in  seeing  said  steamship  or 
collier  "Willamette,"  were  grossly  negligent  in  not  causing  said  steamboat 
to  be  stopped  before  colliding,  or  causing  her  course  to  be  changed), 
and  through  the  careless  and  negligent  manner  in  which  the  officers  and 
crew  of  said  steamship  or  collier  'Willamette"  was  damaged,  (and  the 
officers  and  crew  of  said  steamship  or  collier  "Willamette,"  or  those  who 
were  on  the  watch,  were  either  negligent  in  not  discovering  said  steamer 
"Premier"  in  time  to  avoid  such  collision,  or,  seeing  said  steamer  "Premier," 
were  grossly  negligent  in  not  causing  said  steamship  or  collier  "Willa- 
mette" to  be  stopped  before  colliding,  or  causing  her  course  to  be  changed) ; 
that  said  accident  or  collision  occurred  causing  the  injuries  to  this  libelant, 
•although  libelant  at  the  same  time  was  exercising  due  and  proper  care, 
and  without  any  fault  or  negligence  on  his  part. 

VIII. 

That  prior  to  the  commencement  of  this  action  this  libelant  made  a 
demand  upon  the  master  of  the  said  steamer  "Premier"  and  the  .  .isler 
of  the  said  steamship  or  collier  "Willamette,"  and  upon  the  owners  of  said 
vessels,  and  each  of  them,  for  the  sum  of  $5,000,  all  of  which  said  masters 
.and  owners  of  said  vessels  refused  to  pay,  or  any  part  thereof. 
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IX. 

That  at  the  time  of  filing  this  libel,  to  wit,  on  the  twenty-fifth  day  of 
October,  1892,  the  respondents,  and  each  of  them,  the  steamer  "Premier" 
and  the  steamship  or  collier  "Willamette,"  were  in  the  waters  of  Puget 
Sound,  within  the  jurisdiction  of  this  Court  and  the  boundaries  of  the 
State  of  Washington. 

X. 

(Conclusion,  Form  No.   79.) 
The  "Willamette,"  59  Fed.  Rep.  797;  44  U.  S.  App.  26-96. 

F.  92. 
Libel  in  Personam,  Damages  by  Collision. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  Eliza  A.  Smith,  a  resident  of  ,  against  the  Oc- 
cidental &  Oriental  Steamship  Company,  a  corporation,  and  Pacific  Coast 
Steamship  Company,  a  corporation,  and  alleges: 

L 

That  the  respondent  Occidental  &  Oriental  Steamship  Company  is  a 
corporation  duly  organized  and  incorporated  for  the  purpose  of,  and  was. 
at  all  the  times  herein  mentioned,  and  still  is,  conducting  business  as  a 
common  carrier,  engaged  as  such  in  running  steamships  and  carrying  pas- 
sengers thereon,  for  hire  between  the  port  of  San  Francisco  in  California, 
and  other  ports  of  the  Pacific  ocean,  and  at  all  the  times  herein  mentioned 
was,  and  still  is,  the  proprietor  of  a  certain  steamship  named  the 
''Oceanic,"  which  was  and  is  employed  by  said  respondent  in  making  voy- 
ages carrying  passengers  beteen  San  Francisco  and  Yokohama. 

IT. 

(Similar  allegation  as  to  the  Pacific  Coast  Steamship  Company),  and 
that,  up  to  the  time  of  the  sinking  and  loss  of  such  steamship,  on  August 
22,  1888,  as  hereinafter  set  forth,  was  the  proprietor  of  a  certain  steam- 
ship named  the  'City  of  Chester,"  which  was  employed  by  said  repondent 
in  making  voyages,  carrying  passengers  for  hire  on  the  Pacific  ocean  be- 
tween San  Francisco  and  Eureka,  California. 

in. 

That,  on  the  22nd  day  of  August,  1888,  at  San  Francisco,  California,  the 
respondent  Pacific  Coast  Steamship  Company  received  M.  E.  Smith  aboard 
its  said  steamship  "City  of  Chester,"  for  the  purpose  of,  and  under  a 
contract  for,  conveying  her,  the  said  M.  E.  Smith,  as  a  passenger  on  said 
steamship  from  San  Francisco  to  Eureka,  California,  for  the  price 
charged  by  said  respondent  therefor,  and  which  price  for  such  passage 
was,  on  behalf  of  said  M.  E.  Smith,  fully  paid  to  said  respondent  in  ad- 
vance. 

IV. 

That  respondents  herein,  on  said  22nd  day  of  August,  1888,  so  negligently,. 
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unskillfully  and  wrongful!}'  conducted  tlieniselvcs,  and  so  mi.sLoliavod 
in  the  management  of  their  respective  steamships,  the  "Oceanic"  and  the 
"City  of  Chester,"  that,  through  the  gross  negligence,  unskillfullness  and 
wrongful  acts  of  respcndents,  tlieir  respective  agents,  servants  and  em- 
ployees, said  two  steainships,  the  '"Oceanic"  and  the  "City  of  Chester," 
were  caused  to  collide  and  strike  together  at  or  near  the  entrance  to  the- 
harbor  of  San  Francisca,  and  within  less  than  three  miles  from  the  shore, 
and  thereby  and  through  the  gross  negligence,  unskillfullness  and  wrong- 
ful acts  of  respondents,  their  respective  agents,  servants  and  employees, 
said  steamship  the  "City  of  Chester"  was  caused  immediately  to  sink  be- 
neath the  waters  and  was  wholly  lost,  and  the  said  M.  E.  Smith,  who 
was  as  aforesaid  a  passenger  on  board  said  steamship,  was  carried  down 
with  said  steamship  beneath  the  waters,  and  thereby,  and  without  any 
fault  or  negligence  on  her  part,  or  on  the  part  of  libelant,  but  solely 
through  the  gross  negligence,  unskillfullness  and  wrongful  acts  of  the  re- 
spondents, their  respective  agents,  servants  and  employees,  the  said. 
M.  E.  Smith  was  drowned  and  deprived  of  her  life. 

V. 

That  said  M.  E.  Smith  was  at  the  time  of  her  death  an  infant  of  the 
age  of  about  five  years. 

That  the  father  of  the  said  M.  E.  Smith  was  Henry  Smith,  and  he  was 
also  at  same  time  a  passenger  on  said  steamship  the  "City  of  Chester" 
and  lost  his  life  at  the  same  time  in  the  same  manner,  and  under  the  same 
circumstances  as  did  said  M.  E.  Smith.  That  said  I\I.  E.  Smith  was  the 
daughter  of  the  libelant,  and,  by  reason  of  her  death,  caused,  as  aforesaid, 
by  the  negligent,  unskillful  and  wrongful  acts  of  respondents,  libelant 
has  been  damaged  in  the  full  sum  of  $20,000. 

VI. 

(Conclusion,  Form  No.  78,  asking  for  damages,  $20,000.) 
Smith's  Administrator  v.  Occidental  &  Oriental  S.  S.  Co.  et  al.,  Gl  Fed- 
Rep.  338;   44  U.   S.  App.  353. 

F.  93. 
Libel  in  Rem — Collision. 
(Steamer  and  Bark,  at  Night.) 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  the  Pacific  Coast  Steamship  Company,  owner  of  the  Ameri- 
can steamship  "State  of  California,"  against  the  American  barkentine 
"Portland,"  her  tackle,  apparel,  boats  and  furniture  and  against  all  persons 
lawfully  intervening  for  their  interests  in  the  same,  in  a  cause  of  collision, 
civil  and  maritime,  allege  as  follows: 

I. 

That  at  all  the  times  herein  mentioned,  the  libelant,  the  Pacific  Coast 
Steamship   Company,  was  a  corporation  duly  incorporated,  organized  and! 
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■doing  business  under  the  laws  of  the  State  of  California,  and  under  the 
corporate  name  of  Pacific  Coast   Steamship  Company. 

That  at  all  the  times  herein  mentioned,  the  said  libelant  was  the  sole 
owner  of  the  American  steamship  called  the  'State  of  California,"  her 
engines,  boilers,  machinery,  boats,  tackle,  apparel,  and  furniture,  and  that 
said  steamship  has  heretofore  been  engaged  in  voyaging  between  San 
Francisco,  Caliiornia,  and  Portland,  Oregon. 

II. 
That,  in  tlie  month  of  April,  188G,  tlie  said  steamship,  being  tight, 
staunch,  well  officered  and  manned,  and  with  good,  proper,  and  well  con- 
ditioned macliinery,  and  well  and  properly  provided,  apparelled  and 
equipped,  with  General  Debney  in  command  as  master,  departed  from  the 
port  of  Porthind,  Oregon,  with  passengers  and  cargo,  bound  on  a  voyage 
to  San  Francisco,  in  the  State  of  California. 

III. 

That,  during  said  voyage,  to  wit,  on  the  morning  of  April  7,  188G,  about 
4  o'clock,  the  said  steamship,  being  then  on  the  high  seas  and  oflT  the 
heads  of  the  harbor  of  San  Francisco,  was  voyaging  towards  the  said 
harbor,  with  the  captain  and  one  of  the  mates  on  deck,  and  a  full  watch  of 
seamen  on  deck  and  proper  and  efficient  lookouts,  and  with  all  regulation 
lights  properly  set.  and  in  good  order  and  burning  brightly;  and  that 
the  said  steamship,  without  any  fault  or  negligence  on  her  part,  or  on 
the  part  of  those  in  charge  of  her,  was  carelessly  and  negligently  run  into 
by  the  said  barkentine  "Portland,"  the  said  barkentine  striking  said 
steamship  on  the  starboard  side  a  little  forward  of  amidship. 

That  the  said  collision  was  caused  by  the  negligence  of  those  in  charge 
of  the  said  barkentine  '"Portland,"  in  this,  that  the  port  side  light  of  said 
barkentine  had  been  taken  down  a  few  minutes  previous  to  the  collision 
in  question,  and  from  the  relative  positions  of  said  steamship  and  said 
barkentine,  the  starboard  side  light  of  said  barkentine  was  not  visible 
to  those  in  charge  of  the  said  steamship  previous  to  said  collision,  and 
also  in  this,  that  said  barkentine  changed  her  course  a  few  minutes  pre- 
vious to  said  collision,  when  she  was  in  duty  bound  not  to  change  her 
course  at  all;  and  also  in  this,  that  said  barkentine,  with  full  opportunity 
so  to  do,  failed  to  exhibit  any  lighted  torch  to  warn  said  steamship  of  her 
presence  and  proximity. 

IV. 

That  by  said  collision  said  steamship  was  cut  down  below  the  water- 
line  and  a  large  hole  was  knocked  in  her  starboard  side,  and  one  of  the 
boats  was  destroyed,  and  one  of  her  life  rafts  was  destroyed,  and  oth.er 
injuries  were  inflicted  upon  said  steamship,  and  that  the  damage  inflicted 
by  said  collision  upon  said  steamship  amounted  to  the  sum  of 


V. 

That  the  said   barkentine  "Portland"   is   now  lying  in    the  port  of  San 
Francisco,  and  within  tlie  jurisdiction  of  this  honorable  Court. 
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VI. 

(Conclusion,   Form    No.   79) 

The  "State  of  California,"  40  Fed.  877;  49  Fed.  172;  54  Fed.  404;  7  U. 
S.  App.  20;  7  U.  S.  App.  652;  see  Ad.  R.  15. 

F.  94. 
Intervening  Libel  in  Collision. 
(See  Form  No.  91.) 
(Commencement,  etc.) 

Intervening  libel  of  Philip  L.  Reese,  administrator,  in  the  cause  of  the 
libel  of  Jacob  Nelson  (see  Form  No.  51)  pending  in  said  Court,  commenced 
on  the  twenty-fifth  day  of  October,  1&92;  the  intervening  libel  of  Philip 
L.  Reese,  administrator  of  the  estate  of  John  E.  Moe,  deceased,  on  behalf 
of  the  widow  and  heirs  of  said  John  E.  Moe,  deceased,  Philip  L.  Reese, 
a  citizen  and  resident  of  Tacoma,  Pierce  county,  Washington,  and  against 
the  steamer  "Premier,"   whereof    (etc.,  as  in  libel  Form  No.  51),  alleges: 

I. 

That  on  the  eighth  day  of  October,  1892,  the  deceased,  John  E.  Moe,  while 
travelling  as  a  passenger  upon  the  steamer  "Premier,"  from  the  city  of 
Port  Townsend  to  the  city  of  Tacoma,  both  in  the  State  of  Washington, 
his  destination  being  said  city  of  Tacoma,  having  paid  for  his  passage 
thereon  by  purchase  of  a  ticket  from  said  City  of  Port  Townsend  to  said 
<5ity  of  Tacoma,  was  killed  by  the  collision  between  said  steamer  "Pre- 
mier" and  the  said  steamship  or  collier  "Willamette"  on  the  navigable 
-waters  of  Puget   Sound,   and   within   the  State  of   Washington. 

II. 

That  after  the  decease  of  the  said  John  E  Moe,  to  wit,  on  the  twenty- 
fifth  day  of  October,  1892,  there  issued  out  of  the  Superior  Court  of  the 
State  of  Washington,  in  and  for  Pierce  county  in  said  State,  letters  of 
administration  to  Philip  L.  Reese,  libelant  herein,  upon  the  estate  of  the 
;said  John  E.  Moe,  deceased,  and  that  said  libelant,  Philip  L.  Reese,  is  now 
the  duly  qualified  and  acting  administrator  of  the  said  John  E.  Moe,  de- 
ceased. 

III. 

That  the  said  John  E.  Moe  loft  surviving  him  as  his  heirs  I.  ]\I.  Moe, 
his  widow,  and  A.  R.  Moe,  of  the  age  of  si.\  years,  P.  E.  Moe,  of  the  age 
•of  four  years,  and  J.  E.  Moe,  of  the  age  of  two  months,  who  are  the 
children  of  the  said  John   E.  Moe  and   I.   M.  Moe. 

IV^— V. 
(Allegations  as  in  II.  and  III.,  libel  Form  No.  91.) 

VI. 

[Allegation  as  in  IV.  in  Form  No.  51,  but  concluding]   that  through,  by 
.and  in  consequence  of  said  collision,  the  said  John  E.  Moe,  deceased,  waa 
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bruised,  maimed  and  injured  so  as  to  cause  almost  immediate  deaths 
and  that  death  did  ensue  to  said  John  E.  Moe  within  a  few  minutes  after 
said  collision,  to  the  great  damage  of  the  estate  of  the  said  .T'>i'"  E.  Moe,. 
and  his  heirs  and  legal  representatives,  in  the  sum  of  $15,000. 

VII. 
That  this  libelant's  decedent,  John  E.  Moe,  just  prior  to  the  Injuries- 
causing  his  death,  and  herein  alleged,  was  in  perfect  physical  condition^ 
being  able-bodied,  in  perfect  health,  and  was  able  to  and  did  perform  daily- 
labor  for  a  long  period  of  time  prior  to  said  accident  or  collision  whicb 
brought  him  the  sum  of  $2  per  day,  and  that  said  decedent  was  forty- 
five  years  of  age  at  the  time  of  the  accident  herein  mentioned,  and  that 
his  widow,  I.  M.  Moe,  and  his  said  children,  etc.,  were  wholly  dependent 
upon  said  decedent,  John  E.  Moe,  for  their  maintenance  and  support,  and 
are  wholly  without  any  means  to  maintain  and  support  them. 

VIII. 
(Same  as  VII.  in  Form  No.  91.) 

IX. 
(Same  as   VIII.   in   Form   No.   91.) 

X. 

(Same  as  IX.  in  Form  No.  91.) 

XI. 

That  the  widow  of  the  said  John  E.  Moe  and  the  children  of  the  said 
John  E.  Moe,  as  aforesaid,  are  the  only  heirs  at  law  of  the  said  John  E. 
Moe,  deceased,  and  that  this  libelant  prosecutes  this  action  as  legal  rep- 
resentative of  the  said  John  E.  Moe,  deceased,  or  his  estate,  the  benefit 
of  which  is  to  enure  to  the  said  decedent's  estate  and  said  heirs  at  law 
of  said  decedent. 

(Other  formal  allegations  and  conclusions,  as  in  libel  Form  No  91.) 

The  "Willamette,"  59  Fed.  797;   45  U.   S.  App.  26-96;   Ad.   R.   32. 

F.  95. 
Petition  in  Intervention  by  Administrator  of   Persons   Killed  by   Marine 

Collision. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  petition  of  intervention  of  James  Laidlaw,  administrator  of  th& 
estates,  respectively  of  Charles  Austin,  deceased,  and  Matthew  Reed, 
deceased,  intervening,  as  such  administrator,  in  the  above-entitled  cause 
which  is  now  pending  and  undetermined  in  said  Court,  alleges  and  artic- 
ulates as  follows: 

I. 
The   said   Charles   Austin   and   the   said   Matthew   Reed,   before    and   at 
the  time  of  the  collision  hereinafter  set  forth,  were  able  seamen  on  boards 
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the  British  ship  "Clan  Mackenzie,"  duly  shipped  from  the  port  of  Cardiff, 
Wales,  to  the  port  of  Rio  Janioro,  Brazil,  thence  to  Portland,  Oregon, 
,  and  back  to  the  United  Kingdom  or  to  the  continent  of  Europe,  and 
were  each  to  receive  wages  for  said  voyage  at  the  rate  of  three  pounds 
sterling  per  month. 

ir. 

The  steamer  ''Oregon''  and  the  steam  towboat  "Oklahoma,"  with  tlii'ir 
tackle,  apparel,  engines,  boilers,  and  other  furniture,  were  at  the  time 
of  said  collision,  and  now  are,  operated  by  the  Oregon  Short  Line  and 
Utah  Northern  Railway  Company,  the  claimant  herein. 

III. 

Heretofore,  and  on  or  about  the  twenty-fourth  day  of  December,  1880, 
the  said  ship  "Clan  Mackenzie,"  in  the  course  of  her  said  voyage,  arrived 
at  the  port  of  Astoria,  Oregon;  and  on  the  twenty- sixth  day  of  December, 
1889,  said  ship  left  Astoria  for  Portland,  Oregon,  her  destination  as  afore- 
said, in  tow  of  said  towboat  '"Oklahama,"  of  which  said  towboat  Empkin 
was  at  said  time  in  charge.  Said  Empkin,  at  said  time,  acted  both  as 
river  pilot  for  said  ship  '"Clan  Mackenzie,"  and  as  captain  of  said  towboat, 
and  was  fully  in  charge  of  both  of  said  vessels,  for  the  purpose  of  towing 
said  ship  ''Clan  Mackenzie"  to  Portland,  Oregon.  Said  ship  continued  in 
tow  of  said  towboat  until  about  eight  o'clock,  P.  M.  on  said  twenty-sixth 
day  of  December,  1889,  at  which  time  the  said  Empkin  anchored  the  said 
ship  "Clan  Mackenzie"  on  the  Oregon  side  of  said  Columbia  River,  on 
the  edge  of  the  channel  of  said  river,  and  about  half  a  mile  up  stream  from 
a  point  on  said  river  known  as  Coffin  Rock  Light.  Said  ship  was  so 
anchored  and  placed  in  position  bj'  said  Empkin,  as  pilot  as  aforesaid,  and 
under  his  direction. 

IV. 

At  the  time  of  anchoring  said  ship,  as  aforesaid,  tlie  anchor  liglit,  or 
Tiding  light,  Avas  placed  in  the  rigging  of  said  ship,  clear  and  ovor  all, 
as  by  law  required;  and  said  towboat  cast  off  from  said  ship,  and  steamed 
to  the  Oregon  shore  of  said  river,  and  there  made  fast.  A  regular  watch 
was  at  the  same  time  placed  on  said  ship,  "Clan  Mackenzie,"  and  in- 
structions were  given  to  the  watchman  to  keep  said  light  clear,  to  keep 
a  good  lookout,  and  to  ring  the  bell  on  said  ship  if  the  weather  became 
foggy  or  thick.  Said  watch  was  duly  kept,  and  said  light  was  kept  clearly 
and  brightly  burning,  on  said  ship,  "Clan  Mackenzie,"  from  the  time  of 
anchoring  as  aforesaid  until  the  time  of  said  collision. 

V. 

The  said  Charles  Austin  and  the  said  Matthew  Reed,  having  performed 
all  the  duties  required  of  them  on  said  twenty-sixth  day  of  December, 
1889,  on  the  said  ship  "Clan  Mackenzie,"  were  relieved  at  the  time  of  an- 
choring the  said  ship,  as  aforesaid,  and  thereupon  retired  for  the  night 
to  their  respective  berths  on  said  ship,  as  they  were  entitled  to  do.  Their 
said  berths  were  both  on  the  port   side  of  said  ship,  near  the  bow;   and 
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at  the  time  of  the  said  collision  the  said  Austin  and  the  said  Reed  were 
in  their  said  berths  respectively. 

VI. 
While  the  said  ship  'Clan  Mackenzie"  were  thus  anchored,  and  said 
towboat  was  fast  to  the  Oregon  shore  of  said  river,  and  said  Austin  and 
Reed  were  in  their  respective  berths,  as  aforesaid,  at  about  one  o'clock 
in  the  morning  of  the  twenty-seventh  day  of  December,  1889,  the  said 
steamer  "Oregon"  ran  into  and  collided  with  the  said  ship  "Clan  Mack- 
enzie," striking  said  ship  upon  her  port  bow,  and  penetrating  her  hull 
for  about  thirty  feet,  thereby  killing  the  said  Charles  Austin  and  Matthew 
Reed,  who  were  at  the  time  in  their  berths  on  said  ship,  as  aforesaid. 

VII. 
At  the  time  of  said  collision,  and  immediately  prior  therto,  the  said 
steamer  "Oregon"  had  not  a  proper  lookout  and  watch  on  board,  to  guard 
against  the  danger  of  collision,  and  had  not  a  proper  and  competent  pilot 
aboard  or  in  charge  of  the  said  steamer.  The  master  of  said  steamer 
was  at  said  time  asleep,  and  no  competent  officer  was  in  charge  of  said 
steamer.  At  said  time,  the  crew  of  said  steamer  were  fighting  among 
themselves.  And  said  collision  was  due  to  and  occasioned  by  the  negli- 
gence, inattention,  and  want  of  proper  care  and  skill  on  the  part  of  said 
steamer  "Oregon,"'  her  master,  pilot,  and  crew.  And  if  there  were  any 
other  negligence,  inattention,  or  lack  of  skill,  tending  to  or  in  connection 
with  the  said  collision,  it  was  the  negligence,  inattention,  and  want  of 
skill  of  said  steam  towboat  Oklahama  and  said  Empkin,  and  of  the  others 
in  charge  of  said  towboat,  in  placing  said  ship  "Clan  Mackenzie"  in  said 
anchorage,  and  in  leaving  her  at  anchor  alone. 

VIII. 
Thereafter,  on  proper  proceedings  had  therefore  in  the  County  Court  of 
the  State  of  Oregon  for  the  County  of  Columbia,  in  the  jurisdiction  of 
which  said  Court  said  collision  occurred  and  said  Austin  and  Reed  were 
killed,  as  aforesaid,  the  said  James  Laidlaw,  petitioner  and  intervenor 
herein,  was  duly  appointed  administrator  of  the  estate  of  said  Charles 
Austin,  deceased,  and  administrator  of  the  estate  of  said  Matthew  Reed, 
deceased;  and  the  said  Laidlaw  having  duly  qualified  as  administrator 
of  said  estates  respectively,  letters  of  administration  upon  said  respective 
estates  were  duly  issued  to  him  on  the  sixth  day  of  February,  1890; 
and  he  ever  since  has  been  and  now  is  the  duly  appointed,  qualified,  and 
acting  administrator  of  the  estates  of  said  decedents  respectively. 

IX. 

The  said  Charles  Austin,  at  the  time  of  his  death  as  aforesaid,  was 
about  twenty-six  years  of  age,  and  in  good  and  sound  health,  both  mentally 
and  physically.  The  said  Matthew  Reed,  at  the  time  of  his  death  as  afore- 
said, was  about  sixty-five  years  of  age,  and  in  good  and  sound  health, 
both   mentally   and   physically.     By   the   death   of   said   Austin  and   Reed, 
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occasioned  as  aforesaid,  their  respective  estates  have  each  been  damaged 
in  the  sum  of  five  thousand  dollars. 

X. 

(Conclusion,  see  Form  No.  79.) 

The  Oregon,  45  Fed.  G2;  73  Fed.  846;  158  U.  S.  18G;  48  U.  S.  App.  430; 
Ad.    R.    32. 

F.  96. 
Libel  for  Freight  Charges. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  the  Pacific  Coast  Steamship  Company,  owners  of  the  steamer 
"Bonita,"  in  a  cause  of  contract,  civil  and  maritime,  respectfully  sliows 
and   alleges: 

I. 

That  libelant  is,  and  during  all  the  times  herein  referred  to  was,  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California,  witli  its  office  at  the  city  and  county  of  San  Fran- 
cisco, said  State. 

II. 

That  respondents  above-named  are,  and  during  all  the  times  herein  re- 
ferred to  were,  merchants  and  co-partners  doing  business  at  the  said  city 
and  county  of  San  Francisco,  under  the  firm  name  and  .style  of  Moore, 
Ferguson  &  Co.  and  residing  at  said  city  and  county. 

III. 

That  at  and  during  all  the  times  herein  referred  to,  libelant  was  the 
owner  of,  and  was  in  control  of,  that  certain  steam  vessel  named  "Bonita," 
and  that  heretofore,  towit,  on  the  second  day  of  November,  1894,  said 
Moore,  Ferguson  &  Co.  shipped  on  board  of  said  steamer  "Bonita,"  at 
Moss  Landing,  to  be  from  said  landing  transjiorted  and  delivered  to  the 
Howard  Commercial  Co.,  at  the  port  of  San  Diego,  all  in  the  State  of 
California,  certain  merchandise,  to  wit,  2,448  sacks  of  barley  marked  "96," 
and  weighing  271,510  pounds;  and  said  Moore,  Ferguson  &  Co.  then  and 
there  agreed,  in  consideration,  that  the  same  was  so  shipped  and  should 
be  so  transported  and  delivered;  to  pay  to  libelant  the  sum  of  $4.35  per 
ton  of  2,000  pounds  for  each  and  every  such  ton  of  the  same  so  shipped 
and  so  transported  and  delivered.  That  at  the  time  aforesaid,  to  wit, 
the  time,  Moore,  Ferguson  &  Co.  so  shipped  such  barley,  it  was  agreed 
by  and  between  said  Moore,  Ferguson  &  Co.  and  libelant,  at  the  special 
instance  and  request  of  said  Moore,  Ferguson  &  Co.,  that  such  barley  should 
be  delivered  to  the  Howard  Commercial  Co.  at  said  San  Diego,  upon  the 
payment  by  said  Howard  Commercial  Co.  to  libelant,  upon  such  delivery, 
of  the  sum  of  $2.50  per  ton  of  2,000  pounds  for  each  and  every  such  ton 
that  should  be  so  delivered,  which  sum  of  $2.50  per  ton  so  to  be  paid  should 
be  credited  as  a  payment,  on  account,  toward  the  payment  of  said  sum 
of  $4.35  per  ton  agreed  to  be  paid  by  said  Moore,  Ferguson  &  Co.,  as  above- 
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stated,  the  balance  of  such  sum  of  $4.35  pw  ton,  to  wit,  the  sum  of  $2.10 
per  ton  of  2,000  pounds,  said  Aloore,  Ferguson  &  Co.  promised  and  agreed, 
such  delivery  of  said  barley  being  first  made,  to  pay  on  demand  to  libelant. 

IV. 

That,  thereupon,  and  thereafter,  said  barley,  and  all  thereof,  was  trans- 
ported on  said  steamer,  and  on,  to  wit:  the  sixth  day  of  March,  1884,  was 
■delivered  in  good  order  and  condition,  to  said  Howard  Commercial  Co.,  at 
said  San  Diego,  in  full  compliance  with  the  agreement  above  stated,  and 
there  was  paid  to  libelant  upon  such  delivery  by  said  HoAvard  Commercial 
Co.,  and  the  same  was  accepted  by  libelant  pursuant  to  the  agreement  with 
said  Moore,  Ferguson  &  Co.,  the  sum  of,  to  wit:  $339.38,  being  the  sum 
of  $2.50  per  ton,  for  each  and  every  ton  of  2,000  pounds  of  such  barley 
.so  shipped  and  so  delivered. 

V. 

That  thereafter,  and  heretofore,  to  wit,  on  the  day  of  November, 

1894,  the  said  Moore,  Ferguson  &  Co.,  were  fully  informed  by  libelant  of 
the  facts  aforesaid,  to  wit:  of  such  delivery  and  payment,  as  aforesaid, 
and  the  demand  was  thereupon  made  upon  said  Moore,  Ferguson  &  Co., 
by  libelant;  that  said  Moore,  Ferguson  &  Co.  pay  to  libelant  the  balance 
of  said  sum  of  $4.35  per  ton,  agreed  to  be  paid  to  libelant  by  said  Moore, 
Ferguson  &  Co.,  as  aforesaid,  to  wit:  the  full  sum  of  $251.15,  which  sum 
and  every  part  thereof  said  Moore,  Ferguson  &  Co.  then  did,  and  ever 
since,  though  often  requested  so  to  do,  have  neglected,  declined,  and  re- 
fused to  pay  to  libelant;  and  there  is  now  due  to  libelant  as  freight  upon 
such  barley,  so  shipped,  the  sum  of  $251.15,  together  with  interest  on  said 
sum  from  the  said  sixth  day  of  November,  1894. 

VI. 

That  by  reason  of  the  premises,  libelant  has  been  damaged  in  the  full 
sum  of  two  hundred  and  fifty-one  and  fifteen  one-hundredths  ($251.15) 
dollars,   and   interest   as   aforesaid. 

VII. 

(Conclusion,  Form  No.   79.) 

Pacific  Coast  Steamship  Co.  v.  Ferguson,  70  Fed.  870;  44  U.  S.  App.  708. 

F.  97. 

Libel  in  Personam  for  Freight  Charges. 

[Title  of  Court  and  Cause.] 
To   the  Honorable,  etc. 

The  libel  of  A,  B,  and  C,  D,  composing  the  firm  of  A  &  Co.,  owners  of  the 

ship  " ,"  her  tackle,  apparel,  and  furniture,  against  Y  and  Z, 

composing  the  firm  of  Y,  Z  &  Co.,  of  the  city  of  New  York,  merchants, 
in  a  cause  of  contract,  civil  and  maritime,  allege  as  follows: 
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I. 

That  they  were  at  the  times  hereinafter  mentioned  and  still  are  the 
owners  of  the  ship  " — ,"  and  that  M  was  then  the  master  thereof. 

II. 

That  sometime  in  the  month  of  last  the  said  ship,  then  lying  in 

the  port  of  San  Francisco  and  destined  thence  on  a  voyage  to  the  port 
of  New  York,  K,  shipped  on  board  of  said  ship  (describe  cargo),  weight 
and  contents  unknown,  to  be  therein  carried  from  the  said  port  of  San 
Francisco  to  the  port  of  New  York,  and  there  to  be  delivered,  the  (lang(>r!H 
of  the  seas  only  excepted,  in  like  good  order  as  they  were  received,  to 
the  defendants,  Y,  Z  &  Co.,  or  to  their  assigns,  he  or  they  paying  the 
freight  for  the  same  at  the  rate  , without  primage  and  aver- 
age accustomed.  And  accordingly  said  master,  at  the  port  of  San  Fran- 
cisco, on  the •  day  of  ,  18 — ,  affirmed  to  the  usual  bills  of  lading 

and  delivered  the  same  to  the  shippers  of  said  cargo,  a  copy  of  which  bills 
of  lading  is  hereto  annexed   marked  Schedule  A. 

III.,  IV.,  etc. 
(Repeat  for  other  shipments  to  same  consignees,  mutatis  mutandis.) 

IV. 

That  soon  afterward  said  ship,  with  the  said  cai-go  on  board,  set  sail 
from  San  Francisco  for  New  York  and  there  in  due  time  safely  arrived, 
and  the  said  (cargo)  was  duly  delivered  to  the  said  Y,  Z  &  Co.,  and  was 
bv  them  accepted  and  received. 

V. 

That  by  reason  of  the  premises  the  said  Y,  Z  &  Co.  became  bound  to 
nav  to  these  libelants  the  freight  for  the  said  merchandise,  which  amounted 

in  the  whole  to   the  sum  of  $ ,  as  is  more  particularly   set   forth   in 

the  schedule  hereto  annexed   marked  . 

VI. 

That  the  said  Y",  Z  &  Co.,  notwithstanding  they  have  accepted  and  re- 
ceived the  said  merchandise  and  that  in  like  good  order  and  condition  aa 
it  was  shipped,  have  refused  to  pay  the  freight  for  the  same  although 
often  thereto  requested,  and  there  is  now  due  the  libelants  for  the  freight 
on   said  merchandise  the  sum  of  $ -. 

VII. 
(Conclusion,  see  Form  No.  79.) 

F.  98. 
Libel  by  Passenger  for  Breach  of  Contract  to  Carry.. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

Now  come  the  above-named  libelants,  A  B,  a  citizen  of  the  United  States 
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and  resident  and  citizen  of  the  State  of  New  York,  and  C  D,  a  resident 
and  citizen  of  the  State  of  Iowa,  and,  leave  of  Court  being  first  obtained, 
make  and  file  this  their  amended  libel  in  the  above-entitled  action    against 

the  steamship  "' ,"  her  tackle  and  furniture  and  apparel  and  the 

Co.,  owners  thereof,  and  all  other  persons  who  may  intervene 

lawfully  in  this  action,  which  is  an  action  on  contract  and  maritime;  and 
for  a  cause  of  action  in  favor  of  the  libelant  A  B  allege  as  follows: 

I. 

That  at  the  time  of  the  commencement  of  this  action  and  the  filing  of 

the  original   libel   herein,  the  said   steamship   was   lying  in   the 

waters  of  ,  at  or  near  the  port  of ,  in  the  State  of , 

and  within  the  jurisdiction  of  the  above-named  Court. 

n. 

That  during  all  the  times  herein -mentioned  the  said  steamship  

was  owned  and  operated  by  the  said  Z  Co.,  which  was  and  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 

,   entitled  to   do    business    within   the   State   of   .   having 

complied  with  the  statutes  of  said  last-mentioned  State  in  relation  thereto, 
and  was  engaged  during  the  times  herein  mentioned  as  a  common  carrier 

by  water  of  passengers,  baggage,  and  freight  between  said  city  of  , 

and ,  in  the .  Dominion  of  Canada;  and  that  during  all  of  said 

time  one  E.  B.  was  the  general  manager  and  one  C  W.  • 

was  the  agent  of  the  said  steamship and  of  said  respondent  com- 
pany, duly  authorized  and  empowered  to  enter  into  any  and  all  contracts 
on  behalf  of  said  steamship —  and  of  said  company  for  the  trans- 
portation of  passengers,  baggage,  and  freight,  from  said  city  of  

to  said  — ,  and  during  all  of  said  time  the  said  respondent  was  en- 
gaged in  operating  a  certain   other  steamship  known   as   the  in 

connection  with  its  said  business  as  a  common  carrier  between  the  points 
aforesaid. 

m. 

That  on  or  about  the day  of  ,  18 — .  and  prior  and  subse- 
quent thereto,  the  said  steamship  —  and  respondent  company,  through 

her   owners,    manager,   and   agent,  as   aforesaid,   caused    it   to   be  publicly 

and   extensively   advertised   that   the   said   steamship  ,   in   tow   of 

the  said  steamship  ,  would  leave  the  city  of for  , 

,   on   the  day  of  .    18—,   and   would   transport   and   carry 

passengers  to  the  number  of  350  or  less,  including  their  baggage  and  freight, 

not  to  exceed    1,500  pounds  each,  and  would  reach  said not  later 

than  the  day  of  18 — ;  a  copy  of  two  of  which  advertisements 

is  hereto  attached  and  marked  Exhibit  "A"  and  Exhibit  "B,"  respectively, 

IV. 

That  relying  upon  the  good  faith  of  said  advertisements,  and  believing 
the   representations   therein   made  to  be  true,  and   upon  the  further   oral 
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lepresentations  and   promises   of  a  like  nature   made   to  said   libelant   by 

the  said  owners,  general  ni:ina,i,'er,  and  agent  of  said  steamship  , 

said  libelant  A.  B,  on  or  about  the  day  of ,  18 — ,  made  and  entered 

into  a  contract  with  the  said  steamship  ,  through  her  said  owner, 

manager,  and   agent,   wherein   and   whereby   tlie   said   steamship   

undertook,  promised,  and   agreed  to  carry  libelant   from  the   said   city  of 

,  to  the  said ,  via  the  port  of  ,  and  would  leave 

on  said  voyage  on  the  day  of  ,   18 — ,  and  would  reach 

said  not  later  than ,  18 — ;  and  among  other  things  it  was 

understood  and  agreed  by  and  between   said  steamship  ,  through 

its  said  owner,  agents,  and  manager,  and  this  libelant,  that  the  said  steam- 
ship    would  leave  the  said  city  of  ,  on  said  voyage  in  tow 

of  the  said  steamship  ,  and  would  be  towed  by  the  said  

from  to  said  port  of  ,  from  which  place  the  said  

would  continue  said  voyage  alone  up  the  river,  to  said 


and  would  reach  there  on as  aforesaid,  and  in  consideration  of  said 

premises  and  agreements  on  the  part  of  the  said  steamship  ,  this 

libelant  at  the  date  aforesaid,   engaged   passage  on   said   steamship   from 

to  said ,  and  paid  therefor  the  passage  money,  amounting 

to   the   sum   of  three  hundred  dollars   for  the  conveyance  of  himself  and 
1,500  pounds   of  baggage,  and   received  tickets   for  said   passage. 

V. 

That  said  libelant  performed  all  the  terms  and  conditions  of  said  contract 

on  his  part  to  be  performed,  and  on  or  about  the  said  day  of  , 

18 — ,   the   said    steamship entered   upon   the   performance   of   said 

contract  on  her  part,  and  left  said  city  of  ,   in  tow  of  the   said 

steamship  .  and  undertook  to  carry  libelant  and  other  passengers 

over  the   whole   of   said   voyage   and   proceeded  on   said   voyage   upon   the 
high  seas  for  a  distance  ot   upwards  of  six  or  seven  hundred  miles  up  to 

the  coast  of  ,  when  the   said  steamship  ■ abandoned   the 

said  voyage  and  refused  to  proceed  further  thereon,  and  this  libelant   was 

landed   at   the    city   of   — ,   and    said    steamship   wholly 

failed  and  neglected  to   keep  said   contract   on   her  part. 

VI. 
That  this  libelant  on  the  faith  of  said  representations  and  agreements 
on  the  part  of  the  said  steamship ,  went  to  a  large  expense  to  pre- 
pare himself  for  said  voyage,  and  purchased  an  outfit  therefor  at  an  ex- 
pense of  $200.00,  which  was,  by  the  failure  of  said  ship  to  keep  said  agree- 
ment, rendered  valueless  to  him,  and  lost  a  large  amount  of  time,  during 
which  he  was  hindered  in  carrying  on  his  business,  or  doing  any  work, 
in  all  to  his  damage  in  the  sum  of  $1,000.00. 

I. 

And  for  a  cause  of  action  in  favor  of  the  libelant  C  D,  libelants  allege: 
That  paragraphs   Nos.   I,  II,  and  III,  of   the   first  cause  of  action,  are 
hereby  referred  to  and  made  a  part  of  this  second  cause  of  action. 
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II. 

That  relying  on  the  good  faith  of  said  representations,  and  believing 
same  to  be  true,  and  upon  the  further  oral  representations  and  promises  of 
a  like   nature  made  to  this   libelant  by   said  owner,  manager,  and  agent 

of  the  said  steamship, ,  said  libelant  C  D,  on   or  about  the  

(lay  of ,  18 — ,  made  and  entered  into  a  contract  with  the  said  steam- 
ship   ,  through  her  said  agent,  manager,  and   owner   wherein  and 

whereby    the    said    steamship    undertook,    promised,    and    agreed 

to   carry   libelant  from  said  city   of  to   said ,   and 

to  leave  on  said  voyage  on  the  day  of ,  18 — ,  and  would 

reach   said  ■ — ,  and  not  later   than   ,    18 — ,   and  among  other 

things   it    was   understood   and    agreed    between   said   steamship   

and    this    libelant    that    the    said    steamship would    leave    the 

said  city  of  on  said  voyage  in  tow  of  said  steamship  ■ — , 

and  would  be  towed  by  the  said from  to  ,  from 

which  place  the  said would  continue   said  voyage  alone  up  the 

river  to  said ;  and  in  consideration  of  said  promises  and 

agreements  on  the  part  of   said   steamer  — ,  this   libelant   engaged 

passage  for  said  voyage  from  to  ,  and  paid  therefor  the 

passage  money,  amounting  to  the  sum  of  three  hundred  dollars,  for  the 
conveyance  of  himself  and   1,500  pounds  of  baggage. 

111. 
That  this  libelant  performed  all  the  terms  and  conditions  of  said  contract 

on  his  part  to  be  performed,  and  on  or  about  the  day  of  ,  18 — , 

the  said  steamship  — entered  upon  the  performance  of  said  contract 

on  her  part  and  left  the  said  city  of  in  tow  of  the  said  steam- 
ship   ,  and  undertook  to  carry  libelant  and  other  passengers  over 

the  whole  of  said  voyage,  and  proceeded  on  said  voyage  upon  the  high 
seas  for  a  distance  of  upwards  of  six  or  seven  hundred  miles,  when  she 
abandoned  said  voyage  and  refused  to  proceed  further  thereon,  and  this 
libelant  was  put  off  said  ship  at  the  city  of . 

IV. 

That  by  reason  of  the  failure  of  said  steamship  to  perform  said  con- 
tract on  her  part,  this  libelant  was  greatly  damaged,  in  the  manner  fol- 
lowing: That  on  the  faith  of  said  representations  and  contract  he  pre- 
pared himself  for  said  voyage  at  an  expense  of  $200.00  in  money,  and  was 
hindered  and  prevented  from  carrying  on  his  business  for  a  long  period 
of  time,  in  all  to  his  damage  in  the  sum  of  $1,000.00. 

V. 
(Conclusion,    Form   No.    4'2b,    varied   as    follows:)    Wherefore,    libelants 
pray  that  process  in  due  form  of  law  may   issue  for  the  attachment  of 

said    steamship    — ,    her    tackle,    apparel,    and    furniture,    that    the 

Court  decree  a  return  of  the  passage-money,  to  wit.  the  sum  of  $300.00,  to 
each  of  these  libelants,  and  that  the  libelants  each  recover  the  further  sum 
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of  $1,000.00  for  their  damages  lu'rein.  and  that  said  steamship  be  con- 
demned and  sold  to  satisfy  the  same,  and  that  such  other  and  further 
relief  be  granted  as  to  the  Court  may  seem  just. 

AB. 

CD. 

Libelants. 

Jacobi  V.   Green,   83  Fed.   222. 

F.  99. 
Petition  in  Intervention  on  Libel  for  Breach  of  Contract  to  Carry. 
(See   Form   No.    98.) 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

Now  comes  C,  a  resident  of  the  State  of  ,  and  D,  a  resident  of 

the   State  of  ,  and   E,   a   resident   of  the   State   of  ,   all 

citizens  of  the  United  States,  and  respectively  petition  the  Court  for  leave 
to  intervene  in  the  above-entitled  action  as  co-libelants  therein,  and  that 
they  be  permitted  to  prosecute  the  above-entitled  action  as  such  co-libelants 
upon  such  terms  as  the  Court  may  deem  reasonable,  and  as  grounds  for 
such  intervention,  these  petitioners  respectfully  show  to  the  Court  and 
allege : 

I. 

That  they  are  entitled  to  participate  in  any  recovery  which  may  be  had 
herein  by  the  libelants  out  of  the  condemnation  and  sale  of  the  steam- 
ship    ,   mentioned   in    the    original    libel   herein,    and   now    in    the 

custody  of  the  Court  by  virtue  of  the  marshal's  attachment  thereof,  and 
that  they  ought  to  be  permitted  to  share  in  such  recovery  to  the  extent 

of  their  respective  claims  against  the  said  steamship  ,  hereinafter 

more  fully  set  forth. 

II. 

They  admit   each   and    every   allegation   set   forth   in   paragraph   No.   II 

of  libelants'  libel  herein,  and  that  the  said  steamship  ,  diu'ing  the 

time  therein  and  in  this  petition  mentioned,  was  owned  and  operated  by 
the  said  respondent,  the  Z  Company,  a  corporation  organized  and  existing 

under  and  by  virtue  of  the  laws   of  the  State  of  • .  and  was  the 

owner  and  engaged  in  operating  th.e  steamship  ,  mentioned  in  said 

libel,  plying  on  the  waters  between  the  city  of  and  the  port  of 

,  and  that  one  E.  B.  was  the  general   manager,  and   F. 

C.  &  Company  were  the  agents  of  said  steamship  company,  re- 
spondent  herein,   and  as   such   were   duly    empowered   and   authorized,   on 

behalf  of  said  respondent  and  of  said  steamship  " ,"  to  enter  into 

and   make   any   and    all   contracts   for   the    transportation    of   passengers, 

baggage  and  freight  from  the  said  city  of  .  to  ,  via  said 

port  of  ,  and  your  petitioners  further  allege,  in  addition   thereto, 

that  the  said  respondent  company  was,  during  the  times  herein  mentioned, 
a  common  carrier  of  passengers,  baggage,  and  freight  between  the  said 
places,  and  in  the  prosecution  of  its  said  business  as  such  carrier  it  was 
operating  the  said  steamship  mentioned. 
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III. 

Your  petitioner  further  alleges  that  on  or  about  the  day  of  , 

18 — ,  and  prior  and  subsequent  thereto,  the  said  respondent,  the  Z  Company, 
through  its  said  general  manager  and  agents,  caused  it  to  be  publicly 
and    extensively    advertised    that    they    would,    on    their    said    ships,    the 

■• "  and  said  "' ."  transport  passengers,  baggage,  and  freight 

from   the  city   of  ,  to   said   ,   ,  and   would  leave 

said  city  of  >  ,  on  or  about  the  of  ,  18 — ,  on 

said  voyage,  and  that  they  would  carry  said  passengers,  baggage,  and 
freight  from , ,  to , upon  the  said  steam- 
ship '' "  and  that  on  said   voyage  the  said   steamship   " " 

would  be  towed  by  the  said  steamship  "" "  to  , , 

and  at  , ,  the  said  voyage  would  be  continued  on  to  said 

,  ,  by  the  said  steamship  " ;"  that  upon  the  good 

faith  of  said  representations  and  particular  representations  made  to  them 
by  the  said  general  manager  and  agents  of  the  said  respondent,  the  7. 
Company,  these  petitioners,  on  or  about  the  date  aforesaid,  engaged  pas- 
sage to  make  said  voyage  as  aforesaid,  and  entered  into  a  contract  there- 
for, each  for  himself,  with  the  said  respondent  for  the  conveyance  of 
themselves    and   fifteen   hundred    pounds   of   baggage    for   each,    from   the 

city  of  ,  — ■ ,  to  said ,  and  by   the 

terms  thereof  the  said  respondent,  on  behalf  of  said  steamship  " — ," 

contracted  and  agreed  to  prosecute   said  voyage  with   diligence,   and  that 

they  would  reach  said  — — , ,  on  or  about -,  18^, 

or  within  a  few  days  thereafter,  when  the  said  steamship  '' "  would 

proceed  and  continue  the  voyage  to  —  , ,  and 

land  petitioners  with  their  said  baggage  at   ,  

,  within  a  reasonable  time  thereafter,  and  to  that  end  these  peti- 
tioners purchased  passage  for  said  voyage,  each  for  himself,  paying  therefor 
the  sum  of  three  hundred  dollars  ($300.00),  and  received  therefor  tickets 
issued  by  the  said  respondent  company,  good  for  such  passage. 

IV. 
That  petitioners,  on  their  part,  complied  with  all  the  terms  and  condi- 
tions of  the   said  contract,  and  on  or  about  — ,  18 — .   started 

upon   said   voyage   with   the   said   steamships,   the   said   '•' — ,"  being 

towed    by    the    " ,"    which    proceeded    thereon    from    the    port    of 

)  ,  for  a  distance  of  several  hundred  miles  upon  the  said 

high   seas,  when   the  said   steamship  " "  and  the   said   respondent 

company  abandoned  the  said  voyage,  find  failed,  refused,  and  neglected  to 
keep  said  contract  on  their  part,  and  put  said  petitioners  off  said  ship  at 

J  ,   and   refused   to   carry   them  and   their   said 

baggage  in  accordance  with  said  contract,  or  at  all;  that  by  reason  of  the 

failure  of  the   said   steamship   " "   and  of  said  respondent,  the   Z 

Company,  to  perform  its  contract  with  petitioners,  petitioners  suffered 
great  loss,  and  were  subjected  to  great  delay,  annoyance  and  worry;  that 
petitioners,  each  for  himself  paid  out  to  respondents  for  said  passage  the 
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sum  of  three  hundred  dollar.s  i ^.iUU.OO ) ,  which  respondents  refused  to 
return  co  them  and  that  each  for  himself  paid  out  for  a  miner's  supply  and 
outfit,  intended  for  the  use  of  petitioners  at  their  said  destination,  the 
sum  of  three  hundred  dollars  ($300.00),  which  lias  been  rendered  valueless 
to  said  petitioners  by  reason  of  the  abandonment  of  said  voyage;  tliat 
petitioners  have  been,  each  for  himself,  damaged  in  the  sum  of  two  hundred 

($200.00)  for  the  loss  of  seven  weeks'  time,  to  wit,  from , 

,  to ,  18 — ,  making  in  all  eight  hundred  dollars'  damage 

to   each  of  your  said  petitioners. 

Wherefore,  petitioners  pray  that  they  be  permitted  to  intervene  herein 
to  prosecute  this  action  as  co-libelants  upon  complying  with  such  terms 
as   the  Court   may   impose;    that   their  said   respective   claims   be   allowed 

against  the   said   steamship   "' ,"   to   wit,   that   the  Court   decree  a 

return  to  each  of  them  of  the  said  sum  of  three  hundred  dollars  ($300.00), 
paid  out  by  them  for  passage;  that  each  for  himself  recover  the  further 
sum  of  five  hundred  dollars  ($500.00)  damages,  in  all  the  sum  of  eight 
hundred  dollars  ($800.00) ;  that  the  said  steamship  '" "  be  con- 
demned and  sold  to  satisfy  the  same,  and  for  such  other  and  further  relief 
as  to  this  Court  may  seem  just. 

C. 

D. 

E. 


Proctors  in  Admiralty. 


Jacobi  V.  Geer,  83  Fed.  222;  Ad.  R.  34. 


F.  100. 
Libel  in  Rem  for  Supplies. 

[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  R.  D.,  chandler,  against  the  steamship  "Willamette  Valley," 
her  tackle,  apparel,  and  furniture,  and  all  persons  lawfully  intervening 
for  their  interest  therein,  in  a  cause  of  contract,  civil  and  maritime,  alleges: 

I. 

That  the  steamship  '"Willamette  Valley"  was  at  all  the  times  hereinafter 
mentioned,  and  still  is,  a  vessel  plying  on  regular  voyages  between  the 
port  of  San  Francisco  and  Yaquina  Bay,  in  the  State  of  Oregon,  and  from 
said  last  named  port  or  place  to  said   port  of  San  Francisco. 

n. 

That  said  steamship  "Willamette  Valley"  is,  as  this  libelant  is  informed 
and  believes,  a  foreign  vessel,  not  being  at  any  of  the  times  herein  men- 
tioned, owned  by  a  citizen  or  citizens  of  the  State  of  California,  nor  was 
nor  is  said  vessel  registered  or  enrolled  at  any  port  in  said  State,  but, 
as  this  libelant  is  informed  and  believes,  is  registered  and  enrolled  in  the 
port  of  New  York,  State  of  New  York. 
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III. 

That  said  vessel,  at  the  port  of  San  Francisco,  standing  in  need  of  sup- 
plies, to  wit,  coal,  necessary  to  enable  her  to  perform  the  voyage  in  the 
said  articles  of  this  libel  mentioned,  this  libelant,  who  then  was  and 
still  is  a  citizen  of  the  State  of  California,  on  the  request  of  the  agents  of 
the  said  vessel,  acting  for  the  owner  thereof,  between  the  third  day  of 
November,  1892,  and  the  twelfth  day  of  January,  1892,  furnished  said 
vessel  on  the  credit  thereof,  coal,  to  the  amount  in  value  of  $7,518. 

IV. 

That,  although  thereunto  requested,  neither  the  agent  or  agents,  owner 
or  owners,  of  said  vessel,  have  paid  said  amount  or  any  part  thereof,  but 
have  wholly  neglected  and  refused  so  to  do,  and  the  whole  of  said  amount, 
except  the  sum  of  $393,  to  wit,  the  sum  of  $7125,  is  now  due  and  owing 
to  this  libelant. 

Second  Cause  of  Action. 
I. 
For  another  and  separate  cause  of  action  this  libelant  refers  to  each  and 
every  of  the  allegations  in  the  first  and  second  articles  in  the  first  cause 
of  action  in  this  libel  set  forth,  and  incorporates  them  herein  with  the 
same  effect  as  though  they  had  been  specially  repeated,  and  avers  that  said 
vessel,  at  the  port  of  San  Francisco,  standing  in  need  of  supplies,  to  wit, 
coal,  necessary  to  enable  her  to  perform  the  voyages  in  the  first  article 
of  this  libel  mentioned,  this  libelant,  who  then  was  and  still  is  a  citizen 
of  the  State  of  California,  on  the  request  of  the  agent  of  the  said  vessel, 
acting  for  the  owners  thereof,  on  the  sixth  day  of  December,  1893,  furnished 
said  vessel,  on  the  credit  thereof,  coals  to  the  amount  in  value  of  $263.75, 
and  that  although  thereunto  requested,  neither  the  agent  nor  agents,  owner 
nor  owners,  of  said  vessel,  have  paid  said  amount  or  any  part  thereof,  but 
have  wholly  neglected  and  refused  so  to  do,  and  the  whole  of  said  amount, 
to  wit,  the  sum  of  $263.75,  is  now  due  and  owing  to  this  libelant.  A 
schedule  of  said  account  is  hereunto  annexed  and  made  a  part  of  this  libel. 

n. 

The  said  vessel  is  now  in  the  Northern  District  of  California  and  within 
the  jurisdiction  of  this  honorable  Court. 

III. 

That  all  and  singular  the  premises  are  true  and  within  the  admiralty 
and  maritime  jurisdiction   of  this  honorable   Court. 

(Conclusion,  No.  42  b.) 

Exhibit   to  Libel. 
Steamer  "Willamette  Valley"  bought  of  R  D.  chandler. 

(Here  follows  itemized  statement  of  coals  furnished.) 

The  "Willamette  Valley,"  66  Fed.  565;  29  U.  S.  App.  447. 
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F.  101. 
Libel  of  Intervention  for  Supplies. 
[Title  of  Court  and   Cause.] 
To  the  Honoral)lo,  etc. 

The  libel  of  i'torvention  of  the  North  Aniercan  Commercial  Company, 
a  corporation,  against  the  vessel  "Louis  Olsen,"  now  being  in  the  custody 
of  the  marshal  of  the  District  aforesaid,  under  arrest  by  virtue  of  a  writ 
of  venditioni  e.xponas  issued  out  of  said  district  in  the  suit  of  the  United 
States  of  America  in  a  cause  of  forfeiture,  civil  and  maritime,  advertised 
for  sale  by  said  marshal  upon  and  under  the  decree  of  said  Court  forfeiting 
said  vessel  to  said  United  States  of  America,  and  against  the  proceeds  to 
arise  from  the  sale  of  said  vessel  by  said  marshal  under  such  decree,  in 
a  cause  of  contract,  civil  and  maritime,  alleges: 

I. 

That  at  all  the  times  hereinafter  mentioned,  the  said  intervening  libelant 
was  and  still  is  a  corporation,  organized  under  the  laws  of  the  State  of 
California,  with  its  principal  place  of  business  at  the  city  and  county 
of  San  Francisco  in  said  State. 

II. 

That  at  all  of  said  times  said  vessel  was,  and  still  is,  owned  by  personn 
who  are  residents  at  Victoria,  B.  C.  in  the  Dominion  of  Canada,  and 
that  said  vessel  at  said  times  belonged  to  the  port  of  Victoria,  B.  C. 

III. 

That  on  or  about  the day  of  July,  1894,  the  said  vessel  was  in  the 

port  of  Dutch  Harbor,  Alaska  Territory,  in  the  District  of  Alaska,  and 
stood  in  need  of  provisions,  supplies  and  other  necessaries  in  order  to  render 
her  seaworthy  and  to  enable  her  to  proceed  upon  the  sailing  voyage  upon 
which  she  was  then  and  there  engaged.  That  the  said  libelant  in  said 
month  of  July,  1894,  and  at  said  port  of  Dutch  Harbor,  Alaska,  at  the 
request  of  the  master  of  said  vessel,  furnished  her  with  provisions,  sup- 
plies, coal  and  other  necessaries,  amounting  in  all  to  the  siun  of  $401.56, 
in  gold  coin  of  the  United  States. 

IV. 

That  said  vessel  was  then  and  there  in  a  foreign  port  and  could  not 
safely  proceed  to  sea  without  the  said  supplies,  provisions  and  other  nec- 
essaries in  the  said  last  preceding  article  mentioned,  and  the  same  were 
furnished  on  the  credit  of  the  said  vessel  as  well  as  on  the  credit  of  the 
master  and  owner  thereof. 

V. 

That  said  supplies,  provisions  and  other  necessaries  were  used  by  said 
vessel  on  said  sealing  voyage  and  on  the  sealing  voyage  upon  which  said 
vessel  was  seized  by  the  officials  of  said  libelant,  and  were  necessary  and 
essential  for  the  conduct  of  such  voyage,  and  were  supplied  by  this  inter- 
venor  in  good  faith  and  with  no  knowledge  Avhatever  of  said  vessel  being 
engaged  previously  or  at  such  time  in  any  act  contrary  to  the  statutes  of 
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the  United  States  or  treaty  stipulations  between  the  United  States 
and  any  foreign  government,  and  with  no  knowledge  that  any  illegal 
viMiture  or  voyage  was  about  to  be  undertaken. 

VI. 
That  this  libelant  has  requested  said  owners  to  pay  the  said  sum   of 
$401.56,  but  they  have  wholly  neglected  and  refused  to  pay  the  same  or  any 
part  thereof,  and  there  now  remains  due  to  this  libelant  and  unpaid  the 
said  sum  of  $401. 5tJ,  in  gold  coin  of  the  United  States. 

VII. 

That  the  lien  of  the  intervenor  against  said  vessel  and  the  proceeds  from 
the  sale  thereof  is  prior  and  superior  to  the  interest  of  the  United  States 
of  Amercia  in  and  to  the  said  vessel  and  such  fund. 

VIII. 

That  all  and  singular  the  said  premises  are  true  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  this  honorable  Court. 

Wherefore,  this  intervening  libelant  prays  that  process  of  monition  may 
issue  to  the  marshal  of  the  district  aforesaid,  commanding  him  to  cite 
and  admonish  all  persons  having  or  pretending  to  have  any  right,  title 
or  interest  in  said  steamer  "Louis  Ollsen,"  her  tackle,  apparel  or  furniture, 
to  appear  before  this  Honorable  Court  on  such  day  as  in  the  said  monition 
the  Court  shall  direct,  then  and  there  to  answer  the  libel  in  the  premise.-^ 
according  to  the  course  of  the  Courts  of  admiralty  and  the  rules  and 
practice  of  this  honorable  Court  in  civil  cases  of  admiralty  and  maritime 
jurisdiction;  and  also  that  a  warrant  of  arrest  in  due  form  of  law  may 
issue  to  the  marshal  against  the  said  steamer  "Louis  Olsen,"  her  tackle, 
apparel  and  furniture,  and  that  this  Court  will  pronounce  for  the  libelants' 
aforesaid  demand  and  decree,  the  same  to  be  paid  with  costs  from  and  out 
of  the  funds  derived  from  the  sale  of  such  vessel,  under  the  writ  aforesaid, 
and  for  such  other  and  further  relief  as  is  meet  and  proper  in  the  premises. 

AISTDROS  &  FRANIv, 

and   WILLIAMS,   WOOD    &    LINTHICUM, 

Proctors  for  the  intervening  libelant. 
The  "Louis  Olsen,"  57   Fed.  845;    71    Fed.  223;    15  U.   S.   App.   229;    Ad. 
Rule  34. 

F.  102. 

Intervening  Libel,  Repairs  and  MateriaL 
[Title  of  Court  and   Cause.] 
To  the  Honorable,  etc. 

The    intervening    libel   of   C.    Hennigar    against    the    steamer   or    vessel 

"Eugene,"  her  tackle,  apparel   and   furniture,  whereof   now    is, 

or  late   was   master,   in   a  case   of   action,   civil   and   maritime,   alleges   as 
follows: 
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I. 

That  between  Sept.  1,  1S07.  and  Sept.  20,  18!>7.  said  liholant  performed 
labor  and  services  upon  said  steamer  "Eugene."  at  the  special  instance  and 
request  of  the  master  thereof,  and  tliat  in  pursuance  of  said  request  libel- 
ant did  haul  out  said  steamer  and  repair  the  same  upon  libelant's  ship- 
ways  at  Ballard,  Wash.,  and  that  libelant  will  be  compelled  to  launch  said 
steamer.  That  the  reasonable  value  of  said  repairs,  hauling  out,  launching 
and  for  time  on  said  ways  is  i^o'^O)  five  hundred  and  tifty  dollars;  that 
payment  was  demanded  but  refused. 

11. 

That  the  said  vessel,  her  tackle,  etc.,  is  now  within  the  said  district. 

III. 

(Conclusion,  Form  79.) 
Jacobi  vs.  Geer,  No.  430;  83  Fed.  Rep.  222. 

F.  103. 
Libel  OQ  Marine  Insurance. 

[Title  of  Court  and   Cause.] 
To  the  Honorable,  etc. 

The  libel  of  the  Earnmoor  Steamship  Company,  Limited,  against  the  New 
Zealand  Insurance  Company,  alleges: 

I. 

The  libelant  is,  and  at  all  times  hereafter  mention  was,  a  limited  com- 
pany or  corporation,  created  under  the  laws  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  has  an  office  for  the  transaction  of  Vnisi- 
ness  at  Newcastle,  England. 

The  respondent  is,  and  at  all  the  times  herein  alleged  was,  a  corporation 
created  by  and  under  the  laws  of  the  United  Kingdom  of  (rreat  Britain 
and  Ireland,  and  was  at  the  times  hereinafter  mentioned  duly  authorized 
to  insure  vessels  and  cargoes  and  other  maritime  risks,  and  had  an  office 
at  the  citj^  of  San  Francisco,  in  the  State  of  California. 

II. 

On  or  about  March  8,  1888,  the  respondent,  in  consideration  of  the 
premium  of  ninety  dollars  to  it  paid,  issued  and  delivered  its  certain 
policy  of  insurance  dated  on  that  day,  to  one  Alfred  Earnshaw,  by  which 
it  did  insure  said  Earnshaw,  for  whom  it  might  concern,  in  the  sum  of 
fifteen  hundred  dollars,  upon  the  body,  tackle,  machinery,  and  apparel  of 
the  steamship  "Earnmoor,"  for  one  year  from  that  date,  against  perils  of 
the  sea  and  other  perils  in  said  policy  set  forth. 

III. 

At  all  the  times  hereinafter  mentioned,  the  libelant  was  the  owner  of  the 
steamship  "Earnmoor,"  her  body,  tackle,  machinery,  and  apparel,  and  said 
insurance  was  made  for  and  on  behalf  of  libelant. 
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IV. 

Said  steamship  "Earnmoor"  left  the  port  of  Philadelphia,  Pennsylvania^ 
on  .January  10,  1889.  bound  for  Saint  Thomas,  with  a  cargo  of  soft  coal. 
While  proceeding  upon  said  voyage  and  going  down  the  Delaware,  and 
during  the  pendency  of  said  risk,  she  struck  a  rock.  The  vessel  was  soon 
noticed  to  be  settling  forward,  and  the  pumps  had  shown  that  she  was 
filling  rapidly;  her  helm  was  ported  and  the  engines  set  ahead  so  as  to- 
run  her  asiiore,  and  this  prevented  her  from  sinking  in  deep  water. 

V. 

And  as  a  result  of  the  beaching  of  said  vessel,  she  sustained  injuries 
and  damages,  which,  after  a  due  adjustment  thereof  made  at  Philadelphia, 
the  sum  of  nine  hundred  and  ninety-seven  41-100  dollars  was  found  to  be 
due  under  respondent's  said  policy. 

VI. 

Although  said  sum  has  been  duly  demanded  by  libelant  from  respondent 
no  part  thereof  has  been  paid. 

VII. 

(Conclusion,  Form  No.  78.) 

New  Zealand  Ins.  Co.  vs.  Earnmoore  Co.,  Ltd.,  73  Fed.  Rep.  867;  48  U, 
S.  App.  245. 

F.  104. 
Libel  on  Marine  Insurance. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  Thomas  O'Farrell  against  the  Thames  &  Mersey  Marine  In- 
surance Company,  Limited,  in  a  cause  of  contract  of  insurance,  civil  and 
maritime,  alleges: 

I. 

That  this  libelant  was,  on  the  twenty-fourth  day  of  November,  1894, 
the  owner  of  one  undivided  fourth  part  of  the  schooner  "Robert  and  Min- 
nie." and  so  continued  imtil  the  said  vessel  was  totally  lost  as  hereinafter 
is  set  forth. 

II. 

That  on  the  twenty-fourth  day  of  November,  1894,  the  Thames  &. 
Mersey  Marine  Insurance  Company,  Limited,  in  consideration  of  the  sum 
of  ninety  dollars,  by  this  libelant  agreed  to  be  paid  to  it,  imderwrote  its- 
policy  of  insurance  on  this  libelant's  one  fourth  part  interest  in  said 
schooner  "Robert  and  Minnie,"  and  delivered  the  same  to  him,  wherein 
and  whereby  it  insured  his  interest  in  said  one-fourth  part  interest  in  said 
schooner  "Robert  and  dollars,  from  the  twenty-fourth  day  of  November^ 
1894,  at  twelve  o'clock,  noon,  San  Francisco,  mean  time,  to  the  twenty- 
fourth  day  of  November,  at  twelve  o'clock,  noon,  San  Francisco,  mean 
time,  in  the  year  1895,  against  perils  of  the  seas  and  other  perils  in  said 
policy  set  forth.  A  copy  of  said  policy  of  insurance  is  hereunto  annexed 
and  made  a  part  of  this  libel. 
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III. 

That  on  the  sixteenth  day  of  March,  1895,  said  policy  of  insurance  then 
being  in  full  force,  said  vessel  sailed  from  the  port  of  San  Francisco,  bound 
on  a  voyage  to  Suislaw  River,  in  the  State  of  Oregon,  a  port  or  place  on 
the  west  coast  of  North  America,  and  north  of  the  said  port  of  San  Fran- 
cisco. 

That  on  or  about  the  fourth  day  of  April,  1895,  the  said  vessel,  while 
proceeding  on  her  voyage  to  said  port  or  place,  was,  by  perils  of  the  sea, 
-cast  on  shore,  wrecked,  and  totally  lost  at  a  point  on  the  coast  of  Oregon 
about  three  miles  to  the  southward  of  the  entrance  of  said  Suislaw  River, 
which  said  vessel  did  not  at  any  time  while  said  policy  was  in  force  enter. 

IV. 

That  said  respondent  was  duly  notified  of  the  loss  of  said  vessel  as 
aforesaid,  and  waived  proof  and  adjustment  of  loss  and  proof  of  interest, 
but  refused,  and  still  does  refuse,  to  pay  the  said  sum  of  one  tliousand  dol- 
lars, insured  as  aforesaid  on  the  interest  of  this  libelant  in  said  vessel, 
on  the  ground  that  said  vessel  was  wrecked  and  lost  while  using  a  port  or 
place,  to  wit,  the  Suislaw  River,  not  allowed  by  the  terms  of  said  policy 
of  insurance. 

V. 

That  by  reason  of  the  premises  said  respondent  has,  under  its  said 
policy  of  insurance,  become  and  is  indebted  to  this  libelant  in  the  sum 
■of  one  thousand  dollars. 

VI. 

(Conclusion,  Form  No.  78.) 

O'Connell  vs.  Thames  &  Mersey  Insurance  Company,  56  U.  S.  App.  676. 

F.  105. 
Libel  (Marine  Insurance). 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  the  above-named  libelants  against  the  above-named  respond- 
ent, respectfully  shows  to  the  Court: 

I. 

At  all  the  times  herein  named  the  libelants  were,  and  are  now,  copart- 
ners, merchants,  doing  business  in  the  State  of  New  York. 

II. 
At  all  of  said  times  the  respondent  was  and  now  is  a  corporation,  or- 
ganized and  existing  under  the  laws  of  the  Republic  of  France,  and  doing 
business  at  San  Francisco  and  elsewhere  as   an  insurer  against  maritime 
losses. 

III. 
On  the  eighth  day  of  July,  1872,  said  company,  for  a  valuable  considera- 
tion, issued  and  delivered  to  Messrs.  Hapgood  &  Co.,  of  Portland,  Oregon, 
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loss,  if  any,  payable  to  their  order  on  account  of  concerned,  its  policy  of 
insurance,  whereby  it  insured  $3,000  upon  five  hundred  cases  of  salmon, 
valued  at  said  sum,  laden  or  to  be  laden  under  deck  on  board  the  bark 
"Belle  of  Oregon,"  lost  or  not  lost,  at  and  from  Portland  aforesaid  to 
New  York,  against  losses  by  perils  of  the  seas  and  other  losses  usually 
covered  by  marine  insurers,  and  it  was  in  and  by  said  policy  agreed  be- 
tween the  parties  thereto  that  said  merchandise  therby  insured  was  war- 
ranted by  the  insured  free  from  particular  average,  and  partial  loss,  unless 
occasioned  by  stranding,  sinking,  fire,  collision  or  other  extraordinary  peril 
thereby  insured  against,  and  amounting  to  fifty  per  cent  or  more  of  the 
sound  value  of  the  whole  shipment  at  the  port  of  delivery,  and  that  all 
such  loss  should  be  settled  on  the  principles  of  salvage  loss,  with  benefit 
of  salvage  to  the  insurers. 

IV. 
After  said  policy  had  attached  and  while  the  same  was  in  force,  the 
goods  insured  in  said  policy  were,  by  the  perils  insured  against  damaged 
to  an  amount  exceeding  fifty  per  cent  on  the  sound  value  of  the  whole 
shipment  at  the  point  of  delivery,  whereby  the  insured  under  said  policy 
became  entitled  to  demand  and  receive  from  the  insurer  to  full  amount 
of  his  said  loss,  to  wit,  the  sum  of  $2,452.30.  The  libelants  have  received 
on  account  of  said  loss  the  sum  of  $1,341.50,  and  no  more,  and  the  amount 
now  due  to  them  is  the  sum  of  $1,110.80. 

V. 

The  libelants,  to  whom  the  said  policy  was  by  its  terms  made  payable 
in  case  of  loss,  made  proofs  of  their  said  loss  and  requested  the  respondents 
to  pay  the  same,  but  the  respondent  has  refused  and  does  still  refuse  to 
pay  the  same,  to  the  damage  of  the  libelants  in  the  sum  of  $1,110.80. 

Wherefore,  libelants  pray  that  a  monition,  according  to  the  course  of 
this  honorable  Court  in  cases  of  admiralty  and  maritime  jurisdiction  may 
issue  against  said  respondents,  and  that  they  may  be  reqviired  to  answer 
all  and  singular  the  matters  aforesaid,  and  that  this  honorable  Court 
would  be  pleased  to  decree  the  payment  of  the  amount  so  due  to  the  libel- 
ants, with  costs,  and  that  the  libelants  may  have  such  other  and  further 
relief  as  in  law  and  justice  they  may  b"  entitled  to  receive. 

PAGE,   EELLS   &   WHEELER, 

Proctors  for  libelants. 

75  Fed.  Rep.  110;  44  U.  S.  App.  .)50. 

F.  106. 
Petition  by  Owner  for  Limitation  of  Liability. — Caption- 

In  the  District  Court  of  the  United  States,  for  the  district  of  =— ^ — . 

In  the  Matter  of  the  Petition  of  Z,  Owner  of  the 

Steamship  " ,"  for  a  Limitation  of 

Liability. 

(See  ante,  §  1298  et  seq.) 
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F.  107. 
Petition  for  Limitation  of  Liability  (Personal  Injuries.) 
[Title  of  Court.] 

in  the  Matter  of  the  Petition  of  JACUB  JENSEN 
et  al.,  Owners  of  the  American  Bark  "Sumatra," 
for  a  Limitation  of  Liability. 


} 


To  t!:e  Honorable,  etc. 

The  petition  of  Jacob  Jensen,  BCD,  etc.,  respectfully  shows: 

I. 

That  at  all  the  times  hereinafter  mentioned,  your  petitioner,  The  E  Com- 
pany, was  a  corporation  duly  organized  and  doing  business  under  the  laws 
of  the  State  of  California,  with  its  principal  place  of  business  in  the  city 
and  county  of  San  Francisco,  in  said  State. 

IL 

That  the  petitioners,  Jacob  Jensen,  etc.,  at  all  the  times  hereinafter 
mentioned,  were  and  are  now  residents  of  the  State  of  California,  and  in 

th  Judicial  District  of   the  United   States  for  the  District  of 

California. 

III. 

That  at  all  of  said  times  your  petitioners  were  and  still  are  the  owners 
of  the  American  bark  "Sumatra,"  in  the  following  proportions,  to  wit, 
Jacob  Jensen,  one  eighth  part  thereof,  etc. 

IV. 

That  said  bark  "Sumatra"  is  a  vessel  of  about  ten  hundred  and  seventy 
tons  burden,  net  measurement,  and  duly  enrolled  according  to  law  in  the 
office  of  the  United  States  collector  of  customs  for  the  District  of  San 
Francisco,  State  of  California,  and  said  vessel  is  now  in  the  port  of  San 
Francisco  in  the  Northern  District  of  California,  and  within  the  jurisdiction 
of  this  honorable  Court. 

V. 

That  at  all  of  the  times  herein  mentioned,  the  said  bark  "Sumatra"  was 
used  by  your  petitioners  in  interstate  and  foreign  commerce  between  ports 
and  places  upon  and  connected  with  the  Pacific  ocean. 

VI. 

That  at  all  of  said  times  the  said  bark  "Sumatra"  was  a  good,  staimch 
and  seaworthy  vessel,  properly  and  efficiently  fitted  for  the  voyage  on 
which  she  was  about  to  proceed,  and  commanded  by  a  careful,  competent 
and  experienced  master. 

VII. 
That  on  the  fourteenth  day  of  March,  1894.  said  bark  "Sumatra"  was 
lying  near  Antioch.  in  the  Northern  District  of  California,  where  she  was 
made  fast  to  a  tug  for  the  purpose  of  proceeding  to  San  Francisco,  and 
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thence  upon  a  voyage  to  Departure  Bay,  British  Columoia.  That  one  Pat- 
rick Curtin,  then  and  there  a  member  of  the  crew  of  said  vessel,  while  on 
her  trip  to  the  port  of  San  Francisco,  fell  through  a  hatchway  into  the 
hold  of  said  vessel,  whereby  certain  damage  was  occasioned  to  or  incurred 
by  him,  but  the  same  was  without  any  fault  or  negligence  upon  the  part 
of  the  master  of  said  vessel  or  of  these  petitioners  or  of  either  of  them, 
but  was  owing  entirely  to  the  negligence  and  carelessness  of  said  Patrick 
Curtain  himself. 

VIII. 
That  the  said  accident  to  the  iiaid  Patrick  Curtain  was  not  caused  by  the 
design  or  negligence  of  your  petitioners  or  either  of  them;  that  the  same 
happened,  and  the  said  damage  resulting  therefrom  to  said  Patrick  Cur- 
tin was  done,  occasioned  and  incurred  without  the  privity  or  knowledge  of 
your  petitioners  or  either  of  them,  and  without  any  fault  or  negligence 
on  the  part  of  the  master  of  said  vessel. 

iX. 

That  thereafter  the  said  Patrick  Curtin  received  such  proper  attendance 
and  medical  care  as  the  nature  of  the  voyage  and  the  circumstances  would 
permit,  and  also  his  wages  to  the  end  of  the  voyage  for  which  he  had  been 
hired,  after  which  time  he  was  sent  to  the  United  States  Marine  Hospital 
at  the  port  of  San  Francisco,  where  he  remained  until  properly  discharged 
therefrom. 

X. 

That  nevertheless,  on  the  fourth  day  of  May,  18 — ,  said  Patrick  Curtin 

did  by  his  attorneys, ,  sue  your  petitioners  in  an  action  brought 

in  the  Superior  Court  in  and  for  the  city  and  county  of  San  Francisco, 
State  of  California,  and  in  the  Judicial  District  of  the  United  States  in 
and  for  the  Northern  District  of  California,  for  damages  in  a  sum  amount- 
ing to  $25,000,  which  said  damages  he  charges  and  alleges  in  said  com- 
plaint were  occasioned  and  incurred  by  him  by  reason  of  said  accident  and 
fall  through  the  hatchway  of  said  vessel  as  aforesaid. 

XI. 

That  your  petitioners  desire  to  contest  their  liability  and  the  liability 
of  said  bark  "Sumatra"  for  all  loss  or  damage  occasioned  to  or  incurred 
by  said  Patrick  Curtin  by  reason  of  his  fall  through  said  hatchway  as 
aforesaid,  and  also  to  claim  the  benefit  of  limitation  of  the  liability  of 
your  petitioners  provided  for  in  sections  42S2  to  4289,  inclusive,  of  the  Re- 
vised Statutes  of  the  United  States  as  amended  by  the  act  of  June  1(5, 
1884,  23  Stats,  at  large,  p.  57,  chap.  121,  sec.  18;  and  the  act  of  June  19, 
1886,  24  Stats,  at  large,  p.  81,  chap.  421,  sec.  4;  and  your  petitioners  are 
now  ready  and  willing  and  offer  to  give  a  stipulation  with  sureties  for  the 
payment  into  Court  of  the  value  of  said  bark  "Sumatra"  and  freight  pend- 
ing at  the  time  of  said  accident  wherever  the  same  shall  be  ordered. 

XII. 
That  the  claim  made  by  the  said  Patrick  Curtin  by  reason  of  the  acci- 
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dent  and  damage  to  him  as  aforesaid,  greatly  exceeds  in  amount  the  value 
of  said  bark  "Sumatra,"  her  tackle,  apparel  and  furniture,  and  freight 
pending  at  the  time  of  and  immediately  after  the  said  accident  and  dam- 
age, and  that  of  the  several  interests  of  your  petitioners  therein.  At  the 
time  of  and  immediately  after  the  happening  of  said  accident  said  vessel 
and  her  freight  then  pending  was  of  no  greater  value  than  the  sum  of 
$1,500. 

XIII. 

While  not  admitting  but  denying  that  they  are  under  any  liability  for 
the  loss  or  damage  occasioned  or  incurred  as  aforesaid,  and  claiming  the 
right  in  this  Court  to  contest  any  liability  therefor,  either  of  themselves 
individually  or  if  the  said  bark  "'Sumatra,"  your  petitioners  severally  claim 
ajid  are  entitled  to  have  limited  their  liability  (if  any  liability  shall  here- 
after be  found  to  exist)  to  the  amount  or  value  of  their  interests,  res])eet- 
fully,  in  said  bark  "Sumatra,"  immediately  after  said  accident  and  her 
freight  then  pending. 

XI  v. 

Wherefore  your  petitioners  pray  that  this  Court  will  cause  an  appraise- 
ment to  be  had  of  the  value  of  the  interest  of  said  petitioners  respectively 
in  said  bark  "Sumatra,"  her  tackle,  apparel,  and  furniture,  at  the  time  of 

said  accident,  to  wit,  the  fourteenth  day  of  ,  18 — ,  and  her  freight 

then  pending,  and  that  a  stipulation  may  be  given  by  said  petitioners,  with 
sureties  for  the  payment  thereof  into  Court  whenever  the  same  shall  be 
ordered,  and  will  in  compliance  with  such  order  issue  a  monition  against 
said  Patrick  Curtin  and  ,  his  attorneys,  and  all  persons  claim- 
ing damages  for  or  by  reason  of  the  accident  hereinbefore  mentioned, 
citing  them  to  appear  before  this  Court  and  make  due  proof  of  their  re- 
spective claims  at  a  time  to  be  therein  named.  As  to  all  of  which  claims 
your  petitioners  will  contest  their  liability  and  the  liability  of  said  bark 
"Sumatra,"  independently  of  the  limitation  of  their  liabilty  claimed  under 
sections  4282  to  4289,  inclusive,  of  the  Revised  Statutes  of  the  United 
States  and  the  acts  of  Congress  of  June  16,  1884,  and  of  June  19,  1886, 
hereinbefore  mentioned. 

That  in  case  it  shall  be  found  that  any  liability  exists  upon  the  part  of 
your  petitioners,  or  either  of  them,  on  account  of  the  loss  or  damage 
alleged  to  have  accrued  to  said  Patrick  Curtin,  then  that  such  liability 
shall  in  no  event  exceed  the  value  of  the  interests  of  your  petitioners  re- 
spectively in  the  said  bark  "Sumatra"  at  the  time  of  said  accident  and 
the  freight  then  pending,  and  that  the  moneys  secure<l  to  be  paid  into 
Court  as  aforesaid,  after  payment  of  the  costs  and  expenses,  shall  and 
may  be  divided  pro  rata  among  the  several  claimants  in  proportion  to  the 
amount  of  their  respective  claims.  That  in  the  meantime  and  until  the 
final  judgment  of  the  Court  shall  be  rendered  herein,  this  Court  shall  make 
an  order  restraining  the  said  Patrick  Curtin  and  his  attorneys  and  all 
other  persons  from  the  further  prosecution  of  said  suit  in  the  Superior 
Court  in  and  for  the  city  and  county  of  San  Franci.soo,  State  of  California, 
and  of  all  or  any  suits  against  your  petitioners,  or  either  of  them,  in  re- 
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spect  to  any  claims  or  loss  or  damage  occasioned,  incurred,  or  arising  out 
of,  or  in  consequence  of  the  falling  of  said  Patrick  Curtin  down  said  hatch- 
way, either  in  the  Courts  of  the  State  of  California  or  in  the  United 
States  Courts,  or  elsewhere,  and  for  such  other  and  further  relief  as  to  the 
Court  shall  seem  meet  and  proper. 

ANDROS  &  FRANK, 

Proctors. 

(See  ante,  §  1298.  et  seq.) 

F.  108. 
Petition    for  Limitation  of  Liability.— Another  Form. 

In  the  District  Court  of,  etc. 

In  the  Matter  of,  etc.     (See  Form  No.  67.) 
To  the  Honorable,  etc. 

The  petition  of  the  Humboldt  Lumber  Manufacturer's  Association  re- 
spectfully shows: 

I. 

That  at  all  the  times  hereinafter  mentioned  your  petitioner  was  and  ever 
since  has  been  and  still  is  a  corporation  duly  created  and  existing  under 
the  laws  of  the  State  of  California. 

II. 

That  at  all  the  times  hereinafter  mentioned  your  petitioner  was  the 
lessee  and  charterer  of  the  steam  tug  "Printer." 

m. 

That  the  said  steam  tug  "Printer"  was  of  about  one  hundred  and  ten 
tons'  burden  gross  measurement,  and  duly  enrolled  and  registered  accord- 
ing to  the  law  in  the  United  States  custom  house  at  San  Francisco,  in  the 
State  of  California,  and  within  .the  said  Northern  District  of  California. 

IV. 

That  at  all  the  times  hereinafter  mentioned  said  steam  tug  "Printer" 
was  used  by  your  petitioner  for  the  towage  of  vessels  engaged  in  inter- 
state and  foreign  commerce  from  the  Pacific  Ocean  to  Humboldt  Bay,  and 
from  Humboldt  Bay  to  the  Pacific  Ocean. 

V. 

That  at  all  said  times  said  steam  tug  "Printer"  was  a  good,  staunch 
and  able  vessel,  well  fitted  in  every  respect  with  all  machinery  and  ap- 
pliances, of  substantial  quality,  and  all  in  prime  order  and  condition,  to  fit 
her  for  towing  vessels  from  the  Pacific  Ocean  to  Humboldt  Bay,  and  from 
Humboldt  Bay  to  the  Pacific  Ocean,  and  said  "Printer"  was  properly  and 
efficiently  manned  and  commanded  by  an  able  and  experienced  master. 

VI. 

That  on  the  sixteenth  day  of  November,  1889,  said  "Printer,"  in  her 
usual  course  and  business  within  the  admiralty  and  maritime  jurisdiction 
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of  tliis  Court,  upon  the  Pacific  Ocean  made  last  to  the  sailing  schooner 
"Fidelity,"  a  vessel  duly  enrolled  at  the  custom  house  in  the  port  of 
Eureka,  California,  and  started  towing  said  schooner  "Fidelity"  to  Hum- 
boldt Bay,  and  while  towing  said  schooner  upon  said  Pacific  Ocean  towards 
Humboldt  Bay,  without  any  fault  or  negligence  upon  the  part  of  the  mas- 
ter or  crew  of  the  said  steam  tug  "Printer,"  but  owing  entirely  to  a  peril 
of  the  sea,  or  to  some  mismanagement  or  negligence  of  the  master  or  the 
crew  of  the  said  "Fidelity."  said  "Fidelity"  capsized  and  all  aboard  thereof 
perished,  with  all  of  her  cargo  and  stores,  and  the  personal  effects  of  the 
master  and  crew  became  a  total  loss. 

VII. 

That  the  said  loss  of  said  "Fidelity"  and  of  her  cargo  and  crew  was  not 
caused  by  the  design  or  negligence  of  your  petitioner,  but  the  same  hap- 
pened and  the  deaths,  loss,  damage,  and  destruction  resulting  therefrom  to 
said  "Fidelity,"  her  master,  crew,  and  cargo,  was  done,  occasioned,  and 
occurred  without  the  privity  or  knowledge  of  your  petitioners,  and  with- 
out any  fault  or  negligence  of  the  master  or  any  of  the  crew  of  said 
"Printer." 

VIII. 

That  nevertheless  (states  commencement  of  three  suits  in  State  Court 
by  the  widow  and  children  of  the  master  of  the  "Fidelity."  by  the  widow 
and  children  of  an  employee  on  the  schooner,  and  by  an  administrator  of 
one  of  the  crew  for  damages  in  sums  amounting  in  the  aggregate  to  the 
sum  of  seventy -five  thousand  dollars,  claimed  to  have  accrued  by  reason 
of  the  loss  of  the  said  schooner  "Fidelity,"  charging  and  alleging  such  dam- 
ages to  have  accrued  througli  and  by  the  negligence  of  the  master  of  said 
steam  tug  "Printer"). 

IX. 
(See  clause  XIII  of  Form  No.  107.) 

The  "Printer,"  44  U.  S.  App.  434:  73  Fed.  Rep.  239. 

F.  109. 
Libel  for  Personal  Injuries. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  Timothy  Wallace,  of  the  city  and  county  of  San  Francisco, 
State  of  California,  stevedore,  against  the  Mexican  steamer  "Alejandro," 
of  which  one  De  La  Mata  is  now,  or  lately  was,  master,  her  tackle,  apparel 
and  furniture,  and  all  persons  lawfully  intervening  for  their  interest  in 
the  same,  in  a  cause  of  tort  and  damage  for  personal  injuries,  civil  and 
maritime,  alleges  as  follows: 

I. 
That  on  or  about  the  fifteenth  day  of  November,  1887.  the  said  steamer 
"Alejandro"  was  lying  alongside  of  the  Howard  Street  wharf  No.  2  in  the 
bay  of  San  Francisco,  within  the  jurisdiction  of  this  Court,  for  the  pur- 
pose of  taking  on  coal,  and  your  libelant  was  one  of  a  number  of  stevedores 
employed  to  put  the  coal  into  said  vessel. 
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II. 

That  in  the  course  of  his  employment  your  libelant  was,  upon  the  fif- 
teenth day  of  November,  1887,  called  upon  to  assist  in  raising  the  cargo- 
plank  belonging  to  said  vessel  out  of  the  hold  thereof,  when,  by  reason  of 
the  breaking  of  rotten,  unsound,  small  and  defective  ropes  attached  to  said 
cargo-plank  and  constituting  a  portion  of  said  ship's  furnishing,  the  said 
cargo-plank  without  any  fault  or  negligence  of  the  libelant  herein  and 
wholly  by  negligence  of  the  owners  and  master  of  said  vessel,  fell  upon 
the  leg  of  the  libelant  herein,  crushing  the  bones  of  his  knee  and  crippling 
him  for  life. 

III. 

That  the  master  of  the  vessel,  De  La  Mata,  well  knew  the  unsound,  un- 
safe, and  rotten  condition  of  the  said  ropes,  and  had  his  attention  specially 
called  to  their  condition  a  short  time  prior  to  the  accident,  but  the  said 
master  willfully  and  negligently  omitted  and  refused  to  replace  the  said 
defective  rope  with  better  ones,  and  thereby  caused  the  injury  alleged. 

IV. 

That  your  libelant  had  no  knowledge  or  means  of  finding  out  the  con- 
dition of  said  ropes,  and  was  thus  through  the  negligence  of  the  master 
of  the  vessel  placed  in  a  dangerous  position  and  seriously  injured,  crippled, 
and  maimed,  confined  to  his  bed  for  several  months,  and  made  to  suflfer 
great  bodily  pains  and  mental  anguish,  to  his  great  damage,  in  the  sum  of 
ten  thousand  dollars. 

V. 

That  the  said  steamer  "Alejandro"  is  now  in  the  bay  of  San  Francisco, 
within  the  jurisdiction  of  this  honorable  Court. 

VI. 

(Conclusion,  Form  No.  79.) 

(a)   The  "Alejandro,"  15  U.  S.  App.  98:  56  Fed.  Rep.  621. 

F.  im. 

Libel  for  Personal  Injuries. 

[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  and  complaint  of  Louis  A.  Pederson,  of  said  District,  mariner, 
against  the  said  defendant,  J.  D.  Spreckels  &  Brothers  Company,  in  a  cause 
of  damage  for  personal  injuries  suffered,  alleges  as  follows: 

I. 

That  on  all  the  dates  and  times  herein  mentioned  the  said  J.  D.  Spreckels 
&  Brothers  Company  was,  and  now  is,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  California,  and  had  and 
now  has  its  principal  place  of  business  in  the  city  and  county  of  San 
Francisco,  within  the  district  of  the  above-named  honorable  Court. 
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II. 

That  on  or  about  the  seventh  day  of  January,  1895,  the  libelant  was 
,  employed  as  mate  on  board  the  American  schooner  "S.  Danielson,"  which 
said  schooner,  with  libelant  and  her  master  and  crew,  were  oiigaj;t'd  in  car- 
rying material  from  a  steamship  called  the  '•Crown  of  England."  which 
said  steamship  was  on  shore  on  tlie  island  of  Santa  Rosa,  off  the  coast 
of  California,  and  the  said  defendant  herein  was  at  said  time  operating 
and  the  owner  of  steam  tug  known  as  the  "Fearless,"  which  said  steam 
tug  was  then  and  there  engaged  in  towing  the  said  schooner  '"S.  Danielson" 
to  and  from  the  said  steamer  "Crown  of  England"  to  harbor  and  elsewhere, 
as  occasion  might  lequire  it. 

III. 

That  on  said  day  the  said  steam  tug  went  alongside  of  the  said  schooner, 
and  obtained  from  her  a  towline,  with  which  to  tow  the  said  vessel  from 
the  bay  of  Santa  Rosa  to  the  said  steamship,  the  "Crown  of  England,"  and 
libelant  and  other  members  of  the  crew  of  said  vessel  passed  to  the  said 
steam  tug  a  new  five-inch  manila  line,  which  said  line  was  made  fast  to 
the  said  tug  by  one  end,  and  the  other  end  was  made  fast  to  the  said 
schooner,  with  about  forty  fathoms  paid  out,  and  that  space  intervening 
between  the  said  steam  tug  and  the  said  schooner,  when  the  said  steam 
tug  went  ahead,  to  tow  the  said  schooner  as  aforesaid. 

IV. 

That  those  having  the  said  steam  tug  in  charge  so  carelessly,  negligently, 
and  unskilfully  performed  their  duty  in  managing  the  said  tug  and  towing 
the  said  schooner  in  this,  that  instead  of  towing  at  a  reasonable  speed, 
and  such  a  speed  that  the  said  line  was  capable  of  withstanding  the  strain 
put  thereon,  they  went  ahead  full  speed,  and  although  libelant  and  other 
members  of  the  crew  of  the  said  "S.  Danielson"  and  the  master  thereof 
called  to  the  said  tug  and  those  on  board  to  go  slower,  it  still  kept  up 
the  said  speed  and  towed  at  such  an  excessive  speed  that  the  said  tow- 
line  was  pulled  in  two,  and  also  a  cast-iron  chock  on  the  said  schooner 
through  which  the  said  tow-line  passed,  and  by  reason  thereof,  and  the 
negligence,  carelessness,  and  unskill fulness  of  the  said  men  in  charge  of 
the  said  towboat  as  aforesaid,  the  libelant's  leg  became  and  was  caught 
in  the  said  tow-line,  and  so  injured  and  damaged  that  by  reason  thereof  he 
has  been  compelled  to  have  the  same  amputated  below  the  knee,  and  he 
is  now  and  forever  will  be  prevented  from  following  his  occupation  as  a 
seaman,  or  any  other  occtipation,  all  to  his  damage  in  the  sum  of  twenty 
thousand  ($20,000.00)  dollars. 

V. 

That  libelant  was  not  in  the  employ  of  defendant  when  he  received  the 
said  injuries,  and  that  the  persons  in  charge  of  the  said  towboat  were  in 
defendant's  employ  at  said  time,  and  libelant  suffered  great  physical  and 
mental  anguish  by  reason  of  the  said  injuries,  and  still  suffers  the  same 
pain. 
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(Concli.ision,  Form  No.  78.) 

(a)   Pcderson  v.  Spreckels,  87  Fed.  Rep.  938. 

F.  111. 
Libel  for  Salvage. 

CHARLES   P.  DOE,    Managing    Owner    of    the 
Steamer  "Weeott,"  for  Himself  and  Others,  Co- 
owners     of     said    Vessel.     ALBERT    MEYER, 
Managing  Owner  of  the  Steamer  "Emily,"  for 
Himself  and  Others,  Co-owners  of  said  Vessel, 

Libelants, 
vs. 

The   British   Steamship   "BAWNMORE,"   her   En- 
gines, Boilers,  Tackle,  Apparel,  Furniture,  and 
Cargo. 

To  the  Honorable,  etc. 

The  libel  of  Charles  P.  Doe,  as  managing  owner  of  the  steamer 
"Weeott,"  and  Albert  Meyer,  as  managing  owner  of  the  steamer  "Emily," 
suing  for  themselves  and  all  others  interested  in  said  steamers,  against 
the  British  steamship  "Bawnmore,"  her  cargo,  boilers,  engines,  tackle,  ap- 
parel, and  furniture,  and  against  all  persons  lawfully  intervening  for  their 
interest  therein,  in  a  cause  of  salvage,  civl  and  maritime,  allege: 


That  on  the  seventh  day  of  July,  1893,  the  British  steamer  "Bawnmore," 
carrying  a  cargo  whose  value  and  character  is  unknown  to  these  libelants, 
sailed  from  the  port  of  San  Francisco  for  Nanaimo,  in  British  Columbia, 
and  on  the  following  evening,  about  six  o'clock,  P.  M.,  of  July  eighth, 
said  steamer  ran  aground  upon  a  reef  off  or  near  Point  Gorda,  on  the  Cali- 
fornia coast,  about  180  miles  north  from  San  Francisco;  that  by  so  run- 
ning agroimd  said  steamer  stove  a  hole  in  her  bows,  and  in  backing  off 
the  rocks  she  broke  her  propeller  and  disabled  her  steering  gear,  becoming 
wrecked  and  unmanageable,  in  a  sinking  condition. 

n. 

That  shortly  before  midnight  on  July  eighth  the  steamers  "Emily"  and 
"Weeott"  simultaneously  came  up  to  the  "Bawnmore."  The  steamer 
"Emily"  was  then  on  her  voyage  from  San  Francisco  to  Coos  Bay,  Oregon, 
carrying  a  cargo  of  general  merchandise.  The  "Emily"  was  of  the  value 
of  .$40,000,  and  was  partly  insured,  and  her  cargo  was  worth  upwards 
of  $10,000.  The  steamer  "Weeott"  was  then  upon  her  voyage  from  Eel 
River  to  San  Francisco,  carrying  a  miscellaneous  cargo  of  produce,  livestock, 
and  merchandise.  The  steamer  "Weeott"  was  worth  $40,000,  and  partly 
insured,  and  her  cargo  was  worth  about  $10,000. 

At  the  time  that  the  steamers  "Emily"  and  "Weeott"  came  alongside 
her  as  aforesaid,  the  "Bawnmore"  had   been   abandoned  by  her  crew   and 
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master,  who  were  all  in  small  boats  in  the  vicinity,  waiting  to  be  picked 
up.  The  "Bawnmore"  at  that  time  was  about  two  miles  oflf  shore,  and 
was  in  an  entirely  disabled  and  sinking  condition,  with  her  fires  out  and 
•  pumps  stopped,  and  her  machinery  useless  and  broken.  The  "Bawnmore's" 
master  declared  to  the  masters  of  the  "Emily"  and  the  "Weeott"  that  it 
was  useless  to  attempt  to  save  the  "Bawnmore,"  and  that  she  would  sink 
in  two  hours'  time.  The  master  and  crew  of  the  "Bawnmore"  were  there- 
upon taken  on  board  the  "Emily"  and  "Weeott"  as  passengers  at  their 
own  request,  and  eacli  of  said  vessels,  the  "Emily"  and  "Weeott,"  made 
fast  its  hawser  to  the  "Bawnmore"  and  towed  her  from  said  place  oflf 
Point  Gorda  to  Casper  Creek,  a  point  on  the  California  coast  about  one 
hundred  and  thirty  miles  from  San  Francisco,  and  about  fifty  miles  south 
of  said  point,  where  the  "Bawnmore"  was  so  picked  up  by  them.  That 
said  Casper  Creek  was  the  nearest  point  to  which  the  "Bawnmore"  could 
U3  taken  for  temporary  repairs.  That  at  the  time  of  reaching  Casper 
Creek  the  water  in  the  "Bawnmore"  was  nearly  up  to  the  main  deck,  and 
she  was  at  the  point  of  sinking.  That  the  masters  of  the  steamers  "Emily" 
and  "Weeott"  at  once  beached  the  "Bawnmore"  at  Casper  Creek  and 
patched  and  calked  the  hole  in  her  bows  so  as  to  render  her  watertight, 
and  then  towed  her  off'  the  beach  and  pumped  her  out.  That  Casper  Creek 
is  a  small  settlement,  with  only  an  open  roadstead,  and  with  no  facilities 
for  repairing  iraehinery  or  for  repairing  the  hull  of  the  steamer,  and  that 
no  such  facilities  existed  nearer  than  the  port  of  San  Francisco.  That 
accordingly,  as  soon  as  she  could  be  safely  moved,  to  wit,  on  July  12,  1893, 
the  said  steamers  "Emily"  and  "Weeott"  again  took  the  'Bawnmore"  in 
tow  and  towed  her  from  Casper  Creek  to  the  bay  of  San  Francisco,  where 
she  now  lies  in  safety.  That  they  had  no  other  assistance  in  so  towing 
than  that  of  the  tug  "Rescue,"  which  was  chartered  by  these  libelants  for 
that  purpose,  and  which  assisted  in  towing  the  "Bawnmore"  from  Casper 
Creek  to  San  Francisco. 

That  in  order  to  save  the  "Bawnmore"  aforesaid  it  was  necessary  for  the 
said  steamers  "Emily"  and  "Weeott"  to  deviate  from  their  respective 
courses  and  they  were  exposed  to  great  danger  in  approaching  said  ves- 
sel and  in  lying  there  while  the  beaching  and  repairing  of  the  "Bawn- 
more" was  being  accomplished,  and  that  they  were  further  exposed  to  great 
peril  and  expense  in  towing  the  "Bawnmore"  from  the  point  where  she  was 
picked  up  to  Casper  Creek,  and  from  Casper  Creek  to  San  Francisco. 

That  the  value  of  the  steamer  "Bawnmore"  at  this  time  was  about  $150,- 
000,  and  the  value  of  her  cargo,  if  any,  is  unknown  to  these  libelants.  That 
the  services  aforesaid  were  of  a  salvage  nature  and  of  great  value  to  the 
steamer,  which  would  have  become  a  total  loss,  and  had  been  abandoned 
by  her  crew  and  master  and  that  said  services  entitled  these  libelants 
to  such  reward  as  is  usually  granted  by  the  court  of  admiralty  in  such 
cases. 

III. 

That  the  said  steamship  "Bawnmore"  is  now  lying  in  the  port  of  San 
Francisco  in  the  Northern  District  of  California. 
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IV. 

(Conclusion,  Form  No.  79.) 
(Verified,  etc.) 

PAGE  &  EELLS, 
Proctors  for  libelants. 
Doe  V.  The  "Bawnmorc"   (not  reported). 

F.  112. 
Libel  in  Intervention  of  Crew  of  Rescuing  Steamer  in  Case  of  Salvage. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  interventioM  of  A  B  C  D,  etc.,  and  six  seamen  and  a  deck- 
boy,  all  members  of  the  crew  of  the  American  steamer  "Emily,"  at  all  the 
times  hereinafter  mentioned,  against  the  British  steamship  "Bawnmore," 
her  engines,  boilers,  tackle,  apparel,  furniture,  and  cargo,  now  in  the 
custody  of  the  United  States  marshal  for  the  Northern  District  of  Califor- 
nia, by  virtue  of  process  issued  out  of  the  above-named  Court  in  the  above- 
entitled  action  and  against  the  libelants  in  said  action  and  all  persons  in- 
tervening for  their  interest  therein,  in  a  cause  of  salvage,  civil  and  mari- 
time, allege: 

I. 

That  on  or  about  the  eighth  day  of  July,  189.3,  the  British  steamship 
"Bawnmore,"  while  on  a  voyage  from  the  port  of  San  Francisco  to  British 
Columbia,  ran  aground  upon  a  reef  off  and  near  Port  Gorda  on  the  coast 
of  California,  and  thereby  stove  a  hole  in  her  bows,  and  in  backing  off 
from  said  reef  broke  her  propeller  and  disabled  her  steering  gear,  and  be- 
came wholly  disabled  and  unmanageable,  and  was  in  a  sinking  condition 
and  in  such  danger  of  foundering  that  she  was  on  said  day  abandoned 
by  her  master  and  her  other  officers  and  her  crew  and  all  other  persons  then 
on  board  of  her  and  became  and  was  derelict. 

II. 

That  on  said  day  the  said  steamer  "Emily"  was  on  a  voyage  from  the 
said  port  of  San  Francisco  to  Coos  Bay,  Oregon,  and  that  the  libelants 
who  are  named  in  this  libel  of  intervention  were  on  board  and  in  the 
service  of  said  steamer  "Emily"  in  the  capacities  and  at  the  monthly 
wages  hereinafter  set  opposite  their  names,  to  wit:  A,  chief  engineer, 
$125.00;  B,  first  mate,  $75.00;  etc.,  etc.;  and  that  the  said  six  seamen,  who 
are  not  named  in  this  libel  of  intervention,  were  on  board  and  in  the 
service  of  the  said  steamer  "Emily"  as  seamen  at  the  monthly  wages  of 
$40,00  each,  and  that  the  said  deck-boy,  who  is  not  named  in  this  libel  of 
intervention,  was  on  board  and  in  the  service  of  said  steamer  "Emily"  as 
a  deck-boy  at  the  monthly  wages  of  $ . 

ni. 

That  shortly  before  midnight  on  said  day  the  said  steamer  "Emily,'" 
with  all  of  the  libelants  in  this  libel  of  intervention  on  board  as  afore- 
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said,  came  up  to  the  said  stcamsliip  "Bawnmore,"  the  said  steamship 
"Bawnrrore"  then  being  disabled  and  unmanageable,  and  in  a  sinking  con- 
dition and  in  danger  of  foimdering,  and  abandoned  and  a  derelict  as  afore- 
said, and  with  the  assistance  of  all  the  libelants  in  this  libel  of  interven- 
tion and  of  the  officers  and  crew  of  the  American  steamer  "Weeott,"  and 
said  steamer  "Weeott,"  towed  said  steamship  from  tlie  high  seas  near 
said  reef  to  Casper  Creek,  California,  about  fifty  miles  distant  from  the 
place  where  said  towage  began,  and  about  one  hundred  and  fifty  miles 
from  the  port  of  San  Francisco. 

That  upon  the  arrival  of  said  vessels  at  said  Casper  Creek  the  said 
steamship  "Bawnmore"  was  beached  and  the  hole  in  her  bows  was  made 
temporarily  water-tight,  and  she  was  then  towed  off  the  beach  and  pumped 
out,  and  that  thereafter  she  was  towed  by  the  said  steamer  "Emily,"  as- 
sisted by  the  said  steamer  "Weeott"  and  the  steam  tug  "Rescue,"  from 
said  Casper  Creek  to  the  port  of  San  Francisco,  where  she  now  lies  in 
safety.  That  all  of  the  libelants  in  this  libel  of  intervention  assisted  in 
all  of  the  services  to  said  steamship  "Bawnmore"  aforesaid,  and  that  wliile 
so  engaged  they  were  exposed  to  great  danger. 

IV. 

That  the  said  steamship  "Bawnmore,"  wh.en  brought  to  the  port  of  San 
Francisco  as  aforesaid,  was  and  is  of  the  value  of  $150,000,  or  there- 
abouts, and  that  her  said  cargo  is  of  some  value,  but  of  what  value  the 
libelants  in  this  libel  of  intervention  are  ignorant. 

V. 

That  had  it  not  been  for  the  services  so  renderd  to  said  steamship 
"Bawnmore,"  she  and  her  said  cargo  would,  in  consequence  of  the  injuries 
received  by  her  as  aforesaid,  have  been  wholly  lost  and  destroyed. 

VI. 

That  all  and  singular  the  premises  are  true.  etc. 

Wherefore,  libelants  in  this  libel  of  intervention  pray  that  upon  the  filing 
of  this  libel  of  intervention  process  maj^  issue,  etc.;  that  this  Honorable 
Court  will  be  pleased  to  decree  the  payment  to  libelants  and  each  of  them 
of  a  reasonable  and  proper  salvage  for  the  services  rendered  by  them  as 
aforesaid,  with  costs. 

(Prayer  for   condemnation,  sale,   and   further   relief,   see   Form   79.) 


Proctor  for  intervening  libelants  aforesaid. 
Doe  V.  The  "Bawnmore"  (not  reported)  ;  sec.  52;  Ad.  R.  34. 

F.  113. 
Libel  of  Intervention.  (Salvage.) 
[Title  of  Court  and  Cause.] 

The  libel  of  intervention  of  A,  B,  C,  etc.,  against  the  steamship  "Bawn- 
more," her  tackle,  apparel,  and  furniture  and  against  all  persons  lawfully 
intervening  for  their  interest  therein,  in  a  cause  of  salvage,  civil  and  mari- 
time, allege: 
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I. 

That  on  or  about  the  eighth  day  of  July,  1893,  the  British  steamship 
"Bawnmore,"  while  on  a  voyage  from  the  port  of  San  Francisco  to 
Nanaimo  in  British  Columbia,  ran  upon  a  reef  near  Point  Gorda,  on  the 
coast  of  California,  and  thereby  became  wholly  disabled  and  unmanageable, 
and  was  reduced  to  a  sinking  condition  and  in  danger  of  foundering,  and 
was,  on  said  day,  abondoned  by  the  officers  and  crew  thereof. 

II. 

That  on  or  about  the  said  eighth  day  of  July,  1893,  the  steamer 
"Weeott,"  then  bound  on  a  voyage  from  Eel  River  to  San  Francisco,  with 
these  libelants  on  board  thereof  as  a  part  of  the  company  thereof,  and 
serving  in  the  capacities  and  at  the  wages  hereinafter  mentioned,  that  is 

to  say,  A,  master,  at  the  rate  of  $ per  month;  B,  first  officers,  at  the 

rate  of  $ per  month;  C,  acting  chief  engineer,  at  the  rate  of  $ per 

month  (etc.,  names,  capacities,  and  wages)  ;  and  H,  master  of  the  schooner 
•'Emily,"  at  the  rate  of  $ — —  per  month. 

m. 

That  shortly  before  midnight  on  the  eighth  day  of  July,  1893,  came  up 
to  the  said  steamship  "Bawnmore"  (etc.,  relate  circumstances  attending 
salvage  up  to  the  bringing  of  the  derelict  to  a  port  of  safety). 

IV. 

That  said  steamship  "Bawnmore,"  when  brought  to  the  port  of  San 
Francisco  as  aforesaid,  was,  and  is,  as  these  libelants  are  informed  and 
believe,  of  the  value  of  $150,000,  or  thereabouts,  but  what  the  value  of 
the  cargo  of  said  vessel,  if  any,  was  these  libelants  are  ignorant. 

V. 
That  had  it  not  been  for  the  services  so  rendered  to  said  steamship 
"Bawnmore,"  as  aforesaid,  she  and  her  cargo,  if  any,  would,  in  consequence 
of  the  injuries  received  by  her  and  the  condition  to  which  she  was  reduced 
as  aforesaid,  have  been,  as  these  libelants  verily  believe,  totally  lost  and 
destroyed. 

VI. 
The   said   steamship   "Bawnmore"   is   now  within    the   Northern    District 
of  California. 

VII. 
(Conclusion,   Form  No.   79,  with  prayer  that  this  honorable  Court   will 
be  pleased  to  decree  the  payment  to  them  and  each  of  them  a  proper  and 
reasonable   salvage  for  the  services  rendered  by  them,  with   costs,  etc.,  as 
in  Form  No.  79.) 

PAGE,  EELLS  &  WHEELER, 
ANDROS  &  FRANK, 

Proctors  for  intervenora. 
Doe  V.  The  "Bawnmore"  (not  reported) ;  Ad.  R.  34. 
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F.  114. 
Libel  for  Wages. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  of  Thomas  Martial,  etc.,  etc.,  seamen,  against  the  ship  "Eclipse," 
her  tackle,  apparel,  and  furniture,  and  against  all  pei-sons  lawfully  inter- 
vening for  their  interests  therein,  in  a  cause  of  wages,  civil  and  maritime, 
alleges  as  follows: 

I. 

That  at  all  the  times  herein  mentioned  the  said  ship  "Eclipse"  was  and 
now  is  an  American  vessel,  and  at  the  time  of  the  filing  of  the  libel  herein 
was  and  is  lying  in  the  port  of  San  Francisco  and  within  the  district  of 
this  honorable  Court. 

That  on  the  fifth  day  of  September,  1892,  the  libelants  were  hired  by 

one  Peterson,  who  was  and  is  the  master  of  said  vessel,  to  serve 

as  seamen  on  said  ship  on  a  voyage  from  San  Francisco,  California,  where 
the  said  vessel  was  then  lying,  to  Nanaimo,  British  Columbia,  and  return 
to  said  San  Francisco,  at  the  rate  of  wages  of  $25.00  per  month,  and  that 
libelants  entered  into  the  service  of  said  vessel  on  or  about  said  day  and 
performed  the  said  voyage  and  returned  to  said  San  Francisco  in  pur- 
suance thereof,  where  they  arrived  and  were  discharged  from  further  service 
on  said  ship  on  the  thirty -first  day  of  October,  1892. 

II. 

That  there  is  now  owing  them  by  said  vessel  on  account  of  their  wages 
for  their  services  as  aforesaid  the  following  amounts:  Thomas  Martial, 
$15.00,  etc.,  etc.,  which  said  amounts  the  master  and  owners  of  said  vessel 
have  refused  to  pay. 

III. 

(Conclusion,  Form  No.  79) 

Martial  v.  The  "Eclipse,"  15  U.  S.  App.  205;  60  Fed.  Rep.  105. 

F.  11.5. 
Libel  for  Pilotage  Outward. 
(Commencement,   see   Forms,   71-74),   in   a   cause   of   pilotage,   civil    and 
maritime,  alleges  as  follows: 

I. 

That  some  time  in  the  month  of  ,  18 — ,  the  said  ship  " ," 

being  then  in  the  port  of  ,  the  said   (master  or  owners,  as  the 

case  may  be),  by  self,  or  his  (or  their)   agents,  employed  the  libelant 

to  take  the  said  vessel  to  sea  from  the  port  of  as  pilot.     That 

accordingly  the  libelant  went  on  board  said  vessel  and  took  charge  of  the 

same  and  did  pilot  her  to  sea  on  or  about  the  day  of  

aforesaid. 

II. 
That  the  libelant  is  a  regular  pilot  and  did  his  duty  faithfully  and  ac- 
cording to  the  best  of  his  ability  as  the  pilot  of  said  vessel,  and  is  entitled 
to  the  regular  and  lawful  fees  for  such  service,  which  au:ount  to  the  sum 
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of  $ ,  which  sum  the  said  has   (or  have)    aihiiitted  to  be  due 

and  promised  to  pay  from  time  to  time,  but  which  is  still  due  and  unpaid. 

(Conclusion  as  in  Form  No.  78.) 

(Variation  in  Above  Libel.) 

F.  116. 

Pilotage  Inward. 

I. 
That  some  time  in  the  month  of  — — - — ,  18—,  the  said  ship  " ," 


being  off  the   (describe  locality),  the  libelant  boarded  her  and  offered  his 

services  as  a  pilot  to  conduct  her  to  her  port  of  destination,  to  wit, -; 

that  his  said  offer  was  accepted  by  the  said ,  master  of  said  ship, 

and   accordingly   the  libelant  took  charge  of  said   ship,  and  did  pilot  her 
into  or  (describe  course),  on  or  about  the  day  of  ,  18 — . 

F.  117. 
Joint  Libel  on  Breach  of  Contract  of  Affreightment. 

[Title  of  Court  and  Cause.] 

To  the  Honorable  William  W.  Morrow.  Judge  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California. 
The  joint  libel  of  The  Bancroft-Whitney  Company  and  others,  joint 
libelants,  against  The  Steamship  "Queen  of  the  Pacific,"  her  tackle,  ap- 
parel, and  furniture,  and  against  all  persons  lawfully  intervening  for  their 
interest  therein,  in  a  cause  of  contract,  civil  and  maritime,  alleges: 

The  Libel  of  the  Bancroft-Whitney  Company. 

I. 

The   libelant,    the    Bancroft-Whitney    Company,    avers    that    it    was    at 

all  the  times  hereinafter  mentioned  a  corporation  incorporated  under  the 

laws  of  the  State  of  California,  and  having  its  pri'icipal  place  of  business 

in  the  city  and  county  of  San  Francisco,  in  said  State. 

II. 

That  on  or  about  the  28th  day  of  April,  A.  D.  1888,  at  the  port  ot  San 
Francisco,  in  the  State  of  California,  this  libelant  shipped  in  good  order 
and  condition  one  case  of  books  on  the  steamship  "Queen  of  the  Pacific," 
then  and  there  belonging  to  or  employed  by  the  Pacific  Coast  Steamship 
Company,  a  corporation,  to  be  in  and  by  said  steamship  transported  to 
the  port  or  place  of  San  Diego,  in  said  State,  and  there  to  be  delivered  in 
like  good  order  and  condition  as  when  received  unto  Bancroft-Whitney  Co., 
and  the  said  Pacific  Coast  Steamship  Company,  when  it  received  said 
goods  on  board  the  said  steamship  for  transporation  as  aforesaid,  entered 
into  a  contract  of  aff'reightment  in  writing  with  this  libelant,  wherein  it 
acknowledged  to  have  received  said  goods  in  apparent  good  order,  and 
then  and  there  promised  and  agreed  to  transport  said  goods  to  said  port 
or  place  of  San  Dieg^  and  there  deliver  them  unto  Bancroft-Whitney  Co. 
in  like  good  order  as  when  received,  ceitain  perils  in  said  agreement  men- 
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tioned  excepted.     A  copy  of  said  agreement  in  said  writing  herein  referred 
to  is  hereto  annexed  and  made  a  part  hereof. 

III. 

That  said  steamship  thereafter  sailed  from  the  port  of  San  Francisco, 
bound  to  said  port  or  place  of  San  Diego,  with  said  merchandise  on  board 
thereof,  but  notwithstanding  said  contract  of  affreightment  in  the  last 
preceding  article  hereof  mentioned,  said  merchandise  was  not  delivered 
to  the  Bancroft-Whitney  Co.  at  said  port  or  place  of  San  Diego  or  at  any 
other  place,  in  like  good  order  as  when  received,  but,  on  the  contrary,  said 
merchandise  was  returned  to  said  port  of  San  Francisco  in  a  greatly  dam- 
aged condition,  by  reason  of  having  been  wet  witii  sea  water  during  said 
voyage,  which  by  reason  of  the  negligence  of  said  steamship  company,  its 
officers  and  servants,  gained  access  to  the  interior  of  said  ship,  where  said 
mercliandise  was  stowed,  to  wit,  on  or  about  the  30th  day  of  April,  A.  D. 
1888. 

IV. 

That  said  steamship  is  now  in  the  northern  district  of  California. 

V. 

That  in  consequence  of  the  injury  and  damage  to  said  merchandise  by 
sea  water  as  in  the  last  preceding  article  herein  is  mentioned  and  set 
forth,  the  libelants  have  sustained  damages  in  the  sum  of  two  hundred 
and  ten  dollars. 

VI. 

That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and   maritime  jurisdiction   of   this   honorable   court. 

For  a  further,  separate,  and  second  cause  of  action  this  libelant  avers: 

I. 

That  on  or  about  the  27th  day  of  April,  A.  D.  1888,  at  the  port  of  San 
Francisco,  in  the  State  of  California,  this  libelant  shipped  in  good  order  and 
condition  three  cases  of  books  on  the  steamship  "Queen  of  the  Pacific," 
then  and  there  belonging  to  or  employed  by  the  Pacific  Coast  Steamship 
Company,  a  corporation,  to  be  in  and  by  said  steamship  transported  to 
the  port  or  place  of  San  Diego  in  said  State,  and  there  to  be  delivered 
in  like  good  order  and  condition  as  when  received  unto  Victor  E.  Shaw, 
and  the  said  Pacific  Coast  Steamship  Company,  when  it  received  said  goods 
on  board  the  said  steamship  for  transportation  as  aforesaid,  entered  into 
a  contract  of  aff"reightment  in  writing  with  this  libelant,  wherein  it  ac- 
knowledged to  have  received  said  goods  in  apparent  good  order,  and  then 
and  there  promised  and  agreed  to  transport  said  goods  to  said  port  or 
place  of  San  Diego,  and  there  deliver  them  unto  Victor  E.  Shaw,  in  like 
good  order  as  when  received,  certain  perils  in  said  agreement  mentioned 
excepted.  A  copy  of  said  agreement  in  writing  herein  referred  to  is  hereto 
annexed  and  made  a  part  hereof. 
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II. 
That  said  steamship  thereafter  sailed  from  the  port  of  San  Francisco, 
bound  to  said  port  of  place  of  San  Diego  with  said  rcerchandise  on  board 
thereof,  but  notwithstanding  said  contract  of  affreightment  in  the  last 
preceding  article  hereof  mentioned,  said  merchandise  was  not  delivered 
to  Victor  E.  Shaw,  at  said  port  or  place  of  San  Diego  or  at  any  other  place, 
in  like  good  order  as  when  received,  but,  on  the  contrary,  said  merchandise 
was  returned  to  said  port  of  San  Francisco  in  a  greatly  damaged  condition, 
by  reason  of  having  been  wet  with  sea  water  during  said  voyage,  which  by 
reason  of  the  negligence  of  said  steamship  company,  its  officers  and  serv- 
ants, gained  access  to  the  interior  of  said  ship  where  said  merchandise 
was  stowed,  to  wit,  on  or  about  tne  30th  day  of  April,  A.  D.  1888. 

III. 
That  said  steamship  is  now  in  the  northern  district  of  California. 

IV. 

That  in  consequence  of  the  injury  and  damage  to  said  merchandise  by 
sea  water  as  in  the  last  preceding  article  herein  is  mentioned  and  set 
forth,  the  libelants  have  sustained  damages  in  the  sum  of  four  hundred 
and  fifty-five  dollars. 

V. 

That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  this  honorable  court. 

Wherefore,  this  libelant  prays  that  process  in  due  form  of  law,  accord- 
ing to  the  course  of  this  honorable  court,  in  causes  of  admiralty  and  mari- 
time jurisdiction,  may  issue  against  the  said  steamship,  her  tackle,  ap- 
parel, and  furniture,  and  that  all  persons  claiming  any  right  or  interest 
therein  may  be  cited  to  appear  and  answer  all  and  singular  the  matters 
aforesaid;  that  this  honorable  court  will  be  pleased  to  decree  the  payment 
of  the  said  sum  of  two  hundred  and  ten  dollars  and  four  hundred  and 
fifty-five  dollars,  aforesaid,  with  costs  and  interest,  and  that  said  vessel, 
her  tackle,  apparel,  and  furniture,  be  condemned  and  sold  to  pay  the  same; 
and  that  this  libelant  have  such  other  and  further  relief  in  the  premises 
as  in  law  and  justice  it  may  be  entitled  to  receive. 

BANCROFT -WHITNEY  CO., 
By   F.   G.   SANBORN,   Treasurer. 

Sworn  to  before  me  this  28th  day  of  ,  A.  D.  1892. 

[Seal.]  GEO.   T.   KNOX, 

Notary  Public. 
(Endorsed:)   Filed  April  28,  1892.     Southard  Hoffman,  clerk. 

(Duplicate.)  Pacific  Coast  Steamship  Co. 

No.  — .  San  Francisco,  April  27,  1888. 

Received   of  Bancroft-Whitney   Co.   to  be   shipped   on   board   of   the   P. 
C.  S.  S.  Co.'s  steamer  Qeuen  of  the  Pac.  or  on  board  of  any  other  steamer 
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of  the  company,  or  on  board  of  any  steamer  the  Co.  may  employ,  the 
following  property,  in  apparent  good  order,  except  as  noted,  value,  weight, 
contents  and  conditions  being  unknown  to  said  Co.,  marked,  as  indicated 
below,  to  be  delivered  at  San  Diego  to  Victor  E.  Shaw  or  assigns,  subject 
to  the  conditions  printed  on  the  back  of  this  receipt. 
Marked  Victor  E.  Shaw,  San  Diego,  Cal. 


No.  of  pkgs. 

Articles 

Weight 

Feet. 

Three 

(3)  cases  books 

Paid  $2.65. 

SMITH. 
Prepaid. 


Agent. 


Conditions. 

The  within  goods  are  shipped  and  received,  subject  to  the  following 
conditions: 

If  the  consignee  is  not  on  hand  to  receive  the  goods,  package  by  package, 
as  discharged,  then  the  company  may  deliver  them  to  the  wharfinger  or 
any  other  party  or  person,  believed  by  said  company  to  be  responsible, 
and  who  will  take  charge  of  said  goods  and  pay  the  freight  on  the  same 
The  responsibility  of  said  company  shall  cease  immediately  on  the  delivery 
of  the  said  goods  from  the  ship's  tackles. 

The  steamer  on  which  the  within  goods  are  carried  shall  have  leave  to 
tow  and  assist  vessels:  to  sail  with  or  without  pilots:  to  tranship  to  any 
other  of  the  company's  steamer  or  steamers  employed  by  said  company: 
to  lighter  from  steamer  to  steamer,  or  from  steamer  to  shore;  to  deliver 
to  other  steamers,  companies,  persons,  or  forwarding  agents  any  of  the 
within  goods  destined  for  ports  or  places  at  which  the  said  company's 
vessel  on  which  they  are  carried  does  not  call.  The  company  shall  not  be 
held  responsible  for  any  damage  or  loss  resulting  from  fire  at  sea  or  in 
port,  accident  to  or  from  machinery,  boilers,  or  steam,  or  any  other  acci- 
dent, or  dangers  of  the  seas,  rivers,  roadsteads,  harbors,  or  of  sail  or  steam 
navigation  of  what  nature  or  kind  soever. 

It  is  expressly  understood  that  the  said  company  shall  not  be  liable 
or  accountable  for  weight,  leakage,  breakage,  shrinkage,  rust,  loss,  or 
damage  arising  from  insecurity  of  package  or  damage  to  cargo  by  vermin, 
burning  or  explosion  of  articles  on  freight  or  otherwise,  or  loss  or  damage 
on  account  of  inaccuracy  or  omissions  in  marks  or  descriptions,  effects  of 
climate,  or  from  unavoidable  detention  or  delay;  nor  for  loss  of  specie, 
bullion,  bank  notes.  Government  notes,  bonds,  or  consols,  jewelry  or  any 
property  of  special  value  unless  shipped  under  its  proper  title  or  name, 
and  extra  freight  paid  thereon. 

Live   stock,   trees,   shrubbery,   and   all   kinds   of  perishable  property,   at 
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owner's  risk  of  frost  and  decay.  Oils  and  all  other  liquids  at  owner's 
risk  of  leakage,  unless  caused  by  improper  stowage. 

It  is  hereby  understood  that  wool  in  bales,  dry  hides,  butter  and  egg 
boxes,  and  all  other  packages,  must  be,  each  and  every  package,  marked 
with  the  full  address  of  the  consignee;  and  if  not  so  marked,  it  is  agreed 
that  the  delivery  of  the  full  number  of  packages,  as  within  mentioned, 
without  regard  to  quality,  shall  be  deemed  a  correct  delivery,  and  in 
full  satisfaction  of  this   receipt. 

It  is  agreed,  that  in  settlement  of  any  claim  for  loss  of  or  damage  to 
any  of  the  within-mentioned  goods,  said  claim  shall  be  restricted  to  the 
cash  value  of  such  goods  at  the  port  of  shipment  at  the  date  of  shipment. 

It  is  agreed  that  the  person  or  party  delivering  any  goods  to  the  said 
company  for  shipment,  is  authorized  to  sign  the  shipping  receipt  for  the 
shipper. 

On  delivery  of  the  goods  within  enumerated,  as  provided  herein,  this 
receipt  shall  stand  canceled  whether  surrendered  or  not. 

It  is  expressly  agreed  that  all  claims  against  the  P.  C.  S.  S.  Co.,  or  any 
of  the  stockholders  of  said  company,  for  damage  to  or  loss  of  any  of 
the  within  merchandise,  must  be  presented  to  the  company  within  thirty 
days  from  date  hereof;  and  that  after  thirty  days  from  date  hereof,  no 
action,  suit  or  proceeding  in  any  court  of  justice,  shall  be  brought  against 
said  P.  C.  S.  S.  Co.,  or  any  of  the  stockholders  thereof,  for  any  damage 
to  or  loss  of  said  merchandise;  and  the  lapse  of  said  thirty  days  shall 
be  deemed  a  conclusive  bar  and  release  of  all  right  to  recover  against 
said  company,  or  any  of  the  stockholders  thereof,  for  any  such  damage  or 
loss. 

Duplicate.  Pacific  Coast  Steamship  Co. 

No.  — .  San   Francisco,   April  28,   1888. 

Received  of  Bancroft-Whitney  Co.  to  be  shipped  on  board  of  the  P. 
C.  S.  S.  Co.'s  steamer  Queen  of  the  Pac.  or  on  board  of  any  other  steamer 
of  the  company,  or  on  board  of  any  steamer  the  Co.  may  employ,  the  fol- 
lowing property,  in  apparent  good  order,  except  as  noted,  value,  weight, 
contents  and  conditions  being  unknown  to  said  Co,,  marked  as  indicated 
below,  to  be  delivered  at  San  Diego  to  Bancroft-Whitney  Co.  or  assigns, 
subject  to  the  conditions  printed  on  the  back  of  this  receipt. 

IMarked  Bancroft-Whitney  Co.,  San  Diego  Cal. 


Xo.   of  pkgs. 

Articles. 

Weight.              Feet. 

O.ne ( 1)  c.  books 

! 

Paid  .?1.1.5. 

SMITH. 

Prepaid.  , ,  Agent. 
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Conditions. 

The  within  goods  are  siiipju'd  and  received,  subject  to  the  foHnwiiig 
conditions: 

'  If  the  consignee  is  not  on  hand  to  receive  the  goods,  package  by  package, 
as  discharged,  then  tiie  company  may  deliver  them  to  the  wharfinger  or 
any  other  party  or  person,  believed  by  said  company  to  be  responsible, 
and  who  will  take  charge  of  said  goods  and  pay  the  freight  on  the  same. 
The  responsibility  of  said  company  shall  cease  immediately  on  the  delivery 
of  the  said  goods  from  the  ship's  tackles. 

The  steamer  on  which  tlie  within  goods  are  carried  shall  have  leave  to 
tow  and  assist  vessels;  to  sail  with  or  without  pilots;  to  tranship  to  any 
other  of  the  company's  steamer  or  steamers  employed  by  said  company; 
to  lighter  from  steamer  to  steamer,  or  from  steamer  to  shore;  to  deliver 
to  other  steamers,  companies,  persons,  or  forwarding  agents  any  of  tlie 
within  goods  destined  for  ports  or  places  at  which  the  said  company's 
vessel  on  which  they  are  carried  does  not  call.  The  company  shall  not  be 
held  responsible  for  any  damage  or  loss  resulting  from  fire  at  sea  or  in 
port,  accident  to  or  from  machinery,  boilers,  or  steam,  or  any  other  acci- 
dent, or  dangers  of  the  seas,  rivers,  roadsteads,  harbors,  or  of  sail  or 
steam  navigation  of  what  nature  or  kind  soever. 

It  is  expressly  understood  that  the  said  company  shall  not  be  liable  or 
accountable  for  weight,  leakage,  breakage,  shrinkage,  rust,  loss,  or  damage 
to  cargo  by  vermin,  burning,  or  explosion  of  articles  on  freight  or  otherwise, 
or  loss  or  damages  on  account  of  inaccuracy  or  omissions  in  marks  or  de- 
scriptions, effects  of  climate,  or  from  unavoidable  detention  or  delays;  nor 
for  loss  of  specie,  bullion,  bank  notes,  government  notes,  bonds,  or  consols, 
jewelry  or  any  property  of  special  value  unless  shipped  under  its  proper 
title  or  name,  and  extra  freight  paid  thereon. 

Live  stock,  trees,  shrubbery,  and  all  kinds  of  perishaljle  property,  at 
owner's  risk  of  frost  and  decay.  Oils  and  all  other  liquids  at  owner's 
risk  of  leakage,  unless  caused  by  improper  storage. 

It  is  hereby  understood  that  wool  in  bales,  dry  hides,  butter  and  egg 
boxes,  and  all  other  packages,  must  be.  each  and  every  package,  marked 
with  the  full  address  of  the  consignee;  and  if  not  so  marked,  it  is  agreed, 
that  the  delivery  of  the  full  number  of  packages,  as  within  mentioned, 
without  regard  to  quality,  shall  be  deemed  a  correct  delivery,  and  in  full 
satisfaction  of  this  receipt. 

It  is  agreed,  that  in  settlement  of  any  claim  for  loss  of  or  damage  to 
any  of  the  within-mentioned  goods,  said  claim  shall  be  restricted  to  the 
cash  value  of  such  goods  at  the  port  of  shipment. at  the  date  of  shipment. 

It  is  agreed  that  the  person  or  party  delivering  anj'  goods  to  the  said 
company  for  shipment,  is  autlinrizcd  to  sign  the  shijiping  roeeipl  for  the 
shipper. 

On  delivery  of  the  goods  within  enumerated,  as  provided  herein,  tliis 
receipt  shall  stand  canceled  whether  surrendered  or  not. 

It  is  expressly  agreed  that  all  claims  against  the  P.  C.  R.  R.  Co.,  or  any 
of  the  stockholders  of  said  company,  for  damages  to  or  loss  of  any  of  the 
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within  merchandise,  must  be  presented  to  the  company  within  thirty 
days  from  date  hereof;  and  that  after  thirty  days  from  date  hereof,  no. 
action,  suit  or  proceeding,  in  any  court  of  justice,  shall  be  brought  against 
said  P.  C.  S.  S.  Co.,  or  any  of  the  stockholders  thereof,  for  any  damage  to 
or  loss  of  said  merchandise;  and  the  lapse  of  said  thirty  days  shall  be 
deemed  a  conclusive  bar  and  release  of  all  right  to  recover  against  said 
company,  or  any  of  the  stockholders  thereof,  for  any  such  damage  or  loss. 

Libel  of  Hellnian,  Haas  &  Co. 
I. 
The  libelants  aver  that  A.  Haas,  J.  Baruch,  and  H.  W.  Hellman  and  J. 
Haas  were  at  all  the  times  hereinafter  mentioned  partners,  doing  busi- 
ness under  the  firm  name  and  style  of  Hellman,  Haas  &  Co.  That  J. 
Haas  died  in  June,  1889,  and  that  the  libelants,  A.  Haas,  J.  Baruch,  and 
H.  W.  Hellman,  are  the  sole  surviving  partners  of  said  firm. 

II. 
That  on  or  about  the  — day  of  April,  A.  D.  1888,  at  the  port  of  San  Fran- 
cisco, in  the  State  of  California,  Farnsvvorth  &  Ruggles  shipped  in  good 
order  and  condition  fifteen  hundred  and  thirty-eight  packages  of  merchan- 
dise, more  particularly  ^  described  in  the  bill  of  lading  hereunto  annexed 
and  made  part  hereof  on  the  steamship  "Queen  of  the  Pacific,"  then  and 
there  belonging  to  or  employed  by  the  Pacific  Coast  Steamship  Company,  a 
corporation,  to  be  in  and  by  said  steamship  transported  to  the  port  or 
place  of  San  Pedro,  in  said  State,  and  there  to  be  delivered  in  like  good 
order  and  condition  as  when  received  unto  said  firm  of  Hellman,  Haas 
&  Co..  and  the  said  Pacific  Coast  Steamship  Company,  when  it  received 
said  goods  on  board  the  said  steamship  for  transportation  as  aforesaid, 
entered  into  a  contract  of  affireightment  in  writing  with  this  libelant, 
wherein  it  acknowledged  to  have  received  said  goods  in  apparent  good 
order,  and  then  and  there  promised  and  agreed  to  transport  said  goods 
to  said  port  or  place  of  San  Pedro  and  there  deliver  them  unto  said  firm 
of  Hellman,  Haas  &  Co.  in  like  good  order  as  when  received,  certain 
perils  in  said  agreement  mentioned  excepted.  A  copy  of  said  agreement 
in   writing  herein   referred  to  is  hereto  annexed   and   made  a  part  hereof. 

III. 

That  said  steamship  thereafter  sailed  from  the  port  of  San  Francisco, 
bound  to  said  port  or  place  of  San  Pedro,  with  said  merchandise  on  board 
thereof,  but  notwithstanding  said  contract  of  aflfreightment  in  the  last 
preceding  article  hereof  mentioned,  said  merchandise  was  not  delivered 
to  said  firm  of  Hellman,  Haas  &  Co.  at  said  port  or  place  of  San  Pedro 
or  at  any  other  place,  in  like  good  order  as  when  received,  but,  on  the  con- 
trary, said  merchandise  was  returned  to  said  port  of  San  Francisco  in  a 
greatly  dan^aged  condition  by  reason  of  having  been  wet  with  sea  water 
during  said  voyage,  which  by  reason  of  the  negligence  of  said  steamship 
company,  its  officers  and   servants,  gained   access  to  the  interior  of  said 
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ship,  where  said   merchandise  was  stowed,  to  wit,  on  or  about   the   30tli 
day  of  April,  A.  D.  1888. 

IV. 
That  said  steamship  is  now  in  the  northern  district  of  California. 

V. 

That  in  consequence  of  the  injury  and  damage  to  said  merchandise  by 
sea  water  as  in  the  last  preceding  article  herein  is  mentioned  and  set 
forth,  the  libelants  have  sustained  damages  in  the  sum  of  eight  thousand 
nine  hundred  fifty-two  4/100  dollars. 

VI. 

That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  this  honorable  court. 

For  a  further,  separate,  and  second  cause  of  action,  the  libelants  aver: 

I. 

That  on  or  about  the  26th  day  of  April,  A.  D.  1888,  at  the  port  of  San 
Francisco,  in  the  State  of  California,  Downing  &  Schmidt  shipped  in  good 
order  and  condition  thirteen  cases  of  drugs  on  the  steamship  "Queen  of 
the  Pacific,"  then  and  there  belonging  to  or  employed  by  the  Pacific  Coast 
Steamship  Company,  when  it  received  said  goods  on  board  the  said  steam- 
ship for  transportation  as  aforesaid,  entered  into  a  contract  of  aff"reight- 
ment  in  writing  with  this  libelant,  wherein  it  acknowledged  to  have  re- 
ceived said  goods  in  apparent  good  order,  and  then  and  there  promised  and 
agreed  to  transport  said  goods  to  said  port  or  place  of  San  Pedro,  and  there 
deliver  them  unto  Hellman,  Haas  &  Co.  in  like  good  order  as  when  received, 
certain  perils  in  said  agreement  mentioned  excepted.  A  copy  of  said 
agreement  n  writing  herein  referred  to  is  hereto  annexed  and  made  a  part 
hereof. 

III. 
That  said  steamship  thereafter  sailed  from  the  port  of  San  Francisco, 
bound  to  said  port  or  place  of  San  Pedro  with  said  merchandise  on  board 
thereof,  but  notwithstanding  said  contract  of  affreightment  in  the  last 
preceding  article  hereof  mentioned,  said  merchandise  was  not  delivered 
to  said  Hellman,  Haas  &  Co.  at  said  port  or  place  of  San  Pedro  or  at  any 
other  place,  in  like  good  order  as  when  received,  but,  on  the  contrary, 
said  merchandise  was  returned  to  said  port  of  San  Francisco  in  a  greatly 
damaged  condition,  by  reason  of  having  been  wet  with  sea  water  during 
said  voyage,  which  by  reason  of  the  negligence  of  said  steamship  company, 
its  officers  and  servants,  gained  access  to  the  interior  of  said  ship,  where 
said  merchandise  was  stowed,  to  wit,  on  or  about  the  30th  day  of  April, 
A.  D.  1888. 

IV. 
That  said  steamship  is  now  in  the  northern  district  of  California. 
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V. 
That  in  consequence  of  the  injury  and  damage  to  said  merchandise  by 
sea  water  as  in  the  last  preceding  article  herein  is  mentioned  and  set  forth, 
the   libelants  have  sustained   damages   in   the   sum   of   si.xty   three  20/100 
dollars,  or  thereabouts. 

VI. 
That  all  and  singular  the  premises  are  true,  and  within  the  admiralty  and 
maritime  jurisdiction  of  this  honorable  court. 

Wherefore,  these  libelants  pray  that  process  in  due  form  of  law,  accord- 
ing  to   the   course   of  this    honorable    court   in    causes    of   admiralty   and 
maritime  jurisdiction,   may  issue  against   the  said  steamship,  her  tackle, 
:apparel,  and  furniture,  and  that  all  persons  claiming  any  right  or  interest 
-therein  may  be  cited  to  appear  and  answer  all  and  singular  the  matters 
foresaid;  that  this  honorable  court  will  be  pleased  to  decree  the  payment 
of  the  several  sums  aforesaid  with  costs  and  interest,  and  that  said  vessel, 
her   tackle,  apparel,    and    furniture   be    condemned    and   sold    to    pay   the 
same;  and  that  these  libelants  have  such  other  and  further  relief  in  the 
premises  as  in  law  and  justice  they  may  be  entitled  to  receive. 
P.  Hx\AS, 
J.  BARUCH, 
H.  W.  HELLMAN, 

Ey  their  attorney-in-fact  for  this  purpose — 

THE    MAGDEBURG    GENERAL    INSURANCE 
COMPANY, 
By  (;UTTE  and  FRANK, 

General  Agents  of  said  Company. 

Sworn  to  before  me  this  '28th  day  of  April,  A.  D.  181)2,  by  Isador  Gutte. 
[Seal.]  JAMES  L.  KING, 

Notary  Public  in  and  for  the  City  and  County  of 

San  Francisco,  State  of  California. 

Isadore  Gutte  deposes  that  the  within-named  libelants  are  out  of  the 
northern  district  of  California,  and  more  than  one  hundred  miles  from 
the  city  of  San  Francisco;  that  the  Magdeburg  General  Insurance  Company 
is,  by  subrogation,  duly  authorized  to  bring  the  foregoing  action  in  the 
name  of  the  libelants  therein  mentioned;  that  the  firm  of  Gutte  and  Frank 
is  the  general  agent  at  San  Francisco  of  said  insurance  company,  and 
that  he  is  a  member  of  said  firm. 

(Signed)  I.   GUTTE. 

(Endorsed:)     Filed  April  28,   1892.     Southard  Hoffman,  clerk. 

F.  118. 

Libel  for  Pilotage  Offered  and  Refused. 

(Commencement  as  in  Form  No.  117.) 

1. 

That  some  time  in  the  month  of  ,  18—,  the  said  ship  "- 


being  off  the    (describe  locality),  the   libelant   spoke   her  and   offered   his 
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services   as   a    pilot   to   conduct    lier    to   her    port   of   destination,    to    wit. 


That  the  said  vessel  was  at  that  time  witliout  a  pilot,  and  saui  tenner 
of  services  was  made  while  she  was  under  way;  that  said  offer  and  tender 
of  services  were  refused  by  said  ship  and  by  the  persons  in  charge  of  her, 
and  she  proceeded  on  lier  voyage  to  her  destination  without  a  pilot  on  board. 

II. 

That  the  libelant  is  a  regular  pilot,  and  that  by  reason  of  the  premises 

he  is  entitled  under  the  laws  of  the  State  of ,  to  wit,  under  (state 

the  law)  to  the  regular  and  lawful  fees  arising  from  the  offer  and  tender 
of  his  services  as'  aforesaid,  as  p/escribed  by  said  (statute)  in  all  cases 
where  said  offer  and  tender  are  refused,  amounting  in  this  case  to  the  sum 

of  $ ,  payment  of  which  said  sum  has  been  refused  and  the  whole 

thereof  remains  due. 

F.  119. 

Pilotage. 

To  the  Honorable,  etc. 

The  petition  of  A  B  respectfully  shows  that  he  is  and  at  all  the  times 
hereinafter  mentioned  was  a  duly  licensed  and  qualified  pilot  of  the  port 

and  harbor  of  ,  under  the  laws  of  the  United  States  and  of  the 

State  of ,  and  that,  as  such  pilot,  on  ,  18 — ,  he  spoke  the  ship 

" ,"  an  Amercan  vessel  registered  at  the  custom-house  of  said  port 

of  from  said  port  on  an  outward  voyage  to  the  jjort  of  ,  and  then 

and  there  offered  and  tendered  to  said  ship  and  to  the  master  thereof, 
X  Y,  his  services  as  such  pilot,  to  take  said  ship  out  of  said  port  and  har- 
bor of and  to  the  open  sea. 

That  the  said  master  of  said  ship  " "  heard  the  petitioner  and 

his  offer  of  services  aforesaid  and  then  and  there  refused  to  employ  him 

as  such  pilot  or  to  accept  his  services  to  pilot  said  ship  " "  out  of 

said  port  and  harbor  and  from  her  moorings  therein  and  to  the  open  sea. 

That  at  said  time  said  ship  drew  23V2  feet  of  water  and  that  her 
tonnage  was  1693  tons. 

That  by  virtue  of  the  laws  of  the  State  of  in  such  cases  made 

and  provided,  the  petitioner,  upon  the  speaking  and  refusal  aforesaid,  be- 
came and  was  entitled  to  collect  and  receive  from  said  ship  and  from  the 
owners  thereof  the  sum  of  $2.50  per  foot  of  draught  for  each  foot  drawn 
by  said  ship,  amounting  to  the  sum  of  $58.75,  and  the  sum  of  2  cents  for 
each  ton  of  the  tonnage  of  said  ship,  amounting  to  the  sum  of  $33.86, 
or  in  the  aggregate  the  sum  of  $92.61. 

That  the  bill  for  said  services,  a  copy  of  which  is  hereto  annexed  as  an 
exhibit,  was  duly  presented  by  this  libelant  to  the  master  aforesaid  for 
acceptance  and  was  by  said  master  refused. 

That  subsequently  payment  was  by  this  petitioner  demanded  of  said 
master  of  said  ship  but  that  no  part  of  said  sum  has  been  paid  to  this 
petitioner;  on  the  contrary  the  whole  amount  thereof  remains  unpaid. 

And  this  libelant  further  avers  that  the  above-named  demand  constitutes 

2533 


F.   120.  ADMIRALTY    FORMS.  [Code  Fed. 

a  lien   upon   the  said  ship   " ,"  her  tackle,  apparel,  and  furniture, 

under  and  by   virt'ie  of  the   laws  of  the   State  of  . 

Wherefore  the  libelant  prays  that  process  in  due  form  of  law  may  issue 

against   the  said  ship  " ,"  her  tackle,  apparel,  and  furniture,  and 

that  all  persons  claiming  any  right,  title,  or  interest  in  said  ship  may  be 
cited  to  appear  and  answer  under  oath  all  and  singular  the  matters  afore- 
said, and  that  this  honorable  Court  would  be  pleased  to  decree  the  pay- 
ment of  the  aforesaid  damages  to  libelant,  with  costs,  and  that  the  said 
vessel  may  be  condemned  and  sold  to  pay  the  same,  and  the  the  libelant 
may  have  such  other  and  further  relief  in  the  premises  as  in  law  and 
justice  he  may  be  entitled  to  receive. 

Subscribed  and  sworn,  etc. 


Libelant. 


Proctors. 
Freeman  v.  "The  Undaunted,"  37  Fed.  662. 


F.  120. 
Libel  for  Towage. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  libel  and  complaint  of  A,  of  San  Francisco,  owner  of  the  steam  tug 
"Hercules,"  against  the  American  bark  "Queen  of  the  Seas,"  of  which  Peter 
McGinty  now  is  or  late  was  master,  against  the  said  bark,  her  tackle,  ap- 
parel, and  furniture,  and  against  all  persons  lawfully  intervening  for  their 
interest  therein,  in  a  cause  of  contract  of  towage,  civil  and  maritime,  alleges 
as  follows. 

I. 

That  said  libelant  is  now  and  was  at  the  time  hereinafter  mentioned 
owner  of  the  steam  tug  "Hercules." 

IL 

That  on  or  about  the  thirteenth  day  of  January,  1887,  the  said  Peter 
IVlcGinty,  master  of  the  said  bark,  engaged  the  said  steam  tug  "Hercules" 
to  tow  said  bark  from  her  moorings  in  the  bay  of  San  Francisco  to  wharf 
No.  6  at  Benicia  in  said  bay,  and  that  the  steam  tug  in  pursuance  of  her 
engagement,  took  charge  of  said  bark  and  safely  towed  her  to  said 
wharf  No.  6  at  Benicia  aforesaid,  where  she  now  lies. 

III. 

That  in  consideration  of  the  services  in  the  next  preceding  article 
alleged  there  has  accrued  and  become  due  to  the  libelant,  owner  as  afore- 
said, from  the  owners  of  said  bark  and  from  the  master  thereof  the  sum 
of  $120. 

IV. 

That  neither  the  said  Peter  McGinty,  master  as  aforesaid,  nor  the  owners 
of  the  said  bark  have  paid  said  libelant  the  said  sum  of  $120,  or  any  part 
thereof,  though  requested  so  to  do. 

(Conclusion,  Form  No.  79.) 
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F.  121. 
Libel  in  Rem  to  Obtain  Possession  of  Ship. 
To  the  Honorable,  etc. 

The  libel  A  B,  of  etc.,  owner  of  the  ship  "Union,"  lior  tackle,  apparel, 
and  furniture,  against  all  persons  intervening  for  their  interest  therein, 
in  a  cause  of  possession,  civil  and  maritime,  alleges  as  follows: 

I. 

That  he   is   the  true  and  only   owner  of   the   ship  "Union,"   her  tackle, 

apparel,  and  furniture,  and,  being  such  owner,  on  or  about  the  day  of 

,   18 — ,  appointed  one   M  master  of  said  vessel,  to  navigate  and  sail 

iher   for  him   at   the   wages   agreed   upon   between  them,   and   the    said   M 

continued  to  be  such  master  until  the  day  of  ,  last  past,  when 

the  libelant  discharged  him  as   master   and  appointed  another   master  in 
his  place. 

II. 

That  when  the  new  master  so  appointed  as  aforesaid  vs^ent  on  board  said 
ship  by  order  of  said  libelant  to  enter  upon  his  duties  as  such  master  the 
said  M  refused  to  give  up  possession  of  said  ship  or  the  papers  thereof  to 
the  said  new  master  or  to  this  libelant,  who  have  demanded  the  same,  to 
the  great  damage  of  the  libelant. 

III. 

That  all  and  singular  the  premises  are  true  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  honorable  Court. 

Whereupon  the  libelant  prays  that  process  in  due  form  of  law,  accord- 
ing to  the  course  of  this  honorable  Court  in  causes  of  admiralty  and  mari- 
time jurisdiction,  may  issue  against  the  said  vessel,  her  tackle,  apparel, 
and  furniture,  and  that  the  said  M.  may  be  personally  cited  to  appear  and 
answer  all  the  matters  aforesaid,  and  that  the  said  vessel,  her  tackle, 
apparel,  and  furniture,  may  be  delivered  to  this  libelant,  and  that  the  said 
M  may  be  condemned  to  pay  to  the  libelant  his  damages  and  costs  in  the 
^jremises,  and  that  he  may  have  such  other  and  further  relief  in  the  premises 
as  in  law  and  justice  he  may  be  entitled  to  receive. 

F.  122. 
Libel  in  Rem  to  Obtain  Possession  of  Merchandise. 

To  the  Honorable,  etc. 

The  libel  of  A  B,  of.  etc.,  against  nine  cases  of  merchandise  marked 
A  1  to  9,  and  against  Z.  master  of  the  ship  or  vessel  named  "Union,"'  in 
a  cause  of  possession,  civil   and  maritime,  alleges  as  follows: 

I. 

That  heretofore,  while  the  said  vessel  was  lying  in  the  port  of  Liverpool 
in  England  and  about  to  sail  for  the  port  of  Philadelphia.  John  Brown  of 
Liverpool,  aforesaid,  shipped  on  board  said  vessel,  consigned  to  the  libelant, 
nine  cases  of  merchandise  marked  A  1  to  9.  and  the  said  master  signed  the 
lusual  bill  of  lading  for  the  same,  whereby  he  agreed  to  deliver  the  same  to 
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the  libelant  in  New  York  on  payment  of  the  freight  for  the  same  at  the 
rate  of  twenty  cents  per  cubic  foot. 

II. 

That,  the  said  ship  having  arrived  in  the  said  port  of  New  York,  the 
libelant  paid  to  the  said  master  his  freight  on  said  merchandise  and  de- 
manded the  delivery  thereof,  but  the  said  master  refused  to  deliver  the 
same  to  him  unless  the  libelant  would  pay  $150  as  an  average  contribu- 
tion, which  the  libelant  was  not  bound  to  pay,  not  being  liable  therefor, 
and  the  said  master  still  refuses  to  deliver  to  him  the  said  nine  eases 
and  each  of  them,  which  are  of  the  value  of  $2,000  and  upwards,  to  the 
great  damage  of  the  libelant. 

III. 

That  all  and  singular  the  premises  are  true  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  honorable 
Court. 

Wherefore  the  libelant  prays  that  process  in  due  form  of  law  according  to 
the  course  of  this  honorable  Court  in  causes  of  admiralty  and  maritime 
jurisdiction  may  issue  against  the  said  nine  cases  of  merchandise,  and 
that  the  said  Z  may  be  personally  cited  to  appear  and  answer  on  oath  all 
the  matters  aforesaid,  and  that  the  said  merchandise  may  be  delivered  to 
the  libelant,  and  that  the  said  Z  may  be  condemned  to  pay  to  the  libelant 
his  damages  and  costs  in  the  premises,  and  that  he  may  have  such  other 
and  further  relief  in  the  premises  as  in  law  and  justice  he  may  be  entitled 
to  receive. 

F.  123. 
Libel,  Petitory. 
To  the  Honorable,  etc. 

The  libel  and  complaint  of  A  B  and  C  D  merchants,  against  the  ship 
"Union"    (whereof  M  late  was  master),  her  tackle,  apparel,  and  furniture, 

and  against  0  P  and  R  S,  all  of  ■ ,  merchants,  and  also  against  all 

persons  lawfully  intervening  for  their  interest  in  said  ship  in  a  cause  of 
possession,  civil  and  maritime,  alleges  as  follows: 

I. 

That  the  libelants  are  the  true  and  lawful  owners  of  the  said  ship 
"Union,"  a  vessel  of  about  twelve  hundred  tons  burden,  now  lying  in  the 
port  of  New  York. 

II. 
That  the  possession  of  the  said  ship  is  now  and  has  been  since  the  first 
day  of  April  now  last  past  wrongfully  withheld  from  the  libelants  by  the 
said  O  P  and  R  S,  on  an  alleged  ground  of  title  to  the  possession  of  the 
said  vessel. 

III. 
That  the  said  claim  of  title  to  the  possession  of  the  said  vessel  is  en- 
tirely false  and  invalid,  the  said  title  depending  upon  and  being  referred 
to  a  pretended  sale  by  the  said  M,  master,  which  sale,  if  it  ever  in  truth 
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and  fact  took  place,  was  wliolly  unautliorized  by  the  libelants  as  owners 
of  the  said  ship,  was  without  any  necessity,  without  any  legal  survey  or 
condemnation  of  the  said  ship,  in  violation  of  the  duty  of  the  said  M  as 
master,  and  in  fraud  of  the  rights  of  the  libelants,  and  that  therefore  the 
libelants  aver  the  said  sale   (if  it  ever  took  place)   is  utterly  void. 

IV. 

That  all  and  singular  the  premises  are  true  and  within  the  admiralty 
and  maritime  jurisdiction  of  this  hor.orable  Court. 

Wherefore  the  libelants  pray  that  process  in  due  form  of  law  according 
to  the  course  and  practice  of  this  honorable  Court  in  causes  of  admiralty 
and  maritime  jurisdiction  may  issue  against  the  said  ship  "Union,"  her 
tackle,  apparel,  and  furniture,  and  that  the  said  0  P  and  R  S  and  all  other 
persons  having  or  pretending  to  have  any  right,  title,  or  interest  in  the 
said  ship  may  be  cited  to  appear  before  this  honorable  Court  and  show 
cause  "A'hy  possession  of  the  said  ship  shall  not  be  delivered  to  the  libelants, 
and  that  this  honorable  Court  will  be  pleased  to  decree  that  the  possession 
of  the  said  ship  be  delivered  to  the  libelants  and  to  administer  such 
other  and  further  relief  as  shall  to  law  and  justice  appertain,  and  also 
to  condemn  the  said  O  P  and  R  S  and  all  persons  intervening  for  their 
interest  in  the  said  ship  in  costs. 

F.  124. 
Libel  of  Information. 

(U.  S.  R.  S.  sec.  1956.) 
In   the   District   of   Court    of   the   United    States    of   America,   District   of 

Alaska. 
Of  the  May  Term,  in  the  Year  1891. 

THE  UNITED  STATES  ^ 

V.  Iv.  S.  R.  S.,  sec.  1956. 

The  Schooner  "LA  NINFA"  J 

To  the  Honorable,  etc. 

The  libel  of  information  of  Charles  C.  Johnson,  attornov  of  the  United 
States  for  the  district  of  Alaska,  who  prosecutes  on  behalf  of  the  United 
States,  and  being  present  in  court  in  his  proper  person  in  the  name  and 
on  behalf  of  the  said  United  States,  against  the  scliooner  "La  Ninfa."  her 
boats,  tackle,  apparel,  furniture,  and  cargo,  and  against  all  persons  inter- 
vening therein,  in  a  cause  of   forfetiture,  alleges   and  informs  as  follows: 

T. 

That  said  C.  L.  Hooper,  captain  in  the  United  States  Revenue  Marine 
service,  duly  commissioned  by  the  president  of  the  LTnited  States,  then  and 
there  commanding  the  United  States  revenue  cutter  "Corwin,"  and  on 
special  duty  in  Behring  sea,  heretofore  and  on  or  about  the  fourteenth  day 
of  July,  1891,  at  or  near  the  northwest  point  of  St.  Paul's  Island  in  said 
Behring  sea,  and  about  ten  miles  south  by  west  one-half  west  on  the  high 
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seas,  and  within  the  district  of  Alaska,  and  within  the  district  of  this 
Court  seized  the  ship  or  vessel  commonly  called  a  schooner  and  known  as 
the  "La  Ninfa,"  her  boats,  tackle,  apparel,  furniture,  and  cargo,  being  the 
property  of  some  person  or  persons  to  the  said  attorney  unknown,  and 
brought  her  to  Sitka  in  the  district  of  Alaska,  where  she  now  is  as  for- 
feited to  the  United  States  for  the  following,  among  other  causes. 

That  the  said  vessel,  her  captain,  officers,  and  crew,  at  said  time  were 
engaged  in  killing  fur  seals  within  the  limits  of  Alaska  Territory  and 
in  the  waters  thereof,  in  violation  of  section  1956  of  the  Revised  Statutes 
of  the  United  States  and  of  other  acts  of  Congress  and  of  the  proclamations 
issued  by  the  President  of  the  United  States  thereunder;  and  the  said 
attorney  saith  that  all  and  singular  the  premises  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States  and  this  honor- 
able Court,  and  that  by  reason  thereof,  and  by  force  of  the  statutes  of 
the  United  States  in  such  cases  made  and  provided,  the  aforementioned  and 
described  ship  or  vessel,  her  boats,  tackle,  apparel,  furniture,  and  cargo, 
became  and  are  forfeited  to  the  use  of  the  said  United  States  of  America. 
Wherefore  the  said  attorney  prays  that  the  usual  process  and  monition 
of  this  honorable  Court  issue  in  this  behalf  and  that  all  persons  interested 
in  the  aforementioned  ship  or  vessel  may  be  cited  in  general  and  special 
to  answer  the  premises,  and  all  due  proceedings  being  had,  that  the  said 
ship  or  vessel,  her  boats,  tackle,  apparel,  furniture,  and  cargo,  may  for 
the  causes  aforesaid  and  others  appearing  be  condemned  to  the  use  of  the 
United  States  of  America,  according  to  the  form  of  the  statutes  of  the 
United  States  in  such  cases  made  and  provided. 

CHARLES  C.  JOHNSOX, 
United  States  attorney  for  the  District  of  Alaska. 

The  "La  Ninfa,"  75  Fed.  513. 

F.  125. 
Interrogatories  Annexed  to  a  Libel  in  Rem. 
Interrogatories  to  be  answered  by  any  claimant  of  the  tug-boat  "Pilot," 
mentioned  in  the  annexed  libel: 

1.  Who  are  the  owners  of  the  tug-boat  "Pilot"  and  who  were  the  owners 
■on  May  5,  1801,  and  for  thirty  days  prior  thereto? 

2.  Who  was  the  master  of  the  said  tug-boat  ? 

3.  At  what  foreign  port  or  place  is  said  tug-boat  registered  and  at  what 
foreign  port  or  place  does   she  belong? 

4.  At  what  port  or  place  did  said  tug-boat  "Pilot"  first  commence  towing 
the  said  bark  "Valley  Forge"? 

The  -'Pilot,"  51  Fed.  437;  53  Fed.  II. 
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CHAPTER  6. 

CLAIMS  IN  ADMIRALTY. 
Claim  of  owner. 
Claim  to  vessel  and  cargo. 
Claim  to  cargo. 

Claim  of  owner  of  part  of  cargo  attached. 
Claim  of  owner  by  agent. 
Claim  of  owner  by  mas^ter. 
F.  141.     Claim  on  petition  for  limitation  of  liability. 

F.  135. 
Claim  of  Owner. 
[Title  of  Court  and  Cause.] 

And  now  0,  intervening  for  the  interest  of  himself  and  P.  and  Q,  trad- 
ing as  0,  P     Co.,  appears  before  this  Court,  and  makes  claim  to  the  said 

ship  " ,"  her  tackle,  apparel,  and  furniture,  as  the  same  are  attached 

by  the  marshal  under  process  of  this  Court  at  the  instance  of  A,  and  the 
said  0  savers  that  the  firm  above-named  was  in  possession  of  the  said  ship 
at  the  time  of  the  attachment  thereof  and  that  the  persons  above-named 
are  the  true  and  bona  fido  owners  of  the  said  ship,  and  that  no  otlier 
person  is  the  owner  thereof. 

Wherefore  he  prays  (a)  to  be  admitted  to  defend  accordingly. 

(a)  Or,  that  this  honorable  Court  will  be  pleased  to  decree  to  him  a 
restitution  of  said  ship,  her  tackle,  apparel,  and  furniture,  and  otherwise 
right  and  justice  to  administer  in  the  premises. 

Subscribed  and  sworn  to  before  me  this  daj'  of  ,  18 — . 

Ante,  §  1258  et.  seq. 

F.  1.36. 

Claim  to  Vessel  and  Cargo. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The   claim   of  ,  to    the    British    steamship    "Bawnmore,"    her 

•engines,  boilers,  tackle,  apparel,  and  furniture  and  cargo,  now  in  the 
custody  of  the  marshal  of  the  United  States  for  the  Northern  District  of 
California,  at  the  suit  of  Charles  P.  Doe  et  al.,  A  et  al.,  etc.,  alleges: 

That  he  is  the  true  and  bona  fide  owner  of  the  said  steamship,  her  en- 
gines, boilers,  tackle,  apparel,  and  furniture,  and  cargo,  and  that  no  other 
person  is  owner  thereof. 

Wherefore  this  claimant  prays  that  this  honorable  Court  will  l)e  pleased 
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to  decree  a  restitution  of  the  same  to  him  and  otherwise  right  and  justice 
to  administer  in  the  premises. 
(Verification.) 

F.  137. 
Claim  to  Cargo. 

[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  claim  of  Staufier  &  Co.,  a  partnership  doing  business  at  San  Fran- 
cisco in  said  district,  to  the  cargo  of  sulphur  of  the  British  vessel  called 
"Elmbank,"  now  in  the  custody  of  the  marshal  of  the  United  States  for 
the  said  Northern  District  of  California,  at  the  suit  of  Thomas  Price,  al- 
leges: 

That  they  are  the  true  and  bona  fide  owners  of  the  said  cargo  of  said: 
vessel  and  that  no  other  person  is  owner  thereof. 

Wherefore  these  claimants  pray  that  this  honorable  Court  will  be  pleased 
to  decree  a  restitution  of  the  same  to  them  and  otherwise  right  and  justice 
to  administer  in  the  premises. 

ANDROS  &  FRANK, 
Proctors  for  claimants  of  cargo. 

The  "Elmbank,"  69  Fed.  Rep.  104. 

F.  138. 
Claim  of  Owners  of  Part  of  Cargo  Attached 

[Title  of  Court  and  Cause.] 

And  now  L,  intervening  for  the  interest   of  himself  and  M.  copartners; 

tradinw  as  L  &  M,  of  ,  merchants,  etc.,  appears  before  the  Court 

and  makes  claim  to   (describe  the  cargo  claimed),  part  of  the  cargo  laden 

on  board  the  ship  " ,"  as  the  same  is  attached  by  the  marshal  under 

process  of  this  Court  at  the  instance  of  A,  and  the  said  L  avers  that  the 

persons  above  named  are  the  true  and  bona  fide  owners  of  the  said „ 

a7id  that  no  other  person  is  the  owner  thereof. 

Wherefore  he  prays   (see  Form  No.  137). 

Subscribed  and  sworn,  etc. 

F.  139. 
Claim  of  Owner  by  Agent. 

[Title  of  Court  and  Cause.] 

To  the  Honorable  ,  Judge  of  the  above-entitled  Court: 

J.  G.  ,  of  the  city  of  Portland,  in  the  District  of  Oregon,  for 

and  on  behalf  of  the  Oregon  Railway  &  Navigation  Company,  and  E.  M  , 
receiver  thereof,  the  owner  of  the  vessel  called  the  "Oregon,"  her  tackle, 
apparel,  and  furniture,  intervening  for  interest  in  said  vessel,  her  tackle,, 
apparel,  and  furniture,  appears  before  this  honorable  Court,  and  claims  said 
vessel,  her  tackle,  apparel,  and  furniture,  and  states  that  the  Oregon  Rail- 
way &  Navigation  Company  is  the  true  and  bona  fide  owner  thereof;  that 
E.  M.  is  the  duly  appointed  and  acting  receiver  of  said  Oregon  Railway  & 
Navigation  Company,  appointed  by  order  of  this  Court,  and  as  such  re- 
ceiver has  now  the  custody  of  said  vessel,  and  that  affiant  is  assistant  to 
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said  receiver,  who  is  at  this  time  without  the  District  of  Oregon.  And  the 
said  J.  (Jr.,  as  assistant  receiver  to  the  said  E.  M.,  receiver  of  the  Oregon 
Railway  &  Navigation  Company,  and  on  behalf  and  in  the  name  of  said 
receiver,  prays  (see  forms  of  prayer,  No.  137). 

J.  G. 

The  said  J.  G.,  being  first  duly  sworn,  deposes  and  says  that  no  other 
person  except  the  said  Oregon  Railway  &  Navigation  Company  are  owners 
of  said  vessel  above  named,  her  tackle,  apparel,  and  furniture,  or  of  any 
part  thereof,  and  that  no  other  person  except  said  Oregon  Railway  & 
Navigation  Company  and  the  said  E.  M.,  as  receiver  thereof,  has  any  right 
or  control  over  said  vessel,  and  he  further  says  that  he  is  duly  authorized 
by  the  said  owners  to  put  in  the  above  claim.  J.  G. 

Sworn  this day  of  ,  before  me,  etc. 

45  Fed.  Rep.  82;  73  Fed.  Rep.  846;  158  U.  S.  180,  211. 

F  140. 
Claim  of  Owner  by  Master, 

[Title  of  Court  and  Cause.] 

District  of , 

Division. 


To  the  Honorable ,  Judge  of  the  District  Court  of  the  United 

States  for  said  District : 

J.  P.  G ,   master  of  the   steamboat   "Eugene,"   now   within  the 

District  of  •— ,  for  and  on  behalf  of  Yukon  Transportation  Com- 
pany of  Portland,  Oregon,  owner  of  the  vessel  called  the  "Eugene,"  her 
tackle,  apparel,  and  furniture,  intervening  for  interest  in  said  vessel,  hor 
tackle,  apparel,  and  furniture,  appears  before  this  honorable  Court  and 
claims  said  vessel,  her  tackle,  apparel,  and  furniture,  and  states  that 
Yukon  Transportation  Company  of  Portland,  Oregon,  is  the  true  and  bona 
fide  owner  thereof.  And  thereupon  the  said  claimant  prays  (see  forms  of 
prayer  No.  87.) 

J.  P.  G. 

The  said  J. P.  G ,  being  duly  sworn,  deposes  and  says  that  no 

other  persons  except  the  said  Yukon  Transportation  Company  of  Portland, 
Oregon,  is  owner  of  the  said  vessel,  her  tackle,  apparel,  furniture,  or  any 
part  thereof,  and  that  this  affiant  is  master  of  said  vessel,  and  the  lawful 
bailee  thereof  on  behalf  of  .said  owner. 

J.  P.  G. 

Subscribed  and  sworn  to  before  me  this  •. 


The  "Eugene,"  83  Fed.  Rep.  222.  Notary  Public. 

F.  141. 
Claim  on  Petition  for  Limitation  of  Liability. 
[Title  of  Court  and  Cause.] 

Answer  of  Henry  Axton. 
To  the  Honorable,  etc. 

And  now  comes  Henry  Axton  and  for  answer  to  said  petition  and  claim- 
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in-  damages  in  the  sum  of  $1,200  for  a  loss  of  a  one-sixteenth  interest  in 
the  schooner  "Fidelitv,"  caused  by  the  carelessness  and  negligence  of  said 
Humboldt  Lumber  Company  and  their  agents  and  ser^'ants  in  towing  said 
schooner  across  Humboldt  bar,  whereby  said  schooner  was  totally  lost. 

And  the  said  Henry  Axton  now  appears  before  said  Court  and  files  his- 
claim  therein  in  response  to  a  certain  monition  issued  out  of  said  Court, 
giving  notice  to  all  parties  claiming  damages  by  reason  of  the  loss  of  the- 
said  schooner  to  present  their  claims  on  or  before  the  third  day  of  Febru- 
ary, 1891,  and  for  said  answer  and  in  support  of  his  right  to  maintain  such. 

claim  alleges: 

I. 

That  the  defendant  said  Humboldt  Lumber  Company  is  and  was  at  all 
times  hereinafter  mentioned  duly  incorporated  under  the  laws  of  the  State 
of  California,  and  having  its  principal  place  of  business  in  the  city  of 
Eureka.  California,  and  that  said  corporation  managed,  operated,  and  con- 
trolled a  steam  tugboat  called  the  'Trinter,"  which  it  used  for  the  purpose 
of  hire  to  pilot  and  tow  vessels  from  the  Pacific  Ocean  over  and  across 
Humboldt  bar  into  the  Humboldt  bay,  and  from  the  Humboldt  bay  over 
and  across  Humboldt  bar  into  the  Pacific  Ocean. 

IL 

That  on  the  sixteenth  day  of  November,  1880,  the  said  schooner  "Fidelity"' 
arrived  at  a  point  in  the  Pacific  Ocean  about  ten  miles  distant  from  Hum- 
boldt bay,  and  that  said  defendant,  operating,  managing,  and  controlling 
said  steam-tug,  "Printer"  as  aforesaid,  then  and  there  undertook  and  agreed 
to  safely  pilot  and  tow  said  schooner  over  and  across  said  bar  into  said 
Humboldt  bay  and  then  and  there  fastened  its  hawser  on  the  steam-tug^ 
"Printer"  to  said  schooner  and  assumed  control  thereof. 

HI. 
That  thereafter  and  on  the  said  sixteenth  day  of  November,  1889,  the  de- 
fendant, with  said  tug  "Printer"  fastened  as  aforesaid,  proceeded  to  pilot 
and  tow  said  schooner  over  said  Humboldt  bar  into  said  Humboldt  buy  at  a 
time  when  it  was  very  dangerous,  unsafe,  hazardous,  and  negligent  to  do 
so  on  account  of  the  hea\'y  seas  then  breaking  on  said  bar  and  a  strong 
tide  then  ebbing  thereon,  and  while  being  so  towed  and  piloted  over  said 
bar  by  said  defendant  as  aforesaid  the  said  schooner  "Fidelity"'  by  the 
neo-liaence  and  carelessness  of  the  said  defendant  and  its  servants  in  at- 
tempting to  cross  said  bar  when  said  bar  was  in  said  dangerous,  unsafe, 
and  hazardous  condition,  and  by  the  negligence  and  carelessness  of  defend- 
ant and  its  servants  in  towing  and  piloting  the  said  schooner,  was  cap- 
sized on  said  bar  and  became  a  total  loss, 

IV, 

That  the  place  where  said  schooner  "Fidelity"  was  capsized  on  said 
bar  as  aforesaid  is  within  one  English  mile  of  the  Pacific  Coast  of  Northern 
California,  and  within  the  admiralty  and  maritime  jurisdiction  of  said 
Court. 
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V. 

That  Henry  Axton,  the  said  claimant,  was  the  owner  of  a  one-sixtconth 
interest  in  the  said  schooner  "Fidelity"  at  the  time  said  schooner  was  cap- 
sized and  totally  lost  as  aforesaid. 

That  said  interest  was  of  the  value  of  twelve  hundred  dollars  and  that 
said  claimant,  by  reason  of  the  loss  thereof,  through  the  negligence  and 
carelessness  of  the  said  corporation,  its  agents  and  servants  as  aforesaid- 
has  been  and  is  damaged  in  the  sum  of  twelve  hundred  dollars,  no  part  of 
which  has  been  paid. 

That  all  and  singular  the  premises  are  true  and  within  the  admiralty 
jurisdiction  of  this  honorable  Court,  in  verification  whereof,  if  denied,  this 
claimant  craves  leave  to  refer  to  depositions  and  other  proof  to  be  by  him- 
exhibited  in  this  cause. 

Wherefore  claimant  demands  judgment  against  the  said  lluniboldt 
Lumber  Company  in  the  sum  of  twelve  hundred  dollars  and  costs  of  suit^ 
and  respectfully  asks  that  his  claim  be  allowed  in  that  amount. 


Proctors  for  claimant. 
State  of  California, 

County  of  Humboldt. 

Henry  Axton,  Ijeing  duly  sworn,  deposes  and  says  that  he  is  the  claim- 
ant mentioned  in  the  foregoing  claim,  that  he  has  heard  the  contents  read 
and  knows  the  contents  thereof  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  those  matters  therein  stated  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Subscribed  and  sworn  to,  etc. 
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ANSWERS,  CROSS-LIBELS  AND  REPLICATIONS. 

Sec  Ante,  §  1258  et  seq. 

r.  14G.     Answer  to  libel  on  bottomry. 

r.  147.     Answers  to  libel  for  breach  of  afTreiglitment. 

t.  148.     Answer  to  libel  for  freight  charges. 

F.  149.     Answer  to  libel  on  marine  insurance. 

F.  150.     Answer  to  libel  on  marine  insurance. 

F.  151.     Answer  to  libel  for  personal  injuries. 

F.  152.     Answer  by  stipulation;  libel  on  marine  insurance. 

F.  153.     Cross-libel  by  way  of  answer. 

F.  154.     Replication  to  claim  and  answer. 

F.  155.     Answer  to  interrogatories. 

F.  146. 
Answer  to  Libel  on  Bottomry, 

[Title  of  Court  and  Cause.] 

To  the  Honorable  ,  Judge  of  the  District  Court  of  the  United 

States  for  the  district  of  — . 

The  answer  of  0  R,  agent  of  X  Y,  owner  and  claimant  of  the  steamship 
"Lnion,"  to  the  libel  of  A  B  against  said  ship: 

And  now  comes  O  R,  at  present  residing  at  ,  agent  of  X  Y,  of 

Liverpool,  England,  the  owner  of  the  steamship  "Union,"  and  for  answer 
to  the  libel  of  A  B  against  the  snid  ship  doth  allege  and  articulately  pro- 
pound as  follows: 

First.  The  allegations  of  the  first  article  of  said  libel  are  partly  true  and 

in  great  part  untrue.     It  is  true  that  on  ,  18 ,  XY,  the  owner  of 

said  steamship,  was  indebted  to  the  libelant  in  a  large  sura  of  money 
theretofore  advanced  to  him  for  the  use  of  said  steamship,  which  sum  was 

$ ,   or  thereabouts,   and   which   was   secured    by    a    bottomry    and 

lij'pothecation  of  said  ship.  Respondent  is  unable  to  state  the  exact 
amount  then  due,  as  he  is  not  fully  aware  of  the  dates  when  libelant  paid 
certain  bills,  and  he  denies  any  indebtedness  on  said  date  in  excess  of 
$ — ,  and  requires  libelant  to  prove  the  same. 

It  is  true  that  said  steamship  was  then  lying  in  the  port  of  , 


bound  thence  on  a  voyage  to  ■ ,  and  back  to  said  port  of  . 

It  is  true  that  the  owner  of  said  ship  stood  in  need  of  further  advances  of 
money.  It  is  not  true  that  at  that  time  the  owner  of  said  vessel  borrowed 
from  libelant  additional  moneys,  but  it  is  true  that  libelant,  at  the  instance 
and  request  of  said  owner,  had  agreed  to  pay  out  certain  sums  of  money 
for  or  on  behalf  of  said  vessel  in  payment  of  bills,  some  of  which  were  a 
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lien  thereon,  hut  it  is  not  true  that  at  that  time  the  libelant  had  ad- 
vanced sums  which  amounted,  together  with  the  amount  previously  ad- 
vanced and  .secured  by  bottomry  as  aforesaid,  to  the  sum  of  $ .  or  to 

any  amount  whatever.    Respondent  avers  the  fact  to  be  that  on  , 

18 ,  there  was  due  to  the  libelant  on  the  old  bottomry  bond  the  sum 

of  $— -. 

That  between ,  18—,  and ■ — ,  18—,  libelant  had 

of  !)> — . 

paid  out  certain  sums  of  money  on  behalf  of  said  ship,  but  he  had  also  re- 
ceived as   freight  a  larger  sum  than  he  had  advanced,  and  that  on  

— ,  18 — ,  the  total  amount  then  due  libelant  was  less  than  on • 

,    18 — ,    and    did    not,   as    respondent    is    informed   and   believes, 

■exceed  $ . 


It  is  true  that  at  said  date  the  owner  of  said  vessel  gave  to  the  libelant 
a  new  bottomry  bond  and  hypothecation  on  said  vessel.  It  it  not  true  that 
said  sum  of  $ was  ever  advanced  and  paid  by  libelant. 

Second.  The  allegations  of  the  second  article  of  said  libel  are  partly  true 
and  partly  untrue.  It  is  true  that  the  owner  of  said  ship  executed  and 
delivered  to  libelant  the  bottomry  bond  alleged  and  set  out  in  said  libel, 
but  it  is  not  true  that  said  bond  was  given  in  consideration  of  advances  to 
the  amount  alleged  in  the  libel.  The  true  consideration  of  said  bond  and 
the  circumstances  under  which  it  was  issued  are  hereinafter  alleged. 

Third.  The  allegations  of  the  third  article  of  said  libel  are  true. 

Fourth.  It   is   not  true   that   there   is  due  to  libelant  on  said  bottomry 

bond  the  sum  of  $— ,  principal,  and  it  is  not  true  that  there  is  due 

$ ,  interest.     Respondent  is  unable  to  state    the    exact    amount    of 

principal  or  interest  due  for  the  reason  that  though  often  demanded  the 
libelant  has  neglected  and  refused  to  furnish  respondent  with  vouchers  of 
expenditures  alleged  hj  him  to  have  been  made  and  as  to  many  alleged 
payments  respondent  is  not  aware  whether  or  not  they  have  been  made  at 
all  or  if  paid  he  does  not  know  the  dates  of  the  payments. 

Fifth.  The  allegations  of  the  fifth  article  of  said  libel  are  true. 

Sixth.  It  is  not  true  that  all  and  singular  the  premises  in  said  libel  are 
true. 

Seventh.  And  respondent  alleges  the  truth  to  be  tliat:  (here  follows  the 
special  defense). 

Eighth.  And,  further  answering,  the  claimant  and  respondent  saith  and 

by  way  of  recoupment  alleges  that  on ,  18 — ,  the  libelant  was 

and  for  a  long  time  prior  thereto  had  been  the  general  agent  and  manager 

of  the  said  steamship  '" ,''  that  he  was  at  that  time  and  long  prior 

thereto  instructed  by  the  owner  of  said  steamship  not  to  send  her  out  from 
,  unless  he  had  an  outward  freight  equal  to  $ ■;  that  disre- 
garding such  instructions  and  for  his  own  purposes,  and  to  procure  convey- 
ance of  his  own  freight,  and  looking  solely  to  his  own  interests  and  entirely 
disregarding  the  interest  of  said  steamer  and  the  owner  thereof,  he,  on  or 

about ,  18 ,  sent  said  steamer  on  a  voyage  from 

to    and    return,   having   an    outward   freight    of   only   $ . 
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That  the  said  voyage  so  undertaken  by  libeUxnt  for  his  own  interest  and 
in  violation  of  the  instructions  of  and  in  disregard  of  the  interests  of  the 
owner  was  exceedingly  disastrous  and  resulted  in  a  loss  to   said   ship  of 

$ ,  or  thereabouts,  and  the  expenses  of  said  voyage  so  wrongfully 

undertaken  by  the  libelant  over  and  above  the  receipts  thereof  constitutes 
a  large  portion  of  the  moneys  claimed  by  libelant  to  have  been  advanced 
on  the  faith  of  said  bottomry  bond. 

Wherefore,  this  claimant  and  respondent  prays  that  a  full  account  may 
be  taken  of  all  moneys  advanced  by  libelant  for  which  said  bottomry  bond 
was  security,  and  that  libelant  be  compelled  to  produce  receipts  and  re- 
leases of  accounts  alleged  by  him  to  have  been  paid  and  which  if  not  paid 
are  still  a  lien  on  said  ship,  and  that  in  such  account  the  libelant  be  charged 
with  all  damages  which  have  resulted  to  claimant  from  the  unauthorized 
use  of  said  ship  by  libelant,  and  that  all  expenses  and  payments  made  by 
libelant  in  the  course  of  such  unauthorized  use  and  employment  of  said 
ship  be  stricken  from  the  account  of  said  libelant,  and  that  by  said  ac- 
counting it  be  ascertained  what,  if  any,  sum  claimant  must  pay  to  be  re- 
leased from  the  obligation  of  said  bottomry  bond. 


Claimant. 

Sworn  to  before  me,  etc. 


Proctor. 
The  Sirius,  54  Fed.  Rep.  188. 

F.  147. 

Answers  to  Libel  for  Breach  of  Affreightment. 

[Title  of  Court  and  Cause.] 

To  the   Honorable   Wm.   W.   Morrow,   judge  of   the   district   court   of   the 

United  States  for  the  northern  district  of  California: 

The  answer  of  the  Pacific  Coast  Steamship  Company,  claimant  of  the 
steamship  "Queen,"  etc.,  to  the  joint  libels  of  Bancroft -Whitney  Company, 
a  corporation,  and  others,  on  file  in  above-entitled  proceedings  [see  F.  117], 
respectfully  shows:  That  the  Pacific  Coast  Steamship  Company  is  a 
corporation  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California,  and  that  its  office  and  principal  place  of  business  is  at 
the  city  and  county  of  San  Francisco,  said  State. 

Alleges  that  the  several  contracts  referred  to  in  said  libels,  and  each 
thereof,  was  and  were  signed  by  or  on  behalf  of  the  owner  or  owners  of 
the  merchandise  mentioned  or  referred  to  therein;  and  that  the  several 
copies  of  said  contracts  attached  to  said  libels  are  and  each  of  them  is, 
copies  and  copy  of  the  terms  of  said  contracts  only;  the  signature  by,  or 
for,  the  said  owner  or  owners  of  said  merchandise  not  being  in  the  con- 
tracts attached  to  said  libels  set  forth.  That  where  references  are  herein- 
after made  to  such  contracts,  such  references — admissions  or  allegations — 
relate  to  the  terms  thereof  set  forth,  as  a  true  copy  of  such  terms,  but  are 
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not,  and  is  not,  an  allegation  or  an  admission  that  said  contracts,  or  any 
of  the  same,  were  not  signed  by  or  on  behalf  of  the  owner  or  owners  of 
the  merchandise  referred  to  therein. 

And  answering  unto  the  said  libel  of  Bancroft-Whitney  Company: 

Answer  to  Libel  of  Bancroft-Whitney  Company. 
(Admissions  and  denials  of  allegations  of  the  libel  in  their  order.) 
And   as   a   further   and   separate   answer  and   defense   the   Pacific   Coast 
Steamship  Company,  claimant,  alleges: 

(Allegations  of  seaworthiness  and  due  care,  etc.) 

And  for  a  further  and  separate  defense  to  the  cause  and  causes  of  action 
in  said  libel  alleged,  claimant  alleges: 

That  the  same  are,  and  each  of  them  is,  barred  by  the  laches  of  libelant 
in  the  prosecution  of  the  same;  and  in  that  behalf  specifies  the  following: 
(a.)    That  the  same  are,  and  each  thereof  is,  barred  by  the  terms  of  the 
contract  alleged  in  said  libel,  etc.,  etc. 

(b.)  That  the  same  is,  and  are,  barred  by  the  provisions  of  section  337 
of  the  Code  of  Civil  Procedure  of  the  State  of  California. 

(c.)  That  the  same  is,  and  are,  barred  by  the  provisions  of  section  S.SS 
of  the  Code  of  Civil  Procedure  of  the  State  of  California. 

(d.)  That  the  same  is,  and  are,  barred  by  such  laches  on  the  part  of 
libelant,  delay  in  the  prosecution  of  the  same  for  such  length  of  time,  as 
constitutes,  and  is,  a  bar  to  a  recovery  thereof  in  a  court  of  admiralty. 

Wherefore,  claimant  prays  that  libelant  take  nothing  in  above-entitled 
cause;  that  said  libel  be  dismissed,  and  that  claimant  recover  his  costs  and 
charges  herein  incurred,  with  such  other  relief  as  may  be  just. 

GEO.  W.  TO^VLE,  Jr., 

Proctor  for  Claimant. 
And  answering  unto  the  further,  separate,  and  second  cause  of  action  of 
said  The  Bancroft -Whitney  Company: 

(Denials  and  Admissions.) 
And  as  a  further  and  separate  answer  and  defense,    the    Pacific    Coast 
Steamship  Company,  claimant,  alleges,  etc.,  etc. 

And  for  a  further  and  separate  defense  to  the  cause  and  causes  of  action 
in  said  libel  alleged,  claimant  alleges,  etc.,  etc. 

Wherefore,  claimant  prays  that  libelant  take  nothing  in  above-entitled 
cause;  that  said  libel  be  dismissed,  and  that  claimant  recover  its  costs  and 
charges  herein  incurred,  with  such  other  relief  as  may  be  just. 

GEO.  W.  TOWLE,  Jr., 

Proctor  for  Claimant. 
F.  148. 

Answer  to  Libel  for  Freight  Charges. 

[Title  of  Court  and  Cause.] 

To  the  Hon. ,  Judge  of  the  District  Court  of  the  United  States 

of  America  for  the  District  of . 

X,  Y  and  Z,  copartners,  and  doing  business  under  the   firm   name   and 

style  of  X  &  Co.,  of  ,  in  the  District  of  , 
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for  answer  to  the  libel  of  the  A  Company,  a  corporation,  in  a  cause  of  con- 
tract, civil  and  maritime,  do  allege  and  propound  as  follows: 

1.  The}'  admit  the  allegations  of  the  first  article  of  said  libel. 

2.  They  admit  the  allegations  of  the  second  article  of  said  libel. 

3.  They  admit  that,  at  and  during  all  the  times  referred  to  in  said  libel, 
libelant  was  the  owner  of  and  was  in  control  of  that  certain  steam  vessel 

named   "Bonita"   and  that,   on  the day   of  18 ,   these 

respondents  shipped  on  board  the  said  steamer  "Bonita"  at  Moss  landing, 
to  be  from  .^aid  landing  transported  and  delivered  to  the  M  N.  Co.,  at  the 

port  of  ,  all  in  the  State  of ,  certain  merchandise,  to 

■wit:  2448  sacks  of  barley,  marked  "96,"  and  weighing  271,510  pounds. 

These  respondents  deny  that,  at  the  time  and  place  mentioned  in  the 
third  article  of  said  libel,  or  at  any  time  or  place,  or  ever,  or  at  all,  these 
respondents,  or  any  of  them,  agreed,  either  in  consideration  that  the  said 
merchandise  should  be  so  shipped,  transported  and  delivered,  or  otherwise, 
or  at  all,  to  pay  to  libelant  the  sum  of  $4.35  per  ton  of  2,000  pounds  for  each 
or  any  such  ton  of  the  same  to  be  shipped,  or  transported,  or  delivered. 
or  any  sum  exceeding  $3.35  per  ton  of  2,000  pounds. 

And  in  that  behalf  these  respondents  allege  and  propound  that  the 
agreement  between  libelant  and  respondents  concerning  the  shipping  and 
transportation   of   said   merchandise  was   as   follows    and    not    otherwise: 

Libelant   agreed   that   it   would   transport   from   said  to   said 

,  and  would  ^here  deliver  to  the  said  M  N  Co.,  the  merchan- 
dise aforesaid,  and,  in  consideration  that  the  same  was  so  shipped  and 
should  be  so  transported  and  delivered,  these  respondents  agreed  to  pay 
to  libelant  the  sum  of  $3.10  per  ton  of  2,000  pounds,  and  no  other  or 
greater  sum,  as  freight  for  the  transportation  of  each  and  every  such  ton 
so  transported  and  delivered,  as  aforesaid,  and  that  they  would  also  pay 
to  said  libelant  such  storage  charges  on  said  merchandise  as  had  thereto- 
fore accrued  at  the  warehouse  of  libelant,  at  aforesaid,  which 

•warehouse  charges,  as  these  respondents  are  informed  and  believe  to  be 
true,  were  the  sum  of  twenty-five  cents  per  ton  of  2,000  pounds,  and  no 
other  or  greater  sum. 

The.se  respondents  admit  that  at  the  time  aforesaid  it  was  agreed  by 
and  between  respondents  and  libelant,  at  the  special  instance  and  request 
of  respondents,  that  said  merchandise  should  be  delivered  to  said  M  N  Co. 

at  said upon  the  payment  by  said  M  N  Co.  to  libelant,  upon 

«uch  delivery,  of  the  sum  of  $2.50  per  ton  of  2,000  pounds  for  each  and 
•every  such  ton  that  should  be  so  delivered,  which  sum  of  $2.50  per  ton 
so  to  be  paid  should  be  credited  as  a  payment  on  account  toward  the  pay- 
ment of  the  sum  agreed  to  be  paid  by  respondents  as  herein  in  this  answer 
alleged:  but  they  deny  that  they  agreed  to  pay  for  the  same  the  sum  of 
$4.35  per  ton.  or  any  greater  sum  than  $3.35  per  ton,  as  hereinabove  al- 
leged, or  that  they  ev*r  promised  or  agreed  to  pay  to  libelant,  as  a  bal- 
ance over  and  above  said  sum  of  $2.50  per  ton,  the  sum  of  $2.10  per  ton 
of  3,000  pounds,  or  any  sum  or  amount  exceeding  eighty-five  cents  per 
ton  of  2,000  pounds. 
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Further  answering,  these  respondents  deny  each  and  every  allegation 
contained  in  the  third  article  of  said  libel  not  hereinbefore  specifically  ad- 
mitted. 

4.  They  admit  the  allegations  contained  in  the  fourth  article  of  said 
libel. 

5.  They  admit  that  on  the  day  of  ,  18 ,  they  were  in- 
formed by  libelant  of  the  delivery  of  said  merchandise,  and  of  the  payment 
made  by  the  said  M  N  C-o.,  as  alleged  in  the  fourth  article  of  said  libel, 
and  that  libelant  thereupon  demanded  of  respondents  that  respondents  pay 
to  libelant  the  sum  of  $251.15  as  a  balance  upon  said  contract  over  and 
above  the  said  sum  of  $2.50  per  ton  so  paid  by  said  M  N  Co.,  and  that  re- 
spondents then  and  there  refused  and  ever  since  have  neglected,  declined 
and  refused  to  pay  to  libelant  the  said  sum  of  $251.15,  or  any  greater  sum 
or  amount  than  $115.;39;  but  they  deny  that  there  is  due  or  ever  was  due 
to  libelant,  as  freight  upon  said  merchandise,  the  sum  of  $251.15,  with 
or  without  interest,  or  any  greater  sum  or  amount  than  $81.45,  or  that 
there  is  or  ever  was  due  to  libelant  from  respondents,  under  the  contract 
aforesaid,  any  greater  sum  or  amount  than  $115.39. 

6.  They  deny  that,  by  reason  of  the  premises,  or  of  any  matter  or  thing 
in  said  libel  alleged  or  propounded,  libelant  has  been  damaged  in  the  sum, 
of  $251.1.5,  with  or  without  interest,  or  in  any  sum  or  amount,  or  at  all. 

7.  Further  answering,  these  respondents  propound  and  allege,  that  on  the 

day  of  ,  18 — ,  and  upon  demand  being  made    upon    them    by 

libelant,  as  aforesaid  these  respondents  offered  to  pay,  and  tendered  to 
libelant  in  full  payment  and  satisfaction  of  the  demand  aforesaid,  the  sum 
of  $115.39,  being  the  whole  amount  due  from  them  to  libelant,  as  afore- 
said, and  have  ever  since  that  time  been  ready,  able  and  willing  to  pay 
to  libelant  the  said  sum  of  $115.39;  but  libelant  than  and  there  refused, 
and  ever  since  has  neglected  and  refused  to  receive  or  accept  the  said  sum 
of  $115.39,  or  any  part  thereof;  and  these  respondents  now  bring  t'he  said 
sum  of  $115.39  into  Court,  and  do  now  deposit  the  same  in  the  registry  of 
this  honorable  Court  for  libelant,  in  full  satisfaction  of  the  obligation 
aforesaid. 

8.  That  all  and  singular  the  premises  are  true. 

Wherefore,  these  respondents  pray  that  the  said  libel  may  be  dismissed 
with  costs. 


Proctors  for  respondents, 
(a)   Pacific  Coast  S.  S.  Co.  v.  Ferguson,  70  Fed.  App.  870;  44  U.  S.  App. 
708;  see  libel  in  this  case.  Form  No.  56. 

F  149. 

Answer  to  Libel  on  Marine  Insurance. 

[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  answer  of  the  above-named  respondent  to  the  libel  herein  respectfully 
shows  to  the  Court: 
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I. 

Tliis  respondent  ndmits  the  truth  of  the  first,  second,  and  third  alle- 
gations of  said  libel.  Further  answering  unto  said  libel,  this  respondent 
avers  that  the  said  schooner  was  lost  at  the  entrance  of  the  channel  over 

the  bar  at River,  while  attempting  or  preparing  to  cross  the  same, 

and  to  enter  the  port  or  place  named River.    That  in  so  doing  the 

master  of  said  schooner  insured  under  said  policy  violated  the  agreement 
and  warranty  contained  in  the  policy  sued  on,  that  he  would  not  in  the 
navigation  of  said  schooner,  during  the  lifetime  of  said  policy,  use  any  porta 

or  places  on  the  west  coast  of  America,  north  of ,  nor  islands 

adjacent  thereto,  except  and Rivers  and  other  ports 

in  said  agreement  and   warranty  contained,  the  said River  not 

being  mentioned  therein  as  among  the  ports  pei-mitted  to  be  used. 

That  by  reason  of  the  breach  of  the  warranty  aforesaid  the  said  policy 
■was  then  and  there  avoided,  and  this  respondent  did  then  and  there,  and 
before  suit  brought  thereunder,  rescind  the  said  policy,  and  tender  to  the 
libelant's  intestate  the  full  amount  of  premiums  theretofore  paid  by  him 
upon  the  said  insurance. 

And  this  respondent  further  avers  that  the  libelant's  intestate,  the  as- 
sured in  the  policy  sued  on,  was  at  all  of  the  times  in  the  libel  referred  to 
the  master  in  command  of  said  schooner,  and  it  further  avers  that  the  said 
loss  was  caused  by  the  gross  negligence  of  the  assured  himself  while  doing 
and  attempting  to  do  an  act  which  was  wilfully  and  designedly  in  fraud  of 

the  warranty  entered  into  by  him;  that  he  would  not  use  the  said  

River,  and  that  the  said  loss  was  caused  directly  by  his  attempt  to  make 
use  of  said  port,  and  not  otherwise. 

II. 

This  respondent  admits  the  allegations  in  the  fourth  article  of  the  libel, 
-and  further  avers  that  it  has  refused,  and  does  refuse,  to  pay  said  loss  on 
the  additional  ground  (not  stated  in  the  libel)  that  the  said  loss  was  caused 
by  the  negligence  and  wilful  breach  of  warranty  of  the  assurance  herein- 
rbeiore  stated. 

III. 

This  respondent  denies  that  it  has  l>eeome,  or  is  by  reason  of  the 
-premises,  or  otherwise,  indebted  to  tlie  libelant  in  the  sum  alleged,  or  in 
;any  other  sum. 

IV. 

This  respondent  denies  that  all  and  singular  the  premises  are  true,  except 
as  hereinbefore  expressly  admitted,  but  it  admits  the  jurisdiction  of  this 
honorable  Court. 

Wherefore,  the  respondent  prays  to  be  hence  dismissed  with  its  costs. 


Proctors  for  respondent. 
F.  150. 
Answer  to  Libel  on  Marine  Insurance. 
[Title  of  Court  and  Cause.] 

To  the  Honorable  ,  Judge  of  the  District  Court  of  the  United 

States  for  the  District  of  . 
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The  answer  of  Z  Company  to  the  libel  of  AB  and  CB,  his  wife,  against 
the  Z  Co.  in  a  cause  of  contract,  civil  and  maritime,  alleges: 

I. 

Answering  unto  the  first  article  in  said  libel,  this  respondent  admits  the 
allegations  therein. 

II. 

Answering  unto  tlie  second  article  in  said  libel,  this  respondent  admits 
allegations  therein. 

III. 

Answering  unto  the  third  article  in  said  libel,  this  respondent  admits  the 
allegations  therein. 

IV. 

Answering  unto  the  fourth  article  in  said  libel,  this  respondent  admits 
that  at  the  time  of  the  departure  of  said  steamer  from  the  port  in  the 
third  article  in  said  libel  mentioned,  the  said  libelants  had  on  board  thereof 
personal  efiects  consisting  of  clothing,  bedding,  charts,  nautical  instruments, 
silverware,  and  other  things,  but  whether  they  were  of  the  value  of  more 
than  four  thousand  dollars  or  what  the  value  of  the  same  was,  this  re- 
spondent is  ignorant  so  that  it  can  neither  admit  nor  deny  the  same, 
wherefore  it  calls  for  proof  thereof. 

Further  answering  unto  said  article,  this  respondent,  on  information  and 
belief,  denies  that  the  same,  or  any  part  thereof,  were  totally  lost  or  at  all 
lost,  by  reason  of  the  perils  insured  against  or  that  the  same  were  in  fact 
lost;  on  the  contrary,  this  respondent,  on  information  and  belief,  avers 
that  all  the  personal  effects  of  the  said  libelants  so  by  it  insured  were  safe- 
ly rescued  and  landed  from  said  wreck  in  good  order,  and  in  an  undamaged 
condition,  and  in  such  condition  were  received  by  said  libelants  after  the 
same  were  landed  from  said  wreck. 

V. 

Answering  unto  the  fifth  article  in  said  libel,  this  respondent  avers  that 
whether  the  said  libelants  were  interested  as  owners  or  otherwise  in  the 
said  effects  so  insured  to  the  extent  of  two  thousand  dollars,  or  what  ex- 
tent they  were  pecuniarily  interested  in  said  effects,  it  is  ignorant,  so  that 
it  can  neither  admit  or  deny  the  same,  wherefore  it  calls  for  proof  thereof. 

VI. 

Answering  unto  the  sixth  article  in  said  libel,  this  respondent  admits  the 
allegations  therein. 

VII. 

Answering  unto  the  seventh  article  in  said  libel,  this  respondent  admits 
the  allegations  therein,  except  it  denies,  on  information  and  belief,  that 
the  said  libelants  had  sustained  damages  in  the  sum  of  two  thousand 
dollars,  or  in  any  sum  whatsoever. 

VIII. 

Answering  imto  the  eighth  article  in  said  libel,  this  respondent  admits  the 
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jurisdiction  of  this  honorable  Court  in  the  premises,  but  on  information 
and  belief  denies  that  all  and  singular  the  same  are  true,  except  as  herein- 
before they  are  admitted  to  be  true. 

Wlierefore,  this  respondent  prays  that  said  libel  be  dismissed,  and   for 
its  costs  herein. 

ZCo., 
,  Agents. 


Proctors  for  respondent. 
Woodville  v.  Canton  Tns.  Office.  84  Fed.  Rep.  283. 

F.  151. 
Answer  to  Libel  for  Personal  Injuries. 
To  the  Honorable,  etc. 

The  answer  of  XY,  the  respondent,  to  the  libel  of  AB,  libelant;  the  said 
respondent  alleges  and  propounds  as  folloAvs: 

L 

Admits  that  the  allegations  of  article  T  of  the  libel  herein  are  true. 

II. 

Admits  that  the  allegations  of  articl"  II,  as  amended,  are  true. 

III. 

Admits  that  on  said  day  the  said  steam  tug  "Vigilant"  went  alongside 
of  said  schooner  "S.  Danielson"  and  obtained  from  her  a  tow-line,  with 
which  to  tow  the  said  schooner  from  the  bay  of  Santa  Rosa  to  the  said 
steamship  "Crown  of  England";  that  libelant  and  other  members  of  the 
crew  of  said  schooner,  which  members  of  said  crew  were  acting  wholly  under 
the  direction  of  the  libelant,  and  not  otherwise,  passed  to  the  said  steam 
t\ig  a  five-inch  manilla  line,  which  said  line  was  made  fast  to  the  said 
tug  by  one  end,  and  the  other  end  thereof  made  fast  to  the  said  schooner, 
with  about  forty  fathoms  paid  out,  and  that  space  intervening  .between 
the  said  steam  tug  and  the  said  schooner  when  the  said  steam  tug  went 
ahead  to  tow  the  said  schooner  as  in  article  III  of  said  libel  alleged. 

Respondent  has  no  knowledge  as  to  the  allegation  that  said  line  was  a 
new  line,  and  requires  proof  of  the  same. 

IV. 

Denies  that  those  or  any  of  those  having  the  said  steam  tug  in  charge 
so,  or  at  all,  carelessly  or  negligently  or  unskillfully  performed  their  duty 
or  the  duty  of  any  of  them  in  managing  the  said  tug,  or  in  towing  the 
said  schooner  in  anywise;  denies  that,  instead  of  towing  at  a  reasonable 
speed,  or  such  a  speed  that  the  said  line  was  capable  of  withstanding  the 
strain  put  thereon,  they,  the  said  tug,  went  ahead  at  full  speed ;  but,  on 
the  contrary,  alleges  that  they  towed  at  a  reasonable  speed,  and  at  such 
a  speed  as  the  line  was  capable  of  withstanding  the  strain  put  thereon,  and 
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denies  that  they  went  ahead  at  full  si)eod  or  at  any  speed  greater  than 
due  care  on  their  part  required;  denies  that  libelant  or  any  other  mem- 
ber or  members  of  the  crew  of  the  said  schooner,  or  the  master  thereof,  or 
any  other  person  or  persons,  called  to  the  said  tug,  or  to  those  or  any  of 
those  on  board  of  said  tug,  to  go  slower,  and  denies  that  said  tug  still 
kept  up  the  said  speed  or  any  spoed  greater  than  due  care  on  respondent's 
part  required,  or  that  it  towed  at  any  excessive  speed. 

Admits  that  said  tow-line  was  pulled  in  two,  as  was  also  a  cast-iron 
chock  on  said  schooner  through  which  the  said  tow-line  passed,  but  denies 
that  said  chock  or  said  tow-line  was  pulled  in  two  or  broken  by  reason  of 
any  speed,  excessive  or  otherwise,  at  which  said  tug  towed  said  schooner,, 
or  that  said  chock  or  said  tow-line  was  pulled  in  two  or  broken  by  negli- 
gence or  carelessness  or  unskillfulness  of  the  said  or  any  man  in  charge- 
of  or  upon  or  connected  with  said  tug  as  aforesaid,  or  otherwise,  or  by  the 
negligence  or  carelessness  or  unskillfulness  of  any  man  or  men  in  respond- 
ent's employ,  directly  or  indirecth'. 

Denies  that  libelant's  leg  became  or  was  caught  in  said  tow-line. 

Respondent  has  no  knowledge  as  to  the  allegation  that  libelant's  leg  was 
injured  and  damaged;  that  by  reason  thereof  he  has  been  compelled  tf> 
have  the  same  amputated  below  the  knee,  and  he  is  now,  and  forever  will 
oe,  prevented  from  following  his  occupation  as  a  seaman  or  any  other  occu- 
pation, all  to  his  damage  in  the  sum  of  twenty  thousand  ($20,000.00) 
dollars,  and  requires  proof  of  the  same. 

V. 

Admits  that  libelant  was  not  in  the  employ  of  respondent  when  he  re- 
ceived the  said  or  any  injuries,  and  that  the  persons  in  charge  of  the  saidi 
tug  were  in  respondent's  employ  at  the  said  time. 

Respondent  has  no  knowledge  as  to  the  allegation  that  libelant  suffered 
great  physical  and  mental  anguish  by  reason  of  said  injuries,  and  still 
sufl'ers  the  same  pain,  and  requires  proof  of  the  same. 

VI. 

Alleges  that  libelant  was  the  mate  of  said  schooner,  and  as  such  mate 
was  in  charge  of  the  fore  part  of  said  schooner,  and  under  the  captain 
thereof,  in  full  charge  and  authority  of  and  over  the  members  of  the  crew 
of  said  schooner,  and  that  said  tow-line  was  passed  from  said  schooner 
to  said  tug,  paid  out  and  made  fast  by  libelant,  and  the  other  members 
of  said  crew  acting  under  the  direction  of  libelant;  that  libelant  was 
guilty  of  great  negligence,  carelessness,  and  unskillfulness  in  passing  and 
paying  out  said  tow-line  through  the  chock  he  used,  to  wit,  the  after 
chock  on  the  port  bow,  and  that  said  tow-line  should  have  been  passed  and 
paid  out  through  the  forward  chock  on  the  port  bow,  and  that  said 
chock  through  which  libelant  negligently,  carelessly,  and  unskillfully  passed 
said  tow-line  was  defective. 

VIT. 

Alleges  that  libelant  was  guilty  of  great  negligence,  carelessness,  and 
unskillfulness  in  this,  that  he  permitted  to  be  made  fast,  and  did  make- 
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fast,  said  tow-line,  and  permitted  a  strain  to  be  put  thereon  before  tlie 
same  was  parceled;  and  of  further  and  additional  gross  negligence,  care- 
lessness, and  unskillfulness  in  standing  astride  of  said  tow-line  while  par- 
celing the  same  after  said  tug  had  begun  her  towage. 

VIII. 
Alleges  that  by  reason  of  libelant's  great  and  gross  negligence,  careless- 
ness, or  unskillfulness,  as  aforesaid,  and  by  reason  of  the  gross  negligence, 
carelessness,  and  unskillfulness  of  one  M,  who  was  a  fellow-servant  of 
libelant,  and  who  negligently,  carelessly,  and  unskillfully  steered  said 
schooner  so  that  the  said  schooner  veered  from  her  course  and  fouled  said 
tow-line  with  her  headgear,  as  well  as  by  reason  of  the  defective  condition 
of  said  chock  through  which  said  tow-line  had  been  passed  as  aforesaid, 
said  chock  broke,  and  libelant,  who  was  standing  astride  of  said  tow-line 
as  aforesaid,  was  struck  by  said  line  and  thrown  forcibly  against  the 
capstan  of  said  schooner,  whereby  he  sustained  certain  injuries,  of  the  ex- 
tent of  which  respondent  has  no  knowledge. 

IX. 

Alleges  that  by  reason  of  the  careless,  negligent,  and  unskillful  failure 
to  parcel  said  tow-line  before  the  same  was  made  fast,  and  a  strain  put 
thereon,  as  hereinbefore  alleged,  and  by  reason  of  the  careless,  negligent, 
and  unskillful  steering  by  which  said  schooner  was  permitted  to  foul  said 
tow-line,  as  well  as  by  reason  of  the  negligent,  careless,  and  unskillful 
passing  of  said  tow-line  through  said  defective  chock,  said  tow-line  was 
so  chafed  and  strained  that  at  a  considerable  time  after  libelant  received 
his  said  injuries,  but  while  said  tug  was  still  towing  said  schooner  with 
•due  care  and  at  a  proper  speed,  said  tow-line  parted. 

X. 

Alleges  that  libelant  was  not  injured  as  alleged,  nor  at  all,  through 
any  negligence,  carelessness,  or  unskillfulness  of  respondent,  but  through 
the  negligence,  carelessness,  and  unskillfulness  and  the  lack  of  due  care  and 
caution  on  libelant's  part. 

That  all  and  singular  the  premises  are  true. 

WHierefore,  this  respondent  prays  that  this  honorable  court  will  pro- 
nounce against  the  demand  of  the  libelant  in  this  libel  above  mentioned, 
with  costs. 

XY. 


Proctors. 
Pederson  v.  Spreckels,  87  Fed.  Rep.  938. 

F.  152. 
Answer  by  Stipulation;    Libel  on  Marine  Insurance. 
[Title  of  Court  and  Cause.] 

It  is  hereby  stipulated  that  all  of  the  allegations  in  the  libel  herein  may 
be  deemed  to  be  admitted  except  the  allegation  in  the  fifth  paragraph  there- 
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•of;  that  the  allegivtion  that  the  adjustment  therein  referred  to  was  a 
due  adjustment,  and  that  upon  a  due  adjustment  the  amount  therein  re- 
ferred to  was  found  to  be  payable  by  the  respondent  be  deemed  to  be  de- 
nied, and  that  the  respondent  be  deemed  to  have  alleged  in  due  form  that 
the  amount  payable  upon  a  due  adjustment  by  the  respondent  was  and  is 
a  less  sum  as  appears  by  the  objection  to  the  adjustment  specified  in  Ex- 
hibit 1,  herewith  submitted.  And  the  answer  to  the  libel  is  hereby  waived, 
it  being  agreed  that  this  stipulation  shall  stand  as  an  answer  thereto. 

Dated  ,  IS . 

PAGE  &  EELl.S. 
Proctors  for  libelant. 
ANDROS   &  FRANK, 
Proctors   for   respondent. 
New  Zealand  Ins.  Co.  v.  Earnmore  Co.,  Ltd.,  73  Fed.  Rep.  8G7. 

F.  153. 
Cross-libel  by  Way  of  Answer. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  answer  of  Z,  of ,  owner  of  the  brig  " ,"  to  the  libel 

of  A,  of  the  same  place,  master  of  the  steamship  " ,"  in  a  cause 

or  damage  sur  collision,  civil  and  maritime,  to  serve  also  by  way  of  cross- 
libel  at  the  suit  of  this  respondent  against  the  said  steamship  " ," 

her  engines,  boiler,  machinery,  boats,  tackle,  apparel,  and  furniture,  and 
against  all  persons  intervening  for  their  interest  therein,  in  a  cause  of  col- 
lision, civil  and  maritime,  alleges  as  follows: 

(Answer  the   allegations  of  the  libel  and  state  the   facts   on   which   re- 
spondent's claim  is  based  and  the  damages  sustained.) 


The  said  steamship  " "  is  now  in  the  port  of  ,  within 

the  district  of . 

All  and  singular  the  premises  are  true  and  within  the  admiralty  and 
maritime  jurisdiction  of  this  honorable  court. 

Wherefore  this  respondent  and  libelant  prays  that  this  honorable  court 
will  pronounce  against  the  original  libel  and  dismiss  the  same  with  costs. 
He  further  prays  that  process  of  attachment  in  due  form  etc.  (Conclusion, 
Form  No.  79.) 

See  Ad.  R.  53. 

F.  154. 
Replication  to   Claim  and  Answer. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  replication  of  A  B  and  C  D,  lil>elants  to  the  claim  and  answer  of  R, 
claimant  and  respondent,  alleges  that  they  will  aver,  maintain,  and  prove 
■their  libel  to  be  true,  certain,  and  sufficient;   and  that  the  said  claim  and 
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answer  of  said  claimant  and  respondent  is  uncertain,  untrue,  and  insuffi- 
cient. 

That  as  to  whether  or  not,  on  or  prior  to  the day  of  — — — — ,. 

18 ,  S  and  R  entered  into  a  contract  or  agreement  with  the  respondent,, 

the  Y  Co.,  as  set  out  on  pages  and  ,  and and  of  the 

said  answer  and  claim,  these  libelants  have  no  knowledge  or  information, 
sufficient  to  form  a  belief  and  therefore  they  deny   the  same;    and  they 

deny  that  thereafter,  on  the day  of ,  IS ,  or  at  any  other 

time,   the   W   Company   and   R    were    the    owners   of   the    said   steamship 

" ,"  or  that  on  said  date,  or  at  any  other  time,  they  entered. 

into  the  contract  with  the  said  respondent  set  out  on  pages  and  , 

and  and of  said  answer  and  claim:     these   libelants  deny   that 

thereafter,   and   before    the    departure    of    said    steamship    " '* 

from  ,  or  at  any  other  time,  the  claimant,  the ■ — • 

Company,  by  purchase  from  the  W  Company  and  R,  became  the  owner  of 

said   steamship    " ,"    or   in    any   other   manner   became   such 

owner,  and  deny  that  said  company  is  sucli  owner,  and  deny  that  said 
R  is  the  master  or  bailee  thereof  on  behalf  of  the  owners. 

That   they   admit   that   the    said    " "    was    towed   from   • 

to  by  the  tugboat  " ,"  but  deny  that  the  said 

" "  proceeded   by   her   own  power  to   ,   but   allege 

the  truth  to  be  that  said  " "  was  at  all  times,  after  leaving 

• — ,   towed   by   the   steamship    " ,"    mentioned   in   the    libel 

herein ;  that  they  deny  that  heavy  weather  was  encountered  after  pro- 
ceeding a  distance  of  600  or  700  miles   from  ,  or  at  any  other 

time   in   said   voyage,   or    that   by    reason    thereof    the    said   " " 

sprung   a   leak,  but   allege   the   truth   to   be   that    the    said   " ," 

contrary  to  the  representations  made  to  libelants  and  to  the  contract  in 
her  behalf  made  with  libelants,  was  unseaworthy,  and  wholly  unfit  tO' 
proceed  upon  voyage  by  reason  of  her  infirm,  unsafe,  and  broken  con- 
dition. 

That  libelants  deny  that  they  purchased  tickets  of  F. &  Co.,, 

of ,  as  alleged  on  pages  12  and  24  of  said  answer  and  claim, 

but  allege  that  the  passage  money  was  paid  by  them  to  C.  W. — - 

&  Co.,  agents  of  the  said  respondents,  the  Y  Company,  and  of  said 
" ■ — ,"   for   a   continuous  voyage   from  to   said . 

That   replying  to   the  allegations  in   the   said   answer  on  the  bottom  of 
page   13  and   the  bottom  of  page  25,  wherein  it   is  alleged  that   libelants 

released  the  steamship  '" ,"  libelants  deny  the  same  and  each  and 

every  allegation  thereof,  and  allege  the  truth  to  be  that  they  signed  a  cer- 
tain paper  exhibited  to  them  on  board  the   said  " "  at  sea.  but 

that  the  signing  of  said  paper  was  done  under  duress,  and  by  the  threats 

and  compulsion  of  the  master  of  the  said  " — ,"  that  if  they  would 

not  sign  the  same  said  master  would  land  libelants  on  ■ , 

and  leave  them  there  to  pass  the  winter  without  any  suitable  shelter,  fuel, 
or  provisions,  so  that  their  lives  would  be  imperiled  by  exposure  in  that 
severe  climate,  without  money,  or  means  if  they  had  money,  to  leave  said. 

2556 


il 


i>rocedure]  ADMIRAr.TV    FORMS.  F.   155. 

place,  and  said  paper  was  signed  after  the  said  " "  had  aban- 
doned and  given  up  said  voyage,  and  rendered  it  impossible  for  libelants  to 

get  to  that  year,  and  libelants  protested  against  the  signing  of 

the   same   at   all   times,  and  when   the   same   was   signed,  the   said   E.   B., 

,   manager   of   the   said    " ,"   and   Captain    L.,    the 

master  thereof,  were  both  present  and  advised  libelants  to  sign  the  same, 
assuring  libelants  that   so  signed  under  duress  and  against  their  protest, 

said  paper  was  void  and  of  no  validity,  and  said  E.  B. and 

L.  representing  to  libelants  that  if  they  would  sign  the  same,  the  said 
" "  would  assume  all  responsibility  for  the  failure  of  said  voy- 
age, and  Avould  be  liable  and  responsible  to  libelants  for  a  return  of  their 
passage  money  and  the  damages  for  such  failure,  and  libelants   say  that 

they    never   voluntarily   released    the    said    " "    or    signed    any 

paper  to  that  effect. 

That  libelants  deny  each  and  every  allegation  of  affirmative  matter  con- 
tained in  said  answer  and  claim  not  hereinbefore  specifically  denied. 

And  libelants  humbly  pray  as  in  and  by  their  libel  they  have  already 
praved.  A  B, 

C  D, 

By  , 

Their  proctor  and  attorney. 
Jacobi  V.  Geer,  83  Fed.  Rep.  222. 

F.  155. 
Answer  to  Interrogatories. 
XTitle  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  answer  of  John  Olive  Dunsmuir,  claimant  and  owner  of  the  steam- 
tug  "Pilot,"  her  engines,  etc.,  to  the  libel  of  the  United  States  of  America, 
for  alleged  violation  of  section  4370  of  the  Revised  Statutes  of  the  United 
States,  showeth: 

I. 
(Answer  to  Libel.) 

II. 

And  for  answer  to  the  interrogatories  propounded  by  the  libelant  herein 
t;he  claimant  says,  in  answer  to  the  first  of  said  interrogatories,  that  the 
owner  of  said  tug-boat  "Pilot,"  and  the  owner  on  May  5,  1801,  and  for 
thirty  days  prior  thereto,  was  John  Olive  Dunsmuir,  of  Victoria,  Britisii 
Columbia,  Dominion  of  Canada;  in  answer  to  the  second  interrogatory 
claimant  says  the  master  of  said  tug-boat  "Pilot"  was,  and  now  is.  Thomas 
Lawrence,  of  Victoria,  British  Columbia,  Dominion  of  Canada;  in  answer 
to  the  third  interrogatory,  said  tug-boat  "Pilot"'  is  registered  at  Victoria, 
British  Columbia,  and  belongs  to  the  port  of  Victoria,  Britisii  Columbia; 
for  answer  to  the  fourth  interrogatory  the  claimant  herein  says  that  the 
said  tug-boat  "Pilot"  first  commenced  towing  the  said  bark  "Valley  Forge" 
at  a  place  about  three  miles  distant  from  Port  San  Juan,  upon  N'ancouver 
Island,  in  the  province  of  British  Columbia.  Dominion  of  Canada. 

The  Pilot,  48  Fed.  Rep.  319;  Ad.  R.  27,  32,  33. 
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WARRANTS,  MONITIONS  AND  CITATIONS, 

F.  160.  Monition  to  cite  to  appear  and  answer. 

F.  161.  — another  form. 

F.  162.  Monition  to  cite  to  appear  in  personam. 

F.  163.  Monition  to  answer  libel  in  intervention. 

F.  164.  Monition  in   suit  for  limitation  of  liability. 

F.  165.  — another  form. 

F.  166.  Warrant   or   arrest    (in   personam). 

F.  167.  Attachment  clause  and  summons  to  garnishee. 

F.  168.  Warrant  of  arrest  and  monition. 

F.  169.  Warrant  of  arrest  and  monition. 

F.  170.  Eetiirn   and  citation. 

F.  171.  Affidavit  of  publication. 

F.  172.  Writ  of  attachment   (in  rem)   and  monition  and  return  to  writ. 

F.  173.  Return. 

F.  174.  Citation  to  show  cause. 

F.  175.  Citation    to   appear,   and   affidavit   of   publication. 

F.  176.  Citation  after  seizure  to  show  cause  against  final  decree. 

F.  160. 
Monition  to  Cite  to  Appear  and  Answer. 
District  of  .   ss. 


The   President  of   the   United   States  of   America,  to   the   ]\Iarshal   of  the 

United    States   for  the   District   of   ■ , 

Greeting: 
Whereas,  a  libel  has  been  filed  in  the  district  court  of  the  United  States 

for  the  District  of ,  on  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ,  by  A  B 

against  Z  Company,  Limited,  in  a  certain  action  of  contract  of  insurance, 
civil  and  maritime,  to  recover  the  sum  of  (  as  by  said  libel,  ref- 
erence being  made  thereto,  will  more  fully  and  at  large  appear),  therein 
alleged  to  be  due  the  said  libelant,  and  praying  that  a  citation  may  issue 
against  the  said  respondent,  pursuant  to  the  rules  and  practice  of  this 
court;  now,  therefore,  we  do  hereby  empower  and  strictly  charge  and  com- 
mand you,  the  said  marshal,  that  you  cite  and  admonish  the  said  re- 
spondent, if  it  shall  be  found  in  your  district,  that  it  be  and  appear  before 

the  said  district  court,  on  ,  the  day  of ,  A.  D.  18 , 

at  the  courtroom  in  the  city  of ,  then  and  there  to  answer  the 
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said  libel,  and  to  make  its  allegations  in  that  behalf,  and  have  you  then 
and  there  this  writ,  with  your  return  thereon. 

Witness,    the   Honorable ,  Judge  of   said   court,   the  

day  of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


[Seal] 


Clerk. 


Proctors. 

Marshal's  Return. 

I  have  served  this  writ   personally  by  by  copy  on  ,  this- 

—  day  of  ,  A.  D.  IS . 


U.  S.  Marshal. 
By , 


Deputy  Marshal. 

(Ante,    §    1203.) 

F.  161. 
Monition,  Another  Form. 
Jsortnern  District  of  California,  ss: 

The  President  of  the  United  States  of  America  to  the  marshal 
[Seal.]  of  the  United  States  for  the  northern   district  of  California, 

Greeting: 

Whereas,  a  libel  hath  been  filed  in  the  district  court  of  the  United  States 
lor  the  northern  district  of  California,  on  the  28th  day  of  April,  in  the  year 
t)f  our  Lord  one  thousand  eight  hundred  and  nincty-tw'o,  by  the  Bancroft- 
Whitney  Company,  and  others,  joint  libelants,  against  The  Steamship 
"Queen  of  the  Pacific,"  her  tackle,  etc.,  otherwise  called  the  "Queen,"  for 
the  reasons  and  causes  in  the  said  libel  mentioned,  and  praying  the  usual 
process  and  monition  of  the  said  court  in  that  behalf  to  be  made,  and  that 
all  persons  interested  in  the  said  steamship,  etc.,  or  vessel,  her  tackle,  etc., 
may  be  cited  in  general  and  special  to  answer  the  premises  and  all  proceed- 
ings being  had  that  the  said  steamship  etc.,  or  vessel  her  tackle,  etc.,  may 
for  the  causes  in  the  said  libel  mentioned  be  condemned  and  sold  to  pay 
the  demand  of  the  libelant: 

You  are,  therefo  "e,  hereby  commanded  to  attach  the  said  steamship  or 
vessel,  her  tackle,  etc.,  and  to  retain  the  same  in  your  custody  until  the 
further  order  of  the  court  respecting  the  same,  and  to  give  due  notice  to 
all  persons  claiming  the  same,  or  knowing  or  having  anything  to  say  why 
the  same  should  not  be  condemned  and  sold  pursuant  to  the  prayer  of  the 
said  libel,  that  they  be  and  appear  before  the  said  court,  to  be  held  in  and 
for  the  northern  district  of  California,  on  the  10th  day  of  May,  A.  D.  1S92, 
at  eleven  o'clock  in  the  forenoon  of  the  same  day.  if  that  day  shall  be  a 
day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  thereafter, 
then  and  there  to  interpose  a  claim  for  the  same,  and  to  make  their  al- 
legations on  that  behalf.  And  what  you  shall  have  done  in  the  premise* 
do  you  then  and  there  make  return  thereof,  together  with  this  writ. 
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Witness,  the  Hon.  Wm.  W.  Morrow,  judge  of  said  court,  at  the  city  of  San 
Francisco,  in  the  nortiiern  district  of  California,  this  28th  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hunderd  and  ninety-two,  and  of 
our  Independence  the  one  hundred  and  si.xteenth. 

SOUTHARD   HOFFJMAN, 

Clerk. 
:VIILTOX  ANDROS, 

Proctor  for  Libelants. 

F.  1G2. 

Monition  to  Cite  to  Appear  in  Personam. 

(Action   for  Wages.) 


District  of 


Li^nited  States  of  America, 

"The  President  of  the  United  States  of  America  to  the  Marshal  of  the 
District  of ,  or  his  Deputy,  Greeting: 

Whereas,  a  libel  has  been  filed  in  the  district  court  of  the  United  States 

for  the  District  of ,  on  the day  of  ,  18 , 

by  A  B  against  X  Y,  in  a   certain  action,  civil  and   maritime,   for  wages 

therein  alleged  to  be  due  to  the  said  libelant,  amounting  to  $ ■ •, 

and  praying  that  a  citation  may  issue  against  the  said  defendant  pursuant 
to  the  rules  and  practice  of  this  court. 

Now,  therefore,  we  do  hereby  empower  and  strictly  charge  and  command 
you,  the  said  marshal  ,  that  you  cite  and  admonish  the  said  de- 
fendant, if  he  shall  be  found  in  your  district,  that  he  be  and  appear  before 

the  said  district  court  on  the  day  of  ,  18 ,  at  , 

then  and  there  to  answer  the  said  libel  and  to  make  his  allegations  in  that 
behalf;  and  have  you  then  and  there  this  writ  with  your  return  thereto. 

Witness  the  Honorable  ,  Judge  of  said  court,  this  day  of 

,  18 . 


Clerk 


Proctor. 

F.  163. 
Monition  to  Answer  Libel  in  Intervention. 

L'nited  States  of  America, 

I -33. 
District  of 

The  President  of  the  I'nited  States  of  America,  to  the  Marshal  of  the  Dis- 
trict of ,  or  his  Deputy,  Greeting: 

You   are  hereby   strictly   enjoined   and  commanded  that   you   cite  at  the 
prpiiiises  all  persons  in  general  who  have,  or  pretend  to  have,  any  right,  ti- 
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tile,  or  interest  in  the  steamship  " ,"  to  appear  before  the 

judge  of  the  district  court  of  the  United  States,  for  the  District  of , 

at  the  city  of  ,  on  the  day  of  ,  A.  D.   18 ,  if 

it  be  a  Court  day,  or  else  on  the  Court  day  next  following,  at  10  o'clock  in 
the  forenoon  of  such  day,  then  and  there  to  answer  unto  the  libels  of  in- 
tervention of  A  15,  administrator,  and  C  D  and  others,  in  the  cause  of 
damages,  civil  and  maritime,  and  further  to  do  and  to  receive  in  this  be- 
half as  to  justice  shall  appertain;  and  that  you  duly  certify  the  court 
aforesaid  what  you  shall  do  in  the  premises,  together  with  these  presents. 

Witness  the  Honorable ,  Judge  of  said  court,  and  the 

seal  thereof  hereto  affixed  at  ,  in  said  district,  on  the  day 

of — ,  A.  D.  18 . 

LSeal] 


Clerk. 
By , 


Deputy  Clerk. 
F.  164. 
Monition  in  Suit  for  Limitation  of  Liability. 

-District   of  


United  States  of  America, 

The   President  of  the  United  States  to  the  Marshal   of  the  said  district, 
Greeting: 

Whereas,  a  libel  on  petition  has  been  filed  in  the  district  court  for  said 

district  on  the  day  of  ,  18 ,  by  M  and  N,  owners  of  the 

steam-tug  " ,"  praying  the  decree  of  the  court  that  neither  the 

said  libelants  nor  said  steam-tug  is  liable  for  the  loss  and  damage  occa- 
sioned by  the  collision  in  the  said  libel  and  petition  set  forth  occurring  on 

the  day  of  — ,   18 ,  on  the  river,   between  the 

said  tugboat  and  the ship  " ,"  or  any  part  there- 
of, and  that  the  libelants  and  petitioners  be  declai-ed  entitled  to  the  ben- 
efits of  the  provisions  of  the  maritime  law  and  of  the  statutes  of  the 
United  States  of  America  in  such  case  made. 

And,  whereas,  the  said  court  has  caused  an  appraisement  to  be  made  of 
the  value  of  the  said  tug  in  her  damaged  condition  on  the  day  of  and  after 
the   said  collision,   which  said  value  has   been  ascertained  to  be  the   sum 

of  $ ,  and  thereupon  the  said  court  has  authorized  and  directed  that 

a  stipulation  be  entered  in  said  sum  to  stand  in  place  and  stead  of  said 
steam-tug,  which  stipulation  has  been  duly  entered  and  approved. 

And,  whereas,  said  court  has  ordered  that  a  monition  issue  to  all  persons 
having  claims  by  reason  of  the  premises,  citing  them  to  appear  before  the 
said  court  to  make  proof  of  their  claims,  and  has  appointed  P  a  commis- 
sioner before  whom  such  proof  shall  be  made,  with  liberty  to  the  libelant 
or  any  other  person  in  interest  to  contest  any  claim  so  presented. 
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You  are  hereby  commanded  to  cite  all  persons  having  or  pretending  to 
have  claims  for  any  loss,  destruction,  damage,  or  injury  occasioned  by 
reason  of  the  said  collision,  to  be  and  appear  before  the  said  court  at  a 

session  thereof  to  be  held  in  the  district  court  room  in  the  city  of , 

on  the  day  of  ,  18 ,  at  10  o'clock,  A.  M.,  then  and  there 

to  answer  the  said  libel  and  petition  and  make  their  allegations  in  that 
behalf,  and  on  or  before   said  day  to  make  due  proof  of  their  respective 

claims  before  said  commissioner  at  his  office,  ,  with  liberty  to 

any  party  in  interest  to  contest  any  such  claims.  And  what  you  shall 
have  done  in  the  premises  do  you  then  and  there  make  return,  together 
with  this  writ. 


Witness,  etc. 


United  States  of  America, 
District  of . 


F.  165. 
Another  Form. 


ss. 


The  President  of  the  Ignited  States  to  the  Marshal  of  the  said  District, 
Greeting: 

Whereas,  a  libel  or  petition  was  filed  in  the  district  court  of  the  United 

States  for  the  District  of ,  on  the  — —  day  of 

,    18 -,   by    the   Company,    as    owner    of    the    steamship 

• ,"  praying  for  a  limitation  of  its  liability  concerning  the  loss, 

damage,  or  destruction,  and  injury  occasioned  by  the  disaster  to  and  aband- 
onment of  said  steamship  on  the day  of — ,  18 ,  for  the  rea- 
sons and  causes  in  said  libel  and  petition  mentioned,  and  praying  a  moni- 
tion of  the  said  court  in  that  behalf  to  be  issued,  and  that  all  persons 
claiming  damages  for  any  such  loss,  destruction,  damage,  or  injury  may 
be  therebj'  cited  to  appear  before  said  court  and  make  due  proof  of  their 
respective  claims;  and  all  proceedings  being  had,  that  if  it  shall  appear 
that  the  said  petitioner  is  not  liable  for  any  such  loss,  destruction,  damage, 
or  injury,  it  may  be  so  finally  decreed  by  this  court. 

And  whereas,   the  value   of  the  interest  of  the   said  petitioner  in   said 

steamship  has  been  duly  appraised  at  the  sum  of  % -,  and  there  was 

no  freiglit  pending  on  the  voyage  of  the  said  steamship  on  said  day  of 

,  18 ,  and  a  stipulation  for  the  payment  into  court  of  the  Aalue 

of  the  interest  of  the   said   petitioner  in  said   steamship  has  been  given. 

And.    whereas    [the    interest    of    said    petitioner    in    the    said    steamship 

" "  and  her  freight   then   pending  has   been    duly   transferred   to 

O,  as  trustee,  in  compliance  with  the  order  of  this  court  and]  the  said 
court  has  ordered  that  a  monition  issue  against  all  persons  claiming  dam- 
ages for  said  loss,  destruction,  damage,  or  injury,  citing  them  to  appear 
and  make  due  proof  of  their  respective  claims: 

You  are  therefore  required  to  cite  all  persons,  etc.  (as  in  Form  No.  103). 
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F.   106. 

Warrant  of  Arrest   (in  Personam). 

(Action  for  Damages.) 

District  of  . 


United  States  of  America. 

The  President  of  the  United  States  of  America  to  the  Marshal  of  the  Dis- 
trict of  ,  or  his  Deputy,  Greeting: 

Whereas,  a  libel  has  been  filed  in  the  disiiict  court  of  the  United  States 

for  the  District  of  ,  in  the  day  of  ,  18 ,  by  A  B, 

late  seaman  on  board  the  ship  (or  schooner,  etc),  against  XY,  master  of  the 

said  " ,"  in  a  certain  action,  civil  and  maritime,  for  damages 

for  assault  and  beating,  therein  alleged  to  have  been  committed  upon  him, 

the  said  libelant,  amounting  to  $ ;  and,  whereas,  by  the  mandate  of 

the  Hon.  D.  J.,  judge  of  said  court,  process  of  attachment  has  been  awarded 
against  the  said  XY. 

Now,  therefore,  we  do  hereby  (b)  command  you  that  you  attach  the  said 
XY  if  he  shall  be  found  in  your  district,  and  him  safely  Keep,  so  that  you 
may  have  him  before  the  judge  of  the  said  court  at  a  session  of  the  same 

court  to  be  holden  at on  the  day  of  next,  to 

answer  the  said  libel  and  to  make  his  allegations  in  that  behalf  (b,  see 
Form  No.  167).    And  have  you  then  and  there  this  writ. 

Witness  the  Hon.  D.  J.  Judge  of  said  Court,  at  the  city  of  , 

in  the  District  of ,  this day  of ,  18 . 

F.  167. 

Attachment  Clause  and  Summons  to  Garnishee. 

And   if  the   said   defendant    cannot   be  found  in  your  district   then   that 

you  attach  his  goods  and  chattel*  in  your  district  to  the  amount  sued  for; 

and  if  sufficient  goods  and  chattels  cannot  be  found,  that  you  attach  his 

credits  and  eflfects  to  the  amount  sued  for  in  the  hands  of  the  garnishee,  M. 

of  ,  and  that  you  summon  the  said  garnishee  to  appear  before 

the  said  district  court  on  the  said  day  of  next,  at  10  o'- 
clock in  the  forenoon  of  the  said  day.  to  do  and  abide  what  may  be  re- 
quired of  him  in  this  behalf.     And  have  you,  etc. 
Adm.  Rule  37. 

F.  168. 

Warrant  of  Arrest  and  Monition. 

(Cause   of  tort.) 

United  States  of  America,  1 

ls9. 

District  of . 


The  President  of  the  United  States  of  America,  to  the  Marshal  of  the  Dis- 
trict of  ,  or  ]\U  Deputy,  Greeting: 
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You  are  hereby  strictly  enjoined  and  commanded  that  you  arrest  the  ves- 
sel called  the  " — — ,"  whereof now   is,  or  lately  was, 

master,  her  boats,  tackle,  apparel,  and  furniture,  if  she  shall  be  found  with- 
in your  district;  and  the  same  so  arrested  you  keep  under  safe  and  secure 
arrest  until  you  shall  receive  further  orders  from  the  court  or  the  same 
-shall  be  discharged  in  due  course  of  law,  and  that  you  cite  at  the  premises 
all  persons  in  general  who  have,  or  pretend  to  have,  any  right,  title,  or  in- 
terest   therein,   to   appear   before    the   judge   of   the    district   court   of   the 

United  States,  for  the  District  of ,  at  the  city  of -, 

.on  the  day  of  ,  A.  D.   18 ,  if  it  be  a  Court  day,  or  else  on 

the  Court  day  next  following,  at  ten  o'clock  in  the  forenoon  of  such  day, 
then  and  there  to  answer  unto  A  B,  administrator  of  the  estates  of  C  D  and 
E  F,  deceased,  in  the  cause  of  tort,  civil  and  maritime,  and  further  to  do 
and  to  receive  in  this  behalf  as  to  justice  shall  appertain;  and  that  you 
duly  certify  the  court  aforesaid  what  you  shall  do  in  the  premises,  together 
with  these  presents. 

Witness,  etc. 

(a)  Ad.  R.  9. 

F.  169. 
Warrant  of  Arrest  and  Monition. 

United  States  of  America, 

District  of  . 


The  President  of  the  United  States  of  America,  to  the  Marshal  of  the  Dis- 
trict of  ,  or  his  Deputy,  Greeting: 

You  are  hereby  strictly  enjoined  and  commanded  that  you  arrest  the 
vessel  called  the  "Ocklahama,"  whereof  M  now  is,  or  lately  was,  master,  her 
boats,  tackle,  apparel  and  furniture,  if  she  shall  be  found  within  your 
district;  and  the  same  so  arrested  you  keep  under  safe  and  secure  arrest 
until  you  shall  receive  further  orders  from  the  court,  or.  the  same  shall  be 
discharged  in  due  course  of  law;  and  that  you  cite  at  the  premises  all 
persons  in  general  who  have,  or  pretend  to  have,  any  right,  title  or  in- 
terest  therein,   to   appear   before   the  Judge   of  the   district   court   of   the 

United  States,  for  the  District  of ,  at  the  city  of — — , 

on  the  day  of  ,  A.  D.  18 ,  if  it  be  a  Court  day,  or  else  on 

the  Court  day  next  following,  at  ten  o'clock  in  the  forenoon  of  such  day, 
tuen  and  there  to  answer  unto  A,  and  others,  in  the  cause  of  damages,  civil 
and  maritime,  and  further  to  do  and  to  receive  in  this  behalf  as  to  justice 
shall  appertain;  and  that  you  duly  certify  the  court  aforesaid  what  you 
shall  do  in  the  premises,  together  with  these  presents. 

Witness,  the  Honorable ,  .Judge  of  said  court,  and  the  seal 

thereof,  hereto  affixed,  at  ,  in  said  district,  on  the day 

of ,  A.  D.  189—. 

[Seal]  , 

Clerk. 
By . 

(a)  Ad.  R.  9.  Deputy  Clerk. 
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F.  170. 
Return  and  Citation. 

United  States  of  America,    ^ 

Iss. 
District  of  Oregon.  j 

In  obedience  to  the  command  of  the  within  writ  I  did,  on  the  day 

of ,  18 ,  at  the  port  of  ,  in  the  District  of  , 

arrest  the  within  named  vessel,  the  "Ocklahama,"  in  the  hands  of  E  M, 
receiver  of  the  0.  R.  &  N.  Co.,  by  going  on  board  of  her  and  seizing  and 
arresting  her,  and  taking  said  vessel  into  my  custody,  together  with  her 
tackle,  apparel,  and  furniture;  and  I  served  a  duly  certified  copy  of  this 
writ  at  said  time  upon  M,  who  is  captain  of  said  vessel  and  in  charge 
thereof;    I  also  posted  a  duly  certified  copy  thereof   in  a  public  place  in 

plain  view  on  said  vessel ;    I  further  caused  to  be  published  in  the  '" ," 

in  the  said  District  of ,  for  fifteen  consecutive  publications,  ex- 
clusive of  Sundays,  commencing  on  the  day  of ,  18 ,  the  fol- 
lowing notice  and  citation  hereto  annexed  and  a  part  of  this  return. 

[Title  of  Court  and  Cause.] 

Citation. 
United  States  of  America,   "] 

>-ss. 
District  of  .  J 

Under  and  in  pursuance  of  an  order,  and  due  and  regTilar  process,  in  the 

above-entitled  court  and  cause,  I  did,  on  the  day  of  18 , 

seize  that  certain  steamboat  (prior  to  such  seizure  in  the  possession  of 
said  libelant  and  petitioner.  A),  called  the  "Ocklahama,"  her  tackle,  ap- 
parel, furniture,  engines,  boilers,  boats  and  appurtenances,  and  the  same 
is  now  in  my  possession;  and  I  do  hereby  give  notice,  generally,  unto  all 
persons  having  or  pretending  to  have,  any  right,  title  or  interest  in  the 
said  steamboat  "Ocklahama,"  her  tackle,  apparel,  furniture,  engines,  boilers, 
boats  and  appurtenances,  to  appear  before  the  said  court,  in  the  city  of 

,  in  said  district,  on  the  day  of  next   (if  it  be  a 

Court  day,  or  else  on  the  next  Court  day  thereafter),  at  10  o'clock  in  the 
forenoon  of  said  day,  then  and  there  to  make  known  their  claims  and  alle- 
gations in  said  matter. 

Dated  at .  in  said  district,  this dav  of ,  A.  D.  18^ — . 


United  States  Marshal  for  the  District  of . 

No  bond  having  been  given  as  yet  for  the  release  of  said  vessel,  1  have 
the  said  vessel,  the  "Ocklahama,"  now  in  my  custody. 
Dated  at  ,  this  day  of ,  18 , 


U.  S.  Marshal. 

By . 

Deputy. 
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F.   171. 
Affidavit  of  Publication, 


County  of  Multnomah 
State  of  Oresjon. 


S3. 


I^  C  A.  ,  being  first  duly  sworn,  say  that  I  am  the  foreman 

of  the  printer  of  " /'  newspaper;    that  said  '• " 

is  a  daily  newspaper  published  in  said  county  and  state  and  has  a  general 
eieulation   therein;     and   that    an    advertisement,    of    which    the    annexed, 

marked  "X,"  is  a  true  copy,  was  published  in  said  " "  for 

fifteen  insertions,  daily,  from  the  day  of ,  A.  D.   IS ,  to 

the  day  of  ,  A.  D.  18 ,  inclusive  and  appeared  in  the  fol- 
lowing issues  of  said  newspaper,   to   wit,  ,  and   that  during  said 

term  said  paper  was  regularly  circulated. 


Foreman. 
Ad.  R.  9. 

F.  172. 

Writ  of  Attachment  (in  rem)  and  Monition  and  Return  to  Writ. 

United  States  of  America, 
District  of  • 

The  President  of  the  United  States  of  America,  to  the  Marshal  of  the 
United  States  for  the  District   of ■ ,  Greeting: 

[Seal] 

Whereas,  a  libel  hath  been  filed  in  the  United  States  district  court  for 

the  District  of ,  on  the  day  of ,  in  the  year  of  our 

Lord,  one  thousand  eight  hundred  and  ,  by  A  B  and  C  D,  against  the 

steamship  '-Eugene"  and  the  XY  Company,  and  all  others  whom  it  may  con- 
cern, for  the  reasons  and  causes  in  the  said  libel  mentioned,  and  praying 
the  usual  process  and  monition  of  the  said  court  in  that  behalf  to  be  made, 
and  that  all  persons  interested  in  the  said  vessel,  her  tackle,  sails,  apparel, 
furniture,  boats  and  other  appurtenances  (b),  may  be  cited  in  general  and 
special  to  answer  the  premises,  and  all  proceedings  being  had  that  the  said 
vessel,  her  tackle  (as  above),  etc.,  may  for  the  causes  in  the  said  libel  men- 
tioned be  condemned  and  sold  to  pay  the  demands  of  the  libelants. 

You  are  therefore  hereby  commanded  to  attach  the  said  vessel,  her  tackle 
(as  above),  etc.,  and  to  retain  the  same  in  your  custody  until  the  further 
order  of  the  court  respecting  the  same,  and  to  give  due  notice  to  all  per- 
sons claiming  the  same,  or  knowing  or  having  anything  to  say  why  the 
same  should  not  be  condemned  and  sold  pursuant  to  the  prayer  of  the 
said  libel,  that  they  be  and  appear  before  the  said  court,  to  be  held  in  and 

for of  the   District   of — ,   on   the   day   of 

,  A.  D.,   18 — -,  at  ten  o'clock  in  the  forenoon  of  the  same  day,  if 
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that  day  shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  juris 
diction  thereafter,  then  and  there  to  interpose  a  claim  for  the  same,  and 
•  to  make  their  allegations  in  that  behalf.  And  what  you  shall  have  done  in 
the  premises,  do  you  then  and  there  make  return  thereof,  together  with 
this  writ,  (c) 
Witness,  etc. 

Return  to  Foregoing  Writ. 

Office  of  U.  S.  Marshal, 

'-38. 

District  of 

In  obedience  to  the   within  monition  I  attached  the  steamer  "Eugene" 

therein  described  on  the  day  of  18 — — ,  and  have  ffiven  due 

notice  to  all  persons  claiming  the  same  that  this  court  will  on  the  

day  of  ,  18 (if  that  day  should  be  a  day  of  jurisdiction;  if  not, 

on  the  next  day  of  jurisdiction  thereafter),  proceed  to  the  trial  and  cor- 
demnation  thereof,  should  no  claim  be  interposed  for  the  same. 

Dated  .   18 . 


U.   S.   Marshal. 

By  , 

Deputy   Marshal. 

(b)  If  the  vessel  is  a  steamship  say — "steamship,  her  tackle,  sails,  en- 
gines, boilers,  machinery,  apparel,"  etc. 

(c)  If  an  arrest  in  personam  is  also  prayed  for  add  "we  do  hereby  furth- 
er." 

F.  173. 

Return. 

(Another  Form   when  Ship   has   been  Released  on  Bond.) 


District  of  Washington 
Office  of  U.  S.  Marshal 


gton.    "^ 

r 

irshal.  J 


In  obedience  to  the  within  monition,  I  attached  the  steamer  "Eugene 
therein  described,  on  the  twentieth  day  of  September,  and  have  given  due 
notice  to  all  persons  claiming  the  same  that  this  court  will,  on  the  seventh 
day  of  October  (if  that  day  should  be  a  day  of  jurisdiction;  if  not,  on  the 
next  day  of  juri.-^diction  thereafter),  proceed  to  the  trial  and  condemnation 
thereof,  should  no  claim  be  interposed  for  the  same.  And  that  on  the 
day  of  ,  189 — ,  I  released  the  said  vessel  upon  receiving  a  no- 
tice of  bonding,  signed  by  the  clerk  of  the  United  States  district  court. 

Dated  ,  18 . 


U.  S.  Marshal, 
By , 


Deputy  Marshal. 
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F.  174. 

Citation  to  Show  Cause. 

[TitTe  of  Court  and  Cause.] 

The  President  of  the  United  States  to  Galgate  Ship  Co.,  limited,  a  corpo- 
ration,  Greeting: 

You  are  liereby  cited  and  admonished  to  be  and  appear  at  a  United 
States  circuit  court  of  appeals  for  the  ninth  circuit,  to  be  holden  at  the 
city  of  San  Francisco,  in  the  State  of  California,  on  the  eighteenth  day 
of  Maj'  next,  pursuant  to  an  order  allowing  appeal  entered  in  the  clerk's 
office  of  the  district  court  of  the  United  States  for  the  northern  district 
of  California  in  that  certain  cause  entitled  "'Galgate  Ship  Co.  (limited)  (a 
corporation),  v.  Starr  Co.  (a  corporation),  respondent,"  and  you  are  ad- 
monished to  show  cause,  if  any  there  by,  why  the  judgment  rendered 
against  the  said  respondent,  as  in  the  said  order  allowing  appeal  men- 
tioned, should  not  be  corrected,  and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

Witness,   etc. 


District  Judge. 
Ad.  R.  2. 

F.  175. 

Citation  to  Appear  and  Affidavit  of  Publication. 

United  States  of  Amerca, 
District  of  . 

C.  L.,  claimant. 

Whereas,  libels  of  intervention  of  A.  B.,  administrator,  claiming  damages 
for  the  death  of  F.  G.  and  H.  G.,  respectively,  killed  by  collision,  and  also 
libels  of  intervention  of  C.  D.  and  other  passengers  and  crew  of  the  ship 

" "  claiming  damages  by  collision,  have  been  filed  by  

,  proctors  in  a  cause  of  tort,  civil  and  maritime,  against  the  steam- 


ship  " ,"  her  tackle,  apparel,  and   furniture,  and  praying  the 

usual  process  and  monition  of  the  court  that  all  persons  interested  in  said 
steamship,  her  tackle,  apparel,  and  furniture,  may  be  cited  to  appear  and 
answer  the  premises  and  all  due  proceedings,  being  had,  that  the  steamship 
may  be  decreed  to  be  sold  and  the  proceeds  threeof  be  distributed  accord- 
ing to  law.     Therefore,   in  pursuance  of  said  monition,  under  the   seal  of 

said  court  to  me  directed  and  delivered  on  the day  of ,  19 — , 

I  do  hereby  give  notice  generally  unto  all  persons  having  or  pretending  to 

have,  any  right,  title  or  interest  in  the  said  steamship  called  the  " ," 

her  tackle,  apparel,  or  furniture,  to  appear  before  the  said  court,  in  the 

city  of ,  in  said  district,  on  the  — —  day  of  June,  19 , 

if  it  be  a  court  day,  or  else  on  the  court  day  next  following,  at  10  o'clock 
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in  the  forenoon  of  such  day,  then  and  there  to  answer  the  said  libels  and 
to  make  known  their  allegations  in  that  behalf. 

Dated  at  ,  in  said  district,  this day  of ,  18 . 


United  States  Marshal  for  the  District  of 


Proctors  for  A.  B.,  Administrator,  C.  D.,  and  others. 
Ad.  R.  2  and  15. 

Affidavit  of  Publication. 

State  of , 


County  of 

I,  W.  M. ,  being  first  duly  sworn,  say.  that  I  am  the  foreman  of 

the  printer  of  the  " ,"  newspaper  office;  that  said  " " 

is  a  newspaper  published  in  said  county  and  State,  and  has  a  general  circu- 
lation therein;  and  that  an  advertisement,  of  which  the  annexed,  marked 
"A,"  is  a  true  copy,  was  published  in  said  " "  daily,  except  Sun- 
day,  for  fifteen  successive  days,  from  the   day  of  ,  19 — ,  to 

the  day  of  ,  A.  D.  19 — ,  inclusive,  and  that  during  said  term 

said  paper  was  regularly  circulated. 

W.  M.  , 

Foreman. 
F.  176. 

Citation  After  Seizure  to  Show  Cause  Against  Final  Decree. 

The  United  States  of  America, 
District  of  . 

Whereas,  on  the day  of .  18 ,  A  and  B  filed  a  libel  in  the 

District  Court  of  the  United  States  for  the  District  of  ,  against 

the  steamer  " ,"  her  boats,  tackle,  apparel,  and   furniture,   in  a 

cause  of  breach  of  contract,  civil  and  maritime. 

And  whereas,  by  virtue  of  process  in  due  form  of  law,  to  me  directed, 

returnable  on  the  day  of  ,  18^,  I  have   seized  and  taken 

the  said  steamer  " ,"  and  have  her  in  my  custody  : 

Notice  is  hereby  given,  that  a  District  Court  will  be  held  in  the  United 

States  courtroom  in  the  city  of ,  on  the day  of  . 

18 ,   at   10  o'clock   in   the  forenoon  of   said  day,  for  the   trial  of   said 

premises,  and  the  owner  or  owners,  and  all  persons  who  may  have  or  claim 
any  interest,  are  hereby  cited  to  be  and  appear  at  the  time  and  place  afore- 
said to  show  cause,  if  any  they  have,  w^hy  a  final  decree  should  not  pass  as 
prayed. 

Deputy  U.  S.  Marshal. 
Ad.  R.  9. 
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STIPULATIONS  AND  BONDS  IN  .VDMIRALTY. 

(Ante,  §  1216  et  seq.) 

F.  180.  Stipulation  for  costs  (libelant). 

F.  181.  Admiralty  stipulation  for  release  of  vessel. 

F.  182.  Stipulation  for  costs  (respondent). 

F.  183.  Stipulation  of  intei-venor. 

F.  184.  Claimant's  stipulation  for  costs. 

F.  185.  Stipulation  for  release  of  vessel  on  filing  of  bond. 

F.  186.  Stipulation  for  release  of  steamboat  after  appraisement. 

F.  187.  Bond  to  obtain  release  of  ship. 

F.  188.  Bond  for  appearance. 

F.  189.  Bond  bottomry. 

F.  190.  Respondentia  bond. 

F.  180. 
Stipulation  for  Costs  (Libelant). 
UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States  for  the  Northern  District  of  California. 

Whereas,  a  libel  was  filed  in  this  Court  on  the  day  of ,  in 

t  lie  year  of  our  Lord  one  thousand  eight  hundred  and  ,  by  AB 

against  the  Z  Co.,  for  reasoiis  and  causes  in  the  said  libel  mentioned,  and 
the  said  AB  and  K  and  L,  his  sureties,  parties  hereto,  hereby  consenting 
and  agreeing  that  in  case  of  default  or  contumacy  on  the  part  of  the  said 
libelant,  or  his  sureties,  execution  may  issue  against  their  goods,  chattels 
and  lands  for  the  sum  of  five  thousand  dollars. 

Now,  therefore,  it  is  hereby  stipulated,  and  agreed  for  the  benefit  of 
whom  it  may  concern,  that  the  undersigned  shall  be,  and  each  of  them,  is, 
botmd  in  the  sum  of  five  hundred  dollars,  conditioned  the  libelant  above 
named  shall  pay  all  costs  and  charges  that  may  be  awarded  against  them, 
in  any  decree  by  this  Court,  or,  in  case  of  appeal,  by  the  Appellate  Court. 

A.  B. 
K. 
L. 

Taken  and  acknowledged  this  — —  dav  of  ,  18 — ■ — ,  before  me. 


Commissi(mer  United  States  Circuit  Court. District  of ■ . 

District  of  . — ss. 

K.  and  L.,  parties  to  the  above  stipulation,  being  duly  sworn,  do  depose 
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and  say,  each  for  himself,  that  ho  is  worth  the  sum  of  five  humirod  doMars, 
over  and  above  all  his  debts  and  liabilities. 

K. 
L. 
Sworn  to  this  — —  day  of  ,  18 ,  before  mo. 


Commissioner  United  States  Circuit  Court, ,  District  of . 

F.  181. 
Admiralty  Stipulation  for  Release  of  Vessel. 
[Title  of  Court  and  Cause.] 

Stipulation.  Entered  into  in  pursuant  to  the  rules  of  practice  of  this  courl. 
Whereas,  a  libel  was  filed  on  the  28th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-two.  by  the  Bancroft-Whitney 
Company  and  others  against  The  Steamship  "Queen  of  the  Pacific,"  other- 
wise called  the  "Queen."'  etc..  for  the  reasons  and  causes  in  the  said  libel 
mentioned;  and  whereas,  the  said  steamship  "Queen  of  the  Pacific,"  other- 
wise called  the  "Queen,"  etc.,  is  in  the  custody  of  the  United  States 
marshal,  luider  the  process  issued  in  pursuance  of  the  prayer  of  said  libel; 
and  whereas,  the  said  steamship  '•Queen  of  the  Pacific,"  otherwise  called 
the  "Queen,"  has  been  claimed  by  the  Pacific  Coast  Steamship  Co.;  and 
whereas,  it  has  been  stipulated  that  said  steamship  "Queen  of  the  Pacific," 
otherwise  called  the  "Queen.'"  may  bo  released  from  arrest  upon  the  givin'.; 
and  filing  of  an  admiralty  stipulation  in  the  sum  of  thirty-one  thousand 
($31,000.00)  dollars,  as  appears  from  said  stipulations  now  on  file  in  said 
court;  and  the  parties  hereto  hereby  consenting  and  agreeing  that,  in  case 
of  default  or  contumacy  on  the  part  of  the  claimant  or  their  .sureties, 
execution  for  the  above  amount  niay  issue  against  their  goods,  chattels, 
and  lands: 

Now,  therefore,  the  condition  of  this  stipulation  is  such,  that  if  the 
stipulators  undersigned  shall  at  any  time,  upon  the  interlocutory  or  final 
order  or  decree  of  the  said  district  court,  or  of  any  appellate  court  to  which 
the  above-named  suit  may  proceed,  and  upon  notice  of  such  order  or  decree 
to  Geo.  W.  Towle,  Jr.,  Esquire,  proctor  for  the  claimant  of  said  steamship, 
abide  by  and  pay  the  money  awarded  by  the  final  decree  rendered  by  the 
court  or  the  appellate  court,  if  any  appeal  intervene,  then  this  stipulation 
to  be  void;  otherwise  to  remain  in  full  force  and  virtue. 

PACIFIC   COAST   S.   S.   CO.. 
By  JOHN  L.  HOWARD,  V.  P. 
JOHN  L.  HOWARD. 
GEO.  C.  PERKINS. 
Taken  and  acknowledged  this  26th  day  of  May,  1>^!)2,  before  me — 

JOHN  FOUGA, 
Comrais.sioner  I'nited  States  Circuit  Court, 

Northern  Dist.  of  California. 
Northern  District  of  California,  ss: 

George  C.  Perkins  and  Tohn  L.  Howard,  parties  to  the  above  stipulation, 
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being  duly  sworn,  depose  and  say,  each  for  himself,  that  he  is  worth  the 
sum  of  thirty-one  thousand  ($31,000.00)  dollars  over  and  above  all  his 
ju.st  debts  and  liabilities. 

JOHN  L.  HOWARD, 
GEO.  C.  PERKINS. 
Sworn  to  this  26th  day  of  May,  1892,  before  me— 

JOHN  FOUGA, 
Commissioner  United  States  Circuit  Court, 

Northern  District  of  California. 

F.  182. 

Stipulation  for  Costs  (Respondent). 

(Title,  see  Form  No.  180.) 

Whereas,  a  libel  was  filed  in  this  Court  on  the  day  of  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and ,  by  A.  B.,  against 

the  Z.  Co.,  for  reasons  and  causes  in  the  said  libel  mentioned,  and  the  said 
Z.  Co.,  Ltd.,  and  M.  &  N.,  its  sureties,  parties  hereto,  hereby  consenting  and 
agreeing  that  in  case  of  default  or  contumacy  on  the  part  of  the  said  re- 
spondent, or  his  sureties,  execution  may  issue  against  their  goods,  chattels, 
and  lands  for  the  sum  of  five  hundred  dollars. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom 
it  may  concern,  that  the  undersigned  shall  be,  and  each  of  them  is,  bound 
in  the  sum  of  five  hundred  dollars,  conditioned  the  respondent  above-named 
shall  pay  all  costs  and  charges  that  may  be  awarded  against  them  in  any 
degree  by  this  Court,  or,  in  case  of  appeal,  by  the  Appellate  Court. 

Z.  Co..  by  their  attornej'  in  lact. 

P. 

M. 

N. 

Taken  and  acknowledged  this  day  of  ,  18 ,  before  me. 

F.  183. 
Stipulation  of  Intervener. 
[Title  of  Court.] 

Whereas,  a  libel  was  filed  in  this  Court  on  the day  of ,  A. 

D.  18— — ,  by  A  B  against  the  steamer  or  vessel  called  the  "Eugene," 


Commissioner  United  States  Circuit  Court, ,  District  of -. 

District  of ss. 

M  &  N.,  parties  to  the  above  stipulation,  being  duly  sworn,  do  depose 
and  say,  each  for  himself,  that  he  is  worth  the  sum  of  five  hundred  dollars, 
over  and  above  all  his  debts  and  liabilities. 

M. 
N. 
Sworn  to  this day  of ,  18 .  before  me. 


Commissioner  United  States  Circuit  Court, ,  District  of . 

her  tackle,  apparel  and   furniture,   for  the  reasons  and  causes  in  the  said 
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libel  mentioned,  and  whei-eas  said  C  D  has  intervened  lor  his  interest  and 
the  said  C  D,  and  J  K  and  L  M,  his  sureties,  the  parties  hereto,  hereby 
consenting  and  agreeing  that  in  case  of  default  or  contumacy  on  the  part 
of  the  intervenor  or  his  surety  execution  maj'  issue  against  their  goods, 
chattels,  and  lands  for  the  sum  of  two  hundred  and  fifty  dollars. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipulators  undersigned  are  and  each  of 
them  is  bound  in  the  sum  of  two  hundred  and  fifty  dollars,  conditioned 
that  the  said  intervenor  above  named,  shall  abide  by  the  final  decree  ren- 
dered in  the  cause  and  shall  pay  all  such  costs  as  shall  be  awarded  again.st 
him  by  the  final  decree  of  this  Court,  or  in  case  of  appeal,  by  the  Appellate 
Court. 

C.  D. 
J.  K. 
L.  M. 

Taken  and  acknowledged  before  me  this day  of ,  18 . 

[Notarial  seal] 


Notary   public  residing  at 

United  States  of  America, 
District  of  Washington. 

J  K  and  L  M,  parties  to  the  above  stipulation,  being  duly  sworn,  oacli 
for  himself  says  that  he  is  worth  the  sum  of  five  hundred  dollars,  over  and 
above  all  his  just  debts  and  liabilities  and  property  exempt  from  execution. 

J.  K. 


L.  M. 


Sworn  to  this  — —  day  of  ,  A.  D.  18 ,  before  me. 

Notary  public  residing  at  ■ — ,  — 


[Notarial  seal] 

F.  184. 
Claimant's  Stipulation  for  Costs. 
[Title  of  Court  and  Cause.] 

Whereas,  in  the  above-entitled  proceeding  the  steam  tug  "Ocklahama" 
was  seized  by  the  marshal  of  this  Court,  and  taken  into  the  possession  of 
said  marshal;  and, 

Whereas,  a  claim  has  been  filed  in  the  said  cause  by  the  CD  Company 
praying  that  the  Court  be  pleased  to  decree  to  the  said  the  CD  Company  a 
restitution  of  the  said  vessel,  her  tackle,  etc.,  and  the  said  CD  Company, 
and  JK  and  LM,  as  sureties,  parties  hereto,  hereby  consenting  and  agreeing 
that  in  ease  of  default  or  contumacy  on  the  part  of  the  claimant  or  its 
surety,  execution  may  issue  against  their  goods,  chattels,  and  lands  for  the 
sum  of  $500.00: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipulators  undersigned  shall  be,  and  are, 
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bound  in  the  sum  of  $200.00,  conditioned  that  the  CD  Company,  the  claim- 
ant above  named,  shall  pay  all  such  costs  as  shall  be  awarded  against  it  by 
this  Court,  or,  in  case  of  appeal,  by  the  Appellate  Court. 

THE  CD  CO., 

By  ,  [Seal] 

President. 
JK,    Surety.     [Seal] 
LM,  Surety.     [Seal] 

Attest:  ,  Secretary. 

Taken  and  acknowledged  before  me  this day  of ,  18 . 


By  ,  Deputy. 

District  of  Oregon — ss. 

We,  JK  and  LM,  being  first  duly  sworn,  severally  depose  and  say  that  we 

respectively  reside  in  the  District  of :  that  we  are  householders 

in  said  district,  and  are  each  of  us  worth  the    sum    of    $500.00    over    and 
above  our  respective  just  debts  and  liabilities. 

F.  185. 
Stipulation  for  Release  of  Vessel  on  Filing  of  Bond. 

[Title  of  Court  and  Cause.] 

It  is  hereby  stipulated  that  the  above-named  vessel  and  her  cargo  may  be 
released  from  custody  herein  upon  the  filing  of  a  bond  in  the  sum  of  $30,- 
000,  the  said  bond  and  the  sufficiency  of  the  sureties  thereon  to  be  ap- 
proved by  this  Court. 

Dated . 


Proctors  for  libelants. 


Proctors  for  intervenors. 
F.  186. 
Stipulation  for  Release  of  Steamboat   after  Appraisement. 

[Title  of  Court  and  Cause.] 

Whereas,  the  steamer  " — "  has  been  seized  in  the  above-entitled 

proceeding,  and  is  now  in  the  custody  of  the  marshal,  and  a  due  appraise- 
ment has  been  had  under  the  direction  of  the  Court  of  the  said  " ," 

and  the  said  " ,"  her  tackle,  apparel,  and  furniture,  have  been 

appraised  as  and  at  the  value  of  eighty-six  hundred  dollars,  and  the  said 
the  C  Company,  claimant,  and  M  and  N,  its  sureties,  the  parties  hereto, 
hereby  consenting  and  agreeing  that  in  case  of  default  or  contumacy  on 
the  part  of  the  claimant  or  its  sureties  execution  may  issue  against  their 
goods,  chattels,  and  lands  for  the  sum  of  eighty-six  hundred  dollars: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipulators  undersigned  shall  be,  and  are, 
bound  in  the  sum  of  eighty-six  hundred  dollars,  conditioned  that  the  claim- 
ant above  named  shall  abide  by  and  pay  the  money  awarded  by  the  final 
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decree  rendered  in  the  cause  by  this  CJourt,  or  in  case  of  appeal,  by  the  ap- 
pellate Court. 

C. 

M. 

N. 
The  above  bond  is  approved. 


Judge. 

District  of  . — ss. 

(c)  We.  M  and  N,  being  first  duly  sworn,  do  severally  depose  and  say: 

that  I  reside  in  the  district  of :  that  I  am  a  householder  in  said 

district,  and  am  worth  the  sum  of  twenty  thousand  dollars  over  and  above 
all  my  just  debts  and  liabilities,  exclusive  of  property  exempt  from  exe- 
cution. 


M. 

N. 


Subscribed  and  sworn  to  before  me  this dav  of ,  1{ 


Notary  public  in  and  for  . 

[Seal] 

(For  order  of  release  see  Form  No.  .) 

F.  187. 

Bond  to  Obtain  Release  of  Ship. 

Know  all  men  by  these  presents  that  we.  I.  K ,  residing  at , 

and  L.  M — ,  residing  at  ,  are  held  and  firmly  bound  unto 

marshal  of  the  United  States  for  the  District  of 

,  in  the  sum  of  $ (double  the  amount  claimed  in  the 


libel),  to  be  paid  to  the  said  ,  marshal  of  the  United  States  for 

the  district  aforesaid,  his  successors  and  assigns,  for  the  payment  of 
which,  well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us.  our 
and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  severally, 
firmly  by  these  presents.     Sealed  with  our  seals   and  dated   the  — ■ —  daj' 

of ,  18 . 

T\Tiereas,  a  libel  has  been  filed  in  the  District  Court  of  the  United  States 

for  the  District  of  ,  on  the  — —  day  of  ,  18 — .  by  AB, 

libelant,  against  the  ship  "Union,"  her  tackle,  apparel,  and  furniture,  for 

the   sum  of  $ ,  on  which  process  of  attachment  has  been   issued,  and 

the  said  ship,  tackle,  apparel,  and  furniture,  is  in  custody  of  the  marshal, 

under  the   said   attachment,  and  L,   M .  claimant  of  the   said   ship, 

has  applied  for  the  discharge  of  the  ship  from  the  custody  of  the  marshal 
and  has  filed  a  claim  claiming  the  said  ship  as  owner,  and  has  filed  a 
stipulation  for  the  claimant's  costs  pursuant  to  the  rules  and  practice  of 
the   said  Court;   now,  therefore,   the  condition    is   such   that  if  the   above- 

boTuiden  L.  M ,  claimant,  his  heirs,  executors,  and  administrators, 

shall  abide  by  and  perform  the  decree  of  this  Court,  then  this  obligation 
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shall   be   void;    otherwise  the   .same  shall  be  and  remain  in   full   force  and 
virtue. 

K. 

M. 

Sealed  and  delivered,  taken  and  acknowledged  this  day  of  , 

before  me. 


Lnited  States  of  America, 

'.S3. 

District  of 

J  K and  L.  M ,  being  duly  sworn,   each  deposes  and 

says  that  he  resides  as  above  set  forth  and  that  he  is  worth  the  sum  of 
(four  times  the  amount  claimed  in  the  libel),  over  and  above  all  his  just 
debts  and  liabilities. 

J.K. 
L.M. 
Sworn  to  this  day  of  ,  18 — ,  before  me. 


I  approve  of  the  sufficiency  of  the  sureties  to  the  within  bond. 


Judge. 


Libelant's  Proctor. 
F.  188. 
Bond  for  Appearance. 
Know  all  men  by  these  presents,  etc.      (See  Form  No.  187.) 
Whereas,  a  libel  has  lieen  filed  in  the  District  Court  of  the  United  States 

for  the  — District  of  ,  on  the  day  of  , 

18 — ,   by   A,   against  the  above -bounden   Z,   in   a    certain   cause,   civil   and 
maritime,  for  personal  damage. 

Now  the  condition  of  this  obligation  is  such  that  if  the  above-bounden 

Z  shall  appear  in  said  suit  before  said  Court  on  the  day  of  , 

18 ,  and  further  shall  abide  by  and  perform  all  the  orders  of  the  Court, 

interlocutory  or  final,  in  the  cause,  and  shall  pay  the  damages  adjudged  by 
the  Court  or  by  any  appellate  Court,  if  any,  then  the  above  obligation  shall 
be  void;  otherwise  it  shall  remain  in  full  force  and  virtue. 
Sealed  and  delivered,  etc. 

F.  189. 
Bond — Bottomry. 
(Commencement.) 
Know  all  men  by  these  presents:  that  I,  AB  (hereinafter  called  the  ship- 
master), master  of  the  ship  or  vessel  called  "The  Union,"  of  the  port   of 
San  Francisco,  am  held  and  firmly  bound  unto  CD,  of  New  York,  merchant, 
hereinafter  called  the  lender,  in  thf>  sum  of  $.3,000,  to  be  paid  to  the  lender 
or   his   certain   attorney,  executors,   administrators,    or  assigns,    for   which 
payment,  well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors,  and 
administrators,  and  also  the  said  ship  or  vessel,  her  tackle,  apparel,  or  fur- 
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niture,  and  the  freight  to  be  earned  by  her  ou  the  voyage  after  mentioned 
(a)  firmly  by  these  presents. 

Note. —  (a)  (If  the  cargo  also  is  to  be  charged  here  add:)  "and  also  the 
cargo  now  being  on  board  of  said  ship  and  about  to  be  put  on  board  of  the 
same." 

Sealed  with  my  seal.    Dated  the day  of ,  18 . 

Whereas,  the  said  ship  lately  arrived  at  the  port  of  Rio  from  Liverpool, 
England,  after  having  sustained  damage  (describe  the  damage),  and  being 
in  want  of  repairs  and  provisions  to  enable  her  to  proceed  on  her  voyage 
to  San  Francisco,  the  said  shipmaster,  in  order  to  be  enabled  to  pay  for 
said  repairs  and  the  necessary  disbursements  and  expenses  of  said  vessel, 
and  to  enable  him  to  pruoeod  on  said  voyage,  has  requested  the  said  lender 
to  lend  the  sum  of  $1,50(J  for  the  purposes  aforesaid,  which  the  said  lender 
has  accordingly  done,  on  the  hazard  and  adventure  of  the  said  vessel  on  her 
said  intended  voyage,  and  the  said  shipmaster  has  taken  up  the  same  on 
the  hazard  and  adventure  aforesaid. 

Now,  the  condition  of  the  above  obligation  is  such  that  if  the  said  ship 
or  vessel  do  and  shall  with  all  convenient  speed  sail  on  the  said  intended 
voyage  to  San  Francisco  and  proceed  without  deviation  (the  perils, 
dangers,  accidents,  and  casualties  of  the  seas  and  navigation  excepted), 
and  if  the  above-bounden  shipmaster,  his  heirs,  executors,  or  administrators, 
or  the  owners  of  the  said  vessel,  do  and  shall  within  ten  days  after  the 
said  vessel  shall  arrive  at  her  port  of  destination  on  her  said  intended  voy- 
age, well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  lender,  or  his 
agent,  attorney,  executors,  administrators,  or  assigns,  the  sum  of  $1,500, 
together  with  $12  per  centum  bottomry  premium  thereon,  or  if  on  the  said 
voyage  the  said  vessel  shall  be  utterly  lost,  cast  away,  or  destroyed,  in 
consequence  of  fire,  enemies,  pirates,  storms,  or  other,  the  unavoidable 
perils,  dangers,  accidents,  or  casualties  of  the  seas  and  navigation,  to  be 
sufficiently  shown  or  proved  by  the  said  shipmaster,  his  executors,  or  ad- 
ministrators, or  by  the  owners  of  the  said  vessel,  their  executors  or  ad- 
ministrators, then  the  above-written  bond  or  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue,  (b)  AB, 

Master  of  Ship  "Union." 

Sealed  and  delivered  in  the  presence  of. 


(b)  Note. — The  following  clause  may  be  added:  ''And  the  said  AB  doth 
covenant  with  the  said  CD  that  he  is  the  master  of  the  said  ship  'union,' 
and  has  authority  to  charge  the  same,  her  freight,  and  cargo,  as  aforesaid, 
and  that  the  same  shall  at  all  times  be  liable  and  chargeable  for  the  pay- 
ment of  the  said  bond  until  the  payment  thereof  according  to  the  true  in- 
tent and  meaning  of  these  presents." 

For  another  Form  see  The  Sirius,  7  U.  S.  App.  661. 

F.  190. 

Respondentia  Bond. 

(For  commencement,  see  Form  No.  189.) 

.   Whereas,  the  said  CD  has  this  day  advanced  and  loaned  to  the  said  AB, 
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master  as  aforesaid,  for  tlie  use  of  the  said  vessel  and  cargo  in  their  neces- 
sary disbursements  on  account  of  (state  the  circumstances),  and  upon  the 
pledge  of  the  cargo  of  about  two  thousand  barrels  of  cement,  now  laden  on 
board  of  the  said  vessel. 

Now,  the  condition  of  this  obligation  is  such  that  if  the  said  vessel  shall 
sail  from  the  port  of  Rio,  where  she  now  is,  and  proceed  with  all  convenient 
speed  on  her  voyage  to  San  Francisco  with  her  said  cargo,  and  there  end 
her  voyage  (the  dangers  and  casualties  of  the  seas  excepted),  and  if  the  said 
AB,  his  heirs,  executors,  or  administrators,  or  the  owners  of  the  said  vessel 
shall  and  do,  within  thirty  days  after  the  said  vessel  shall  be  safely  moored 
in  the  port  of  San  Francisco,  pay  or  cause  to  be  paid  to  the  said  CD,  his 
attorney,  executors,  administrators,  or  assigns,  the  full  sum  of  $1,500,  to- 
gether with  a  premium  of  $15  like  money  per  calendar  month  for  each  and 
every  calendar  month,  and  so  proportionately  for  any  less  time  than  a 
calendar  month  from  the  day  of  the  date  of  these  presents  during  which  the 
voyage  shall  continue;  or  if  during  the  said  voyage  an  utter  loss  of  the 
said  vessel  by  fire,  enemies,  dangers  of  the  seas,  or  other  casualties  shall 
unavoidably  happen,  and  the  said  AB,  his  heirs,  executors,  administrators,, 
or  assigns,  or  the  owners  of  the  said  vessel,  do  and  shall  well  and  truly  ac- 
count for  and  paj'  over  to  the  said  CD,  his  attorney,  administrators,  or  as- 
signs, a  just   and  proportionable   average  upon  all   the   goods   and   effects 

belonging  to  them  or  any  of  them   carried  from  ,  upon  the  said 

vessel  for  the  said  voyage,  and  the  net  proceeds  thereof,  then  this  obli- 
gation to  be  void;  othei'wise  to  remain  in  full  force  and  virtue. 

AB, 
Master  of  the  Ship  "Union." 

Sealed  and  delivered  in  the  presence  of. 
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MOTIONS  AND  NOTICES  IN  ADMIRALTY. 

F.  195.     Motion  for  order  to  sell  steamboat. 

F.  196.     Motion  for  findings  of  fact  and  decree  in  accordance  with  mandate 

F.  197.     Motion  for  order  for  process  of  arrest. 

F.  198.     Motion   for   order  directing  marshal  to   return   steamboat  wrong 

fully  arrested. 
F.  199.     Notice  of  motion  for  interlocutory  order  of  sale. 

F.  195. 
Motion  for  Order  to  Sell  Steamboat. 
[Title  of  Court  and  Cause.] 
Now  come  Z  &  Co.,  respondents  herein,  and  move  the  Court  that  an  ordei 

be  made  and  entered  herein,  directing  that  the  steamboat  " ,"  hei 

tackle,  apparel,  furniture,  engines,  boilers,  boats  and  appurtenances,  now 

ill  the  custody  of  the  United  States  marshal  for  the  District  of  , 

under  and  by  virtue  of  an  order  and  due  and  regular  process  herein,  be  sold 
at  public  sale  by  said  marshal,  and  that  the  proceeds  of  such  sale,  after 
deducting  the  proper  costs  and  expenses  thereof,  be  deposited  in  the  registry 
of  this  Court,  for  such  disposition  as  the  Court  shall  direct. 


Proctors  for  Z  &  Co.,  Respondents. 

F.    196. 
Motion  for  Findings  of  Fact  and  Decree  in  Accordance  with  Mandate. 
[Title  of  Court  and  Cause.] 

Now,  come  Z  and  Co.,  by  their  proctors,  and  move  the  Court  that  hna- 
ings  of  fact  be  made  as  to  the  damage  sustained  by  said  Z  and  Co.,  and 
that  in  accordance  with  the  mandate  of  the  United  States  Circuit  Court  ol 

Appeals  for  the  Circuit,  filed  herein,  a  decree  be  entered  against 

the  B  Company,  the  C  Company,  the  steamer  " ,"  and  as  againsi 

the  bond  already  filed  herein  by  the  petitioners,  the  B  Company. 


Proctors  for  Z  &  Co. 
F.   197. 
Motion  for  Order  for  Process  of  Arrest. 
[Title  of  Court  and  Cause.] 
Now,  come  Z  &  Co.,  respondents  herein,  and  move  the  Court  tor  process 

directing  the  United   States  marshal  for  the  District  of —  to  seize 

and  hold  the  steamboat  " ,"  her  tackle,  apparel,  furniture,  engines, 
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boilers,  and   appurtenances,   for  the    benefit   of  the  respondents   herein,  as 
their  several  interests  may  appear. 

And  said  rspondents,  Z  &  Co.,  show  to  the  Court  the  order  of  the  

Court  of  the  United  States  for  the  District  of ,  filed ,  18—, 

in  the  suit  of  A  against  the  B  Company  and  others,  permitting  the  process 
herein  moved  for  to  issue  as  aforesaid,  notwithstanding  the  fact  that  said 

steamboat  "' — "  is  in  the  hands  of  a  receiver  of  said  Court 

in  said  suit,  and,  as  a  part  of  this  motion,  file  herewith  a   duly  certified 
icopy  of  said  order  of  said  ■ Court. 


Adm.  K.  9.  Proctors  for  Z  &  Co.,  Respondents. 

F.  198. 
Motion   for    Order    Directing   Marshal    to    Return    Steamboat    Wrongfully 

Arrested. 
.[Title  of  Court  and  Cause.] 

Now  comes  the  B  Company,  one  of  the  petitioners  herein,  and  moves  the 
Court  for  an  order  directing  the  marshal  of  this  Court  to  return  the  said 

•" "  to  the  possession  of  N.,  receiver  of  the ■ Company, 

and  respectfully  shows  to  the  Court: 

That   some  time  prior   hereto  the   marshal  of  this  Court   took   into  his 

possession  the  steamboat  '• — -,"  and  now  has  and  holds  the  same; 

that  no  warrant  of  arrest  of  the  said  " "  was  ever  lawfully  issued 

from  this  Court,  and  no  libel  was  filed  in  the  clerk's  office  against  the  said 

steamer  '' ." 

This  petitioner  further  shows  that  this  Court  is  without  jurisdiction  to 

seize  the  '" "  in  this  proceeding,  for  the  reason  that  this  cause  was 

remanded   to   this   Court   for    further    proceedings    in   accordance   with   the 

opinion  of  the  Circuit  Court  of  Appeals  of  the  United  States  for  the  

-Circuit,  and  that  this  Court  is  without  power  or  authority  in  this  cause  to 

issue  process  against  the  '" ,"  or  to  cause  the  said  " "  to 

ibe  seized.  , 

Proctors  for  the  B  Company. 
F.  199. 
Notice  of  Motion  for  Interlocutory  Order  of  Sale. 

[Title  of  Court  and  Cause.] 

Gentlemen:   You  will  please  take  notice  that  on  the  libel  claims  in  this 
-cause,  and  on  an  affidavit  of  which  the  foregoing  is  a  copy,  a  motion  will  be 

made   before   His   Honor,   ,  Judge   of  this  Court,   at   his 

•chambers, ,  in  the  city  of  ,  on day,  the 

day  of ,  18 — ,  at  o'clock,  for  an  order  that  the 

ship  " "  and  her  cargo  above  mentioned  be  sold  under  the  direc- 
tion of  the  marshal,  and  the  proceeds  brought  into  Court,  and  tor  such 
other  and  further  order  or  relief  as  may  be  just. 

Dated,  etc.  , 

—  Proctor  for  Libelants. 

To— , 

Proctor  for , 
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CHAPTER  11. 

INTERLOCUTORY  ORDERS  IN  ADMIRALTY. 

F.  205.  Caption  to  orders  and  decrees. 

F.  206.  Order  for  substitution  of  administrator. 

F.  207.  Order  for  filing  amended  libel,  nunc  pro  tunc. 

F.  208.  Order  for  entry  of  default  on  return  of  monition. 

F.  209.  Order  on  proclamation  for  entry  of  default  and  condemnation  of 

vessel. 

F.  210.  Order  to  take  libel  pro  confesso  for  default  of  answer. 

F.  211.  Order  of  condemnation  by  default  and  reference  to  a  commissioner. 

F.  212.  Order  directing  marshal  to  release. 

F.  213.  Interlocutory  order  for  sale. 

F.  214.  Order  for  sale  of  vessel  found  to  be  perishable. 

F.  215.  Order  for  appraisement  and  delivery  of  perishable  goods. 

F.  216.  Order  sustaining  exceptions  to  libel. 

F.  217.  Order  sustaining  exceptions  and  allowing  amendment  of  libeL 

F.  218.  Proclamation  order. 

F.  219.  Order  allowing  supplemental  answer  to  be  filed. 

F.  220.  Order  dismissing  libel  for  desertion. 

F.  221.  Order  for  rehearing. 

F.  222.  Order  staying  proceedings  indorsed  on  petition  for  rehearing. 

F.  223.  Order  granting  petition  for  relsearing. 

F.  224.  Order  for  decree. 

F.  225.  Order  for  decree  of  salvage. 

F.  226.  Order  for  appraisement  on  petition  for  limitation  of  liability. 

F.  227.  Order  appointing  trustee. 

F.  228.  Order  for  transfer  of  ship  to  trustee. 

F.  229.  Order  for  monition   on  petition  for  limitation  of  liability. 

F.  230.  Order  for  reference  to  commissioner  to  take  proofs  and  report. 

F.  231.  Interlocutory  decree  in  favor  of  libelants  and  for  reference. 

F.  232.  Order  confirming  report  and  for  summary    judgment    on    release 

bond. 

F.  233.  Order  sustaining  exceptions  to  commissioner's  report. 

F.  234.  Order  to  show  cause. 

F.  235.  Order  for  issue  of  warrant  in  rem. 

F.  236.  Order  for  consolidation  of  libel  and  cross-libel. 

F.  205. 
Caption  to  Orders  and  Decrees. 

At  a  stated  term  of  the  Disti-ict  Court  of  the  United  States  of  America 

2581 


F.  20G.  ADMIUALTY    FORMS.  [Code   Fed. 


for  the  District  of  ,  held  at ,  on  

day,  the  day  of ,  18—.     Present,  The  Honorable 


[Title  of  Cause.] 

F.  20(). 
Order  for  Substitution  of  Administrator. 

(Caption,  Form  No.  205.) 

On  motion  of ,  proctor  for  the  libelant,  and  on  reading  and  filing 

the  petition  of  LM,  administratrix  of  the  estate  of  AB,  deceased,  , 

Esq.,  proctor  for  the  respondent,  being  present  and  consenting  thereto,  it 

is  ordered  that  the  said ,  as  administratrix  of  the  estate  of  AB, 

deceased,  be  and  she  is  hereby  made  a  party  to  the  above -entitled  cause 
as  libelant,  in  the  place  and  stead  of  said  AB,  deceased. 

F.  -207. 
Order  for  Filing  Amended  Libel,  Nunc  pro  Tunc. 

(Caption,  Form  Xo.  205.) 

On  motion  of  Chas.  Page,  of  the  proctors  for  libelant,  and  good  cause  ap- 
pearing therefor,  it  is  ordered  that  the  libelants  have  leave  to  file  the  with- 
in amended  libel,  and  that  the  same  be  filed,  nunc  pro  tunc,  as  of  the  date 
of  July  14,  1893. 

WM.  M.  MORROW, 

District  Judge. 
F.  208. 
Order  for  Entry  of  Default  on  Return  of  Monition. 

(Caption,  Form  No.  205.) 

The  marshal  having  returned,  on  the  monition  issued  in  the  above- 
entitled  action,  that  he  had  attached  the  said  vessel,  her  tackle,  apparel, 
and  furniture,  and  had  given  due  notice  to  all  persons  claiming  the   same 

that  the  said  Court  would  on  the  day  of  — ,  18 — -,  proceed  to 

trial  and  condemnation  of  said  vessel,  her  tackle,  and  furniture,  and  the 
time  within  which  appearance  might  be  made  or  claims  interposed  herein 
having  long  since  expired,  and  no  persons  appearing  herein,  except  P., 
claimant,  and  the  intervenors,  G.  H.  and  K.,  therefore  on  motion  of  libel- 
ant's proctor,  it  is  ordered  that  the  defaults  of  all  persons  be  and  the  same 
are  hereby  entered  with  the  exception  only  of  the  above-named  claimant 
and  intervenors. 

Dated  this  day  of ,  18 — . 


Judge. 
See  Ad.  R.  29. 

F.  209. 
i-Order  on  Proclamation  for  Entry  of  Default  and  Condemnation  of  Vessel, 
(Caption,  Form  No.  205.) 
The  marshal  having  returned  on  the  monition  in  this  cause  that  he  had 

a'.tached  the  said  ship  " ,"  lier  tackel,  apparel,  and  furniture,  and 

tins  cargo,  and  had  given  due  notice  to  all  persons  claiming  the  same  that 
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this  Court  would  on  this  day  proceed  to  the  trial  and  condemnation  there- 
of should  no  claim  be  interposed  for  the  same. 

Now,  on  motion  of  Mr. ,  proctor  for  the  libelants,  proclamation 

was  made  for  all  persons  liaving  anything  to  say  why  the  said  vessel  and 
her  cargo  should  not  be  sold  to  answer  the  prayer  of  the  libelants  to  ap- 
pear; and  on  like  motion  it  is  hereby  ordered  that  the  defaults  of  all 
persons,  who  have  not  already  filed  their  claims,  be  entered  and  that  the 
said  vessel,  her  tackle,  apparel,  and  furniture,  and  cargo,  be  condemned  to 
pay  the  demands  of  libelants. 

See  Ad.  R.  29;  The  Mary,  9  Cranch,  142,  143. 

F.  210. 
Order  to  take  Libel  pro  Confesso  for  Default  of  Answer. 

(Caption,  Form  No.  205.) 

And  now  at  this  day,  on  motion  of  ,  proctor  for  the  libelant,  and 

on  presentation  of  the  affidavit  of  libelant  in  support  of  his  claim,  it  is 
order,  adjudged  and  decreed  that  the  libel  be  taken  pro  confesso  for  de- 
fault of  an  answer, (if  the  libel  is  in  personam  add). 

And  the  libelant  AB  recover  against  the  defendant  XY  the  amount   of 

his  wages  $ ,  together  with  interest  thereon,  $ ,  in  all  $ , 

and  costs. 

(If  the  libel  is  in  rem);   and  that  the  libelant  recover  of  the  said  ship 
" "  the  sum  of  $ — ,  and  costs,  , 


[And  on  like  motion  it  is  ordered  that  a  writ  of  survey  and  appraisement 
of  the  said  ship  issue  to  R  and  S  as  appraisers,  and  that  they  make  a  report 
to  the  Court.] 

[And  it  further  appearing  that  proclamations  have  been  duly  made,  and 
that  no  claimant  has  appeared,  on  like  motion  it  is  ordered,  adjudged,  and 

decreed  that  the  said  ship  " ,"  her  tackle,  apparel,  and  furniture, 

be  condemned  and  sold  to  pay  the  said  decree  and  costs,  and  that  a  writ 
■of  sale  issue  forthwith.] 

Dated  this,  etc. 


Judge. 
Ad.  R.  29. 

F.  211. 

Order  of  Condemnation  by  Default  and  Reference  to  a  Commissioner. 

(Caption,  Form  No.  20.5.) 

The  marshal  having  returned  on  the  monition  issued  in.  the  above-entitled 
cause  that  he  had  attached  the  said  vessel,  her  tackle,  apparel,  and  furni- 
ture, and  had  given  due  notice  to  all  persons  claiming  the  same  that  the 
court  would  on  this  day  proceed  to  the  trial  and  condemnation  of  the 
said  vessel,  her  tackle,  apparel,  and  furniture,  should  no  claim  be 
interposed  for  the  same.  Whereupon,  on  motion  of — — ,  proc- 
tor for  libelants,  proclamation  was  made  for  all  persons  interested  in 
the  said  vessel,  her  tackle,  apparel,  and  furniture,  to  appear  and  interpose 
their  claims,  and  no  person  appearing,  on  like  motion  it  was   further  or- 
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dered  that  the  defaults  of  all  persons  be  and  the  same  are  accordingly 
hereby  entered,  and  that  the  said  vessel,  ker  tackle,  apparel,  and  furniture, 
be  condemned  to  pay  the  demands  of  the  libelants. 

And  it  is  further  ordered  that  it  be  referred  to  a  commissioner  of  this 
court  to  ascertain  and  compute  the  amount  due  to  the  libelants  for  [cause], 
and  to  report  the  same  to  this  court  with  all  convenient  speed. 

See  Ad.  R.  29. 

F.  212. 

Order  Directing  Marshal  to  Release. 

(Caption,  Form  No.  205.) 

It  appearing  to  the  court  that  the   steamship  " "  has  been 

duly  appraised  at  the  sum  of  $ ,  and  that    (claimant)   has  duly. 

given  a  stipulation  -with  good  and  sufficient  sureties  in  the  form  required 
by  law. 

It  is  ordered  that  the  marshal  be  and  he  is  hereby  directed  to  release 
the  said  vessel  and  restore  the   same  to   the  possession  of  the  claimant, 


Dated 


Judge. 
See  Ad.  R.  11. 
See  Form  No.  186. 

F.  213. 
Interlocutory  Order  for  Sale. 
(Caption,  Form  No.  205.) 

On  reading  and  filing  the  affidavit  of  ,  and  the  admiaoion 

of  proctors  for  the  respective  claijiiants,  and  on  motion  of  Mr.  , 

proctor  for  the  libelants,  it  is  ordered   that  the   ship  " ,"  her 

tackle,  apparel,  and  furniture,  and  cargo,  be  sold  by  the  marshal   on  six 
days'    public    notice,    and    that    a    venditioni    exponas    issue    accordingly; 
and   it   is   further   ordered   that   the   marshal    bring   the   proceeds   of   such 
sale  into  this  court  and  pay  the  same  to  the  clerk  thereof. 
Ad.  R.  11. 

F.  214. 
Order  for  Sale  of  Vessel  Found  to  be  Perishable. 

(Caption,   Form  No.   205.) 

And  now  at  this  daj',  on  reading  and  considering  the  report  of  the  ap- 
praisers  herein,   and   on   motion   of  ,   proctor   for  the   libelants, 

it    is   ordered   that   the   said   brig   " ,"   her   tackle,   apparel,   and 

furniture,  be  sold  by  the  marshal  as  perishable,  and  that  the  proceeds  of 
the  sale  be  paid  into  the  registry  of  the  court  to  abide  the  further  order 
3f  the  court. 

Dated   the  — . 

> 
Judge. 
See  Ad.  R.  10. 
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F.  215. 
Order  for  Appraisement  and  Delivery  of  Perishable  Goods. 
(Caption,  Form  No.  205.) 

And  now,  at  this  day,  on  reading  the  afiidavit  of [or  tlie  re- 
port of  the  marshal],  and  on  motion  of ,  proctor  for  the  iibel- 

ants,  it  is  ordered  that  a  writ  of  sinvey  and  appraisement  do  issue  di- 
rected to and  ,  reqxiiring  them  to  value  and  ap- 
praise the  said  vessel,  and  also  to  consider  specially  her  condition  and  lia- 
bility to  deteriorate  in  value  from  detention,  chargeablcness,  or  other 
cause,  and  to  make  report  to  the  court. 
Dated  this  — -. 


Judge. 
See  Ad.  K.  10 

F.  216. 
Order  Sustaining  Exceptions  to  Libel. 
(Caption,  Form  No.  205.) 
The  above-entitled  action  coming  on  to  be  heard  upon  the  exceptions  ot 

the  claimant,  the  FG  Co.,  to  the  libel  herein,  on  the  day  of  -, 

18 ,  and  after  hearing  the  arguments  of  counsel  of  the  respective  par- 
ties, and  the  court  being  fully  advised  in  the  premises. 

It  is  hereby  ordered  that  the  said  exceptions  to  the  libel  herein  be  and 
the  same  are  hereby  sustained,  and  libelants  are  given  leave  to  amend 
their  libel  herein. 

Dated  this  dav  of ,  18 — -. 


Judge. 
F.  217. 
Order  Sustaining  Exceptions  and  Allowing  Amendment  of  Libel. 

(Caption,  Form  Xo.  205.) 

In  this  cause  the  motion  bj-  respondent  for  the  libelant  to  produce  cer- 
tain papers  this  day  came  on  for  hearing,  and  was  argued  by , 

proctor   for   the   respondent,   in    support   thereof,   and    by   , 

proctor  for  the  libelant,  in  opposition  thereto,  and  submitted  to  the  court 
for  consideration  and  decision,  and,  after  due  consideration  had  thereon, 
it  is  by  the  court  ordered  that  said  motion  be  and  the  same  is  hereby  de- 
nied, without  prejudice. 

And  thereupon  the  exceptions  to  the  libel  herein  caiiip  on  for  hearing,  and 

were  argued  by  iNIr. ,  in  support  thereof,  and  by  Mr.  ■, 

in  opposition  thereto,  and  submitted  to  the  court  for  consideration  and  de- 
ci.sion;  and  after  due  consideration  had  thereon  it  is  by  the  court  ordered 
that  the  (numbers)  exceptions  be,  and  the  same  are  hereby,  sustained, 
and  that  the  (numbers)  exceptions  be,  and  the  same  are  hereby,  disallowed; 

and,  on  motion   of  Mr. ,  it  is  ordered  that  the  libelant  be, 

and  he  is  hereby,  allowed  to  file  an  amended  libel. 

Ad.  R.  51. 
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F.  218. 
Proclamation  Order, 
(Caption,  Form  No.  205.) 

The  United  States  marshal  having  returned  upon  the  citation  issued  here- 
in that  he  served  the  same  upon ,  by  order  of  the  court,  proc- 
lamation was  duly  made;   and  on  motion  of  — ,   proctor  for  the 

respondent,  it  is  ordered  that  respondent  have  ten  days  to  answer. 

F.  219. 
Order  Allowing  Supplemental  Answer  to  be  Filed. 

(Caption,  Form  No.  205.) 

Now,  at  this  day,  on  motion  of  Mr.  ,  of  counsel  for  re- 
spondents Z  &  Co.,  it  is  ordered  that  said  respondents  be,  and  they  are 
"hereby,  allowed  to  file  a  supplemental  answer  setting  out  facts  arising 
•during  the  pendency  of  this  suit. 


Judge. 
F.  220. 
Order  Dismissing  Libel  for  Desertion,  (a) 

(Caption,  Form  No.  205.) 

The  libelant  having  failed  to  appear  in  this  cause  and  prosecute  his  suit 

■according  to  the  course  and  order  of  the  court,  on  motion  of  Mr.  , 

proctor  for  the  respondent,  this  suit  is  pronounced  to  be  deserted  and  the 
libel   is   dismissed,  with  costs. 


See  Ad.  R.  39.  Judge. 

F.  221. 
Order  for  Rehearing. 
(Caption,  Form  No.  205.) 
In  this  cause,  in  motion  of — ,  proctor  for  the  libelant,  — 


and ,  proctors  for  the  respondent,  being  present  and  not  ob- 
jecting thereto,  and  good  cause  appearing  therefor,  it  is  ordered  tliat  the 
order  heretofore  entered  herein  on  the  day  of — ,  18 ,  dismiss- 
ing the  libel  herein,  be  and  the  same  is  hereby  vacated  and  set  aside;  and 
it  is  further  ordered  that  a  rehearing  of  this  cause  be  and  the  same  is 
"hereby  gi-anted.     And  it  is  further  ordered  tliat  said  rehearing  be  and  the 

same  is  hereby  set  for  — —  day  ,  18 . 

Dated  ,  18 . 


Judge. 
The   Vrouw,  2  Dod.   78;    The  Francis  Wright,  7  Ben.   101. 

F.  222. 
Order  Staying  Proceedings  Indorsed  on  Petition  for  Rehearing. 
(Caption,  Form  No.  205.) 

On   reading  and  filing  the  foregoing  petition  it  is  ordered  that  the  pro- 
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ceedings   in   tliis   cause   be   stayed    until   the   furtlier   order   of   the   court, 

that  the  matter  of  said  petition  be  heard  on  day,  the  day  of 

,  18 .  at  —  o'clock,  A.  M.,  and  that  a  copy  of  thi'  petition  and 

rthis  order  be  served  on  the  proctors  of  the  intervenors. 
Dated . 


Judi(e. 
F.  22P>. 
Order  Granting  Petition  for  Rehearing. 

(LViptioU;   Form   No.  205.) 

In  this  case  tlie  petition  for  a  rehearing  lie  rein  this  day  came  on  for 
liearing  and  .said  petition  was  duly  argued  by  ,  Esq.,  in  sup- 
port  thereof,    and   by ,    Esq.,   proctor    for    respondents,   and 

submitted.  And  after  due  consideration  had  thereon  it  is  by  the  court 
ordered  that  a  rehearing  herein  be  and  the  same  is  hereby  granted. 


.See,  ante,  notes  to  Form   Xo.  221.  Judge. 

F.  224. 
Order  for  Decree. 

(Caption.  Form  Xo.  205.) 

This  cause  came  on  regularly  for  further  hearing,  .Esq., 

appearing  as  proctor  for  the  libelant,  and  — — ,  Esq.,  as  proctor 

for  the  claimant. 

Mr. made  the  closing  argument  on  behalf  of  the  libelant 

and  the  cause  was  submitted  to  the  court  for  consideration  and  decision. 
And  after  due  consideration  the  court  renders  an  oral  opinion  and  it  is  by 
the  court  here  ordered  that  libelant  do  have  and  recover  the  amount  sued 

for  in  the   ]il>el,  to   wit,  $ ,  and   interest   amounting  to  $ , 

in  all  amounting  to  $ ,  with  interest  and  costs.     And  it  is  further 

X)rdered  that  a  decree  in  conformity  therewith  be  duly  drawn  ami  entered. 

F.  225. 
Order  for  Decree  of  Salvage. 

(Caption.  Form  Xo.  205.) 

This  cause  having  been  heretofore  submitted  to  the  court  for  considera- 
tion and  deci.sion — now,  after  due  consideration  had  thereon,  it  is  by  the 
court  ordered  that  the  libelants  and  intervenors  recover  from  the  claimant 
the  sum  of  $12,000  as  salvage,  $G,000  of  which  in  favor  of  the  owners  o:' 
the  steamers  "Emily"'  and  "'Weeott"  and  $0,000  of  which  to  the  crews 
and  officers  of  the  steamers  "Emily"  and  "Weeott"  and  their  costs;  and 
it  is  further  ordered  that  a  decree  in  favor  of  libelants  and  intervenors  in 
conformity  herewith  be  only  drawn  and  entered. 

F.  220. 
Order  for  Appraisement  on  Petition  for  Limitation  of  Liability. 
(Caption,  Form  Xo.  205.) 

On  reading  and  tiling  the  petition  of  the  abovt-named  XY  for  limitation 
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of  liability  according  to  law  wherein  it  is  stated  that  (set  out  materiaU 
parts  of  petition)  ;  now  it  is  hereby  ordered  that  R  and  S  are  hereby  ap- 
pointed appraisers  to  appraise  and  report  to  this  court  the  value  of  the 

said  ship  " /'  in  her  condition  on  the day  of  , 

18 ,  immediately  after  her  collision  with  the  steamship  " ," 

and  also  to  report* the  interests  of  the  several  owners  of  the  said  ship  at. 
the  time  of  the  happening  of  the  said  collision. 
Dated  this . 

Ad.  R.  54;  see  notes  to  Form  No.  108,  ante.  Judge.. 

F.  227. 
Order   Appointing   Trustee. 

(Caption.  Form  No.  205.) 

On  reading  and  filing  the  libel  and  petition  of  the  XY  Co.,  owners  of  the^ 
(ship)  "Union,"  showing  that  they  have  been  sued  as  owners  by  certain 
persons  claiming  to  have  been  injured  as  passengers  or  relatives  of  pas- 
sengers injured  on  said  vessel  on  the  day  of  ,  18 ,  or  the 

personal  representatives  of  passengers  killed  on  that  occasion,  or  the  own- 
ers of  car.co  destroyed  thereat  to  recover  for  the  injuries  sustained  by  such 
persons  and  for  the  loss  and  destruction,  damage,  and  injury  done  to  such 
cargo  on  board  of  such  vessel  on  that  day.  and  that  said  injuries,  loss^ 
and  destruction  were  suffered  by  divers,  other  passengers,  freighters  and 
owners  of  goods  and  other  property  on  the  same  voyage,  and  the  whole 
value  of  the  said  vessel  and  her  freight  for  s.^ld  voyage  is  not  sufficient  to 
make  compensation  to  each  and  all  of  said  passengers  and  relatives  and 
representatives  of  passengers  and  said  freighters  and  owners  therefor,  and 
that  such  loss,  damage,  and  injury,  was  done,  occasioned  and  incurred  with- 
out the  design,  neglect,  privity,  or  knowledge  of  such  owners,  and  that- 
said  petitioners  desire  to  claim  the  benefit  of  limitation  of  liability  pro- 
vided for  in  section  4283,  4284  and  4285  of  the  Revised  Statutes  of  the 
United  States  and  other  the  laws  of  the  United  States  in  that  behalf,  and 
also  to  contest  their  liability  and  the  liability  of  said  vessel  for  said  loss,- 
destruction,  damage,  and  injury,  independently  of  the  limitation  of  lia- 
bility clamed  under  said  acts,  which  libel  and  petition  also  states  the 
facts  and  circumstances  of  the  case  and  prays  proper  relief  in  that  be- 
half; and  the  said  owners  having  elected  to  make  a  transfer  as  herein- 
after provided  it  is  hereby  ordered,  in  conformity  with  the  Revised  Stat- 
utes of  the  United  States  and  the  rules  of  court  made  in  pursuance  there- 
of, that  the  said  petitioners,  the  Z  Company,  transfer  their  interest  in  the 
said  ship  " "  and  her  freight  for  the  said  voyage  for  the  bene- 
fit of  all  such  claimants  to  MN,  Esq.,  of — ,  who  is  hereby  ap- 
pointed pursuant  to  the  provisions  of  sections  4284  and  4285  of  said  Re- 
vised Statutes  to  act  as  trustee  for  the  person  or  persons  who  may  pi-ove 
to   be  legally   entitled. 

Dated  this,  etc.  , 

Judge. 

See  Ad.  R.  54;  see  notes  to  Form  No.  108,  ante. 
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F.  22S. 
Order  for  Transfer  of  Ship  to  Trustee. 

(Caption,  Form  No.  205.) 

Upon  reading  and  filing  the  libel  and  petition  of  the  Humboldt  Lumber 
Company,  as  owners  of  the  steam-tug  "Printer,"  showing  that  it  has  been 
sued  as  such  by  one  Amelia  James^  as  administratrix  of  Frank  James,  one 
■of  the  crew  of  the  sclioonor  ■"Fidelity,"  and  by  other  persons,  to  wit 
(naming  them),  for  damages  amounting  in  the  aggregate  to  the  sum  of 
$25,000,  claimed  to  have  accrued  by  reason  of  the  loss  of  said  schojner 
'"J'idelity"  while  in  tow  of  the  said  steam-tug  '"Printer''  on  the  thirteenth 
day  of  January,  187G,  to  recover  such  damages,  and  that  other  a-ctions  are 
threatened  against  said  petitioner,  and  that  the  whole  value  of  said 
-Bteara-tug  does  not  exceed  the  sum  of  $20,000,  and  that  the  same  is  there- 
fore not  sufficient  to  make  compensation  to  each  of  the  parties  so  claim- 
ing damages;  and  that  such  loss,  damage,  and  injury  was  done,  occasioned, 
or  incurred  without  the  privity  or  knowledge  of  such  owner,  and  that  said 
petitioner  desires  to  claim  the  benefit  of  the  limitation  of  liability  pro- 
vided for  in  the  third  and  fourth  sections  of  the  act  of  Congress  entitled 
"An  act  to  limit  the  liability  of  shiixjwners  and  for  other  purposes,"  passed 
March  3,  1851,  and  now  embodied  in  sections  4283  to  4285  of  the  Revised 
-Statutes  and  the  various  statutes  in  addition  thereto  and  amendatory 
thereof,  and  also  to  contest  its  liability  and  the  liability  of  said  steam-tug 
for  said  loss,  damage,  and  injury,  independently  of  the  limitation  of  lia- 
bility claimed  under  said  act,  said  libel  and  petition  also  stating  the  facts 
and  circumstances  on  which  such  exemption  from  and  limitation  of  liabil- 
ity are  claimed,  and  praying  proper  relief  in  the  premises  in  that  behalf, 
and  the  said  owner  having  elected  to  make  a  transfer  as  hereinafter  pro- 
vided. 

It  is  hereby  ordered,  in  conformity  with  the  said  act  of  Congress  and  the 
acts  amendatory  therefor  and  the  rules  of  the  Supreme  Court  of  the 
United  States,  made  in  pursuance  thereof,  that  the  said  Humboldt  Lumber 
Company  transfer  its  interest  in  the  said  steam-tug  "Printer"  for  the  bene- 
fit of  all  such  claimants  to  Percy  Jones,  of  the  city  of  Tacoma,  who  is 
hereby  appointed,  pursuant  to  the  provisions  of  the  fourth  section  of  said 
;act,  to  be  a  trustee  for  the  person  or  persons  who  may  prove  to  be  legally 
entitled  thereto. 


Judge. 
See  Ad.  R.  54;  see  notes  to  Form  108,  ante. 

F.  2-29. 
Order  for  Monition  on  Petition  for  Limitation  of  Liabilitj^ 
(Caption,  Form  No.  '205.) 

On  readmg  the  libel  and  petition  heroin  verified  and  filed  on  , 

18 ,  for  limitation  of  the  liability  of  the  petitioner  alwve  named,  and 

it  appearing  therefrom  that   the   steamship  '"D"  broke  her   shaft  and   was 
finally  abandoned  at  sea  on   April  6,   1889;    and  that   said  vessel  and  the 
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cargo  thereon  became  a  total  loss;  and  said  petitioner,  as  »\viier  of  the 
"D,"  also  contesting  its  liability  and  the  liability  of  said  steamship  for 
said  loss,  destruction,  damage  and  injury,  indepemdently  of  the  limitation' 
of  liability  claimed,  and  the  said  libel  and  petition  having  stated  the  facts 
and  circumstances  by  reason  of  which  exemption  from  and  limitation  of 
liability  are  also  claimed  [and  on  reading  the  order  of  this  court  dated  the' 

day  of  ,  whereby  it  has  been  ordei'ed  that  the  said  petitioner 

transfer  its  interest  in  said  steamship  and  her  freight  for  the  voyage  in 

said  libel  and  petition  mentioned  to  Esq.,  to  act  as  trustee  for 

the  person  or  persons  who  may  prove  to  be  legally  entitled  thereto,  pur- 
suant to  the  provisions  of  the  act  of  Congress  and  the  statutes  amendatory 
thereof  in  said  libel  and  petition  referred  to,  and  upon  reading  and  filing 
the  instrument  of  transfer  duly  executed  by  said  petitioner  by  its  au- 
thorized agents,  bearing  date  the  day  of  — ,  18 — ■ — ,  whereby  it 

appears  that  the  petitioner's  interest  in  such  vessel  and  freight  have 
been  transferred  to  such  trustee  pursuant  to  such  order  and  the  said 
statutes  and  the  rules  of  the  Supreme  Court  of  the  United  States  in  that 
behalf],  or  [and  the  amount  or  value  of  the  interest  of  the  petitioner  in 
the  steamship  '' — ,"  her  engines,  boilers,  machinery,  tackle,  ap- 
parel, and  furniture,   immediately  after  the  accident  sustained  by  her  on 

the  day  of  ■ — ,  18 ,  having  been  duly  appraised  at  the  slun  of 

$ — — ,  as  appears  from  the  order  entered  herein  on  the  day  of , 

18 ,  and  there  being  no  freight  pending  on  the  voya.ge  of  the  said  steam- 
ship " -"  on  the  said day  of ,  18 ,  and  the  petitioner 

having  dulj*  given  a  stipulation,  with  sureties,  for  the  payment  of  said 
amoimt  into  court  whenever  the  same  shall  be  ordered,  and  the  said 
stipulation  having  been  duly  approved  by  the  court],  now,  on  motion  of 
A  and  F,  proctors  for  the  petitioner. 

It  is  hereby  ordered  that  a  monition  issue  out  of  and  under  the  seal  of 
this  court  against  all  persons  claiming  damages  for  any  loss,  destruction, 
damage,  or  injury  occasioned  by  the  disaster  to  the  said  steamship  "D" 
and  her  subsequent  abandonment  referred  to  in  said  petition,  citing  them 
to  appear  before  this  court  and  make  due  proof  of  their  respective  claims 
on  or  before  the day  of  ,  18 ,  at  o'clock  in  the  fore- 
noon;    and ,    Esq.,    a   commissioner    of   the   • court,   is 

hereby  designated  as  the  commissioner  before  whom  such  claims  shall  be 
presented  in  pursuance  of  said  monition. 

It  is  further  ordered  that  public  notice  of  such  monition  be  given  by  the 
United   States  marshal   for  this  district   in  a   newspaper   for  the   space  of 

fourteen  days  and  thereafter  once  in  each  week  until  the  —  day  of ,, 

18 ,  and  that  a  copy  of  such  monition  and  of  this  order  be  personally 

served  on  the  attorney,  proctors  or  solicitors  of  record  for  the  plaintiffs 
or  libelants  in  each  of  the  suits  brought  and  pending  in  any  court  of  the 
United  States  against  said  [the  petitioner],  to  recover  for  any  such  dam- 
ages, such  service  to  be  made  at  least  one  month  prior  to  the  said 

day  of ,  18 . 

It  is  further  ordered  that  the  prosecution  of  all  or  any  suit  or  suits,  ac- 
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tions  or  procoedinfrs  aj^ainst  (the  petitioner),  in  respect  of  any  claim  for 
damages  for  any  loss,  destruction,  damage,  or  injury  occasioned  l)y  said 
disaster  to  the  steamship  "D,"  or  lier  loss  and  nliandonnienl.  Iw  ami  the 
same  is  liereby  restrained. 

It  is  further  ordered  that  any  person  claiming  damages  as  aforesaid  who 
shall  have  presented  his  claim  to  said  commissioner  under  oath  shall  be  at 
liberty  on  or  before  said  last-mentioned  date  or  within  such  furtliei-  time 
as  this  court  may  grant  to  answer  the  libel  and  petition  hen-in  and  to 
contest  the  right  of  the  petitioner  either  to  the  limitation  of  liability  or 
e.xemption  from  liability,  or  to  both  of  said  reliefs,  as  prayed  fen-  in  said 
petition. 

See  Ad.  R.  54;  see  notes  to  Form  No.  108,  ante. 

F.  230. 
Order  for  Reference  to  Commissioner  to  Take  Proofs  and  Report. 

(Caption,  Form  No.  205.) 

And  now,  to  wit,  on  this  day  of  ,  18 ,  on  motion  of  Mr.. 

.  proctor  for  A,  the  libelant  in  the  above  entitled  cause,  it  is  or- 
dered that  all  of  the  libels  in  said  cause  be  and  they  are  hereby  referred 

to ,  Esq.,  commissioner,  to  ascertain  and  compute  the  amounts 

due  to  the  respective  libelants  and  petitioners,  with  leave  to  each  and 
every  of  said  libelants  and  petitioners  to  contest  the  amount  due  to  each 
of  the  other  libelants  and  i)etitioncrs,  and  to  submit  proofs  therein,  and 
also  to  contest  the  jurisdiction  of  this  court  and  the  priorily  of  the  re- 
spective  claims. 

And  it  is  ordered  that  the  commissioner  takr  proof  thcrecn  and  report 
to  the  court  with  all  convenient  speed. 

See  Ad.  R.  44,  ante,  S  1282. 

F.  231. 
Interlocutory  Decree  in  Favor  of  Litclants  and  for  Eeferecce. 

The  above-entitled  causes  having  been,  for  the  purposes  of  trial,  consol- 
idated, and  said  causes  having  been  heard  on  the  pleadings  and  proofs,, 
and  the  advocates  for  the  respective  parties  to  each  of  said  causes  having 
been  heard,  and  due  deliberation  being  had  in  the  premises, 

It  is  now  ordered,  adjudged  and  decreed  that  the  said  lilielant.  F)ancr()ft- 
Whitney  Company,  do  have  and  recover  the  damages  su-tained  by  said  li- 
belant by  reason  of  the  causes  and  matters  in  its  said  libel  set  forth;  and 

It  is  further  ordered  that  said  cause  be  and  the  sanie  hereby  is  referred 
to  Southard  Hoffman,  Esquire,  clerk  of  this  court,  as  commissioner,  to- 
ascertain  and  compute  the  said  damages  by  the  said  libelant  sustained,  and 
to  report  the  same  to  this  court  with  all  convenient  speed:  and 

It  is  further  ordered,  adjudged  and  decreed  that  the  libelants  H.  W. 
Hellman  and  A.  Haas  and  J.  Baruch,  doing  business  under  the  firm  name 
af  Hellman,  Haas  &  Company,  do  have  and  recover  the  damages  sustained 
by  them  by  reason  of  the  matters  and  things  in  their  said  libel  set  forth 
and  mentioned ;    and 

It   is    further   ordered    that   said   cause   be,   and    the    same    hereby    is   re- 
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ferred  to  Southard  Hoffman,  Esquire,  clerk  of  this  court,  as  commissioner, 
to  ascertain  and  compute  the  said  damages  by  the  said  libelants  sus- 
tained, and  to  report  the  same  to  this  court  with  all  convenient  speed. 

WM.  W.  MORROW,  Judge. 
F.  232. 
Order  Confirming  Report  and  for  Summary  Judgment   on  Release  Bond. 

(Caption,   Form  No.   205.) 

On  reading  and  filing  the  report  of  S;  United  States  commissioner,  to 
whom  the  above  matter  was  referred,  by  which  there  is  reported  to  be  due 

to  the  above-named  libelant  for  damages  sur  collision,  the  sum  of  $ , 

now,  on  this  day,  on  motion  of  Mr.  ,  proctor  for  the  said  li- 
belant, it  is  ordered  that  the  said  report  be  and  the  same  is  hereby  con- 
firmed and  that  the  said  libelant  recover  in  fhis  action  against  the  ship 
•• ,"  the  said  amount  reported  due,  with  his  costs,  to  be  taxed. 

And  it  is  further  ordered  that  in  pursuance  of  the  act  of  Congress 
passed  March  3.  1847.  a  summary  judgment  be  and  the  same  is  hereby  en- 
tered against   Z,  the  principal,  and  X  and  Y,  the  sureties,  on  their  bond, 

given  on  the  discharge  of  the  property  arrested  for  the  sum  of  $ , 

the  amount  of  the  .said  bond  executed  on  discharging  the  said  ship  from 
■  custody. 

And  it  is  further  ordered  that  unless  an  appeal  be  taken  to  this  order 
within  the  time  limited  and  prescribed  by  the  rules  of  this  court,  the 
libelant  have  execution  to  enforce  satisfaction  of  this  order. 

Dated  this,  etc. 

Adm.  R.  3,  G. 


Judge. 
F.  233. 

Order  Sustaining  Exceptions  to  Commissioner's  Report. 

(Caption,  Form  No.  205.) 

The  exceptions  of  the  libelant  to  the  report  of  commissioner  Hoffman 
having  been  heretofore  submitted  to  the  court  for  consideration  and  de- 
cision, now,  after  due  consideration  had  thereon,  the  court  renders  it.s 
opinion  and  it  is  by  the  court  ordered  that  said  execptions  be  and  the  same 
are  hereby  sustained  and  allowed. 

And  it  is  further  ordered  that  a  decree  in  favor  of  the  libelant  for  $— — 
and  costs  be  duly  drawn  and  entered. 

From  the  proceedings  in  The  Alejandro,  15  U.  S.  App.  98. 

F.  234. 
Order  to  Show  Cause. 
(Caption,  Form  No.  205.) 

Upon  reading  the  annexed  affidavit  of it  is  hereby  ordered 

that  A,  the  libelant  herein,  sliow  cause  before  this  court,  at  the  courtroom 

thereof  in ,  at o'clock,  on day,  the  day  of , 

18 ,  why  an  order  should  not  be  made  by  this  court  requiring  libelant 
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to    (e.  g.,  produce  for  inspection  by  the  respondent  the  letters  and   cable- 
grams mentioned   in  said  affidavit). 

It  is  furtlier  ordered  that   a  copy  of  this  order  to  show  caiise  and  said 

.affidavit  be  served  on  the  libelant  by  delivering  the  same  to  Messrs.  , 

of  proctors  for  libelant,  at  their  office  in ,  on  the  day  of , 

18 . 

Dated .  . 


Judge. 
F.  235. 
Order  for  Issue  of  V/arrant  of  Arrest  in  rem. 

(Caption,  Form  Xo.  205.) 

At  this  time  came  on  to  be  heard  the  exceptions  of  N  O,  receiver,  to  tlic 
petition  of  XY  &  Co.,  for  leave  to  make  N  0,  receiver,  a  party  to  the  cause- 
now  pending  in  the  district  court  of  the  United  States  for  the  district  of 

■  ,  wherein  the  A  B  company  and  the  C  D  Company  are  libel- 
ants and  petitioners,  and  petitioners  herein  XY  &  Co.,  and  others,  are  re- 
spondents, being  a  suit  to  limit  the  liabilitj'  of  the  said  companies,  pe- 
titioners   in    the    matter    of   a    collision    involving    '' ,"    and    the 

steamboat   " ,"    and   Mr.   appearing   for   the   receiver, 

N  0,  and  Mr.  ,  appearing  for  the  petitioners,  X  Y  &  Co.,  an<l 

the   court   being   fully   advised    in   the   premises: 

It  is  hereby  ordered  that  the  prayer  of  said  petition  for  leave  to  join 
said  N  0,  receiver,  as  a  party  to  said  suit,  and  that,  meanwhile,  he  hold 

and  operate  said  " "  for  the  use  and  benefit  of  the  petitioner,  be 

denied;  but  it  is  further  ordered  that  the  petitioners  have  leave,  upon  due 
process  issued  out  of  and  by  the  District  Court  of  the  United  States  for  this 
District,  in  said  suit  of  the  AB  Company  and  the  CD  Company,  to  seize 

and  proceed  against  said  steamboat  " ,"  her  tackle,  apparel,  and 

appurtenances,  without  prejudice,  however,  to  the  right  of  any  person 
claiming  an  interest  in  said  boat  to  appear  in  said  proceedings  in  the  Dis- 
trict Court,  and  present  their  said  claims  as  the  same  may  appear. 


See  Ad.  R.  9.  Judge. 

F.  236. 
Order  for  Consolidation  of  Libel  and  Cross-Libel,  Collision. 
(Caption,  Form  No.  205.) 
[Title  of  Cause.]     (Libel.) 
[Title  of  Cause.]     (Cross-libel.) 

On  motion  of  ,  Esq.,  and  in  accordance  with  the  mandate  of 

the  United  States  Circuit  Court  of  Appeals  filed  in  the  above-entitled 
causes,  it  is  by  the  court  ordered  that  the  said  causes  be  and  the  same  are 
hereby  consolidated  and  to  be  tried  as  one  case  upon  the  question  of  the 
amount  of  damages  sustained  by  the  "Portland"  and  the  "State  of  Cali- 
fornia" respectively  by  reason  of  the  collision. 

And  it  is  further  ordered  that  these  cases  as  consolidated  be  and  they 

are  hereby  refened  to Esq.,  as  commissioner  to  ascertain  and 

oompiite  the  amount  of  damages  sustained  by  the  said  "Portland"  and  the 
said  "State  of  California"  and  to  report  the  same  to  the  Court  with  all 
convenient  dispatch. 
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CHAPTER  12. 
DECREES  IN  ADMIRALTY. 

F.  246.  Decree  sustaining  exceptions  to  answers  and  allowing  petition  for 
limitation  of  liability. 

F.  247.     Final    decree    for   libelants. 

F.  248.     Decree  dismissing   libel. 

F.  249.     Final  decree  dismissing  libel  and  allowing  appeal. 

F.  250.  Decree  for  libelant  on  hearing  with  reference  to  commissioner  to 
compute. 

F.  251.  Decree  for  libelant  on  hearing  in  a  cause  of  damage,  with  ref- 
erence to  commissioner  to  take  and  report  testimony  on 
the  amount  of  damage. 

K.  252.  Final  decree  confirming  commissioner's  report  and  giving  judgment 
against  bail. 

F.  253.     Final  decree   (salvage). 

F.  254.     Final  decree   (insurance.) 

F.  255.     Final  decree  (collision). 

F.  256.     Final   decree. 

F.  257.     Decree    (money   claim). 

F.  258.     Order  on  petition  for  limitation  of  liability. 

F.  259.     Decree  limiting  liability. 

F.  260.     Order  to  file  mandate. 

F.  261.     Order  on  mandate  and  decree. 

P.  262.     Decree  in  district  court  after  mandate. 

F.  246. 
Decree  Sustaining  Exceptions  to  Answers  and  Allowing  Petition  for  Lim- 
itation of  Liability. 

(Caption,   Form   No.   205.) 

Now,  at  this  day,  this  cause  came  on  to  be  heard  upon  the  several  ex- 
ceptions of  the  respondents  V  W,  X  Y,  and  Z,  to  the  several  separate 
answers  of  A  B,  the  claimant  herein,  filed  in  answer  to  the  several  separate 
answers  made  to  the  libel  and  petition  of  A  B,  and  the  said  X  Y,  and  Z, 

appearing  by  Mr.  ,  their  proctor;  and  the  said  A  B  appearing  by 

Mr.   ,   its    proctor;    upon   consideration    whereof,    the    Court    being 

fully  advised  in   the  premises: 

It  is  ordered  that  the  said  several  exceptions,  and  each  of  them,  are  here- 
by severally  sustained. 

And  thereupon  the  Court  announced  a  rule  that  the  said  claimant,  A. 
B,  would  not  be  permitted   to  introduce   evidence   in  support  of   its   said 

2594 


I'rocedurel  ADMIRALTY    FORMS.  F.   246. 

several  answers;  and  thoroupon  the  said  A  B  announced  that  it  did  not 
desire  to  plead  further.  And  upon  the  several  motions  of  the  said  several 
respondents,  thereupon  made,  for  findings  of  fact  upon  the  evidence  already 
adduced,  the  Court  finds  as  follows: 

That  the  respondent  V  W  has  sustained  damages  in  the  sum  of  $ . 

That  the  respondent  X  Y,  administratrix  of  the  estate  of ,  deceased, 

has  sustained  damages  in  the  sum  of  $ . 

That  the  respondent  Z  has  not  sustained  any  damage. 

And  it  further  appearing  that  the  said  steamboat  " "   was  not 

surrendered  for  the  benefit  of  the  respondents  in  these  proceedings  as  their 
several  rights  and  equities  might  appear;  and  that  in  equity  and  good 
conscience  said   steamboat  ought  to   have  been  surrendered   as  aforesaid; 

and   that  therefore,  on  the  —day  of  ,  18—,   said  steamboat  was 

seized  and  brought  into  these  proceedings  under  the  due  and  regular  war- 
rant of  this  Court;   and  that  thereafter,  on  the  day  of  ,  18 — ,  a 

claim  to  said  steamboat  was  duly  filed  by  said  claimant  herein,  the  said 

A.  together  with  a  stipulation  in  the  sum  of  $ ,  to  pay  all  costs 

awarded  by  this  Court  or  the  Appellate  Court  against  the  said  claimant, 

with  M  as  surety  upon  such  stipulation;  and  that  afterward,  on  the 

day  of  October,  18 — ,  said  steamboat  was  duly  appraised  under  the  order 

of  this  Court  at  the  valuation   of  ,   and  was  thereafter  released 

to  said  claimant,  by  order  of  this  Court,  upon  said  claimant  filing  in  this 

proceeding,   on  the  — day   of  ,   18 — ,  its   stipulation   in   the   sum   of 

$ with  N  and  O  as  sureties  upon  such  stipulation:   Now,  therefore, 

it  is  ordered,  adjudged,  and  decreed  that  the  said  respondent  V  W  and 
X  Y,  severally,  and  not  jointly,  have  and  recover  out  of  the  fund  brought 
as  aforesaid  into  the  jurisdiction  of  this  Court  in  this  proceeding  the 
several  respective  sums  as  follows: 

That  the  safd   V  W     have  and  recover  as  aforesaid  the  sum  of  $ , 

without  interest. 

That  the  said  X  Y,  administratrix  of  the  estate  of  ,  deceased, 

have  and  recover  as  aforesaid  the  sum  of  $ . 

It  is  further  ordered,  adjudged,  and  decreed  that  the  said  V  W,  and  the 
said  X  Y,  administratrix  as  aforesaid,  also  have  and  recover  out  of  said 
fund,  severally  and  not  jointly,  their  respective  costs  and  disbursements, 
taxed  and  to  be  taxed,  including  such  costs  before  any  appeal,  on  appeal,, 
and  subsequent  to  the  appeal  heretofore  had  in  this  cause;  and  that  they, 
and  each  of  them,  also  have  and  recover,  severally,  and  not  jointly,  against 
the  said  A  B  and  its  stipulation  heretofore  filed  herein,  and  against  M, 
surety  upon  such  stipulation,  their  respective  costs  and  disbursements  in 
this   proceeding,   in    the   matter   of   the   seizure    of    the     said     steamboat 

" "  and  the  intervention  of  said  A  B  as  claimant. 

And  it  appearing  to  the  Court  that  the  said  fund  in  the  jurisdiction  of 

the  Court,  to  wit,  the  said  sum  of  $ ,  is  not  sufficient  to  satisfy  the 

foregoing  awards: 
It  is  further  ordered  and  decreed  that  said  sum  be  distributed  as  follows: 
First. — To  the  payment  of  all  costs  and  disbursements  of  the  said  V  W^ 
including  costs  on  appeal. 
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Second. — The  residue  of  said  sum  to  be  applied  pro  rata  upon  the  sev- 
eral sums  herein  found  and  decreed  to  be  due  to  the  said  V  W,  and  X  Y, 
administratrix,  respectively. 

It  is  further  ordered  and  decreed  that  the  said  A  B,  claimant  herein, 
pay  into  the  registry  of  this  Court,  for  distribution  as  aforesaid,  the  sum 

of  $ ;  and  that  if,  within  ten  days  from  the  date  of  this  decree, 

the  said  claimant  has  not  paid  in  said  sum  as  aforesaid,  execution  may 
issue  against  said  claimant  and  the  stipulators  on  its  said  last-mentioned 
undertaking,  to  wit,  N  and  O,  or  either  of  them,  for  the  respective  amounts 
Iierein  severally  awarded;  and  that  execution  issue  against  said  A  B  and 
M,  stipulators  on  said  stipulation,  for  costs,  for  the  amount  of  costs  cov- 
ered by  their  said  stipulation  as  aforesaid,  if  the  same  be  not  paid  within 
ten  days  from  the  date  of  this  decree. 

And    it   is    further   ordered   and   decreed   that    upon    the    payment    into 

court,  or  upon  execution  of  said  sum  of  $ ,  and   the  payment  of 

costs  as  aforesaid,  the  petition  herein  for  a  limitation  of  the  liability  of 
the  petitioners  be,  and  the  same  is  hereby,  allowed. 

Ante,  §  1302. 

F.  247. 
Final  Decree  for  Libelants. 

This  cause  coming  on  to  be  heard  on  the  exceptions  of  the  claimant  to 
the  report  of  James  S.  Manley,  Esquire,  the  commissioner  to  whom  the 
same  was  referred  to  ascertain  the  damages  sustained  by  the  libelants, 
A.  Haas  and  others,  surviving  partners  of  the  firm  of  Hellman,  Haas  & 
Company,  for  the  causes  in  their  said  libel  set  forth,  and  to  report  the 
same  to  this  court;  and  the  advocates  for  the  respective  parties  having 
been  heard,  and  due  deliberation  having  been  had  in  the  premises  by  the 
court — 

It  is  ordered,  adjudged,  and  decreed  that  said  exceptions  be  and  the 
same  hereby  are  overruled  and  disallowed,  and  that  the  report  of  said 
commissioner  be  and  the  same  hereby  is  in  all  respects  confirmed;  and 

It  is  further  ordered,  adjudged  and  decreed  that  the  said  libelants,  A. 
Haas,  J.  Baruch  and  H.  W.  Hellman,  do  have  and  recover  for  the  causes 
in  their  said  libel  mentioned,  the  sum  of  nine  thousand  and  fifteen  dollars 
and  four  cents,  the  amount  reported  to  be  due  to  them  by  said  commis- 
sioner, together  with  interest  thereon  at  the  rate  of  seven  per  cent,  per 
annum  from  the  19th  day  of  April,  1898,  the  date  of  the  order  overruling 
the  exceptions  of  the  claimant  to  the  commissioner's  report,  in  the  sum  of 
twenty-nine  dollars  and  eighty  cents,  amounting  in  all  to  the  sum  of 
nine  thousand  and  forty-four  dollars  and  eighty-four  cents,  together 
with  their  costs  to  be  taxed;  and 

It  is  further  ordered,  adjudged  and  decreed  that  unless  an  appeal  be 
taken  from  this  decree  within  the  time  limited  by  the  rules  and  practice 
of  this  court  (after  notice  of  this  decree  to  George  W.  Towle,  Esquire, 
the  proctor  for  the  claimant  herein)  that  the  Pacific  Coast  Steamship 
Company,  and  John  L.  Howard  and  Heorge  C.  Perkins,  the  stipulators  for 
value  on  the  part  of  the  claimant  of  the  said  steamship  "Queen  of  the 
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Pacific,"  cause  the  engagement  of  their  said  stipulation  to  be  performed, 
or  show  cause  within  four  days  after  the  expiration  of  said  time  to  appeal, 
or  on  the  first  day  of  jurisdiction  thereafter,  why  execution  should  not 
issue  against  their  goods,  chattels  and  lands  for  the  amount  of  this  decree, 
with  interest  thereon,  according  to  their  said  stipulation. 

JOHN  J.  DE  HAVEN,  Judge. 
F.  248. 
Decree  Dismissing  Libel. 

(Caption,  Form  No.  205.) 

At  a  stated  term  of  the  District  Court  of  the  United  States  of  America 

for  the  District  of  • .  held  at  in  the  city 

of ,  and  on    (dates),  the  above  case  having  come  on  regularly 

for  trial  on  the  pleadings  and  proofs,  and  the  proctors  for  the  respective 
parties  having  been  heard,  and  due  deliberation  had  in  the  promises: 

It  is  ordered,  adjudged,  and  decreed  by  the  Court  that  the  libel   herein 
be,  and  the  same  is  hereby,  dismissed. 

It  is   further  ordered,  adjudged,  and   decreed  that   the  claimant  recover 
its  costs  herein  taxed  at  $ . 

Dated  , ,  18—. 


United  State  District  Judge,  District  of  California. 

F.  249. 
final  Decree  Dismissing  Libel  and  Allowing  Appeal. 

(Caption,  Form   No.  205.) 

This  cause  came  on  to  be  heard  upon  the  motion  of  AB,  as  administrator, 
respectively,  of  the   separate  estates  of  D,  deceased,  and  E,  deceased,  the 

libelant  herein,  to  amend  the  order  entered  herein  on  the  day  of 

,  18 — ,  so  that  the  same  shall  conform  to  the  opinion  rendered 

by  this  Court  on  or  about  said  date  relative  to  the  matters  covered  by 
and  referred  to  in  said  order,  and  was  argued  by  Mr.  ,  of  coun- 
sel for  the  said  libelant,  and  by  Mr.  ,  of  counsel  for  the  claim- 
ant, and  it  appearing  that  the  order  heretofore  entered  is  erroneous  in 
that  it  does  not  conform  to  the  opinion  rendered. 

It  is  ordered  that  the  said  order  made  and  entered  herein  on  the 

day  of  .   18 — ,  be   and  the   same  is  hereby   amended,  nunc   pro 

tunc,  so  that  the  same  shall  read  as  follows: 

"This   cause   was  heard  on  the  exceptions   to  the  libel  herein,  and  was 

argued  by  ,  of  counsel  for  the  libelant,  and  by ,  of 

counsel  for  the  claimant.    On  consideration  whereof: 

"It  is  ordered  and  adjudged  that  of  the  exceptions  of  said  Z,  claimant, 
to  the  libel  of  AB,  administrator  of  the  estates  respectively  of  D,  deceased, 
and  E,  deceased,  the  exceptions  numbered  one,  two,  three,  five  and  six 
be  and  they  are  hereby  overruled:  that  the  matter  in  said  libel  excepted 
to  by  the  exception  numbered  four,  shall  be  considered  as  stricken  from 
the  libel;  and  that  the  exception  number  seven,  be,  and  it  is  hereby,  sus- 
tained. 
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"And  the  said  AB,  administrator  as  aforesaid,  not  desiring  to  plead 
further : 

"It  is  hereby  ordered,  adjudged  and  decreed  that  the  libel  of  AB,  as  ad- 
ministrator as  aforesaid,  be,  and  the  same  is  hereby,  dismissed,  with  the 
costs  to  the  claimant. 

"And  thereupon  the  said  libelant,  in  open  court  giving  notice  of  appeal 

to  the  United  States  Circuit  Court  of  Appeals  for  the  — — —  Circuit, 

and  praying  that  such  appeal  be  allowed. 

"It  is  further  ordered  that  said  appeal  be  and  the  same  is  hereby  al- 
lowed." 


Judge. 
F.  250. 
Decree  for  Libelant  on  Hearing  with  Reference  to  Commissioner  to  Com- 
pute. 
(Caption,  Form   No.  205.) 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  due  de- 
liberation being  had,  it  is  ordered,  adjudged,  and  decreed  that  the  libelant 
recover  the  amount  of  his  [claim]  in  this  cause;  and  it  is  further  ordered 
that  it  be  referred  to  a  commissioner  to  ascertain  and  compute  the  amount 
due  to  the  libelant  in  the  premises,  and  that  he  report  the  same  to  this 
court  with  all  convenient  speed. 
Ad.  R.  44. 

F.  251. 

Decree  for  Libelant  on  Hearing  in  a  Cause  of  Damage,  with  Reference  to 
Commissioner  to   Take   Report  Testimony  on  the  Amount  of  Dam- 
age. 
(Caption,  Form  No.  1.30.) 

This  cause  having  been  heard  on  the  pleading  and  proofs,  and  due  de- 
liberation being  had,  it  is  ordered,  adjudged,  and  decreed  that  the  libelant 
recover  his  damages  for  the  [cause  of  action]  mentioned  in  the  libel,  and 
that  it  be  referred  to  a  commissioner  to  take  the  testimony  of  the  amount 
of  such  damages,  and  to  report  the  same  to  the  Court,  with  all  con 
venient  speed. 

F.  252. 

Final    Decree    Confirming    Commissioner's    Report    and    Giving    Judgment 

against  Bail. 

(Caption,  Form  No.  205) 

The  time  for  filing  exceptions  to  the  commissioner's  report  having  ex- 
pired, and  no  exceptions  having  been  filed  on  reading  and  filing  the  report 

of  ,  United  States  commissioner,  to  whom   the  above  matter 

was  referred,  by  which  there  is  reported  due  to  the  libelant  for  the  [cause 
of  claim]  demanded  in  the  libel  the  sum  of  $ . 

Now,  on  motion  of  Mr. ,  proctor  for  the  libelant,  it  is  ordered 

that  said  report  be  in  all  things  confirmed,  and  that  the  respondent  pay  to 
the  libelant  in  this  action  the  amount  so  reported  due  to  him,  together 
with  his  costs,  to  be  taxed. 
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And  it  is  further  ordered  that  a  summary  judgment  be,  and  the  same 
is  hereby,  entered  against  the  said  XY,  the  principal,  and  M  and  N,  tlic 

sureties  for  the  sum  of  $ ,  the  amount  of  the  bond  and  stipulatioli 

given   to  the  marshal   on   bonding,  and  that  the   libelant   have   execution 
thereon  to  satisfy  this  decree. 

F.  253. 
Final  Decree  (Salvage). 
(Caption,  Form  No.  205) 

This  cause  having  been  heard  on  the  pleadings  and  proof,  and  the 
premises  being  considered,  and  it  appearing  to  the  Court  that  the  services 
rendered  by  the  libelants  and  intervenors  to  the  steamship  '"Bawnmore" 
constituted  salvage  services,  and  that  the  libelants  laid  out  and  expended 
moneys  in  performance  of  the  said  salvage  services,  which  said  sums 
should  be  reimbursed  to  them  before  apportionment  of  salvage;  and  it 
further  appearing  that  certain  of  the  intervenors  hereinafter  named  ren- 
dered services  of  a  specially  meritorious  character,  for  which  they  should 
receive  special  salvage  awards. 

It  is  now  ordered,  adjudged,  and  decreed  that  the  sum  of  $12,000  be, 
and  the  same  is  hereby,  awarded  to  the  said  libelants  and  intervenors 
against  the  said  steamship  "Bawnmore"  in  payment  of  the  disbursements 
and  salvage  services  aforesaid,  and  that  the  said  amount  be  paid  and  dis- 
tributed as  follows,  viz.: 

To  the  libelant,  Albert  Meyer,  managing  owner  of  the  steam  schooner 
"Weeott,"  or  his  proctors,  the  sum  of  $1,000  for  his  expenses  and  disburse- 
ments incurred  in  said  salvage  services. 

To  the  libelant,  Albert  Meyer,  managing  owner  of  the  steam  schooner 
"Emily,"  or  his  proctors,  the  sum  of  $1,000  for  his  expenses  and  disburse- 
ments incurred  in  said  salvage  services. 

To  the  said  libelants,  Charles  P.  Doe  and  Albert  Meyer,  managing  owners 
as  aforesaid,  or  their  proctors,  the  sum  of  $5,000  for  the  salvage  services 
rendered  by  the  said  steam  schooners. 

To  each  of  the  intervenors  hereinafter  named,  or  their  proctors,  the 
sums  respectively  set  opposite  their  names,  to  wit: 

Name.  Amount- 

Etc.  Etc. 

together  with  their  costs  in  this  action,  to  be  taxed. 

And    now,    upon    motion    of    Messrs.    Andros    &    Frank,    Page,    Eells    & 

Wheeler,  "proctors   for   libelants   and  ,  proctors   for   intervenors, 

it  is  further  ordered,  adjudged  and  decreed  that  the  said  steamship  "Bawn- 
more" be  condemned  to  pay  the  said  several  amounts  and  costs. 

W.  W.  MORROW, 

Judge. 
F.  254. 
Final  Decree  (Insurance). 
(Caption,  Form  No.  205) 

The  above  cause  coming  on  regularly  to  be  heard  on  the  pleadings  and 
proofs,  and  the  counsel  for  the  respective  parties  having  been  heard,  and 
due  deliberation  had  in  the  premises, 
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It  is  now  ordered,  adjudged,  and  decreed  that  the  above-named  libelant, 
AB,  do  have  and  recover  from  the  above-named  respondent,  the  XY  Com- 
pany, the  sum  of  dollars  and  —  cents,  together  v/ith  interest  on 

said  sum  from  the  day  of ,  of  18 — ,  at  the  rate  of 

per  cent  per  annum,  amounting  in  all  to  the  sum  of dollars  and 

—  cents,  and  its  costs  to  be  taxed. 


Judge. 
F.  255. 
Final  Decree  (Collision). 

(Caption,  Form  No.  205) 

This  cause  came  on  regularly  to  be  heard  by  the  Court  upon  the  libel 
of  libelant  herein,  and  the  answer  thereto  of  the  respondent  VW  (the  re- 
spondent XY  having  been  heretofore,  by  reason  of  proceedings  taken  by  it. 
pursuant  to  sections  4282  and  4289  of  the  Revised  Statutes  of  the  United 
States,  been  dismissed  herein),  and  upon  the  proofs  submitted  by  the  re- 
spective parties,  proctors  for  both  parties  having  been  heard  thereon,  and 
the  cause  having  been  tried  on  its  merits  and  submitted  to  the  Court 
for  its  determination,  and  the  Court  having  delivered  and  filed  herein 
its  decision  in  writing,  wherein  and  whereby  it  finds  the  allegations  of  the 
libel  herein  to  be  true,  except  that  it  finds  the  libelant  to  have  been  dam- 
aged by  the  said  respondent  VW  in  the  sum  of  $1,0000  only,  instead  of  in 
the  sum  stated  in  said  libel:  and  the  Court  having  ordered  a  decree  to 
be  made  and  entered  herein  in  favor  of  the  libelant  and  against  the  re- 
spondent ^'W  for  the  sum  of  $l,Or;0. 

Now,  therefore,  by  reason  of  the  premises,  it  is  hereby  ordered,  adjudged, 

and  decreed  that  the  said  libelant do  have  and  recover  from  the 

respondent   VW  the  sum  of  .$1,000,  Avith   legal   interest  thereon   from  the 
date  hereof,  witli  libelant's  costs  of  suit,  taxed  at  $ . 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  said  sum  may 
be  paid  to  the  proctors  of  the  libelant,  and  that  said  proctors  may  enter 
complete  satisfaction  of  this  decree  upon  payment  to  them  of  the  said 
sum  hereinbefore  specified. 

And  it  is  further  ordered,  adjudged,  and  decreed  that,  unless  this  decree 
be  satisfied  or  proceedings  thereon  be  stayed  on  appeal  within  the  time 
limited  and  prescribed  by  the  rules  and  practice  of  this  Court,  the  libelant 
have  execution  against  respondent  VW  to  enforce  satisfaction  of  this  dp- 
cree,  or  of  so  much  thereof  as  shall  remain  iinsettled. 

Done  in  open  Court  at  a  stated  term,  etc.,  this  — — —  day  of , 

18—. 


Judge. 
From  the  proceedings  in   Smith  v.  The  Occidental  Co.,  61  Fed.  Rep.  338. 

F.  256. 
Final  Decree. 
(Caption,  Form  No.  205) 

The  monition  and  attachment  issued  in   the  above-entitled  cause   having 

2600 


Procedmel  ADMIHALTY    FOUMS  F.   250. 

been  heretofore  duly  returned,  and  the  default  of  all  persons,  except  the 
above-named  claimant  and  intervonors  having  been  duly  entered  herein, 
and  this  cause  coming  on  regularly  to  be  hoard  upon  the  pleadings  and 
proofs  of  the  respective  parties  herein,  and  argued  by  the  proctors  of  the 
respective  parties,  and  after  due  deliberation  being  had  in  the  premises, 
the  Court  finds  that  all  of  the  material  allegations  of  the  libel  are  true, 
and  that  the  libelants  are  entitled  to  recover  herein,  and  the  Court  having 

assessed  the  amount  of  said   libelants'   recovery  at   the   sum  of  

dollars  ($ )  for  each  of  the  libelants,  and  it  appearing  to  the  Court 

that  the  said  steamer  " "  is  liable  in  specie  for  the  payment  of 

said  amount  to  each  of  the  libelants,  therefore,  on  motion  of  proctor  for 
libelants. 

It   is   hereby    ordered,   adjudged,   and   decreed   that   the   said   steamship 

" ,"  her  tackle,  apparel,  and  furniture,  be,  and  the  same  hereby 

are,  condemned  for  the  payment  of  the  aforesaid  amounts,  to  wit,  for  the 

payment  of  the  sum  of  dollars  to  the  libelant  AB,  and  for  the 

further  sum   of  dollars    to  the  libelant   CD    together   with   the 

costs  and   disbursements  of  this  action,  taxed  at  the  sum  of  

dollars. 

And  a  stipulation  having  been  duly  entered  into  and  filed  in  this  cause 
by  the  respective  parties,  wherein  it  is  stipulated  and  agreed  that  the  inter- 
venors,  M,  N  and  0,  shall  abide  the  result  of  the  trial  of  the  issues  be- 
tween libelants  and  claimant  herein,  and  shall  be  entitled  to  the  same 
recovery  upon  their  intervening  libels  herein  as  might  be  recovered  by 
the  principal  libelants  AB  and  CD,  therefore,  in  aocordance  with  said  stipu- 
lation, and  on  motion  of  the  proctor  of  said  intervening  libelants, 

It  is  ordered,  adjudged,  and  decreed  that  the  said  intervener  M  do  have 

and  recover  herein  the  sum  of •  dollars    ($ ),  and  tliat  the 

said  intervenor  N  do  have  and  recover  herein  a  like  sum  of dol- 
lars, and  that  the  intervenor  O  do  have  and  recover  herein  a  like  sum  of 

dollars   ($ ),  together  with  their  costs  and  disbursements 

herein,  taxed  at  the  sum  of  dollars,  and  that  the  said  steamship 

" ,"  her  tackle,  apparel,  and  furniture,  be.  and  the   same  hereby 

are,  condemned  to  the  payment  of  the  said  sums. 

And  it  is  further  ordered  that  the  claim  of  the  intervening  libelant  OP 
be  reserved  for  such  judgment  or  orders  as  the  Court  deems  just,  upon 
such  further  hearing  as  may  be  had  upon  the  issues  therein. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  said  steam- 
ship '■ ,"  her  tackle,  apparel,  and  furniture,  be,  by  the  marshal 

of  this  district,  exposed  for  sale  and  sold  at  public  vendue,  to  the  highest 
and  best  bidder  for  cash,  after  due  notice  as  provided  by  law  and  the 
rules  and  practice  of  this  Court,  and  that  the  said  marshal  pay  the  proceeds 
arising  from  such  sale,  after  deducting  the  costs  and  expenses  thereof, 
into  the  registry  of  this  Court,  there  to  wait  the  further  order  of  the 
Court  in  the  premises  as  to  the  distribution  of  the  same. 

And  to  that  end  it  is  ordered  and  decreed  that  the  clerk  of  this  Court 
issue  a  decree  of  venditioni   exponas  to   the  said   marshal,   returnable   as 
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required  by  the  rules  and  practice  of  this  Court,  and  that  the  said  marshal 
execute  the  same  and  make  return  thereof  with  all  convenient  speed. 
Dated  ,  18—. 


Judge. 
From  the  proceedings  in  Gear  v.  Jacobi,  83  Fed.  Rep.  222. 

F.  2.57. 
Decree  (Money  Claim). 

(Caption,  Form  No.  205.) 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  the  coun- 
sel for  the  respective  parties  having  been  heard,  and  due  deliberation  being 
had  in  the  premises,  and  the  Court  thereupon  finding  that  the  libelant 
has  advancd  to   the  claimant   under  the  hypothecation  of  said   steamship 

" ,"  her  tackle,  apparel  and  furniture  on  bottomry,  as  set  forth 

in   said  libel,  the  full  sum  of  $ over  and  above  all   legal   set  offs, 

credits  and  deductions,  and  the  Court  further  finding  that  of  the  said  sum 
so  advanced  there  is  now  due  and  owing  to  the  said  libelant,  under  the  said 

bottomry   bond,   the   sum   of   $ ,   together   with  maritime   interest 

thereon  at  the  rate  of  eight  per  cent  per  annum  from  the  day  of 

,  18 — ,  to  the  day  of  ,  18 — ,  amounting  in  all 

to  the  sum  of  $ . 

It  is  now  ordered,  adjudged,  and  decreed  that  the  said  libelant  do  have 

and  recover  against  the  said  steamship  " ,"  her  tackle,  apparel, 

and  furniture,  the  sum  of  $ ,  gold  coin  of  the  United  States,  to- 
gether with  interest  thereon  from  ,  18 — ,  at  the  rate  of  seven 

per  cent  per  annum,  and  costs,  to  be  taxed. 

And  upon  motion  of  ,  proctors  for  libelant,  it  is  further  oi- 

dered,  adjudged,  and   decreed   that   the   said   steamship   " ,"   her 

tackle,  apparel,  and  furniture,  be  sold  by  the  marshal  on  six  days'  public 
notice,  and  that  a  v/rit  of  venditioni  exponas  issue  accordingly. 

And  it  is  further  ordered  that  the  marshal  bring  the  proceeds  of  such 
sale  into  this  Court,  and  pay  the  same  to  the  clerk  thereof,  and  that  the 
said   clerk   thereupon  pay   to  this   libelant,  out   of  the   said  proceeds,   the 

said  sum  of  $ ■ — ,  together  with  interest  thereon  at  the  rate  of  seven 

per  cent  per  annum  from  the  day  of ,  18 — ,  and  costs  aa 

taxed. 

Dated  this . 


Judge. 
From  the  proceedings  in  "The  Sirius,"  54  Fed.  Rep.  188. 

F.  258. 
Order  on  Petition  for  Limitation  of  Liability. 
(Caption,  Form  No.  205.) 
Whereas,  a  petition  was  filed  in  this  Court  on  the day  of 


18 — ,  by  Jacob  Jensen,  etc.,  in  a  cause  of  limitation  of  liability,  setting 
forth  certain  damages  or  loss  to  Patrick  Curtin  by  falling  down  the  hatch- 
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way  of  the  bark  "Sumatra"  while  on  a  voyage  from  Aiitioch  to  San  Fran- 
cisco, and  if  it  should  be  hereafter  found  that  any  liability  upon  their 
part  existed  by  reason  of  the  damage  resulting  from  said  accident,  they 
claimed  the  benefit  of  limitation  of  liability  therefor  to  the  value  of  said 
bark  "Sumatra"  and  her  freight  then  pending  at  the  time  of  said  loss. 

And,  whereas,  said  petition  further  sets  forth  that  a  suit  has  been 
commenced  against  said  petitioners  in  the  Superior  Court  in  and  for  the 
city  and  county  of  San  Francisco,  State  of  California,  by  said  Patrick 
Curtin,  to  recover  damages  for  the  injury  sustained  by  him  by  reason  of 
said  accident,  and  said  petitioners  having  prayed  this  court  to  cause  due 
appraisement  to  be  irade  of  the  value  of  said  bark  "Sumatra"  and  the 
freight  then  pending,   and   of  the  interest   therein   of  the  said   petitioners 

respectively  at  the  time  of  said  accident,  to  wit, ,  18 — ,  and  that 

they  be  allowed  to  give  bond  in  the  said  appraised  value  of  said  bark  ac- 
cording to  the  rules  and  practice  of  this  Court  in  admiralty. 

It  is  now,  on  motion  of  X.  H.  Frank,  one  of  the  proctors  of  said  peti- 
tioners, ordered  that  the  said  matter  be,  and  the  same  is  hereby,  referred 
to  Southard  Hoffman,  Esq.,  the  commissioner  of  this  Court,  to  ascertain 
and  appraise  the  value  of  the  said  bark  "Sumatra,"  her  tackle,  apparel, 
and  furniture  and  freight  then  pending,  as  the  same  was  at  the  time  of 

the  accident  in  said    petition    mentioned,    to    wit,  on  the —  day  of 

,  18 — ,  upon  at  least  fourteen  days'  notice  to  the  attorneys  of 

the  said  Patrick  Curtin. 

And  it  is  further  ordered  that  the  said  commissioner  do  report  to  this 
Court  the  value  of  said  bark  "Sumatra,"  her  tackle,  apparel,  and  furniture, 
and  freight  then  pending,  as  herein  directed,  and  of  the  interests  of  said 
petitioners  therein  respectively,  and  that,  upon  the  coming  in  of  said  re- 
port, and  the  confirmation  of  the  same,  tlie  said  petitioners  give  stipula- 
tions, with  sufficient  sureties  according  to  the  course  and  practice  of  this 
Court,  on  the  bonding  of  vessels,  in  the  amount  of  the  value  of  their 
interests,  respectively,  in  said  bark  "Sumatra,"  so  appraised  and  reported 
as  aforesaid,  and  that  such  stipulations  be  for  the  benefit  of  said  Patrick 
Curtin  in  case  he  shall  establish  the  liability  of  said  petitioners,  or  any 
of  them,  and  of  all  persons  and  parties  who  may  by  due  proceedings  in 
th.is  Court,  show  themselves  entitled  to  any  damage  by  reason  of  the  ac- 
cident on  board  said  bark  "Sumatra,"  as  aforesaid,  or  any  loss  or  damage 
sustained  in  consequence  of,  or  arising  from,  or  growing  out  of  the  same. 

And  it  is  further  ordered  that  in  the  meantime,  and  until  the  furthor 
order   of  this   Court,   said   Patrick   Curtain,   who   has   commenced   suit    as 

aforesaid,  and  ,  his  attorneys,  and  all  other  persons  or  parties, 

are  hereby  restrained  and  enjoined  from  the  further  prosecution  of  said 
suit  in  the  Superior  Court  in  and  for  the  city  and  county  of  San  Fran- 
cisco, State  of  California,  and  of  all  or  any  suits  against  said  petitioners 
or  either  of  them  in  respect  to  any  claims,  or  loss,  or  damage  occasioned, 
incurred,  or  arising  out  of,  or  in  consequence  of,  the  falling  of  said  Patrick 
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Curtin  down  said  hatchway,  either  in  the  Courts  of  the  State  of  Califor- 
nia, or  in  the  United  States  Courts,  or  elsewhere. 

Judge. 
F.  259. 
Decree  Limiting  Liability. 
(Caption,  Form  No.  205.) 

On  readin.t,'  and   filing  the  libel  and   petition   of  Z,  owner  of  the    (ship) 
wherein  it  is  shown    (state  material  parts  of  petition),  and 


the  monition  heretofore  issued  in  this  matter  being  duly  returned,  and  on 
reading  and  filing  all  the  proceedings  heretofore  had  in  this  cause  [if 
claims  have  been  filed  say,  and  also  a  stipulation  on  the  part  of  the  peti- 
tioners whereby  they  decline  to  contest  the  several  claims  presented  under 
the  monition,  or  the  amount  allowed  or  to  be  allowed  therefor,  and  waiv- 
ing the  reservation  in  that  behalf  contained  in  said  monition],  or  [and 
the  said  petitioner  having  duly  made  and  filed  in  the  office  of  the  clerk 
of  said  Court  his  stipulation,  with  sureties,  for  the  payment  into  Court  of 
the  amount  of  the  appraised  value  of  his  interest  in  the  said  steamship 

« ,"  and   her  freight   for   the   voyage,  pursuant   to  law  and   the 

rules   and  practice   of   said   Court],   or    [and   the    said   petitioners    having 

paid  into  the  registry  of  this  Court  the  sum  of  $ — ,  being  the  amount 

of  the  duly  appraised  value  of  his  interest  in  the  said  (ship)  and  her 
freight  for  the  voyage],  or  [and  the  said  (ship)  having  been  sold  by  order 

of  the   said  Court,  her  proceeds,  to  wit,  the  sum   of  $ ,   being  now 

in  the  registry  of  this  Court,  and  the  amount  of  the  freight  pending  on  the 
said  voyage  having  been  ascertained  to  be  $ ,  and  the  said  peti- 
tioner having  paid  the  said  sum  into  the  registry  of  this  Court.] 

And  after  hearing  ,    Esq.,    proctor    for    the    petitioner,  and 

— ^,    proctors    for    the   claimants   herein,    and    all    the   proceedings 

being  regular  and  in  accordance  with  the  rules  and  practice  of  this  Court, 
on  motion  of ,  proctor  for  the  petitioner, 

It  is  now  ordered,  adjudged,  and  decreed  that  the  liability  of  the  said 
Z  company,  owner  of  the  said  (ship)  " ,"  for  any  loss,  dam- 
age, or  injury,  or  for  any  act,  matter  or  thing,  loss,  damage  or  foreiture,. 
done,  occasioned  or  incurred,  withoiit  the  privity  or  knowledge  of  the 
said   owners,  the  aforesaid  petitioners,  for  or  by  reason  of  the    (describe 

nature  of  accident   causing  the  damage)   of  the  said    (ship)    " ," 

on  the  day  of  ,   18—.  at  or  near    (locality)   , 

mentioned  in  the  petition  herein,  be  and  the  same  is  hereby  declared  and 

limited  at  the  said  sum  of  $ ,  being   [the  aforesaid  duly  appraised 

value  of  the  said  interest  of  said  petitioner  as  owner  in  said  (ship)  and  her 
freight  for  the  voyage],  or  [the  aforesaid  proceeds  of  sale  of  the  said  ship 
and  the  said  ascertained  amount  of  the  freight  pending  on  the  said  voyage, 
and  paid  into  Court  as  aforesaid]. 

And  the  payment  of  said  sum  into  Court  as  aforesaid  is  hereby  de- 
clared, adjudged,  and  decreed  to  be  in  full  compensation  of  said  limited 
liability  of  said  petitioner,  and  that  he  be  and  is  hereby  discharged  of  and 
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from  all  further  and  other  liability  by  reason  of  any  of  the  matters  in 
the  said  petition  hereinbefore  recited,  contained,  and  the  stipulation  of 
the  libelant  for  such  payment  and  for  costs  be  and  the  same  is  hereby 
■canceled  and  discharged,  and  the  several  sureties  on  such  stipulations  are 
hereby  released  and  discharged  from  all  liability,  joint  or  several,  thereon. 

And  it  is  further  ordered  and  adjudged  that  the  several  claimants  who 
have  appeared  and  proved  their  claims,  and  all  other  persons  whomsoever, 

■claiming  for  loss  and  damage  by  reason  of  the  aforesaid  ,  and 

loss  of  the  aforesaid    (ship)   " ,"  as  aforesaid,  and  their  several 

servants,  agents,  proctors,  advocates,  and  counselors,  be  and  they  are  hereby 
severally  and  respectively  perpetually  enjoined  and  restrained  from  com- 
mencing, bringing  or  instituting,  or  further  prosecuting  any  suit  or  suits 
whatever,   upon   any   cause  of   action   whatever,   for  any   loss,  damage  or 

injury,  done,  suffered  or  occasioned,  by  reason  of  said  ,  and  loss  of 

said   (ship)    '' ,"  on  the  day  and  year  and  at  the  place,  for  this 

purpose  hereinbefore  stated  and  mentioned. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  out  of  said 
moneys  so  paid  into  the  registry  of  this  Court  as  aforesaid,  the  clerk  do 
pay  the  taxables  costs,  charges  and  disbursements  of  the  petitioners,  the 
clerk  of  this  Court,  the  marshal  of  this  District,  and  Commissioner  M.  N., 

amounting  to  $ ,  and   that,  as   to  the  residue  of  said  moneys,  after 

such  payments,  all  further  directions  for  distribution  be  and  they  are 
hereby  reserved. 

Dated  this,  etc. 


Judge. 


Ante,  §  1302. 


F.  260. 
Order  to  File  Mandate. 
[Title  of  Court  (District)  and  Cause.] 

Now,  at  this  day,  come  the  respondents,  by  Mr.  M.  N.,  of  counsel    and 
present  to  the  Court  the  mandate  of  the  United  States  Circuit  Court  of 

Appeals  for  the — —  Circuit,  which  mandate  is  in  words  and  figures, 

to  wit:      (Copy  of  mandate  and  costs.) 

Whereupon  it  is  ordered  that  said  mandate  be  filed. 


Judge. 
F.  261. 

Order  on  Mandate  and  Decree. 
[Title  of  Court  (Circuit)  and  Cause.] 

Now,  at  this  day,  comes  the  above-named  A  B,  libelant  of  the  steamship 
''Union,"  and  claimant  of  the  ship  "State,"  and  the  interveners  above- 
named,  by  Mr.  ,  of  counsel,  and  present  to  the  Court  the  man- 
date of  the  Supreme  Court  of  the  United  States,  in  this  cause,  now  on  file, 
which  mandate  is  in  words  and  figures  as  follows,  viz:  (Follows  copy  of 
the  mandate.) 
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And  thereupon  said  libelant,  A  B,  and  said  intervonors,  move  the  Court 
for  a  decree  herein  in  accordance  with  said  mandate: 

It  is,  therefore,   pronounced  and   decreed   that  the  decree   of   the  Court 

heretofore  entered  in  this  cause  on  the day  of ,  18 — ,  be^ 

and  the  same  is  hereby,  reversed ;  that  said  claimant  do  now,  within  thirty 

days  from  this  date,  pay  into  the  registry  of  this  Court  the  sum  of  $ , 

being  the  total  amount  of  damages  sustained  by  the  ship  "State,"  together 

with  interest  thereon  from ,  1&— ,  the  date  of  the  decree  in 

this  cause  in  the  District  Court,  at  the  rate  of  eight  per  cent  per  annum, 

amounting  in  all  to  the  sum  of  $ ;  and  together  with  the  costs  and 

disbursements  of  said  libelant,   A  B,  in   said   District  Court,  and   in  this 

Court  taxed  at  $ — ,  and  his  costs  and  disbursements  in  said  Supreme 

Court  taxed  at  $ ;  and  that  in  default  thereof  execution  issue  against 

M  N,  and  the  estate  of  0  F,  stipulators  on  the  bond  given  in  this  cause 
for  the  release  of  said  steamer  "Union,"  and  against  Q  R  and  S  T,  stipu- 
lators on  the  bond  of  said  claimants  on  appeal  to  said  Supreme  Court 
and  against  said  claimant,  the  C.  D.  Co.  therefor:  and  it  is  further  adjudged 
and  decreed  that  the  clerk  of  this  Court  distribute  said  sums  as  follows: 

First. — To    the    payment    of    costs    and    disbursements    of    said    libelant,. 

A.  B.,  in  said  District  Court,  in  this  Court  and  in  said  Supreme  Court,  and 
Second. — To  the  payment  of  the  further  sums  due  said  libelant,  A.  B.,. 

for  damages  to  said  ship  "State";  and  it  is  further  adjudged  and  decreed 
that  said  claimant,  the  C.  D.  Co.,  do  have  and  recover  against  said  inter- 
veners, A.  B.  et  al.,  its  costs  and  disbursements   in  said  Supreme  Court,, 

taxed  at  $■ ,   and  that  it  have  execution  therefor:   and  it   is  further 

adjudged  and  decreed  that  said  mandate  be  transmitted  to  said  District 
Court,  with  direction  to  enter  the  same  and  to  consider  the  libels  of  inter- 
vention heretofore  duly  filed  in  said  District  Court,  in  this  cause,  by  A. 

B.  et  al.,  and  R.  S.  and  T.  V.,  administrator  of  the  respective  estates  of 
F.  G.,  and  H.  I.,  as  original  libels  filed  against  the  steamer  "Union,"  as 
of  the  respective  dates  of  the  original  filing  in  said  Court  of  said  libels 
of  intervention  and  to  issue  due  process  thereon  for  the  arrest  of  said 
steamer  "Union." 

(Signed),  , 

Judge. 
F.  262. 
Decree  in  District  Court  After  Mandate. 
[Title  of  Court  (District)   and  Cause.] 

Now,  at  this  day,  comes  the  above-named  A.  B..  libelant  of  the  steam- 
ship "Union,"  and  claimant  of  the  ship  "State,"  and  the  intervenors  above- 
named,  by  Mr.  ,  of  counsel,  and  present  to  the  Court  the  man- 
date of  the  Supreme  Court  of  the  United  States,  in  this  cause,  now  on 
file,  which  mandate  is  in  words  and  figures  as  follows,  viz:  (Here  follows- 
a  copy  of  the  mandate.) 

And  thereupon  said  libelant,  A.  B.,  and  said  intervenors,  move  the  Court 
for  a  decree  herein  in  accordance  with  said  mandate: 
It  is,  therefore,  pronounced  and   decreed   that  the  decree  of  this  Court 
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heretofore  entered  in  this  ciuiso  on  the  day  of  ,  18 — ,  be, 

and  the  same  is  hereby,  reversed;  and  that  the  libels  of  intervention 
licretofore  duly  filed  in  this  Court  and  cause  of  A.  B.  et  al.,  and  R.  S., 
and  T.  V.,  administrator  of  the  estates  of  F.  G.,  deceased,  and  H.  L.,  de- 
ceased, be  considered  and  taken  to  be  original  libels  filed  against  said 
steamer"  Union,"  as  of  the  respective  dates  of  the  filing  of  the  original 
libels  of  intervention,  and  that  due  process  issue  thereon  for  the  arrest 
of  the  said  steamer  "Union." 


Judge. 
See  Form  No.  261. 
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CHAPTER  13. 

PETITIONS,  EXCEPTIONS  AND  APPRAISERS  IN  ADMIRALTY. 

F.  268.     Petition  of  administratrix  to  prosecute  suit  for  deceased  libelant. 
F.  269.     Petition  of  receiver  for  order  directing  marshal  to  return  steam- 
boat. 
F.  270.     Petition  to  bring  in  vessel  under  admiralty  rule. 
F.  271.     Petition  for  rehearing. 
F.  272.     Exceptions  to  libel. 
F.  273.     —another  form. 
F.  274.     Answer  to  exceptions. 
F.  275.     Exceptions   to  an  answer. 
F.  276.     Exceptions  to  commissioner's  report. 
F.  277.     Oath  of  appraisers. 
F.  278.     Appraisement. 
F.  279.     Returns  of  appraisers. 

F.  268. 
Petition  of  Administratrix  to  Prosecute  Suit  for  Deceased  Libelant. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

And  now,  by  her  attorneys  Messrs.  Andros  &  Frank,  comes  Mary  O'Con- 
nell,  and  suggests  to,  and  informs  this  Honorable  Court  here,  that  since  the 
filing  of  the  libel  in  the  above-entitled  cause,  Thomas  O'Farrell,  the  libelant 
therein,  became  deceased  to-wit,  in  or  about  the  seventeenth  day  of  June, 
1896. 

And  the  said  Mary  O'Connoll  further  suggests  to,  and  informs  the  Court 
here,  than  on  the  twenty-ninth  day  of  July,  1896,  she  was  duly  appointed 
by  the  Superior  Court  of  the  county  of  Alameda,  State  of  California,  ad- 
ministratrix of  the  estate,  goods,  effects,  and  credits,  which  were  of  the 
said  Thomas  O'Farrell,  deceased,  at  the  time  of  his  death,  who  died  in- 
testate, and  that  letters  of  administration  were  by  said  Court  duly  issued 
to  her. 

And  she,  the  said  Mary  O'Connell,  brings  into  Court  here,  a  duly  authen- 
ticated copy  of  said  letters  of  administration  issued  to  her  as  aforesaid, 
whereby  it  fully  appears  that  she  was  duly  appointed  the  administratrix 
of  the  estate,  etc.,  of  the  said  Thomas  O'Farrell,  deceased. 

And  she  further  represents  that  sand  letters  of  administration  havn 
never  been  revoked  or  annulled,  but  are  still  in  full  force  and  effect,  and 
under  and  by  virute  of  the  same,  she  is  now  remaining  the  sole  admin- 
istratrix of  the  estate,  etc.,  of  the  said  Thomas  O'Farrell,  deceased. 

Wherefore,  the  said  Mary  O'Connell,  administratrix  as  aforesaid,  prays 
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the  Honorable  Court  here,  that  she  be  made  a  party  to  the  record  in  said 
cause,  in  this  Court  now  remaining,  as  libelant  in  the  place  and  stead  of 
the  said  Thomas  0'  Farrell,  deceased. 

MARY    O'CONXELL, 
By  her  attorneys,  ANDROS  &  FRANK, 

F.  209. 

Petition  of  Receiver  for  Order  Directing  Marshal  to  Return  Steamboat. 
[Title  of  Court  and  Cause.] 

Now  comes  N.,  receiver  of  the  A.  B.  Company,  and  alleges: 

That  on  or  about  ,  18 — ,  the  A.  B.  Company,  a  corporation  duly 

organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
,  made,  executed,  and  delivered  to  the  X.  Y.  Company,  a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the 

State  of ,  a  deed  of  trust  of  all  of  the  property  of  the  said  A.  B. 

Company,  to  secure,  etc.,  (allege  purpose  of  deed  of  trust  and  proceedings 
leading  to  the  appointment  of  N.  as  receiver),  of  the  A.  B.  Company 
and  of  all  of  its  property;  that  said  N.  duly  qualified  as  such,  and  entered 
into  the  possession  of  the  property  of  the  said  A.  B.  Company;  that  among 
other  property  owned  by  the  said  A.  B.  Company  at  the  time  of  the  execu- 
tion of  the  said  deed  of  trust,  and  thereby  conveyed,  was  the  steamboat 
"Union;"  that   the  home  port  of  the  said   "Union"   was   was  the  port  of 

,   ■ ,    and    the    said    steamer    "Union"    at    the    time    of 

making   of   said   deed   of   trust,    was   enrolled   or    registered   at   the   ofHce 

of  the  collector  of  customs   for  the  port  of  ,  ,  and  that 

the  said  deed  of  trust  so  made,  as  aforesaid,  to  the  said  X.  Y.  Company, 
was  recorded  in  the  office  of  the  said  collector  of  customs  at  the  port  of 

,    ;    that    some    time    prior    hereto,    the    marshal 

of  this  Court  entered  upon  the  said  steamer  "Union,"  and  took  possession 
of  the  same,  and  has  since  remained  in  the  possession  of  said  steamer  and 
has  excluded  your  petitioner  therefrom;  that  said  marshal  has  represented 
that  the  said  boat  was  so  taken  into  his  possession  as  a  result  of  process 
issuing  out  of  this  Court  and  in  the  above-entitled  suit. 

Your  petitioner  further  represents  that  no  libel  against  the  said  steamer 
"Union"  has  been  filed  in  the  clerk's  ofiice  of  this  Com-t  in  this  or  in  any 
other  suit;  that  no  warrant  of  arrest  of  the  said  steamer  "Union"  has 
ever  been  issued  in  this  suit  calling  upon  the  owners  or  persons  claiming 

the  said  steamer  " "  to  answer  any  libel  filed  in  this  or  in  any 

other  suit. 

Wherefore,  your  petitioner  prays  that  the  said  marshal  be  directed  to 
return  the  said  steamer  "Union"  to  the  possession  your  petitioner,  and 
that  any  alleged  warrant  of  arrest  undertaken  to  be  issued  against  the 
said  steamer  "Union"  may  be,  by  the  order  of  this  Court,  recalled,  set 
aside  and  held  for  naught,  and  your  petitioner  will  ever  pray. 

N. 

Receiver 


Proctors  for  Petitioner. 
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District  of 

County  of  

I,  N.,  being  duly  sworn,  depose  and  say  that  I  have  read  the  foregonig 
petition  and  know  the  contents  thereof,  and  the  same  is  true,  as  I  verily 
believe. 

N. 
Subscribed  and  sworn  to,  etc. 

F.  270. 
Petition  to  Bring  in  Vessel  under  Admiralty  Rule." 

To  the  Honorable,  etc. 

The  petition  of  Z,  sole  owner  of  the  ship  "Union,"  against  the  steam  tug 
"Wasp,"'  her  engines,  boilers,  machinery,  tackle,  apparel  and  furniture,  and 
against  all  persons  claiming  any  interest  therein,  in  a  cause  of  collision, 
civil  and  maritime,  alleges  as  follows: 

I. 

The  petitioner  was  at  the  times  hereinafter  mentioned,  and  is  now,  the 

sole  owner  of  the  ship  "Union,"  which  is  a  vessel  hailing  from 

,  of  - — —tons  register,  and   was,  up  to  the  time   of  the  collision 

hereinafter  mentioned,  tight,  staunch,  and  strong,  and  in  every  respect  sea- 
worthy. 

n. 

(Set  forth  facts  of  collision  between  ship  in  tow  of  tug,  and  , 

as  the  case  may  be.) 

III. 

Said  collision  was  not  caused,  or  in  any  way  contributed  to,  by  any  negli- 
gence on  the  part  of  the  petitioner,  or  of  those  in  charge  of  said  ship,  but 
was  caused  by  the  negligence  of  said  steam  tug  "Wasp"  in  the  following 
respects,  among  others   (state  them). 

IV. 

On  or  about  the day  of ,  18 — ,  A.  B.  filed  a  libel  and  commenced 

a  suit  in  this  Court  against  said  ship  "Union,"  her  tackle,  apparel  and 
furniture,    only,    for    damages,    alleged    to    have    been    sustained    by    said 

A.   B.,   by    the    collision    aforesaid,   in    the   sum    of   $ ,   and    on    or 

about  the  — — —  day  of  ,  18 — ,  the  petitioner  duly   filed   in  said 

cause  a  claim  to  said  ship  "Union,"  her  tackle,  apparel,  and  furniture,  with 
the  stipulation  for  costs  required  by  the  rules  and  practice  of  this  Court, 

and  also  a  stipulation  in  the  sum  of  $ ,  the  agreed  value  of  the 

said  ship.  Your  petitioner  has  not  yet  filed  his  answer  to  said  libel, 
the  process  not  having  yet  been  returned. 

And  your  petitioner  alleges  that  the  said  steam  tug,  her  engines,  boilers, 
machinery,  tackle,  apparel  and  furniture,  ought  to  be  proceeded  against  for 
said  damages,  in  the  same  suit  as  the  said  ship  "Union." 
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V. 

The  said  steam  tiif»  "Wasp"  is  now  within  this  district  and  within  tht 
iurisdiction   of  tliis  Court. 

VI. 

All  and  singular  the  premises  are  true  and  within  the  jurisdiction  ol 
the  United  States  and  of  this  honorable  Court. 

Wherefore,  your  petitioner  prays  that  process  may  issue  according  tc 
the  practice  of  this  Court  and  the  rules  of  the  Supreme  Court  in  admiraltj; 
against  the  said  steam  tug  "Wasp,"  her  engines,  boilers,  machinery,  tackle 
apparel  and  furniture,  to  the  end  that  the  said  tug  may  be  proceeded 
against  in  this  suit  for  the  damage  alleged  to  have  been  sustained  by  the 
libelant,  A.  B.,  as  if  said  tug  had  been  originally  proceeded  against  herein. 
And  the  petitioner  fiu-ther  prays  that  all  persons  claiming  any  interest 
in  said  tug  "Wasp"  may  be  cited  to  appear  and  answer  the  libel  herein 
and  this  petition,  and  that  the  said  tug  "Wasp"  may  be  condemned  and 
sold  to  satisfy  the  claim  of  the  libelant  for  damages,  if  any,  with  inter- 
est and  costs,  and  also  the  costs  of  the  petitioner  herein,  and  that  the 
petitioner  may  have  such  other  and  further  relief  as  may  be  proper. 

See  Ad.  R.  59. 

F.  271. 
Petition  for  Rehearing. 
[Title  of  Court  and  Cause.] 
To    the   Honorable,   etc. 

The  petition  of  Charles  P.  Doe,  managing  owner  of  the  steam  schooner 
"Weeott,"  and  Albert  ]\Ieyer,  managing  owner  of  the  steam  schooner 
"Emily,"  respectively  represents  to  the  Court: 

That  on  the  twenty-fifth  day  of  September,  1893,  this  Court  ordered  its 
decree  to  be  entered  in  the  above  entitled  cause  in  favor  of  the  libelants 
and  intervenors  and  against  the  steamship  "Bawnmore,"  for  the  sum  of 
$12,000,  and  that  as  between  the  libelants,  owners  of  the  said  steam 
schooners,  and  the  various  intervenors  comprising  the  crews  of  the  said 
vessels,  the  same  should  be  divided  in  the  proportion  of  $6,000  to  said 
libelants,  and  $6,000  to  all  of  said  intervenors,  in  proportion  to  the  wages 
received  by  them  as  members  of  said  crews. 

The  petitioners  respectfully  represent  that  the  question  of  the  relative 
merit  of  the  services  of  the  two  salving  vessels  was  not  discussed  before 
the  Court  because  the  same  were  amicably  agreed  upon  as  between 
themselves.  They  further  represent  that  it  appears  by  the  evidence  in  the 
case  that  the  steamer  "Weeott"  by  reascm  of  the  services  rendered  by  it 
in   helping  to   salve  said   steamship,  expended   seven   days,  at    the  cost   to 

her  owners,  exclusive  of  earnings  lost,  of $490  00 

Incurred    damage    .300  00 

Paid  "Rescue"   406  00 

$1,196  00 

That  the  'Emily"  lost  the  same  amount  of  time  and  incurred  expenditure 
of  nearly  $1,0().").00. 
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That  all  of  this  amount  so  disbursed  by  the  "Emily,"  and  a  large  part  of 
that  expended  by  the  "Weeott"  was  expended  in  wages  and  sustenance  of 
the  respective  crews  of  the  vessels.  That  after  deduction  of  such  expense 
from  the  award  made  to  the  vessels,  the  amount  remaining  to  each  vessel 
(if  they  were  to  share  alike  in  such  award)  would  be  less  than  $2,000  to 
each,  from  which  amount  there  would  have  to  be  deducted  the  ordinary 
earnings  of  the  vessel  during  the  period  of  her  delay  in  order  to  ascertain 
the  bounty  which  the  Court  allows  for  the  risk  run  by  the  property  of 
the  owners  in  rendering  the  salvage  service.  That,  after  such  deduction, 
leaving  out  of  consideration  the  wear  and  tear  of  the  hawsers  of  the 
vessels,  the  petitioners  respectfully  represent  that  the  salvage  bounty  to 
them  is  disproportionately  small  as  compared  with  the  amount  allowed 
to  the  officers  and  seamen  of  said  vessels. 

The  petitioners  respectfully  represent  that  no  personal  risk  was  run 
by  the  officers  or  crew,  but  that  the  property  of  these  petitioners,  which 
was  uninsured  except  to  a  small  degree,  was  placed  in  actual  risk  and 
danger  in  entering  and  leaving  Caspar  creek. 

The  petitioners  beg  to  call  the  attention  of  the  Court  to  the  fact  that 
the  allowance  of  salvage  to  them  is  small  in  proportion  to  what  they  had 
at  stake,  whereas  most  of  the  officers  and  crews  of  the  salving  vessels  are 
receiving  for  one  week's  service:  First — their  usual  pay  and  sustenance, 
to  the  payment  of  which  the  property  of  the  petitioners  was  pledged, 
whether  the  salvage  service  succeeded  or  failed;  second — a  bounty  of  sev- 
eral months'  additional  pay. 

The  petitioners  represent  that  the  method  of  distribution  of  the  award 
ordered  by  the  Court  is  not  supported  by  the  decisions  in  admiralty  here- 
tofore rendered. 

These  matters,  and  others  pertinent  thereto,  the  petitioners  respectfully 
pray  may  receive  the  consideration  of  the  Court,  and  for  that  purpose 
they  ask  that  a  rel\earing  thereof  be  granted,  and  that,  pending  the  hearing 
on  this  petition,  all  further  proceedings  in  this  cause  be  stayed. 

And   yoixr  petitioners,  etc. 

ANDROS  &  frank:, 
PAGE,    EELLS    &    WHEELER, 
For  petitioners. 

From  the  unreported  case  of  Doe  v.  "The  Bawnmore,"  in  the  District 
Court  for  the  Northern  Division  of  California.  A  rehearing  was  granted 
on  the  above  petition.     See  "The  Fortitude,"  2  Dods.  70. 

F.  272. 
Exceptions  to  Libel. 
[Title  of  Court  and  Cause.] 

To    the   Honorable,   etc. 

E.  IMcNeill,  receiver  of  the  Oregon  Railway  &  Navigation  Company,  the 
^•laimant  of  the  steamer  "Oregon,"  except  and  objects  to  the  libel  of  -James 
Laidlaw,  administrator  of  the  estates,  respectively,  of  Charles  Austin  and 
]MattJaew  Reed,  deceased,  and  for  cause  of  exception  alleges: 
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1.  That  it  doth  appear  by  the  said  libel  that  whatever  chiiin  or  right 
existed  in  favor  of  said  deceased  persons  has  not  been  separately  stated, 

.  and  that  it  doth  appear  from  the  same  that  whatever  claim  said  deceased 
persons   or  either   of  them   have,   if  any   is   several,  and   not  joint. 

2.  That  the  claims  of  said  several  deceased  persons,  and  either  of  them, 
are  not  such  as  entitle  said  Laidlaw,  as  administrator  of  the  said  deceased 
persons,  or  either  of  them,  to  any  relief  herein,  as  the  same  are  set  up  by 
said  libel  or  otherwise,  and  do  not  constitute  facts  sufhcient  to  enable 
the  said  administrator  to  make  any  claim  against  the  said  steamer  in 
this  Court  on  behalf  of  the  said  deceased  persons,  or  either  of  them. 

3.  That  the  said  libel  is  insufficient  and  informal  in  that  it  is  not  verified 
as  required  by  the  rules  and  practice  of  this  Court. 

4.  That  so  much  of  article  seven  of  said  libel  as  doth  charge  and  say 
as  follows:  "And  if  there  was  a"ny  other  negligence,  inattention,  or  lack 
of  skill,  tending  to,  or  in  connection  with,  the  said  collision,  it  was  the 
negligence,  inattention,  and  want  of  skill  of  said  steam  tow-boat  'Okla- 
hama,'  and  the  said  Empkin  and  others  in  charge  of  said  tow-boat  in 
placing  said  ship  'Clan  Mackenzie'  in  said  anchorage,  and  in  leaving  her 
at  anchor  alone,"  is  scandalous  and  impertinent. 

5.  That  the  said  libel  shows  that  this  Court  has  no  jurisdiction  of  the 
claims  of  the  said  deceased  persons,  or  either  of  them,  or  of  said  Laidlaw, 
as  administrator  of  the  said  deceased  persons,  or  either  of  them. 

6.  That  no  maritime  or  other  lien  against  the  steamer  "Oregon"  exists  in 
favor  of  said  James  Laidlaw  as  administrator  of  the  estates  of  said  de- 
ceased persons,  or  either  of  them. 

7.  That  the  claim  of  the  said  Laidlaw  as  the  administrtor  of  the  said 
deceased  persons,  and  each  of  them,  is  stale,  and  is  barred  by  the  laches, 
of  the  said  LaidlaAv. 

(Here  follow  special  averments  of  the  laches  alleged.) 

That  it  would  be  inequitable  and  unjust,  and  subject  the  said  Oregon 
Railway  &  Navigation  Company  and  its  creditors  to  great  hardship  to  allow 
the  claims  presented  by  the  libel  herein  to  be  enforced  at  this  time  against 
the   said  steamer  "Oregon." 

COX,  COTTON,  TEAL  &  MINOR. 

United  States  of  America, 

j^ss. 
District  of  Oregon. 

E.  McNeill-  being  duly  sworn,  says  that  he  is  the  receiver  of  the  Oregon 
Railway  &  Navigation  Company  and  the  claimant  of  the  steamer  "Oregon;"' 
that  the  facts  set  forth  in  the  foregoing  exceptions  are  true. 

E.  McNEILL. 

Subscribed  and  sworn  to,  etc. 

Ad.  R.  No.  36. 
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F.  273. 

Exceptions  to  Libel — Another  Form. 

To  the  Honorable  William  W.  Morrow,  judge  of  tiie  district  court  of  the 

United   States   for  the  northern    district  of   California: 

The  exceptions  of  the  Pacific  Coast  Steamship  Company,  a  corporation, 

owner   and   claimant  of   the    said    steamship   "Queen    of    the   Pacific,"   etc.. 

to  the  libel  of  the  said  Bancroft-Whitney  Co.,  a  corporation,  and  to  the 

libels  of  each  and  every  and  all  those  persons,  partnerships,  and  corporations. 

joint  libelants  or  colibelants  with  said  Bancroft-Wliitneys  Co.,  against  said 

steamer   in  the  above-entitled  proceeding,   and   filed   in   the  above-entitled 

cause,  upon  the  grounds  following: 

First  exception.  E^or  that  the  said  libel  and  each  of  said  libel  shows 
that  libelant  and  each  of  said  libelants  has  no  cause  of  action  against  and 
no  lien  upon  the  said  steamship  "Queen  of  the  Pacific,"  otherwise  called 
"Queen." 

Second  exception.  For  that  the  said  libel  and  each  of  said  libels  shows 
that  the  cause  of  action  or  ground  of  complaint  alleged  in  said  libel  and 
in  said  libels  each  and  all  is  and  are  causes  of  acti(m,  if  any,  against  the 
said  Pacific  Coast  Steamship  Co.,  and  not  against  said  steamship. 

Third  exception.  For  that  the  cause  and  causes  of  action  set  forth 
in  said  libel  and  in  said  libels,  each,  every,  and  all  thereof,  is  and  are  in 
said  libel  and  in  said  several  libels  shown  to  have  been  waived  and  aban- 
doned bv  each  of  said  libelants  respectively,  and  prior  to  the  filing  of  the 
said  libel  and  libels  herein  under  the  provisions  of  a  special  contract  made 
in  that  behalf  by  each  of  said  libelants  with  the  said  Pacific  Coast  Steam 
ship  Company,  as  in  said  libel  alleged. 

Fourth  exception.  For  that  said  libel  and  each  of  said  libels  shows  that 
the  demand  and  demands  asserted  therein  and  thereby  is  and  are,  and 
each  of  them  is  and  all  of  them  are,  stale,  neglected,  and  legally  abandonerl. 
and  are  barred  bj'  virtue  of  the  laws  of  the  State  of  California  relating 
thereto,  to  wit:  sections  3-37  and  338  of  the  C.  C.  P.,  and  sections  217-f, 
2909,  and  2911    of  the  Civil   Code  of  said   State. 

And  further  excepting  to  said  libel  and  said  libels  claimant  alleges  that 
this  court  has  not  jurisdiction  in  the  matters  alleged,  because  said  steam- 
ship "Queen  of  the  Pacific,"  othervi-ise  called  "Queen,"  etc.,  was  not  when 
said  libel  and  said  libels  were  filed  in  this  court  within  the  northern  dis- 
trict of  California  or  within  the  jurisdiction  of  this  honorable  court. 

And  further  excepting  to  said  libel  and  said  libels  claimant  alleges  that 
said  steamship  was  not  attached  by  the  marshal  upon  process  issued  in 
this  proceeding  until  the  4th  day  of  May.  1892,  more  than  four  years  after 
the  alleged  injury  and  injuries  complained  of,  prior  to  which  time  any 
lien  theretofore  existing  Tipon  said  steamer  by  reason  of  any  of  the  mat- 
ters alleged  in  said  libel  and  said  liliels  had  expired  by  special  contract, 
alleged,  and  by  operation   of  law. 

In  all   which  particulars  the  said  libel  is  insufficient,  and   therefore  the 
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said  claimant  is  not  bound  to  answer  the  same;    and   he   prays  that  the 
said  libel   may  be  dismissed  with  costs. 
Dated  this  IGth  day  of  May,  1892. 

GEO.  W.   TOWLE,  JR., 

Proctor  for  Claimant. 
F.  274. 

Answer  to  Exceptions. 

[Title  of  Court  and  Cause.] 

To  the  Honorable  Charles  B.  Bellinger,  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon: 

Now  comes  James  Laidlaw,  administrator  of  the  estates,  respectively, 
of  Charles  Austin,  deceased,  and  Matthew  Reed,  deceased,  the  libelant  here- 
in, and,  not  admitting  that  articles  1,  2,  3,  4,  5,  and  6  of  the  exceptions  here- 
tofore filed  herein  by  E.  McNeill,  receiver  of  the  Oregon  Railway  &  Naviga- 
tion Company,  the  claimant  of  the  steamer  "Oregon"  herein,  are  well 
founded  in  point  of  fact  or  in  law,  and  reserving  the  right  to  contest  the 
sufficiency  thereof  at  the  hearing  of  the  same,  and  further  reserving  the 
right  to  contest  the  sufficiency  of  article  7  of  said  exceptions  in  point  of 
fact  and  in  law,  and  to  amend  his  libel  herein  so  as  to  meet  each,  any  or 
all  of  said  exceptions,  for  an  answer,  in  the  nature  of  a  replication,  to  the 
special  plea  set  up  in  said  article  7  by  exceptive  allegations,  setting  up 
Jaches  on  the  part  of  this  libelant: 

Denies  that  the  claims  of  libelant  are  stale  or  are  barred  by  his  ladies 
(here  follow  special  denials  of  laches  alleged)  ;  and  that  no  injustice  would 
be  done  to  the  said  Oregon  Railway  &  Navigation  Company  or  its  creditors, 
and  said  corporation  and  its  creditors  would  be  subject  to  no  hardship  or 
inequality,  by  the  enforcement  at  this  time  of  the  claims  against  the  said 
steamer  "Oregon"  presented  by  the  libel  herein. 

And  this  libelant  further  alleges  that  the  filing  of  his  libel  against  the 
said  steamer  "Oregon"  was  within  one  year  after  the  libelant's  cause  of 
action  against  said  vessel  had  accrued;  and  that  said  vessel  was  not 
rearrested  by  this  libelant  only  because  of  the  ruling  of  the  District  and 
Circuit  Courts  of  the  United  States  for  the  District  of  Oregon  to  the  effect 
that  the  stipulation  filed  by  the  claimant  of  said  steamer  "Oregon"  in  the 
said  suit  of  said  John  Simpson  stood  as  and  in  place  of  and  as  a  sub- 
stitute for  the  said  steamer,  and  that  no  rearrest  of  said  steamer  was 
necessary  or  proper  in  the  premises. 

And  this  libelant  prays  that  all  other  affirmative  allegations  contained  m 
said  article  7  of  said  exceptions  may  be  considered  as  traversed  and  denied 
by  this  libelant,  and  he  denies  the  same;  and  further  prays  for  a  decree 
herein  as  prayed  for  in  his  libel. 

STOTT,  BOISE  &  STOUT. 
WILLIAMS,   WOOD    &    LINTHICUM, 

Proctors  for  libelant, 
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F.  275 
Exceptions  to  an  Answer. 
[Title  of  Court  and  Cause.] 

Exceptions  taken  by  the  libelant  to  the  answer  of  Z  to  the  libel  of  A  in 
a  cause  of  contract,  civil  and  maritime: 

First.  That  the  respondent  has  not  well  and  sufficiently  set  forth 
whether      in   pursuance  of   the   agreement   mentioned   in    the   third  article 

of  the  said  libel  the  said  ship  " "  set  sail  from  to  

,  on  the  day  — ■ —  day  of  ,  18 — - 

Second,  For  that  the  respondent  has  not  well  and  sufficiently  answered 
the   interrogatory   propounded   in   the  fourth  article   of   the   said   libel,   to 

wit,  ,  but  has  entirely  evaded  the  same,  and  has  neglected  to  give 

anw  answer  whatever  thereto. 

In  all  of  which  particulars  the  said  answer  is  imperfect,  insufficient^ 
and  evasive,  and  the  libelant  therefore  excepts  thereto  and  prays  that 
the  Court  will  direct  the  said  Z  to  put  in  a  further  and  better  answer. 


Proctor  for  libelant. 
Ante,  §  1261. 

F.  276. 
Exceptions  to  Commissioner's  Reports. 
[Title  of  Court  and  Cause.] 

Exception  on  the  part  of  the  libelant  to  the  report  of  Southard  Hoff- 
man, Esq.,  a  United  States  commissioner  in  this  cause,  dated  August  14,. 
1890. 

Exception:    That    the   award    or   allowance   of   $1,000   to    the   libelant   is 
utterly   inadequate  and   insufficient  to   compensate   him,   the  libelant,   for 
his  injuries   and  sufferings  as  disclosed  by   the  testimony   adduced  before- 
the  said  commissioner  and  reported  to  this  honorable  Court. 
Dated . 


Proctors  for  libelant. 
The  Alejandro,  56  Fed.  Rep.  621. 
See  also  form  289. 

F.  277. 

Oath  of  Appraisers. 

[Title  of  Court  and  Cause.] 

We,  the  undersigned,  having  been  appointed  appraisers  to  appraise  the 
steamboat  "Union,"  do  solmenly  swear  that  we  will  faithfully  appraise  the 
same  as  to  the  best  of  our  skill  and  ability. 


Subscribed  and  sworn  to  by  ,  before  me  this  day  of 

18—. 
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¥.  278. 
Appraisement. 

In  the  District  Court  of  the   United  States  for  the  District   of  . 

Appraisement  of  Steamboat  "Union."' 
The  undersigned,   appointed    by    the   Honorable  Judge   of    said   Court   to 
appraise  the  steamer  "Union,"  and,  having  examined  said  steamer,  do  iiere- 

by  appraise  and  det«'rniine  the  value  of  said  steamer  at  dollars,. 

and  respectfully  submit  such  appraisement  to  said  Court. 

Dated  this  day  of  ,  18—. 

See  Ad.  R.  11. 

F.  279. 
Returns  of  Appraisers. 
To    the   Honorable,   etc. 

We,  the  undersigned,  appointed  by  the  Court  to  appraise  the  {)n)])ert)' 
in  the  annexed  writ  described,  having  been  first  duly  (jualilied,  iiave,  in 
obedience  to  said  writ,  appraised  the  items  of  property  therein  mentioned 
as  the  same  are  now  in  the  custody  of  the  marslial  at  the  sums  placed 
opposite   the  same  respectively   in  the  following   schedule   and   inventory, 

amounting  in  the  aggregate  to  $ . 

Dated   at  ,  this  day   of  ,  18 — . 


Appraisers. 

Inventory  and  appraisement  of  the  ship  "Mary  Jane,"  her  tackle,  apparel, 
and  furniture,  and   tlie  cargo  laden   aboard  of   said  ship: 

Ship  "Mary  Jane,"  her  tackle,  etc $7,8U4 

500  barrels  flour  («   per  barrel   

8oo   bags   cofl'ee    (w    per    bag    

Total     

See  Ad.  R.  10  and  11. 
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F.  trtJa.     Commissioner's  reporc. 

F.  289.     Exceptions  to  report  of  commissioner. 

F.  290.     \'eritication  by  proctor  for  absent  libelants. 

F.  291.     Substitution  of  claimant. 

F.  292.     Praecipe  for  monition. 

F.  2.93.     Verification  of  claim  by  agent. 

F.  294.     Verification  of  claim — libel  in  rem. 

F.  295.     Return  in  case  of  admiralty  seizure. 

F.  296.     Praecipe  for  appearance   for  a  claimant. 

F.  297.     Commissioner's  report. 

F.  208.     Aflidavit  of  circumstances   on   motion   for  sale  of  ship  and  cargo 

as  perishable. 
F.  299.     Petition  by  United  States  marshal  for  compensation  as  caretaker. 
F.  300.     Order  for  marshal's  costs  as  caretaker. 
F.  301.     Notice    of    motion    to    set    aside    order    allowing    marshal's    costs 

as  caretaker. 
F.  302.     Order  denying  motion  to  vacate  order  allowing  marshal's  costs  as 

caretaker. 
F.  303.     Consent  to  include  other  members  of  crew  in  libel  of  intervention 

on  salvage. 
F.  304.     Cost  bill. 

F.  305.     Writ  of  execution  after  final  decree. 
F.  306.     Satisfaction  piece. 
I- .  307.     Injunction. 

F.  288. 
Commissioner's  Report. 
In  pursuance  to  an  order  made  on  the  23d  day  of  July,  1897,  referring 
this  cause  to  the  undersigned  U.  S.  commissioner,  to  ascertain  and  com- 
pute the  amount  due  to  the  libelant  ITellman,  Haas  &  Co.,  for  damages 
sustained;   and  to  report  thereon  to  this  court  with  all  convenient  speed: 
I,  James  S.   Manley,  United   States  commissioner,  to  whom  the   matter 
was  referred,  do  report  that  1  have  been  attended  by  Milton  Andros,  Esq., 
proctor  for  libelant,  and  Geo.  W.  Towle,  Jr.  Esq.,  proctor  for  the  claimant, 
and  have   taken   and   examined  the  testimony  ofll'ered  by   the   proctors   re- 
spectively, which  testimony  is  hereto  attached: 

The  proctor  for  the  claimant  takes  the  position,  asl  understand  it,  that 
the  damage  sustained  by  libelant,  if  any,  is  the  difference  between  the 
market  value  of  the  merchandise  at  the  time  of  shipment  and  the  market 
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Talue  in  its  damaged  condition,  wliich  I  believe  to  be  the  true  mode  to 
■ascertain  the  damage.     The  question  is  how  to  ascertain  the  market  value. 

The  proctor  for  the  claimant  claims  that  the  amount  realized  at  a  3ale 
by  auction  is  not  the  correct  mode  of  determining  the  dan: age,  but  this 
court  in  this  case  at  the  hearing  went  into  the  question  of  damage— heard 
testimony —  and  in  its  opinion  reported  on  page  172  of  vol.  78,  Fed.  Rep., 
determined  that  a  sale  at  public  auction  to  be  the  proper  method  of  ascer- 
taining the   amount   of   dan: age   sustained. 

The  proctor  for  the  claimant  also  claims  that  there  has  been  no  proof 
of  the  market  value  of  the  merchandise  at,  or  shortly  before,  the  time  of 
the  shipment. 

I  find  from  the  testimony  of  Abraham  Haas  that  the  market 
value  of  the  merchandise  of  libelant,  Hellman,  Haas  &  Co.,  at 
the  time  of  the  shipment,  was  the  sum  of   $10,205.13 

That  the  market  value  of  the  merchandise  in  its  damaged  condi- 
tion was  the  net  sum  realized  at  the  auction  sale  of  Newhall 
&    Co.,    amounting   to    1,190.09 


And  I  do  find,  and  therefore  report  that  the  difference  of  the  two 
amounts  is  the  amount  of  damage  sustained  by,  and  due  to, 
the  libelant  Hellman,  Haas  &  Co.,  which  is  the  sum  of 9,015.01 

Dated  Sept.  13th,  1897. 

All  of  which  is  respectfully  submitted. 

J.  S.  MANLEY, 
United  States  Commissioner  for  the  Northern 

District  of  California,  at  San  Francisco. 
Style  of  Court  and  Title  of  Cause. 

F.  289. 
Exceptions  to  Report  of  Commissioner. 

The  respondent  and  claimant  hereby  excepts  to  the  report  of  the  com- 
missioner, J.  S.  Manley,  made  herein,  and  by  him  filed  on  the  13th  day  of 
September,  1897,  for  the  following  causes,  that  is  to  say: 

First.  Because  said  commissioner  hath  not,  in  his  said  report,  found  and 
reported,  that  no  damages  had  been  proven  to  have  been  sustained  by  said 
merchandise,  or  any  thfM'eof,  by  the  evidence  produced  before  him. 

Second.  Because  said  commissioner  hath  found  and  reported  that  the 
market  value  of  the  merchandise  referred  to  in  the  libel  was,  at,  or  near  to, 
Ihe  time  of  shipment  thereof,  the  sum  of  $10,205.13,  when  the  evidence 
presented  to  him,  and  reported  by  him,  was  not  and  is  not  sufficient  to 
show  that  such  sum,  or  that  any  material  part  of  such  sum,  was  then  the 
market  value,  or  the  then  cash  value  of  the  same,  or  of  any  thereof. 

Third.  Because  said  commissioner  hath  found  and  reported  that  said 
merchandise  was  damaged  and  that  the  rrarket  value  of  the  said  mer- 
chandise in  its  damaged  condition  was  the  net  sum  realized  at  the  auction 
-sale   thereof  to  Newhall  &  Co.,  amounting  to  the  sum  of  $1,190.09,  only, 
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when  the  evidence  presented  to  him,  or  reported  by  him.  was  not,  and  is. 
not  sufficient  to  sustain  such  finding  and  report  in  any  material  particular. 

Fourth.  Because  the  report  of  said  commissioner  is  based  upon  wliat  he 
conceives  to  be  the  market  value  of  the  said  merchandise  at  the  place  of 
shipment,  at  the  date  of  shipment,  whereas  by  the  contract  alleged  in  the 
libel  it  is  expressly  agreed  that  "in  settlement  of  any  claim  for  loss  or 
damage  to  any  of  the  within  mentioned  goods,  said  claim  shall  be  restricted 
to  the  cash  value  of  such  goods  at  the  port  of  shipment  at  the  date  of 
shipment." 

Fifth.  Because  said  commissioner  hath  found  and  reported  that  the 
amount  of  damage  to  said  merchandise  is  the  difl'erence  between  two  sums 
stated  by  him,  to  wit,  between  the  sum  of  $10,-205.13,  and  the  sum  of 
$1,190.09;  that  is  $9,015.14,  when  there  was  no  evidence  presented  to 
said  commissioner,  or  reported  by  him,  which  showed,  or  which  tended 
to  show,  or  which  shows  the  extent  of  any  damage  to  said  merchandise,  or 
to  any  thereof. 

Sixth.  Because  said  commissioner  hath  not  found  and  reported  that  no 
damage  to  said  merchandise  had  been  proven  by  the  evidence  presented  to,, 
and  reported  by  him. 

Seventh.  Because  the  testimony  of  Abraham  Haas  produced  before,  and. 
received  and  considered  by  said  commissioner,  was  not  competent,  or  rele- 
vant, or  material,  or  admissible,  to  show  the  cash  value  or  the  market 
value  of  said  merchandise  or  of  any  thereof,  and  was  all  secondary  and 
hearsay,  and  not  the  best  evidence  of  the  market  value,  or  the  cash 
value  of  the  merchandise,  either  sound  or  damaged. 

Eighth.  Because  the  testimony  of  Abraham  Haas  produced  before  and 
received  and  considered  by,  and  reported  by,  said  commissioner  did  not, 
and  does  not  show  or  tend  to  show,  the  extent,  or  amount  of  damage,  if 
any,  to  said  merchandise,  or  to  any  thereof,  and  the  same  and  all  thereof 
was  inadmissible,  incompetent,  secondary,  and  hearsay. 

Ninth.  Because  the  testimony  of  E.  W.  Newhall  produced  before  and  re- 
ceived and  considered  by,  and  reported  by,  said  commissioner  was  not, 
and  is  not,  competent,  or  relevant,  or  material,  or  admissible  to  show  the 
market  value  of  or  cash  value  of,  or  the  damage  to,  said  merchandise,  or 
any  thereof,  at  any  time,  either  sound  or  damaged:  and  such  testimony  was 
not  the  best  evidence  to  prove  damage  to,  or  the  value  of,  such  merchandise,, 
either  sound  or  damaged. 

Tenth.  Because  said  Abraham  Haas  was  not  a  competent  witness  to- 
testify  to  any  fact  relating  to  value  of,  or  to  damage  to,  said  merchandise, 
or  any  thereof. 

Eleventh.  Because  said  E.  W.  Xewhall  was  not  a  competent  witness  to 
testify  to  any  fact  relating  to  the  value  of,  or  to  the  damage  to,  said 
merchandise,  or  any  thereof. 

Twelfth.  Because  said  commissioner  hath  found  and  reported,  that 
damages  in  the  sum  of  $9,015.04  has  been  sustained  by  Hellman,  Haas  & 
Co.,  when  there  is  no  evidence  reported  by  him  to  sustain  svich  finding  and 
report. 

Thirteenth.  Because  said  commissioner  hath  not  found  and  reported  in 
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favor  of  claimant,  that  ia,  that  no  claim  for  damage  has  been  anstained, 
•upon  the  stipulation  of  the  contract  set  forth  in  the  libel,  as  follows: 
"It  is  expressly  agreed  that  all  claims  against  the  l\  C.  S.  S.  Co.  *  *  * 
for  damage  to  or  loss  of  any  of  the  within  merchandise  must  be  presented 
to  the  company  within  thirty  days  from  date  hereof  *  *  *  and  the 
lapse  of  said  thirty  days  shall  bo  deemed  a  conclusive  bar  and  release  of  all 
right  to  recover  against  said  company  ♦  •  *  for  any  such  damage  or 
loss." 

GEO.   W.  TOWLE,  .ril.. 
Proctor  for  Claimant  and  Kespunuent. 
See  also  form  276. 

F.  ■2£0. 
Verification  by  Proctor  for  Absent  Libelants. 

United  States  of  America,  1 

^33. 

Northern  District  of  California.    [ 

F.  R.,  being  duly  sworn,  deposes  and  says  that  he  is  one  of  the  proctors 
for  the  libelants  in  this  libel  or  intervention;  that  all  of  said  libelants  are 
absent  from  the  United  States;  that  affiant  is  authorized  to  act  for  them 
herein,  and  that  the  foregoing  libel  of  intervention  is  true  according  to  his 
information   and  belief.  F.  R. 

Subscribed  and  sworn  to,  etc. 

F.  291. 
Substitution  of  Claimant. 
(Caption) 
[Title  of  Cause.] 

In  this  cause,  on  motion  of  ,  Esq.,  proctor  for  the  claimants, 

and  who  suggested  to  the  Court  the  death  of  Robert  \Y.  Simpson,  one 
of  the  claimants  herein,  it  is  by  the  Court  now  ordered  that  A.  M.  Simpson 
and  George  P.  Simpson,  executors  of  Robert  W.  Simpson,  deceased,  be  and 
they  are  hereby  substituted  as  claimants  of  the  bark  '"Portland,"  her  tackle, 
apparel,  and  furniture,  in  the  place  and  stead  of  Robert  W.  Sirrpson,  de- 
ceased. 

F.  292. 

Praecipe  for  Monition. 

United  States  District  Court  for  the  District  of  Washington. 

GASTOX  JACOBI,  et  al.. 


I  No.  1,^25 
STEAMSHIP  "EUGENE."  J 


To  the  Clerk  of  the  above-entitled  Court: 

You   will   please   issue   monition   and    attachment,   and   deliver  same   to 
marshal  for  service. 

JOHN  J.  EASLY. 
JOHN  C.  HOG  AN. 
Ad.  R.  1,  2,  3. 
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F.  293. 
Verification  of  Claim  by  Agent. 
M.  0,  being  first  duly  sworn,  deposes  and  says  that  no  other  persons 
except  said  (claimant)  are  owners  of  said  vessel  above-named,  her  tackle,, 
apparel,  and  furniture,  or  of  any  part  thereof,  and  that  no  other  person, 
except  said  ( )  has  any  right  or  control  over  said  vessel;  and  he- 
further  says  that  he  is  duly  authorized  by  the  said  owners  to  put  in  the 
above  claim. 

Sworn  this  day  of ,  etc. 

Ad.  R.  20. 

F.  294. 
Verification  of  Claim — Libel  in  Rem. 
M.  G.  de  la  Mata  deposes  and  says  that  he  was  and  is  the  master  of  said 
vessel  and  at  the  time  said  arrest  thereof  he  was  in  possession  of  the  same 
as  the  lawful  bailee  thereof  for  the  said  owner,  and  that  the  said  owner 
resides  out  of  the  said  Northern  District  of  California,  and  more  than  one 
hundred  miles  from  the  said  city  of  Ean  Francisco,  in  said  district. 

Sworn  to  this  ,  etc. 

Ad.  R.  26. 

F.  295. 
Return  in  Case  of  Admiralty  Seizure. 
United  States  of  America, 


vs.  ;>ss. 

District  of  Oregon. 

In  obedience  to  the  command  of  the  within  writ,  I  did,  on  the  seventeenth 
day  of  June,  1895,  at  the  port  of  Portland,  in  the  District  of  Oregon,  arrest 
the  within-named  vessel,  the  steamer  "Oregon,"  by  going  on  board  of  her 
and  seizing  and  arresting  her  and  taking  said  steamer  into  my  custody, 
together  with  her  tackle,  apparel,  and  furniture,  and  I  served  a  duly  certi- 
fied copy  of  this  writ  at  same  time  upon  Captain  Pohlman,  who  is  captain, 
of  said  steamer  and  in  charge  thereof.  I  also  posted  a  duly  certified  copy 
thereof  in  a  public  place  in  plain  view  of  said  steamer.  I  served  upon- 
Captain  Pohlman,  who  is  captain  of  said  steamer,  personally,  a  duly  certi- 
fied copy  of  the  libel  in  the  therein-entitled  cause  at  Portland,  on  the  seven- 
teenth day  of  June,  1895.  I  further  caused  to  be  published  in  the  "Daily 
Telegram,"  in  the  said  District  of  Oregon,  for  fifteen  consecutive  publica- 
tions, exclusive  of  Sundays,  the  following  notice  and  citation  heieto  affixed 
and  made  a  part  of  this  return: 

United  States  Marshal's  Notice. 

Admiralty   Seizure. — The    Steamship    "Oregon." 

Citation. 

United  States  of  America, 
District  of  Oregon. 

Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the  United  States- 
for  the  District  of  Oregon,  on  the  seventeenth  day  of  June,  1895,  by  Wil- 
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Hams,  Wood  &  Linthieum,  proctors  on  behalf  of  James  Laidlaw,  administra- 
tor, as  libelant,  in  a  eause  of  tort,  civil  and  maritime,  against  the  steam- 
ship "Oregon,"  her  tackle,  apparel,  and  furniture,  and  ])raying  the  usual 
process  and  monition  of  the  Court,  that  all  persons  interested  in  said 
steamship,  her  tackle,  apparel,  machinery  and  furniture  may  be  cited  tO' 
appear  and  answer  the  premises,  and,  all  due  proceedings  being  had,  that 
the  said  steamship  may  be  decreed  to  be  sold,  and  the  proceeds  thereof 
distributed   according  to  law. 

Therefore,  in  pursuance  of  said  monition  under  the  seal  of  the  said 
Court,  to  me  directed  and  delivered  on  the  seventeenth  day  of  June,  1895^ 
I  do  hereby  give  notice  gpiierally  unto  all  persons  having,  or  pretending 
to  have,  any  right,  title,  or  interest  in  the  said  steamship  called  the  "Ore- 
gon," her  tackle,  apparel,  machinery,  and  furniture,  to  appear  before  the 
said  Court,  in  the  city  of  Portland,  in  said  district,  on  the  fifth  day  of 
August,  1895,  next  (if  it  be  a  court  day,  or  else  on  next  court  day  there- 
after), at  ten  o'clock  forenoon  of  said  day,  then  and  tliere  to  answer  the 
said  libel,  and  to  make  known  their  allegations  in  that  behalf. 

Dated  at  Portland,  in  said  District,  this  seventeenth  day  of  June,  A.  D. 
1895. 

H.  C.  GRADY, 
United  States   Marshal  for  the  District  of  Oregon. 
WILLIAMS,  WOOD  &  LINTHICUM, 
Proctors  for  James  Laidlaw,  Administrator. 

Subsequently,  and  on  the  seventeenth  day  of  .Tune,  1895,  upon  claim 
being  filed  by  Edwin  McNeill,  and  the  said  claimant  having  given  a  good 
and  sufficient  bond  in  double  the  amount  claimed  by  the  libelant,  to  wit, 
in  the  sum  of  $5,5(56.18,  which  bond  was  duly  approved  by  Charles  B. 
Bellinger,  U.  S.  District  Judge,  conditioned  to  abide  by  and  answer  the 
decree  of  the  Court  in  said  cause,  I  released  said  steamer,  the  "Oregon," 
to  said  claimant,  upon  said  bond  aforesaid,  with  her  tackle,  apparel,  and 
furniture.  The  above-mentioned  bond  is  herewith  returned. 
Dated  at  Portland,  Oregon,  this  eighteenth  day  of  June,  1895. 

HENRY  C.  CRADY, 

U.  S.  Marshal. 
By  Geo.  Humphrey, 

Deputy. 
F.  296. 
Praecipe  for  Appearance  for  a  Claimant. 
[Title  of  Court  and  Cause.] 
To  the  clerk  of  the  above-entitled  Court: 

You  will  please  enter  our  appearance  as  proctors  for  claimant  and  owner 
in  the  above-entitled  cause.  A.&F. 

F.  297. 
Commissioner's  Report. 
[Title  of  Court  and  Cause.] 
The  above  case  was  referred   to   me  by  order  of  the  honorable  District 
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Court  of  the  United  States, District  of  ,  to  ascertain  and 

compute  the  damages  sustained  by  libelant. 

It  was  attended  at  various  dates  by  proctors  for  libelant  and  claimant 
and  by  witnesses.  The  testimony  by  me  taken  is  hereto  anne.ved  and  made 
part  hereof. 

(State  resume  of  facts.) 

I  respectfully  report  that  the  libelant  is  entitled  to  have  and  recover 
from  claimant  the  amounts  as  follows: 

(State  amounts.) 

Respectfully   submitted, 


Commissioner,  etc. 

Ad.  R.  44. 

F.  298. 

Affidavit  of  Circumstances  on  Motion  for  Sale  of  Ship  and  Cargo  as  Perish- 
able. 
[Title   of  Court   and  Cause.] 

A,  one  of  the  libelants  in  this  cause  being  sworn,  says: 

That  the  ship  ■• "  is  now  at  Avharf  in  the  port  of  ,  sub- 
ject to  large  and  increasing  expense  for  wharfage,  keeper's  fees,  and  other 
expenses;  that  she  is  in  a  damaged  condition,  and  requires  care  and  repairs; 
that  a  large  portion  of  her  cargo  is  perishable,  being  sugar,  and  in  a  wet 
and  damaged  condition:  tliat  the  only  claims  that  have  been  interposed 
(state  them) ;  that  in  deponent's  opinion  the  interests  of  all  parties  con- 
cerned will  be  promoted  by  a  speedy  judicial  sale  of  the  said  ship,  her 
tackle,  apparel,  furniture,  and  cargo,  the  proceeds  of  such  sale  to  be  brought 
into  Court  for  the  benefit  of  whom  it  may  concern,  subject  to  the  further 
order  of  the  Court. 

Sworn,  etc. 

Adm.  R.  10. 

F.  299. 
Petition  by  United  States  Marshal  for  Compensation  as  Caretaker. 
[Title  of  Court  and  Cause.] 

Comes  now  WO,  United  States  marshal  for  the  —  District  of  , 

and  shows  to  this  honorable  Court  that  on  ,  18 — ,  a  monition  was 

duly  issued  from  the  United  States  District  Court  in  the  above-entitled 
cause.     That  under  and  by  virtue  of  said  monition  he  attached  the  said 

British  steamer  " "    (then  lying  about  one  mile  above  the  city  of 

Benicia  in  this  District)  ;  that  he  has  retained  the  possession  said  steamer 
since  said  time  until  the  present  time ;  that  it  was  necessary  during  a 
greater  part  of  said  time  to  have  two  keepers  on  said  vessel ;  that  said  ves- 
sel had  to  be  changed  from  her  location,  as  she  drifted  with  the  wind,  and 
was  in  danger  of  being  on  the  mud;  that  so  great  was  the  danger  thought 
to  be  that  the  claimant  herein  served  a  personal  notice  on  your  petitioner 
as  United  States  marshal  aforesaid,  having  charge  of  said  ves.sel,  citing  the 
fact  that  the  ves.sel  was  lying  in  a  dangerous  position,  and  he,  the  claimant, 
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would   hold  your  petitioner  personally   responsible  for  the  safety  of   said 
vessel. 

Wherefore  your  petitioner  petitions  this  honorable  Court  that  he  be  al- 
lowed a  reasonable  compensation  for  the  keeping  of  said  personal  property 
attached  and  held  by  him  as  aforesaid  under  said  mesne  process  from  said 
,  18 — ,  to  and  including -,  18 — ,  a  period  of days. 


WG. 


Subscribed  and  sworn  to  before,  etc. 


F.  300. 
Order  for  Marshal's  Costs  as  Caretaker. 
[Title  of  Court   and  Cause.] 

WG,  United  States  marshal  of  the  District  of  ,  having 

petitioned  this  Court,  setting  forth  tho  facts,  under  oath,  that  he,  having 
attached  the  said  vessel  under  and  by  virtue  of  a  monition  duly  issued 

from  this  Court  in  said  cause  on  ,  18 — ,  be  allowed  a  reasonable 

compensation   for  the  keeping  of  said   personal   property   from   said  date 
until  and  including  1  18 — . 

It  is  ordered  that  under  paragraph  2,  section  829,  Revised  Statutes  of 
the  United  States,  the  said  marshal  be  allowed  the  sum  of  four  dollars 
per  day   for  the  keeping  of  said  vessel,  attached  as   aforesaid  under  said 

mesne  process,  from  ,  18 — ,  to  ,  18 — ,  a  period  of 

days. 
Dated,  etc. 


Judge. 
F.  .301. 
Notice  of  Motion  to  Set  Aside  Order  Allowing  Marshal's  Costs  as  Caretaker. 
[Title   of  Court   and  Cause.] 
To  Andros  &  Frank,  proctors  for  libelant,  and  WG.  United  States  marshal: 

Take  notice,  that  on day,  ,  18 — ,  at  o'clock  A.  M., 

at  the  courtroom  of  said  Court.  A,  claimant  of  the  British  ship  " ," 

will  move  the  Court  to  annul,  vacate  and  set  aside  the  ex  parte  order  of 
the  judge  of  said  Court,  allowing  the  United  States  max'shal  four  dollars 
per  day  compensation  for  the  custody  of  said  steamship. 

The  motion  will  be  made  on  the  ground  that  said  order  is  irregular 
and  unwarranted,  that  it  is  not  in  conformity  with  the  rules  or  practice 
of  said  Court,  and  is  repugnant  to  the  statutes  of  the  United  States. 

Dated  • 


Proctor  for  Claimant. 

F.  302. 
Order  Denying  Motion  to  Vacate  Order  Allowing  Marshal's  Costs  as  Care- 
taker. 

[Title  of  Court  and  Cause.] 

In  this  cause  the  motion  by  claimant  to  set  a.side  the  order  allowing  the 
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United  States  marshal  four  dollars  per  day  compensation  for  the  custody 
of  said  steamsliip,  and  the  appeal  of  the  claimant  from  the  taxation  of 
ine  United  States  marshal's  bill  of  costs  having  been  argued  and  submitted 
to  the  Court  for  consideration  and  decision— now,  after  due  consideration 
had  thereon,  it  is  by  the  Court  now  here  ordered  that  said  motion  to  set 
aside  said  order  be,  and  the  same  is  hereby  depied;  and  it  is  further  or- 
dered that   so   much   of  the   time   for  keeper's    fees   in  the  United   States 

jnarshal's  bill  of  costs  as  relates  to  the  fees  of  (engineer),  keeper, 

irom,  etc.,  amounting  to  $ ,  be,  and  the  same  is  hereby,  disallowed, 

etc.,  and  it  is  further  ordered  that  the  said  United  States  marshal's  bill 
of  costs  be,  and  the  same  is  hereby,  taxed  at  $ . 

F.  303. 
l/onsent  to  Include  Other  Members  of  Crew  in  Libel   of  Intervention  on 

Salvage. 
I  Title  of  Court  and  Cause.] 

It  is  hereby  consented  that  the  libel  of  intervention  of  AE,  etc.,  filed  m 
the  above  cause,  shall  be  considered  as  including  the  following  names 
of  the  the  six  seamen  therein  mentioned,  and  that  PH,  carpenter  on  board 
the  steamer  "Emily"  at  the  times  referred  to  in  said  libel  of  intervention, 

at  the  wages  of  $ per  month,  be  added  to  said  libel  of  intervention 

as  an  intervenor  herein. 

Names. 


Daled  ,  18—.  H  &  C, 

Proctors  for  claimants. 


Proctors  for  intervenors. 
See  The  Commander  in  Chief.  1  Wall.  52. 

F.  304. 
Cost  Bill. 
[Title   of  Court   and   Cause.] 
To  the  clerk  of  said  Court: 

Please  tax  as  part  of  the  costs  in  the  above  cause  the  sum  of  twenty 
dollars  against  said  respondents  and  in  my  favor  as  proctor's  fee,  as  al- 
owed  by  sections  823  and  824  of  the  Revised  Statutes  of  the  United  States, 

Very  Respectfully, 

M, 
Proctor  of  record  for  intervenor  herein. 

United  States  of  America,         "] 

Lss. 
Northern  District  of  CaJifornia.     [ 

M,  being  duly  sworn,  deposes  and  says  that  the  above  cause  has  been 
prosecuted  to  a  final  hearing:  that  it  is  a  cause  in  admiralty;  that  the 
intervenors   represented    in    said   cause    by    this    deponent    each    recovered 
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in  said  cause  more  than  $50;  that  deponent  is  therefore  entitled  to  have 
taxed  and  allowed  him  as  a  proctor's  fee  herein  against  said  respondents, 
the  sum  of  $20. 

Subscribed  and  sworn  to,  etc. 

F.  305. 
Writ  of  Execution  after  Final  Decree. 
District  of ,  — ss. 


The  President  of  the  United  States  of  America  to  the  marshal  of  the 
District  of  ,  Greeting: 

Whereas,  a  libel  was  filed  in  the  District  Court  of  the  United  States  for 

the  District  of  ,  on  the  thirteenth  day  of  January,  1890, 

by  A,  libelant,  against  the  ship  "Mars,"  on  which  libel  process  of  attach- 
ment was  issued,  and  said  ship  was  attached  by  the  marshal;  and,  whereas. 
on  the  twenty-first  day  of  January,  1890,  Y,  as  principal,  and  S,  as  surety, 
appeared  and  submitted  themselves  to  the  jurisdiction  of  said  Court,  and 
executed  a  bond  stipulation  in  the  sum  of  $10,000,  under  the  act  of  Con- 
gress of  March  3,  1847,  and  the  vessel  was  thereupon  discharged  from  cus- 
tody; and,  whereas,  by  the  decree  of  said  Court,  entered  on  the  ninth  day 
of  August,  1890,  it  was  ordered,  adjudged,  and  decreed  that  the  libelant 
recover  against  said  ship  the  sum  of  $3,400  and  $297,  the  interest  thereon, 
with  costs,  to  be  taxed,  which  costs  have  been  taxed  at  the  sum  of  $130; 
and  it  was  further  ordered  that,  in  pursuance  of  said  act  of  Congress. 
a  summary  judgment  should  be,  and  the  same  was,  entered  against  the  said 
Y  and  S  for  the  sum  of  $10,000,  the  amount  of  their  said  bond  executed 
on  discbarging  the  said  vessel  from  custody,  and  that  the  libelant  have  ex- 
ecution thereon. 

Now,  therefore,  we  command  you  that  of  the  goods  and  chattels  of 
the  said  Y  and  S,  or  of  the  goods  and  chattels  of  either  of  them 
in  your  district,  you  cause  to  be  made  the  said  sum  of  $3,827,  and 
if  sufficient  goods  and  chattels  of  said  Y  and  S  cannot  be  found  within 
your  district  that  then  you  cause  said  sum  to  be  made  of  the  lands  and 
tenements  whereof  the  said  Y  and  S  were  jointly  or  severally  seized  on 
the  said  ninth  day  of  August,  1800.  or  at  any  time  afterward,  in  whose 
hands  soever  the  same  may  be,  and  have  you  these  moneys,  together  with 
this  writ,  with  your  doings  thereon,  before  the  said  District  Court  at  the 

United   States  courtroom  ,  in   the   city   of  ,   on  the   first 

Tuesday  of  ,  next,  to  render  to  the  said  libelant  in  satisfaction  of 

said  decree. 

Witness : 


Ad.  R.  21.  Judge  of,  etc. 

F.  306. 
Satisfaction    Piece. 
[Title  of  Court  and  Cause.] 

Full  satisfaction    of   the   portion   of  the   decree   herein   in   favor   of   the 
libelants  in  the  libel  herein  of  Charles  P.  Doe  et  al.  having  been  received, 
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the  clerk  of  the  above-named  Court  is  hereby  authorized  and  directed  to 
enter  such  satisfaction  of  record. 

Proctors  for  Charles  P.  Doe  et  al.,  libelants. 

F.  307. 
Injunction. 

United  States  of  America,  "i 

Lss. 
District    of   •     J 

The  President  of  the  United  States  of  America,  to  ABC,  etc.,  and  each 
of  them,  their  and  each  of  their  agents,  servants,  proctors,  attorneys, 
advocates   and   counselors,  and   all   other   persons   who  have   or   made 

any  claim  against  Z,  owner  of  the  steamship  " ,"  hereinafter 

mentioned  for  loss,  damage  or  injury  suffered  or  occasioned  by  reason 
of  the  [state  nature  of  accident,  e:  g.,  stranding,  burning,  etc]   of  the 

said  steamship  '• ,"  on  or  near  (locality),  on  the  day  of 

,  18 — ,  Greeting: 

Z.  owner   of   the   steamship   " ,"   having   duly   filed   his   petition 

in  the  District  Court  of  the  United     States  for  the  District  of  , 

praying  for  the  limitation  of  liability  pursuant  to  the  maritime  law  and 
the  acts  of  Congress  in  such  case  made  and  provided  for  damages,  by  reason 
of  loss,  damages,  injury  or  destruction  done,  caused  or  occasioned  by  the 

( )    of   the   steamship   " ,"   on   or  near    ( ),   on  the 

day  of ,  18—,  and  the  said  Court,  having,  pursuant  to  law 

and  the  rules  and  practice  of  the  said  Court,  duly  appraised  the  value  of 

the  interest  of  the  said  Z  in  the  said  steamship  " ,"  and  her  freight 

for  the  voyage,  respectively,  and  the  said  Z  having  duly  made  and  filed  in 
the  office  of  the  clerk  of  the  said  Court  his  stipulation,  with  sureties,  for 
the  payment  into  Court  of  the  amount  of  his  said  appraised  value  of  hia 
interest  in  said  steamsnip  and  her  freight  for  the  voyage,  pursuant  to  law 
and  the  rules  and  practice  of  said  Court,  and  a  monition  having  been  duly 
issued,  pursuant  to  law  and  the  rules  and  practice  of  said  Court,  citing 
all  persons  claiming  damages  for  loss,  damage,  injury,  or  destruction  as  in 
said  petition  alleged  and  set  forth,  and  each  of  them  to  appear  in  said 
Court  on  a  day  specified  in  said  writ,  and  make  due  proof  of  their  respec- 
tive claims  on  or  before  the  time  specified  therein,  according  to  law  anu 
the  rules  and  practice  of  said  Court,  and  an  order  having  been  duly  made, 
entered,  and  filed  that  an  injunction  issue  restraining  and  enjoining  you, 
the  said  ABC,  etc,  and  your  and  each  of  your  agents,  servants,  proctors, 
attorneys,  advocates  and  counselors,  and  each  of  them,  from  further  prose- 
cuting any  suit  or  suits  commenced  by  you,  or  any  of  you,  by  reason  of  any 

of  the  matters  or  things  set  forth  in  the  said  petition  filed  on  the  day 

of  ,  18 — ,  as  well  as  from  commencing,  bringing,  or  instituting  any 

suit  or  suits  therefor 
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Now.  tlierefore,  by  virtue  of  the  power  and  authority  vested  in  said 
Court,  and  pursuant  to  the  statute  in  such  case  made  and  provided,  you  and 
each  of  you,  and  your  and  each  of  your  servants,  agents,  proctors,  at- 
torneys, advocates,  and  counselors  are  liereby  enjoined  and  restrained,  and 
your  and  each  of  you  are  hereby  commanded  to  desist  and  refrain  from 
further  prosecuting  any  suit  or  suits  against  the  said   Z,  owner  of  said 

steamship  " — ,"'  or  from  taking  any  further  ste[)s  of  proceedings  in 

such  action  or  actions,  suit  or  suits,  proceeding  or  proceedings  now  pend- 
ing, as  well  as  from  in  any  manner  commencing,  bringing,  or  instituting 
any  suit  or  suits  whatever,  upon  any  cause  of  action,  whatever,  for  any 
loss,  damage  or  injury  done,  suffered  or  occasioned  by  reason  of  the  said 
(accident)    of   said    steamship   " ." 

Witness  the  honorable,  etc. 

Dated  this  day  of  ,  18 — . 

Adm.  R.  54-00. 
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FORMS  ON  APPEAL  IN  ADMIRALTY. 

(Additional  forms  will  be  found  in  the  chapters  dealing  with  appeals.) 

r.  310.  Stipulation  as  to  printing  of  record. 

F.  311.  Petition  for  appeal. 

F.  312.  Petition  of   appeal. 

F.  313.  Order  allowing  appeal. 

F.  314.  Notice  of  appeal. 

F.  315.  Assignment  of  errors. 

F.  316.  Citation, 

F.  317.  Writ  of  certiorari. 

F.  318.  Return  to  writ  of  certiorari  from  Supreme  Court. 

F.  310. 
Stipulation  as  to  Printing  of  Record. 
[Title  of  Court  and  Cause.] 

It  is  hereby  stipulated,  pursuant  to  subdivision  7  of  rule  23  of  the  rules 
of  the  above-entitled  court,  that  the  following  specified  portions  only  of 
the  record  on  file  in  this  court  in  the  above-entitled  proceeding  need  be 
printed,  that  is  to  say:  All  of  said  record  save  the  following  specified 
portions  thereof  to  be  omitted,  to  wit: 
Etc.,  etc. 

And  the  clerk  of  the  above  entitled  court  is  hereby  requested  to  proceed 
pursuant  hereto,  and  to  make  the  several  substitutions  above  specified  in 
printinii^  such  record. 
Dated  San  Francisco,  California,  July  8th,  1898. 

MILTON  ANDROS, 

Proctor  for  Appellees. 
GEO.  W.  TOWLE,  JR., 

Proctor  for  Appellant. 
F.  311. 
Petition  for  Appeal. 
[Style  of  Court  and  Title  of  Cause.] 

To  the  Honorable  John  J  De  Haven,  judge  of  the  district  court  of  the 
United  States  for  the  northern  district  of  California: 
And  now,  by  its  proctor,  Geo.  W.  Towle,  Jr..  comes  the  Pacific  Coast 
Steamship  Company,  claimant  in  the  above-entitled  cause  and  having  filed 
with  the  clerk  of  said  district  court  an  assirrnment  of  errors,  prays  this  hon- 
orable court  to  allow  an  appeal  to  the  United  States  circuit  court  of  ap- 
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peals  for  the  intli  circuit,  troiii  the  final  decree  of  the  district  court  in  thu 
above-entitled  cause,  made  and  entered  on  the  6th  day  of  May,  1898,  in  favor 
of  the  libelant,  Bancroft-Whitney  Company,  and  from  the  final  decree  made 
and  entered  in  favor  of  the  libelants  A.  Haas,  J.  Baruch  and  II.  W.  Hell- 
man,  surviving  partners  of  the  firm  of  Hellman,  Haas  &  Company. 
Dated  at  San  Francisco,  this  14th  day  of  May,  181)8. 

GEO.  W.  TOWLE,  JR., 

Proctor  for  Claimant. 
F.  ni2. 

Petition  of  Appeal. 
[Title  of  court   and   cause.] 

To   the   honorable   United   States   circuit   court   of   appeals   for   the   ninth 
circuit : 

The  appt'al  of  Pacific  Coast  Steamship  Company,  a  corporation,  claimant 
above  named,  respectfully  shows: 

That  on  the  28th  day  of  April,  1892,  the  joint  libels  of  Bancroft-Whitney 
Company,  a  corporation,  and  A.  Haas,  J.  Baruch,  and  H.  W.  Hellman,  sur- 
viving partners  of  the  firm  of  Hellman,  Haas  &  Co.,  were  exhibited  to, 
and  filed  in  the  district  court  of  the  United  States  for  the  northern  district 
of  California,  against  the  S.  S.  "Queen  of  the  Pacific,"  otherwise  called 
"Queen,"  and  all  persons  interested  therein;  each  of  said  libelants  claim- 
ing over  fifty  dollars  damages,  and  said  libelants  severally  praying,  among 
other  things,  for  the  reasons  set  forth  in  their  said  several  libels,  that 
said  steamer  "Queen,"  her  tackle,  apparel,  and  furniture,  be  condemned 
and  sold  to  pay  the  demands  of  said  libelants  and  costs,  in  said  libel 
mentioned 

That  monition  thereupon  issued  out  of  said  court  on  said  28th  day  of 
April,  1892,  and  was  placed  in  the  hands  of  the  marshal  of  said  district, 
commanding  him  to  attach  and  safely  keep  said  steamer  "Queen." 

That  said  monition  was  returned  to  and  filed  in  said  distict  court,  by 
said  marshal,  on  the  3rd  day  of  IMay,  1892,  with  the  following  indorsement 
thereon:  "After  due  and  diligent  search  I  was  unable  to  find  the  steamer 
'Queen  of  the  Pacific,'  otherwise  called  'Queen,'  in  my  district,  and  return 
this  monition  unexecuted.  Dated,  May  3,  1S9'2.  W.  G.  Long,  mra-shal. 
By  A.  L.  Farish,  deputy  marshal." 

On  May  4,  1892,  an  alias  monition  was  issued,  and  said  steamer  was 
thereafter  attached  by  said  marsh.al  pursuant  thereto. 

On  May  13,  1892,  the  claim  of  the  Pacific  Coast  Steamship  Company  was 
■filed  in  said  proceeding  and  its  stipulation  for  costs  govern. 

On  the  17th  day  of  May,  1892,  claimant  filed  in  said  proceeding  its 
exceptions  to  said  libels,  contesting  the  sufficiency  of  the  same. 

April  26,  1892,  claimant  entered  into  an  admiralty  stipulation  in  said 
cause  in  the  sum  of  $31,000,  with  two  sureties,  and  thei-eafter  procured  the 
release  to  it  of  said  steamer  "Queen." 

April  17th.  1894,  the  exceptions  to  said  libels  were  overruled,  and  on 
July  3,  1894,  claimant  filed  in  said  prococdings  its  verified  answers  to 
said  several  libels,  praying  that  said  libels  be,  severally,  dismissed  with  its 
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costs  in  that  behalf,  as  by  reference  to  said  libels  and  to  said  answers  may 
more  fully  appear. 

That  the  said  cause  tame  on  to  be  heard  before  the  Hon.  Wm.  W.  Mor- 
row, judge  of  the  said  district  court,  on  or  about  May  4,  12,  13,  and  June  4, 

1896,  upon  the  depositions  and  proofs  taken  in  said  cause,  and  the  testi- 
mony and  proofs  adduced  by  the  respective  parties,  and  the  said  judge 
being  advised  thereon,  on  the  7th  day  of  May,  1897,  made  an  interlocutory 
decree  in  said  cause,  whereby  it  was,  among  other  things,  decreed  that 
said  several  libelants  in  said  cause  recover  damages,  severally,  against 
said  steamer  "Queen"  for  the  causes  in  said  libels  alleged,  as  by  reference  to 
the  said  decree  may  more  fully  appear,  under  which  decree  a  reference  was 
had  to  the  commissioner  of  this  court,  who  on  the  13th  day  of  September, 

1897,  reported  that  there  was  due  to  Bancroft-Whitney  Company,  a  cor- 
poration, libelant,  the  sum  of  $200.  and  that  there  was  due  to  A.  Haas, 
J  Barucn,  and  H.  W.  Hellman,  surviving  partners  of  the  firm  of  Hellman, 
Haas  &  Company,  libelants,  the  sum  of  $9,015.04;  that  on  the  16th  day 
of  September.  1897,  claimant  filed  in  said  cause  its  exceptions  to  said  report 
of  said  commissioner,  and  on  the  19th  day  of  April,  1898,  such  exceptions 
H-ere  overruled  and  said  report  was  in  all  things,  as  presented,  confirmed 
by  the  said  court,  and  on  the  6th  day  of  May,  1898,  said  court  entered  its 
final  decrees  in  said  cause  upon  said  several  libels. 

And  this  appellant  is  advised  and  insists  that  the  said  decrees  are  erro- 
neous, inasmuch  as  such  libelants  were  not  entitled  to  any  damages  in 
the   premises. 

And  appellant  for  these  and  other  reasons  appeals  from  the  whole 
of  said  decrees  in  favor  of  said  Bancroft-Whitney  Company,  a  corporation, 
and  said  A.  Haas,  J.  Baruch.  and  H.  W.  Hellman,  surviving  partners  of 
the  firm  of  Hellman,  Haas  &  Company,  libelants,  to  the  next  circuit  court 
of  appeals  to  be  held  in  said  circuit,  and  on  said  appeal  it  intends  to  have 
said  cause  heard  anew  on  the  same  exceptions,  pleadings,  and  proofs,  and 
appellant  prays  that  the  said  decrees,  and  each  thereof,  and  every  part 
of  each  thereof,  may  be  reversed  with  costs,  and  such  other  decree  there- 
upon made  as  to  the  said  circuit  court  of  appeals  shall  seem  just,  and  that 
the  said  appellees  be  condemned  to  pay  to  appellant  its  costs  and  damages 
in  the  premises 

And  appellant  prays  that  the  record  and  proceedings  may  be  returned  to 
the  said  circuit  court  of  appeals,  and  that  the  said  decree  may  be  reversed, 
or  such  other  decree  therein,  be  made  as  to  said  circuit  court  of  appeals 
shall  seem  just,  and  that  the  appellees  may  be  condemned  to  pay  to  ap- 
pellant its  costs  and  damages  in  the  premises 

GEO.  W.  TOWLE,  JR.. 
Proctor  for  Claimant  and  Appellant. 

F.  'Ma. 
Order  Allowing  Appeai. 
[Title  of  Court  and  Cause. , 
On  motion  of  Geo.  W.  Towle,  Jr.,  Esq.,  proctor  for  claimant  in  the  above- 
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entitled  action,  it  is  hereby  ordered  that  said  Pacific  Coast  Steamship 
Company,  claimant,  be.  and  it  is  hereby  allowed  to  appeal  from  the  final 
decr*ie  of  this  court  made  and  entered  on  the  6th  day  of  May,  1898,  in 
favor  of  the  libelants  A.  Haas,  J.  Baruch,  and  H.  W.  Hellman,  surviving 
partners  of  the  firm  of  Hellman.  Haas  &  Company,  to  the  United  States 
circuit  court  of  appeals  for  the  ninth  circuit.  And  on  reading  and  filing  the 
stipulation  of  Milton  Andros,  Esq..  proctor  for  libelants,  consenting  thereto, 
it  is  ordered  that  the  supersedeas  bond  upon  the  appeal  of  claimant  herein 
be,  and  the  same  is  hereby  fixed  in  the  sum  of  $1,000.00 

F.  314. 
Notice  of  Appeal. 
[Title  of  Court  and  Cause.] 

Sir:  Claimant.  Pacific  Coast  Steamship  Company,  a  corporation,  appeals 
from  the  final  decree  of  the  court  in  this  cause  in  favor  of  A.  Haas,  J. 
Baruch.  and  H.  W.  Hellman,  surviving  partners  of  the  firm  of  Hellman, 
Haas  &  Company,  libelants,  to  the  next  United  States  circuit  court  of 
appeals  for  the  ninth  circuit. 
Dated,  May  14th,  1898. 

To  Geo.  E.  Morse.  Esq..  clerk  United  States  district  court,  northern 
district  of  California,  and  to  Milton  Andros,  Esq..  proctor  for  libelants. 

(iEO.  W.  TOWLE.  JR., 
Proctor  for  Claimant  and  Appellant. 

F.  315. 
Assignment  of  Errors. 

Now  comes  Pacific  Coast  Steamship  Company,  a  corporation,  claimant 
and  appellant  herein,  and  assigns  errors  in  the  rulings  of  the  court  and  in 
its  proceedings,  orders,  decisions,  and  decrees  herein,  as  follows,  to  wit: 

The  order  overruling  claimant's  exceptions  to  the  said  several  libels,  and 
particularly  the  following  exceptions  thereto,  to  wit:  "First  exception. 
For  that  the  said  libel  and  each  of  said  libels  shows  that  libelant  and  each 
of  said  libelants  has  no  cause  of  action  against  and  no  lien  upon  the  said 
steamer  'Queen  of  the  Pacific,'  otherwise  called  'Queen' "'  was  and  is,  and 
is  here  assigned  as,  error. 

The  court  erred  in  overruling  claimant's  objection  to  the  following  ques- 
tions propounded  at  the  trial  by  proctor  for  libelants,  to  the  witness  Abra- 
ham Haas,  and  in  admitting  in  evidence,  and  considering  upon  the  ques- 
tion of  damages,  the  testimony  of  said  witness,  and  in  refusing  to  strike 
out  portions  of  the  testimony  of  that  witness  when  moved  thereto  by  claim- 
ant, all  as  more  particularly  hereinafter  specified,  to  wit:  The  witness, 
Abraham  Haas,  called  for  libelants,  had  testified,  on  behalf  of  libelants, 
that  he  was,  on  the  27th  day  of  April.  1888.  a  member  of  the  firm  of 
Hellman.  Haas  &  Co.,  merchants:  that  that  firm  was  then  composed 
H.  W.  Hellrhan,  Jacob  Haas,  witness,  and  J.  Baruch;  that  Jacob  Haas  died 
in  June  or  July.  1889;  that  he,  witness,  was  in  this  city  when  the  steamer 
"Queen"  sailed   on  the  voyage  in  question ;   that  his  firm  had  merchandise 
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on  that  steamer,  consigned  to  his  firm  at  Los  Angeles;  that  a  paper  shown 
witness  and  marked  "merchandise  on  steamer  'Queen'  "  was  "either  the  bill 
or  a  copy  of  the  bill  which  we  handed  to  Gutte  &  Frank  for  the  goods 
shipped  on  the  "Queen;"  when  the  following  questions  were  propounded 
to  witness  by  Mr.  Andros:  etc.,  etc. 

And  appellant  here  assigns  the  ruling  of  said  court,  and  the  admission 
of  the  testimony  of  said  witness  as  to  the  cost  of  each  and  every  of  the 
aforementioned  items,  as  error. 

The  court  erred  in  its  conclusion  that  the  cause  of  action  in  the  several 
libels  herein  alleged  is  not  based  upon  an  alleged  tort,  to  wit,  upon  negli- 
gence, as  distinguished  from  a  breach  of,  or  a  failure  to  perform,  the  stip- 
ulations of  the  contract  alleged.     Etc. 

The  findings  that  libelants,  severally,  had  not  been  guilty  of  laches,  and 
the  conclusion  that  the  several  causes  of  action  in  the  libels  herein  alleged 
were  not,  severally,  barred  by  laches  on  the  part  of  libelants,  severally, 
and  by  such  delay  in  the  prosecution  of  the  several  suits  as  constitutes,  and 
is,  a  bar  to  a  recovery  in  a  court  of  admiralty,  was,  and  is,  and  is  here 
assigned  as,  error.      Etc. 

The  interlocutory  judgment  or  decree  of  the  court  entered  herein  was 
and  is  error. 

The  order  referring  the  cause  to  the  commissioner  to  take  testimony 
concerning,  aand  to  report  the  sum  of,  the  damage  to  said  merchandise 
was  and  is  here  assigned  as,  error.     Etc. 

The  order  and  decree  of  the  court  confirming  the  acts  of  said  commis- 
sioner in  the  premises,  last  aforesaid,  was  and  is,  and  is  here  assigned  as, 
error. 

The  ruling  of  the  commissioner  upon  the  offer  of  Mr.  Andros,  and  the 
objection  thereto  on  behalf  of  claimant,  as  follows,  to  wit:  etc. 

The  court  thereafter,  and  over  the  exception  of  claimant  thereto,  con- 
firmed the  finding  of  said  commissioner  last  aforesaid. 

And  appellant  here  assigns  the  confirmation  thereof  by  the  court  as 
error.      Etc.,  etc. 

The  court  erred  in  adjudging  that  said  decree  in  favor  of  Bancroft-Whit- 
ney Company  should  bear  interest. 

Wherefore,  appellant  prays  the  judgment  of  the  United  States  circuit 
court  of  appeals  for  the  ninth  circuit  in  the  premises,  that  the  decrees 
appealed  from  be  reversed,  and  that  it  recover  its  costs  herein  incurred. 

GEO.  W.  TOWLE,  JR., 
Proctor  for  Claimant,  Appellant. 

F.  316. 
Citation. 

United  States  of  America,  ss: 

The   President    of   the   United    States    to   Bancroft -Whitney   Company    (a 
corporation),  Greeting: 
You  are  hereby  cited   and   admonished  to   be  and   appear  at   a   United 
States  circuit  court  of  appeals,  for  the  ninth  circuit,  to  be  holden  at  the 
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city  of  San  Francisco  in  the  State  of  California,  on  the  13th  day  of  June, 
1898,  pursuant  to  an  order  allowing  an  appeal  duly  entered  and  of  record 
in  the  clerk's  office  of  the  district  court  of  the  United  States,  for  the 
northern  district  of  California,  wherein  Pacific  Coast  Steamship  Company 
(a  corporation),  claimant,  is  appellant  and  you  arc  appellee,  to  show  cause, 
if  any  there  be,  why  the  decree  rendered  against  the  said  appellant  as  in 
the  said  order  allowing  appeal  mentioned,  should  not  be  corrected,  aiul  why 
speedy  justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  John  J.  De  Haven,  judge  of  the  United  States 
district  court  for  the  northern  district  of  California,  this  14th  day  of  May, 
A.  D.  1898. 

JOHN  J.  DE  HAVEN, 

U.  S.  District  Judge. 
Service  of  the  within  citation  is  hereby  admitted  this  14th  day  of  May, 
1898.  MILTON    ANDROS, 

Proctor  for  Appellees. 
F.  317. 
Writ  of  Certiorari. 
United  States  of  America,  ss : 

The    President    of    the    United    States    of    America    to    the    honorable    the 
judges   of   the   United    States   circuit    court   of   appeals    for    the   ninth 
circuit.  Greeting: 
[Seal  of  the  Supreme  Court  of  the  United  States.] 

Being  informed  that  there  is  now  pending  before  you  a  suit  in  which 
Pacific  Coast  Steamship  Company  is  appellant  and  Bancroft-Whitney  Con:- 
pany  and  A.  Haas,  J.  Baruch,  and  H.  W.  Hellman,  surviving  partners  of 
the  firm  of  Hellman,  Haas  &  Company,  are  appellee,^,  which  suit  was  re- 
moved into  the  said  circuit  court  of  appeals  by  virtue  of  an  appeal  from  the 
district  court  of  the  United  States  for  the  nortliern  district  of  California, 
and  we  being  willing  for  certain  reasons  that  the  said  cause  and  the  record 
and  proceedings  therein  should  be  certified  by  tlie  said  circuit  court  of  ap- 
peals and  removed  into  the  Supreme  Court  of  the  United  States,  do 
hereby  command  you  that  you  send  without  delay  to  the  said  Supreme 
Court,  as  aforesaid  the  record  and  proceedings  in  said  cause,  so  that  the 
said  Supreme  Court  may  act  thereon  as  of  right  and  according  to  law 
ought  to  be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  United 
States,  the  16th  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine. 

JAMES  H.  jMcKENNEY, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

F.  318. 
Return  to  Writ  of  Certiorari  from  Supreme  Court. 
[Title  of  Court  and  Cause.] 

I,  Frank  D.  Monckton,  clerk  of  the  United  States  circuit  court  of  ap- 
peals for  the  ninth  circuit,  in  obedience  to  the  foregoing  writ  of  certiorari, 
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issued  out  of  the  Supreme  Court  of  the  United  States  and  addressed  to 
tlie  honorable  judges  of  the  United  States  circuit  court  of  appeals  for  the 
nintli  circuit,  commanding  them  to  transmit  to  the  said  Supreme  Court  the 
record  and  proceedings  in  the  above-entitled  cause,  do  hereby  attach  to  the 
said  writ  a  certified  copy  of  a  stipulation  entered  into  between  the  attorneys 
of  record  for  the  several  parties  in  said  cause  on  the  24th  day  of  October, 
A.  D.  1899,  the  original  of  which  stipulation  has  been  this  day  Hied  in  this 
court,  and  do  make  the  same  by  return  to  said  writ. 
Seal  United  States  Cir- 
cuit Court  of  Appeal, 
Ninth    Circuit. 

In  testimony  whereof  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  United 
States  circuit  court  of  appeals  for  the  ninth 
circuit,  at  San  Francisco,  California,  this  24th 
day  of  October,  A.  D.  1899. 

F.  D.  MONCKTON, 
Clerk  United  States  Circuit  Court  OT 

Appeals  for  the  Ninth  Circuit. 

[Ten-cent  U.  S.  internal-revenue  stamp,  canceled  Oct.  24,  1899.     F.  D.  M.] 

[Indorsed:]  Case  No.  17,508.  Supreme  Court  U.  S.,  October  term,  1900. 
Term  No.,  130.  Pacific  Coast  Steamship  Co.,  petitioner,  vs.  The  Bancroft- 
Whitney  Co.  et  al.    Writ  of  certiorari  and  return.     Filed  Oct.  31,  1899. 
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F.  328. 

Debtor's  Petition. 

In   Vic  District  Court  of  the  United  States,  for  the  Northern  District  of 

California. 

In  the  matter  of       "] 

JOHN  DOE.  I         No. . 

Bankrupt.  J 
Petition  by  Debtor. 

Sees.  18  and  59. 
To  the  Honorable  ,  Judge  of  the  District  Court  of  the  United 

States,  for  the  Northern  District  of  California: 

The   petition   of  John   Doe,  of  the   City   of   Oakland,  in   the  county  of 

Alameda,  and  District  and  State  of  California;  ,  trader,  respectfully 

represents : 

That  he  has  resided  for  the  greater  portion  of  six  months  next  im- 
mediately preceding  the  filing  of  this  petition  at  the  City  of  Oakland, 
County  of  Alameda,  within  said  judicial  district;  that  he  owes  debts  which 
he  is  unable  to  pay  in  full;  that  he  is  willing  to  surrender  all  his  property 
for  the  benefit  of  his  creditors  except  such  as  is  exempt  by  law,  and  de- 
sires to  obtain  the  benefit  of  the  acts  of  Congress  relating  to  Bankruptcy ; 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  your  peti- 
tioner's oath,  contains  a  full  and  true  statement  of  all  his  debts,  and  (so 
far  as  it  is  possible  to  ascertain)  the  names  and  places  of  residence  of  his 
creditors,  and  such  further  statements  concerning  said  debts  as  are  re- 
quired by  the  provisions  of  said  Acts; 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your 
petitioner's  oath,  contains  an  accurate  inventory  of  all  his  property,  both 
real  and  personal,  and  such  further  statements  concerning  said  property 
as  are  required  by  the  provisions  of  said  Acts: 

Wherefore  your  petitioner  prays  that  he  may  be  adjudged  by  the  Court 
to  be  Bankrupt  within  the  purview  of  said  Acts. 

JOHN  DOE. 


Attorney  for  Petitioner.        "j 
United  States  of  America,  Lss. 

Northern  District  of  California.  J 

I,  John  Doe,  the  petitioning  debtor  mentioned  and  described  in  the  fore- 
going petition,  do  hereby  make  solem  oath  that  the  statements  contained 
therein  are  true  according  to  the  best  of  my  knowledge,  information,  and 
belief. 

JOHN  DOE, 
Petitioner. 
Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D.  1 . 


(OfTicial  character.) 
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SCHEDULE    A.     STATEMENT    OF    ALL    DEBTS    OF    BANKRUPT. 

Schedule  A.   (1) 

Statement  of  all  Creditors   who  are  paid  in   full,  or  to  whom   priority  is 
secured  bv  law.   (b) 


B.    41 

a  > 

3  J 

if 

"•  3 

o  s. 

(3  '-' 

5?; 

%-<  *^  ^ 

i  2  = 
035  3 

C3 

1  i 
if 

Nature    and    con- 
sideration    of     the 
debt,    and    wliether 
contracted  as  part- 
ner   or    joint    con- 
tractor,  and    if  so, 
with    whom. 

a 

3 
1 

1. 

Ta.tes   and   debts 
due    and    owing    to 
the   United   States. 

-Vuni?. 

$ 

e. 

2. 

Taxes     due     and 
owing  to  the  State 
of           or 

.Vone. 

to  any  county,  dis- 
trict,    or     munici- 
pality   thereof. 

3. 

Wages  due  worli- 
men.       clerlis.       or 
servants.       to      an 
amount  not  exceed- 
ing      $300       each, 
earned  within  three 
months     beforo    til- 
tug   the   petition. 

^80 

Abel 
slurdoch 

Oakland, 
California. 

Oakland. 
California. 

Balance    of    salary 
as  bookkeeper   to 
November       3rd. 
iS— . 

200 

00 

4. 
Otlier  di'l)ts  hav- 
ing      priority       by 
law. 

None. 

Total     

200 

JOHN   DOE,  Petitioaer. 


2040 


Procedure] 
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F.  328. 


Creditors  Holding  Securities. 


(N.   B. — Particulars  of  securities  lield.   with  dates  of  same,   and  when   they  were  Riven, 
to   be   stated    under   the   names   of    the   several   creditors,    and   also   particulars    concerning 
each    debt,    as    required    by    acts    of   Congress    relating    to    banltruptcy,    and    whether    con 
tracted  as  partner  or  joint  contractor  with  any  other  person  ;   and.   If  so,  with  whom. ) 
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71 

<'5 

Oakland 
Bank 

Oakland, 
California. 

Mortgage    executed 
June     22,      /S— , 
for     $:t.500,     in- 
terest     at       the 
rate    of    10    per 
cent  per  annum, 
upon    the    south 
half     of     section 
three,     in     town- 
ship  twenty-two, 
south     of     range 
twenty,     east     of 
M.    D.    B.    £    U., 
in  the  County  of 
Alameda,      State 
of         California, 
containing       .120 
acres. 

Oakland,  Cal., 
June  22.   tS — 

Total 

4,500 

c. 

00 

5,. 500 

c. 
00 

i,500 

00 

3.500 

00 

JOHN  DOE,  Petitioner. 
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Schedule  A.   (5) 

Accomodation  Paper. 

(N.  B. — The  dates  of  the  notes  or  bills,  and  when  due,  with  the  names  and  residences 
of  the  drawers,  makers,  and  acceptors  thereof,  are  to  be  set  forth  under  the  names  of  the 
holders;  if  the  bankrupt  be  liable  as  drawer,  maker,  acceptor,  or  indorser  tlioreof,  it  Is 
to  be  stated  accordingly.  If  the  names  of  the  liolders  are  not  known,  the  name  of  the  last 
holder  known  to  the  debtor  should  be  stated,  with  his  residence.  Same  particulars  as  to 
other  commercial   paper.  I 


oj  £  o 
03  ►J> 
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S2 
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"Si  c 
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c  a 
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II 

Whether  liability 
was    contracted    as 
partner      or      joint 
contractor,  or  with 
any    other    person  ; 
and,     if     so,     with 
whom. 

□ 

3 
O 

a 

A'oJic. 

Total 

$ 

c. 

JOHN  DOE,  Petitioner. 

OATH  TO  SCHEDULE   A. 

United   States    of    Ameeka.        ) 
Northern     District     of     California.  )    ' " 

On  this  day  of  ,  A.  D.  1 ,  before  me  personally  came  Joltn  Doe,  the  per- 
son mentioned  in  and  who  suliscribed  to  the  foregoing  schedule,  and  who,  being  by  me 
first  duly  sworn,  did  declare  the  said  schedule  to  be  a  statement  of  all  his  debts,  in 
accordance  with   the  acts  of  Congress   relating   to   bankruptcy. 

Subscribed  and  sworn   to  before  me,   this  day  of  ,  A.    D.   1- -. 


(Official   character.) 


SCHEDULE  B.     STATEMENT  OF  ALL  PROPERTY  OF  BAMvRUPT. 

Schedule  B.  ( 1 ) 
Real  Estate. 


Location      and      Descrip- 
tion   of     all    Real     Estate 
owned  by  Debtor,   or  Held 
by   Him. 

Encumbrances    thereon,    if 
any.    and   Dates   thereof. 

Statement    of    Particu- 
lar;-'    Relating    thereto. 

Estimated 
Value. 

The  south   half  of  section 
three,  in  township  twen- 
ty-two,       south       range 
twenty,    east    of    M.    D. 
B.    &    M.,    in    Alameda 
County,   California,   con- 
taining       (320)        three 
hundred       and       twenty 
acres. 

Mortgage    dated    June    23, 
IS — ,    in    favor   of   Oak- 
land    Bank,     to     secure 
the  payment  of  a  prom- 
issory   note   for    $3,500, 
with     interest     at     the 
rate  of  ten  per  cent  per 
annum  from  its  date  un- 
til  paid    

$ 
i.soo 

c. 
nn 

Total    

1 

1 

JOHN  DOE,  Petitioner. 
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Scliedule  B.    (2) 

Personal  Proporty. 


[Code   Fed. 


o. — Cash    on    liaiid. 


-Bills  of  exchange,  promissory 
notes,  or  securities  of  any  de 
scrlptlon  (each  to  be  set  out 
separately)     


-Stock   In   trade.    In   business 

of  .  at  of  the  value  of 


Household  goods  and  furniture, 
household  stores,  wearing  ap 
parel  and  ornaments  of  the 
person,     viz 


e.  — Boolis,   prints,   and  pictures,   viz. 


/.-  Horses,  colts,  sheep,  and  other 
animals  (with  luimher  of  each), 
viz 


g. — Carriages  and  other  vehicles,   viz 


A. — Farming  stock  and  implements  of 
husbandry,    viz 


i. — Shipping,    and    shares    in    vessels 
viz 


k. — Machinery,  fixtures,  apparatus, 
and  tools  used  in  business, 
with  the  place  where  each  is 
situated,   viz 


I- — Patents,     copyrights,     and     trade- 
marks,   viz 


*»• — Goods  or  personal  property  of 
any  other  description,  with  the 
place  where  each  Is  situated 
viz 


I'romissorii  note,  dated  at  Oakland, 
Cul.,  April  11,  18 — ,  payable  June 
1st  after  date,  for  $200,  with  in- 
terest from  maturity  at  the  rate  of 
1  per  cent  per  month,  compounded 
monthly,  executed  by  A.  A.  Jones 
a  resident  of  San  Francisco,  Oal. 

(Set  out  other  notes  in  the  same 
way,  to  br  stated  separately,  and,  if 
necessary,  a  schedule  to  be  made  and 
attached  here,  with  a  note  stating 
their  actual  value  as  estimated,  and 
reasons    for    the    estimate.) 


Two    suits    of    clothes,    belonging    to 
self,   and  underwear,   etc 


None. 
None. 


None. 


None. 


None. 


None. 


200    I    00 


None. 
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JOHN  UOE,  Petitioner, 


Procedure] 


BANKRUPTCY    FORMS. 


F.  328. 


Schedule   B.    (3) 
Glioses  in  Action. 


(If    many,    attach    a    slip    as    fol- 

$ 

c. 

a. — Debts  due  petitioner   on   open   ac- 

Inwt)  : 

The  following  open  took  accounts  are 
due    to   petitioner  from   the   follow- 

ing-named  persons   for   merchandise 

sold  and  dcHrered  to  them: 

Peter   Doe,    Oakland,   Cat $   ',.25 

Hicltard    Roe,    Oakland,    Cal...   20. .5y 

Jane  Blnrk,  San  Francisco,  Cal  ."!„'. ',,S 

57 

S3 

.  .  (If    any    debts    are    statute-harred, 

so  state,  and  value  aecordinqly.) 

j. — Stocks  in  Incorporated  companies, 

interest    in    joint    stock    compa- 

nies,   and   negotiable   bonds.... 

Thirty  shares  in  Oakland  Bank 

500 

00 

d. — Unliquidated   claims   of   every   na- 

ture, with  their  estimated  value 

None. 

e. — Deposits  of  money  in  banking  in- 

stitutions   and    elsewhere 

None. 

Total    

557 

9^ 

JOHN  DOE.  Petitioner. 


Schedule  B.   (4) 

Property  in  Reversion,  Eemainder,  or  Expectancy,  including  Property  Held 

in  Trust  for  the  Debtor  or  Subject  to  any  Power  or  Right  to  Dispose  of 

or  to  Charge. 

(N.  B. — A  particular  description  of  each  interest  must  be  entered.  If  all  or  any  of 
the  debtor's  property  has  been  conveyed  by  deed  of  assignment,  or  otherwise,  for  the 
benefit  of  creditors,  the  date  of  such  deed  should  be  stated,  the  name  and  address  of  the 
person  to  whom  the  property  was  conveyed,  the  amount  realized  from  the  proceeds  thereof, 
and    the  disposal   of   the  sjirae.    as   far   as   known   to   the   debtor.) 


General   Interest. 


Property  Heretofore  Conveyed  for 
Benefit    of    Creditors. 

What  portion  of  debtor's  property 
has  been  conveyed  by  deed  or  as- 
signment, or  otherwise,  for  bene- 
fit of  creditors  ;  date  of  such  deed, 
name  and  address  of  party  to  whom 
conveyed:  amount  realized  there- 
from, and  disposal  of  same,  so  far 
as    known    to   debtor 

What  sum  or  sums  have  been  paid 
to  counsel,  and  to  whom,  for  serv- 
ices rendered,  or  to  be  rendered,  in 
this    bankruptcy     


General     Interest. 

Particular    Description. 

Supposed 

Value  of  Aly 

Interests. 

$ 

c. 

Property     in     money,     stock     shares, 

bonds,    annuities,    etc 

Rights    and    powers,    legacies    and    be- 

Xone. 

Xanr. 

Total 

AmountUeal- 
izcd  from 

Proceeds  of 
Property 
Conveyed. 


JOHN  DOE.  Petitioner. 


2645 


F.  328. 


BANKRUPTCY    FORMS. 
Schedule  B.   (5) 


[Code  Fed. 


A  Particular  Statement  of  the  Property  Claimed  as  Exempted  from  the 
Operation  of  the  Acts  of  Congress  Relating  to  Bankruptcy,  giving  each 
Item  of  Property  and  its  Valuation:  and  if  any  Portion  of  it  is  Rea] 
Estate,   its   Location,   Description,    and    Present    Use. 


Military  uniform,  arms,  and  equip- 
ments     

Property  claimed  to  be  exempted  by 
State  laws  ;  its  valuation  ;  wlietlier 
real  or  personal ;  its  description 
and  present  use ;  and  reference  giv- 
en to  the  statute  of  the  State  cre- 
ating   the    exemption 


Two  suits  of  wearing  apparel,  under- 
wear,  etc 

Section    690,    Code   of    Civil   Proce- 
dure  of  the  State   of   California. 


JOHN  DOE,  Petitioner. 


Schedule  B.   (6) 

Books,  Papers,  Deeds,  and  Writings  Relating  to  Bankrupt's  Business  and 

Estate. 

The  following  is  a  true  list  of  all  books,  papers,  deeds,  and  writings  relating  to  my 
trade,  business,  dealings,  estate  and  effects,  or  any  part  thereof,  which,  at  the  date  of 
this  petition,  are  in  my  posse.ssion  or  under  my  custody  and  control,  or  which  are  in  the 
possession  or  custody  of  any  person  in  trust  for  me,  or  for  my  use,  benefit,  or  advantage : 
and  aLso  of  all  others  which  have  l)een  heretofore,  at  any  time,  in  my  possession,  or 
under  my  custody  or  control,  and  which  are  now  held  by  the  parties  whose  names  are 
hereinafter  set  forth,  with  the  reason  for  their  custody  of  the  same. 


All  ledgers,  journals,  and  day  hooks  pertaining  to  the  partnership  busi- 
ness of  Blum  d-  Potts,  transacted  at  Oakland,  Cal.,  are  now  in  the  pos- 
session of   your  petitioner,   subject  to  the   order  of  this  court. 


The  deeds  to  the  real  estate  mentioned  in  the  foregoing  Schedule  B  are 
now  in  the  possession  of  your  petitioner,  subject  to  the  order  of  this 
court. 


Papers . 


All  promissory  notes  mentioned  in  the  foregoing  Schedule  B  2  (irith  the 
exception  of  those  in  the  Oakland  Bank,  as  hereinbefore  mentioned),  are 
now  in  the  possession  of  your  petitioner,  subject  to  the  order  of  this 
court. 


JOHN  DOE,  Petitioner. 


OATH   OF   SCHEDULE   B. 


United   States    of   America, 
District   of  


On   this 


day  of 


A.   D.   1 ,   before   me   personally  came  ,   the  person 

mentioned  in.  and  who  subscribed  to  the  foregoing  schedule,  and  who.  being  by  me  first 
duly  sworn,  did  declare  the  said  schedule  to  be  a  statement  of  all  his  estate,  both  real 
and   personal,   in  accordance  with  the  acts  of  Congress  relating  to  bankruptcy. 
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SUMMARY  OF  DEBTS  AND  ASSETS. 
(From  the  statements  of  the  bankrupt  in  Schedules  A  and   B.) 


Schedule  A 


Schedule  A 
Schedule  A 
Schedule  A 
Schedule  A 

Schedule  B 


Schedule  B 
Schedule  B 


Schedule  B 


1  (1)  Taxes  aud  debts  due  United  State; 

1  (2) 

1  (3) 

1  (4) 


Taxes  due  States,  counties,   districts,  and 

municipalities     

Wages     


Other    debts    preferred    by    law. 

Secured    claims    

Unsecured    claims    


Notes   and    bills    which   ought    to   be   paid 

by    other    parties    thereto 

Accommodation    paper    


2-d 
2-e 
2-f 

2- ft 
2-/ 
2-fc 
2-1 


Schedule  A,   total   

Real    estate     

Cash    on    hand 

Bills,    promissory    notes,    and    securities 

Stock    in    trade 

Household    goods,    etc 

Books,    prints,    and    pictures 

Horses,  cows,   and  other  animals 

Carriages   and  other  vehicles 

Farming    stock    and     implements 

Shipping    and    shares    in    vessels 

Machinery,    tools,    etc 

Patents,    copyrights,    and    trademarks.  . 

Other    personal    property 

Debts  due  on   open   accounts 

Stocks,    negotiable    bonds,    etc 

Policies    of     insurance 

Unliquidated    claims    


$ 

c. 

$ 

c. 

200 

00 

3.500 

00 

.7.37G 

00 

50 

85 

Deposits  of  money  in  banks  and  else- 
where       

Property  in  reversion,  remainder,  trust, 
etc 


Property  claimed   to  be  excepted. 

Books,    deeds,    and    papers 

Schedule   B,    total 


9.1,36 


I,. 500 


Official  form  No.  1,  prescribed  by  Supreme  Court. 
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F.  329. 

Partnership  Petition. 

To  the  Honorable .  Judge  of  the  District  Court  of  the  United 

States,  for  the  District  of : 

The  petition  of respectfully  represents: 

That  3^our  petitioners  and  have  been  partners  under  the  firm 

name  of  ,.  having  their  principal  place  of  business  at  — — ■ — , 

in  the  coimty  of  ,  and  district  and  State  of  — - — — ,  for  the 

greater  portion  of  the  six  months  next  immediately  preceding  the  filing  of 
this  petition;  that  the  said  partners  owe  debts  which  they  are  unable  to 
pay  in  full;  that  your  petitioners  are  willing  to  surrender  all  their  property 
for  the  benefit  of  their  creditors,  except  such  as  is  exempt  by  law,  and  de- 
sire to  obtain  the  benefit  of  the  acts  of  Congress  relating  to  bankruptcy. 

That    the    schedule    hereto    annexed,     (d)     marked    A,    and    verified    by 

oath,  contains  a  full  and  true  statement  of  all  the  debts  of  said 

partners,  (e)  and,  as  far  as  possible,  the  names  and  places  of  residence  of 
their  creditors,  and  such  further  statements  concerning  said  debts  as  are 
required  by  the  provisions  of  said  acts. 

That  the  schedule  hereto  annexed,  marked  B,  verified  by  

oath,  contains  an  accurate  inventory  of  all  the  property,  real  and  personal, 
of  said  partners,  and  such  further  statements  concerning  said  property'  as 
arc  required  by  the  provisions  of  said  acts. 

-And   said further   states   that   the    schedule    hereto    annexed, 

marked  C,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  (e)  and,  as  far  as  possible,  the  names  and  places  of 
residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule 
hereto  annexed,  marked  D,  verified  by  his  oath  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts. 

And   said  further   states  that  the   schedule  hereto   annexed, 

marked  E,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  resi- 
dence of  his  creditors,  and  such  further  statements  concerning  said  debts 
as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule 
hereto  annexed,  marked  F,  verified  by  his  oath,  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts. 

And  said  — further  states  that  the  schedule    hereto    annexed, 

marked  G.  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  resi- 
dence of  his  creditors,  and  such  further  statements  concerning  said  debts 
as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule  hereto 
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annexed,  marked  H,  verified  by  his  oath,  contains  an  accurate  inventor}'  of 
all  his  individual  property,  real  and  personal,  and  such  further  statements 
concerning  said  property  as  are  required  by  the  provisions  of  said  acts. 

And   said  further  states  that  the    schedule    hereto    annexed, 

marked  J,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  resi- 
dence of  his  creditors,  and  such  further  statements  concerning  said  debts 
as  are  required  by  the  provisions  of  said  acts,  and  that  the  schedule  hereto 
annexed,  marked  K,  verified  by  his  oath,  contains  an  accurate  inventory 
of  all  his  individual  property,  real  and  personal,  and  such  further  state- 
ments concerning  said  property  as  are  required  by  the  provisions  of  said 
acts. 

Wherefore,  your  petitioners  praj-  that  the  said  firm  may  be  adjudged  by 
a  decree  of  the  Court  to  be  bankrupts  vrithin  the  purview  of  said  acts,  (f) 


Petitioners. 


Attorney. 
.  the  petitioning  debtors  mentioned  and  described  in  the  fore- 


going petition,  do  hereby  make  solemn  oath  that  the  statements  contained 
therein  are  true  according  to  the  best  of  their  knowledge,  information  and 
l)€lief. 


Subscribed  and  sworn  to  before  me  this 


Petitioners, 
day  of  ,  A.  D. 


(Official  character.) 


[Schedules  to  be  annexed  corresponding  with  schedules  under  Form  No. 
1.]    Ante,  F.  328. 

(Official  Form  No.  2,  prescribed  by  Supreme  Court.) 

F.  .330. 
Creditors'  Petition. 


To  the  Honorable  - 

States,  for  the 

The  petition  of  — 

and  — — ,  of  - 


That 


-.  of 


— .  .ludge  of  the  District  Court  of  the  United 

—  District  of  . 

-,  of .  and  ,  of  , 

— ,  respectfulh'  shows: 

— ,  has  for  the  greater  portion  of  six  months 


n-ext  preceding  the  date  of  filing  this  petition,  had  his  |)rincipal  place  of 

business   [or  re.sided,  or  had  his  domicil],  at  ,  in  the  county  of 
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,  and  State  and  district  aforesaid,  and  owes  debts  to  the  amount 


of  $1,000. 

That  your  petitioners  are  creditors  of  said ,  having  provable 

claims  amounting  in  the  aggregate,  in  excess  of  securities  held  by  them,  to 
the  sum  of  $500.  That  the  nature  and  amount  of  yxjur  petitioners'  claims 
are  as  follows: 


And  your  petitioners  further  represent  that  said  is  insolvent, 

and  that  within  four  months  next  preceding  the  date  of  this  petition  the 

said committed  an  act  of  bankruptcy,  in  that  he  did  heretofore, 

to  wit,  on  the  day  of ■ 


Wherefore  your  petitioners  pray  that  service  of  this  petition,  with  a 
subpoena,  may  be  made  upon  ,  as  provided  in  the  acts  of  Con- 
gress relating  to  bankruptcy,  and  that  he  may  be  adjudged  by  the  Court  to 
be  a  bankrupt  within  the  purview  of  said  acts. 


Petitioners. 


Attorney. 
United  States  of  America, 

District  of . 


— ,  ,  ,  being  tbree  of  the  petitioners  above 

named,  do  hereby  make  solemn  oath  tlmt  the  statements  contained  in  the 
foregoing  petition,  subscribed  by  them,  are  true. 

Before  me, ,  this day  of ,  18 — . 


(Official  character.) 
[Schedules  to  be  annexed  corresponding  with  schedules  under  Form  No. 
1.]     Ante,  F.  328. 

(Official  Form  No.  3,  prescribed  by  Supreme   Court.) 

F.  331. 

Order  to  Show  Cause  upon  Creditors'  Petition. 

In  the  District  Court  of  the  United  States  for  the  District  of 


In  the  matter  of  1 

>ln  Bankruptcy. 


!■ 


Upon  consideration  of  the  petition  of that  be 

declared  a  bankrupt,  it  is  ordered,  that  the  said  do  appear  at 
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this  Court,  as  a  Court  of  bankruptcy,  to  be  holden  at  ,  in  the 

district  aforesaid,  on  the  day  of  ,  at   o'clock  in  the 

noon,  and  show  cause,  if  any  there  be,  why  the  prayer  of  said  petition 

should  not  be  granted;  and 

It  is  further  ordered  that  a  copy  of  said  petition,  together  with  a  writ  of 
subpoena,  be  served  on  said ,  by  delivering  the  same  to  him  per- 
sonally or  by  leaving  the  same  at  his  last  usual  place  of  abode  in  said 
idistrict,  at  least  five  days  before  the  day  aforesaid. 

Witness  the  Honorable ,  Judge  of  the  said  Court,  and  the  seal 

thereof,  at  ,  in  said  district,  on  the  day  of  ,  A.  D. 

18—. 

[Seal  of  the  Court]  , 

Clerk. 
(Official  Form  No.  4,  prescribed  by  Supreme  Court.) 

F.  332. 
SubDoena  to  Alleged  Bankrupt. 

TJnited   States  of  America, 
District  of 


To  ,  in  said  district,  greeting: 

For  certain  causes  offered  before  the  District  Court  of  the  United  States 

of  America  within  and  for  the District  of ,  as  a  Court 

■of  bankruptcy,  we  command  and  strictly  enjoin  you,  laying  all  other 
matters  aside  and  notwithstanding  any  excuse,  that  you  personally  ap- 
pear before  our  said  District  Court  to  be  holden  at  ,  in  said  dis- 
trict, on  the  day  of  ,  A.  D.   189 — ,  to  answer  to  a 

petition  filed  by  in  our  said  Court,  praying  that  you  may  be 

adjudged  a  bankrupt;  and  to  do  further  and  receive  that  which  our  said 
District  Court  shall  consider  in  this  behalf.  And  this  you  are  in  nowise 
to  omit,  under  the  pains  and  penalties  of  what  may  befall  thereon. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at  ,  this  day  of  ,  A.  D.  189 — . 

[Seal  of  the  Court]  , 

Clerk. 
(Official  Form  No.  5,  prescribed  by  Supreme  Court.) 

F.  333. 
Denial  of  Bankruptcy. 

In  the  District  Court  of  the  United   States,  for  the  District 

of  ■ . 

In  the  Matter  of 

In  Bankruptcy. 


At ,  in  said  district,  on  Wie  day  of  ,  A.  D.  18—. 

And  now  the  said  •  appears,  and  denies  that  he  has  com- 
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mitted  the  act  of  banki-uptcy  set  forth  in  said  petition,  or  that  he  is  in- 
solvent, and  avers  that  he  should  not  be  declared  bankrupt  for  any  cause 
in  said  petition  alleged;  and  this  he  prays  may  be  inquired  of  by  the  Court, 
[or.  he  demands  that  the  same  may  be  inquired  of  by  a  jury] 

Subscribed  and  sworn   to  before  me   this day  of  .  A. 

D.  18—. 


(Official  character.) 
(Official  Form  No.  6,  prescribed  by  Supreme  Court.) 

F.  334. 

Older  for  Jury  Trial. 

In  the  District  Court  of  the  I'nited  States,  for  the  District 

of  . 

In  the  Matter  of 

In  Bankruptcy. 


At ,  in  said  district,  on  the  day  of ,  A.  D.  18 — . 

Upon  the  demand  in  writing  filed  by ,  alleged  to  be  a  bankrupt, 

that  the  fact  of  the  commission  by  him  of  an  act  of  bankruptcy,  and  the 
fact  of  his  insolvency  may  be  inquired  of  by  a  jury,  it  is  ordered,  that  said 
issue  be  submitted  to  a  jury. 

[Seal  of  the  Court]  , 

Clerk. 
(Official  Form  No.  7,  prescribed  by  Supreme  Court.) 

F.  335. 

Special  Warrant  to  Marshal. 

In  the  District  Court  of  the  United  States,  for  the  District 

of  . 

In  the  Matter  of 

•  In  Bankruptcy. 


To  the  marshal  of  said  district  or  to  either  of  his  deputies,  Greeting: 

Whereas  a  petition   for  adjudication  of  bankruptcy  was,  on  the  

day  of  ,  A.  D.  18—,  filed  against ,  of  the  county  of 

and  State  of  ,  in  said  district,  and  said  petition  is 

still   pending;    and  whereas  it   satisfactorily  appears  that  said 


has  committed  an  act  of  bankruptcy  [or  has  neglected,  or  is  neglecting,  or 
is  about  to  so  neglect  his  property  that  it  has  thereby  deteriorated,  or  is 
thereby   deteriorating,  or   is   about  thereby  to   deteriorate    in   value],    ynn 
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are  therefore  authorized  and  required  to  seize  and  take  possession  of  all  the 

estate,  real  and  personal,  of  said ,  and  of  all  his  deeds, 

books    of   account,    and   papers,   and    to    hold    and    keep   the    same   safely 
subject  to  the  further  order  of  the  Court. 

Witness  the  Honorable -,  judge  of  the  said  Court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the of ,  A.  D. 

189—. 

[Seal  of  the  Court]  , 

Clerk. 
Return  by  Marshal  Thereon. 

By  virtue  of  the  within  warranty  I  have  taken  possession  of  the  estate 

of  the  within-named ,  and  of  all  his  deeds,  books  of  account, 

a.nd  papers  which  have  come  to  my  knowledge. 


Marshal  [or  Deputy  Marshal.] 
Fees  and  Expenses. 


1.  Service  of  warrant 

2.  Necessary  travel,  at  the  rate  of  six  cents  a  mile  each  way 

3.  Actual   expenses   in    custody   of   property   and   other   services,    as 

follows _ 


[Here  state  the  particulars] 


Marshal  [or  Deputy  Marshal.] 

District  of ,  A.  D.  18 — . 

Personally  appeared  before   me  the  said  ,   and   made  oatii 

that  the  above  expenses  returned  by  him  have  been  actually  incurred  and 
j)aid  by  him,  and  are  just  and  reasonable. 


Referee  in  Bankruptcy. 
(Official  Form  No.  8,  prescribed  by  Supreme  Court.) 

F.  336. 
Bond  of  Petitioning  Creditor. 

Know  all  men  by  these  presents:     That  we, ,  as  prineipa!, 

and ,  as  sureties  are  held  and  firmly  bound  into  XY,  in  the  full 

and  just  sum  of  dollars,  to  be  paid  to  the  said  XY  executors,  ad- 
ministrators, or  assigns,  to  which  payment  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly  and  several- 
ly, by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  189 — . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
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ruptcy  has  been  filed  in  the  District  Court  of  the  United   States  for  the 

District  of  against  the  said  XY,  and   the  said 

lias  applied  to  that  Court  for  a  warrant  to  the  marshal  of 

said  District  directing  him  to  seize  and  hold  the  property  of  said  XY,  sub- 
ject to  the  further  orders  of  said  District  Court. 

Now,   therefore,   if  such  a   warrant   shall  issue    for   the   seizure   of  said 

property,  and  if  the  said  shall  indemnify  the   said  ^ 

for  such  damages  as  he  shall  sustain  in  the  event  such  seizure  shall  prove 
to  have  been  wrongfully  obtained,  then  the  above  obligation  to  be  void;, 
otherwise  to  remain  in  full  force  and  virtue. 

.     [Seal] 

.     [Seal] 

.     [Seal] 

Sealed  and  delivered 
in  presence  of 


Approved  this day  of ,  A.  D.  189 — . 


District  Judge. 
(Official  Form  No.  9,  prescribed  by  Supreme  Court.) 


F.  337. 

Bond  to  Marshal. 

Know  all  men  by  these  presents:     That  we,  ,  as  principal,  and' 

,  as  sureties,  are  held  and  firmly  bound  unto ,  marshal 


of  the  United  States  for  the  District  of  ,  in  the  full 

and  just  sum  of  dollars,  to  be  paid  to  the  said  ,  his 

executors,  administrators,  or  assigns,  to  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors,  and  administrators,  joint- 
ly and  severally,  by  these  presents. 

Signed  and  sealed  this day  of  ,  A.  D.  189 — . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in 
bankruptcy  has  been  filed  in  the  District  Court  of  the  United  States  for 

the  District  of ,  against  the  said  ,  and  the 

said  Court  has  issued  a  warrant  to  the  marshal  of  the  United  States  for 

said  District,  directing  him  to  seize  and  hold  property  of  the  said  ■ — , 

subject  to  the  further  order  of  the  Court,  and  the  said  property  has  been 
seized  by  said  marshal  as  directed,  and  the   said  District  Court,  upon  a 

petition  of  said  has  ordered  the  said  property  to  be  released  to 

him. 

Now,  therefore,  if  the  said  property  shall  be   released  according  to  the 

said  ,  and  the  said  ,  being  adjudged  a  bankrupt,  shall 

turn  over  said  property  or  pay  the  value  thereof  in  money  to  the  trustee,^ 

2G54 


Procedure]  BANKRUI'TCY    FORMS.  F.  3oS. 

then  the  above  obligation  to  be  void;  otherwise  to  remain  in  full  force  and 
virtue. 

.     [Seal] 

.     [Seal] 

• .     [Seal] 

Sealed  and  delivered 
in  presence  of 


Approved  this  day  of  ,  A.  D.  189 — . 


District  Judge. 

(Official  Form  No.  10,  prescribed  by  Supreme  Court.) 


F.  338. 
Adjudication  that  Debtor  is  not  Bankrupt. 

In  the  District  Court  of  the  United  States  for  the  District 

of  . 

In  the  Matter  of 

In  Bankruptcy. 


At  ,  in  said  District,  on  day  of  ,  A.  D.  18 ,  be- 
fore the  Honorable ,  judge  of  the  District  of  . 

This  cause  came  on  to  be  heard  at  in  said  Court,  upon  the 

petition  of  that  be  adjudged  a  bankrupt  within  the 

true  intent  and  meaning  of  the  acts  of  Congress  relating  to  bankruptcy, 
and  [here  state  the  proceedings,  whether  there  was  no  opposition,  or,  if 
opposed,  state  what  proceedings  were  had.] 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause  [and 
the  arguments  of  counsel  thereon,  if  any],  it  was  foimd  that  the  facts  set 
forth  in  said  petition  were  not  proved;  and  it  is  therefore  adjudged  that 

said  was  not  a  bankrupt,  and  that  said  petition  be  dismissed, 

with  costs. 

Witness  the  Honorable  ,  judge   of  said  Court,  and  the  seal 

thereof,  at  in  said  District  on  the day  of ,  A.  D., 

18 . 

[Seal  of  the  Court] 


Clerk. 
(Official  Form  No.  11,  prescribed  by  Supreme  Court.) 
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F.  339. 

Adjudication  of  Bankruptcy. 

In  the  District  Court   of  the  United  States   for  the —  District 

of  . 

In  tlie  Matter  of  "] 

-In  Bankruptcy. 


Bankrupt.       J 

At  ,  in  said  District,  on  the  day  of  ,  A.  D.  18 — , 

before  the  Honorable  ,  judge  of  said  Court  in  bankruptcy,  the 

petition  of  that  be  adjudged  a  bankrupt,  within  the 

true  intent  and  meaning  of  the  acts  of  Congress  relating  to  bankruptcy, 
having  been  heard  and  duly  considered,  the  said  — - — is  hereby  de- 
clared and  adjudged  bankrupt  accordingly. 

Witness   the  Honorable  ,   judge   of   said   Court,   and   the    seal 

thereof,  at  ,  in  said  District,  on  the  day  of  ,  A.  D. 

18 . 

[Seal  of  the  Court] 


Clerk. 
(Official  Form  No.  12,  prescribed  by  Supreme  Court.) 

F.  340. 

Appointment,  Oath,  and  Report  of  Appraisers. 

In  the  District  Court  of  the   United  States   for  the  — District 

of  . 


In  the  Matter  of 


-In  Bankruptcy. 


Bankrupt. 


It  is  ordered  that  ,  of ,  of  ,  and 

of ,  three  disinterested  persons  be,  and  they  are  here- 
by, appointed  appraisers  to  appraise  the  real  and  personal  property  belong- 
ing to  the  estate  of  the  said  bankrupt  set  out  in  the  schedules  now  on  file 
in  this  Court,  and  report  their  appraisal  to  the  Court,  said  appraisal  to  be 
made  as  soon  as  may  be,  and  the  appraisers  to  be  duly  sworn. 

Witness  my  hand  this day  of ,  A.  D.  18 . 


Referee  in  Bankruptcy. 
—  District  of  -. — ss. 


Personally  appeared  the  within-name^i   and    severally    m^e 
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oath  that  they  will  fully  and  fairly  appraise  the  aforesaid  real  and  person- 
al property  according  to  their  best  skill  and  judgment. 


Subscribed  and  sworn  to  before  me  this  day  of ,  A.  D.  189- 


(Official  eharacter.) 
We,  the  undersigned,  having  been  notified  that  we  were  appointed  to  esti- 
mate and  appraise  the  real  and  personal  property  aforesaid,  have  attended 
to  the  duties  assigned  us,  and  after  a  strict  examination  and  careful  in- 
quiry, we  do  estimate  and  appraise  the  same  as  follows: 


In  witness  whereof  we  hereunto  set  our  hands,  at  ,  this 

day  of ,  A.  D.  18 . 


(OflBcial  Form  No.  13,  prescribed  by  Supreme  Court.) 

F.  341. 

Order  of  Reference. 

In  the  District  Court  of  the  United  States  for  the  District 

of  . 


In  the  Matter  of 


-In  Bankruptcy. 


Bankinipt. 


Whereas  ,  of  ,  in  the  county  of  and 

District   aforesaid,  on  the  day  of  ,  A.  D.   18 ,  was  duly 

adjudged  a  bankrupt  upon  a  petition  filed  in  this  Court  by   [or,  against] 

him  on  the day  of  .  A.  D.  189 — .  according  to  the  provisions 

of  the  acts  of  Congress  relating  to  bankruptcy. 

It  is  thereupon  ordered  that  said  matter  be  referred  to  ,  one 

of  the  referees  in  bankruptcy  of  this  Court,  to  take  suc'h  further  proceed- 
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ings  therein  as  are  required  by  said  acts;  and  that  the  said 


.-liall  attend  before  said  referee  on  tlie  day  of  ,  at  , 

and  thenceforth  shall  submit  to  such  orders  as  may  be  made  by  said 
referee  or  by  this  Court  relating  to  said  bankruptcy. 

Witness  the  Honorable  ,  judge  of  the  said  Court,  and  the  seal 

thereof,  at  in  said  District,  on  the  day  of  ,  A.  D. 

18 . 

[Seal  of  the  Court] 


Clerk. 
(Official  Form  No.  14,  prescribed  by  Supreme  Court.) 

F.  342. 

Order  of  Reference  in  Judge's  Absence. 

In  the  District  Court  of  the  United  States  for  the  District 

of . 

In  the  Matter  of 

-In  Bankruptcy. 


Whereas  on  the day  of ,  A.  D.  18 ,  a  petition  was  filed  to 

],jive  — ,  of  ,  in  the  county  of  and  District 

aforesaid,  adjudged  a  bankrupt  according  to  the  provisions  of  the  acts  of 
Congress  relating  to  bankruptcy;  and  whereas  the  judge  of  said  Court  was 
absent  from  said  District  at  the  time  of  filing  said  petition  [(or,  in  case  of 
involuntary  bankruptcy,)  on  the  next  day  after  the  last  day  on  which 
pleadings  might  have  been  filed,  and  none  have  been  filed  by  the  bankrupt 
or  any  of  his  creditors],  it  is  thereupon  ordered  that  the  said  matter  be 

referred  to  ,  one  of  the  referees  in  bankruptcy  of  this  Court,  to 

consider  said  petition  and  take  such  proceedings  therein  as  are  required  by 

said  acts;  and  that  the  said shall  attend  before  said  referee  on 

the  day  of ,  A.  D.  189—,  at  . 

Witness  my  hand  and  the  seal  of  the  said  Court  at  ,  in  said 

District,  on  the day  of ,  A.  D.  189—. 

[Seal  of  the  Court] 


Clerk. 
(Official  Form  Xo.  15,  prescribed  by  Supreme  Court.) 

F.  343. 

Referee's  Oath  of  Office. 

,  do  solemnly  swear  that  I  will  administer  justice  without 


respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich,  and  that 
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I  will  faithfully  and  impartially  discharge  and  perform  all  the  duties  in- 
cumbent on  me  as  referee  in  bankruptcy,  according  to  the  best  of  my 
abilities  and  understanding,  agreeably  to  the  constitution  and  laws  of  the 
United  States.     So  help  me  God. 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  18 — . 


District  Judge. 
(Official  Form  No.  16,  prescribed  by  Supreme  Court.) 

F.  344. 
Bond  of  Referee. 

Know  all  men  by  these  presents,  that  we  ,  of  ,  as 

principal,  and  of and  —  of  — ■ ,  as 

sureties,  are  held  and  firmly  bound  to  the  United  States  of  America  in  the 

sum  of of  dollars,  lawful  money  of  the  United  States,  to  be  paid 

to  the  said  United  States,  for  the  payment  of  which,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  and  administrators  jointly 
and  severally  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  189 — . 

The  condition  of  this  obligation  is  such  that  whereas  the  said  


has  been  on  the day  of ,  A.  D.  18 ,  appointed  by  the  Honor- 
able   ,  judge  of  the  District  Ck)urt  of  the  United  States  for  the 

District  of  ,  a  referee  in  bankruptcy  in  and  for  the 

county  of  ,  in  said  district,  under  the  acts  of  Congress  relating 

to  bankruptcy. 

Now,  therefore,  if  the  said shall  well  and  faithfully  discharge 

and  perform  all  the  duties  pertaining  to  the  said  office  of  referee  in  bank- 
niptcy,  then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force 
and  virtue. 

Signed  and  sealed 
in  the  presence  of 

■ [L:  S.T 

■ [L:  R.] 

[L:  S.] 

Approved  this day  of ,  A.  D.  189 — . 


District  Judge. 
(Official  Form  No.  17,  prescribed  by  Supreme  Court.) 
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F.  34;-). 
Notice  of  First  Meeting  of  Creditors. 
In  the  District  Court  of  the   United  States  for  the  — 

of . 

In  the  Matter  of  1 

- —  Un  Bankruptcy. 

Bankrupt.       j 


District 


-,  in  the  county  of 


To  the  creditors  of ,  of 

and  district  aforesaid,  a  bankrupt. 

Notice  is  hereby  given  that  on  the  day  of  ,  A.  D.  18—, 

^hg   said  was   duly  adjudicated   bankrupt;    and   that  the   first 

meeting  of  his  creiiitors  will  be  held  at ■  in  — ,  on  the 

^ay  of  ,  A.  D.  18 ,  at  o'clock  in  the  noon,  at  which 

time  the  said  creditors  may  attend,  prove  their  claims,  appoint  a  trustee, 
examine  the  bankrupt  and  transact  such  other  business  as  may  properly 
come  before  said  meeting. 


Referee  in  Bankruptcy. 
(Official  Form  No.  18,  prescribed  by  Supreme  Court.) 

F.  34G. 


List  of  Debts  Proved  at  First  Meeting. 

In  the  District  Court  of  the  United  States  for  the  

of . 


District 


In  the  Matter  of 


Bankrupt.  J 


In  Baukruptcy. 


At 
before 


-,  in  said  district,  on  the day  of 

-,  referee  in  bankruptcy. 


-,  A.  D.  18- 


The  following  is  a  list  of  creditors  who  have  this  day  proved  their  debts: 


Names  of  Creditors 

Rasidence 

Debts  Proved 

Dolls. 

Cts. 

Referee  in  Bankruptcy. 
(Official  form  No.  19  prescribed  by  Supreme  Court.) 
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F.  347. 

General  Letter  of  Attorney  in  Fact  when  Creditor  is  not  Represented  by 

Attorney  at  Law. 

In  the  District  Court  of  the  United  States  for  District 

of  . 

In  the  Matter  of 


•In  Bankruptcy. 
Bankrupt.  J 


To 


I,   ,.  of  ■ — ,   in   the   county   of  and 

State  of  ,  do  hereby  authorize  you,  or  any  one  of  you,  to  at- 
tend the  meeting  or  meetings  of  creditors  of  the  bankrupt  aforesaid  at  a 
court  of  bankruptcy,  wherever  advertised  or  directed  to  be  holden,  on  the 
day  and  at  the  hour  appointed  and  notified  by  said  court  in  said  matter, 
or  at  such  other  place  and  time  as  may  be  appointed  by  the  court  for  hold- 
ing such  meeting  or  meetings,  or  at  which  such  meeting  or  meetings,  or 
any  adjournment  or  adjournments  thereof  may  be  held,  and  then  and  there 
fro!ii  time  to  time,  as  often  as  there  may  be  occasion,  for  me  and  in 
my  name  to  vote  for  or  against  any  proposal  or  resolution  that  may  be  then 
submitted  under  the  acts  of  Congress  relating  to  bankruptcy;  and  in  the 
choice  of  trustee  or  trustees  of  the  estate  of  the  said  bankrupt,  and  for 
me  to  assent  to  such  appointment  of  trustee;  and  with  like  powers  to  at- 
tend and  vote  at  any  other  meeting  or  meetings  of  creditors,  or  sitting  or 
sittings  of  the  court,  which  may  be  held  therein  for  any  of  the  purposes 
aforesaid;  and  also  to  accept  any  composition  proposed  by  said  bankrupt 
in  satisfaction  of  his  debts,  and  to  receive  pajnnent  of  dividends  and  of 
money  due  me  under  any  composition,  and  for  any  other  purpose  in  my  in- 
terest whatsoever,  with  full  power  of  substitution. 

m  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my 
seal  the day  of ,  A.  D.  189—. 


[L.  S.] 


Signed,  sealed,  and  delivered  in  presence  of 

Acknowledged  before  me  this day  of ,  A.  D.  189 — . 

[Official  character.) 
{OfScial  form  No.  20  prescribed  by  Supreme  Court.) 
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F.  343. 
Special  Letter  of  Attorney  in  Fact. 

In  the  Matter  of  1 

Vln  Bankruptcy. 

Bankrupt. 


To 


I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  cred- 
itors  in  this  matter,  advertised  or  directed  to  be  holden  at  -  -, 
on  the day  of  ,  before ,  or  any  adjournment  there- 
of, and  then  and  there   for and  in name 

to  vote  for  or  against  any  proposal  or  resolution  that  may  be  lawfully  made 
or  passed  at  such  meeting  or  adjourned  meeting,  and  in  the  choice  of  trus- 
tee or  trustees  of  the  estate  of  the  said  bankrupt. 

In  witness  whereof  I  have  hereunto  signed  ray  name  and  affixed  my  seal 
the  day  of ,  A.  D.  189—. 


[L.  S.] 


Signed,  sealed,  and  delivered  in  presence  of 


Acknowledged  before  me  tliis day  of ,  A.  D.  18- 


[Olficial    character.] 
(Official  form  No.  21  prescribed  by  Supreme  Court.) 

F.  349. 

Appointment  of  Trustee  by  Creditors. 

In  the  District  Court  of  the  United  States  for  District 

of . 

In  the  Matter  of  'j 
I  In  Bankruptcy. 


Bankrupt.    J 

At  ,  in  said  district,  on  the  day  of  ,  A.  D.  18 , 

before ,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  cred- 
itors in  the  above  bankruptcy,  and  of  which  due  notice  has  been  given 
in  the  [here  insert  the  names  of  the  newspaper  in  which  notice  was  pub- 
lished j,  we,  whose  names  are  hereunder  written,  being  the  majority  in  num- 
ber and  in  amount  of  claims  of  the  creditors  of  the  said  bankrupt,  whose 
claims  have  been  allowed,  and  who  are  present  at  this  meeting,  do  hereby 

appoint  ,  of  ,  in   the  coimty   of   ,  and 
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-,  to  be  the  trustee —  of  the  said  bankrupt's  estate 


Ordered   that  the   above   appointment   of   trustee,   be,   and   the   same   is 
hereby  approved. 


Keferee  in  Bankruptcy. 
(Official  form  No.  22  prescribed  by  Supreme  Court.) 


F.  350. 
Appointment  of  Trustee  by  Referee. 


In  the  District  Court  of  the  United  States  for 

of  . 

In  the  Matter  of 


-In  Bankruptcy. 


District 


Bankrupt. 

in  said  district,  on  the day 

,  referee  in  bankruptcy. 


of 


A.  D.  18- 


At  

before  

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  cred- 
itors under  the  said  bankruptcy,  and  of  which  due  notice  has  been  o-iven 
in  the  [here  insert  the  name  of  the  newspapers  in  which  notice  was  pub- 
lished], I,  tlie  undersigned  referee  of  the  said  court  in  bankruptcy,  sat  at 
the  time  and  place  above  mentioned,  pursuant  to  such  notice,  to  take  the 
proof  of  debts  and  for  the  choice  of  trust  under  the  said  bankruptcy; 
and  I  do  hereby  certify  that  the  creditors  whose  claims  had  been  allowed 
and  were  present,  or  duly  represented,  failed  to  make  choice  of  a  trustee 

of  said  bankrupt's  estate,  and  therefore  I  do  hereby  appoint , 

of : ,  in  the  county  of and  State  of  ,  as 

trustee  of  the  same. 


Referee  in  Bankruptcy. 
(Official  form  No.  23  prescribed  by  Supreme  Court.) 
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F.  351. 

Notice  to  Trustee  of  His  Appointment. 

In  the  District  Court  of  the  United  States  for  the  Dietrict 

of . 

In  the  Matter  of  ^ 


Lin  Bankruptcy. 

Bankrupt.  J 

rj>Q ^  of ,  in  the  county  of  ,  and 

District  aforesaid: 

1  hereby  notify  you  that  you  were  duly  appointed  trustee  [or  one  of  the 
ti-ustees]  of  the  estate  of  the  above-named  bankrupt  at  the  first  meeting 
of  the  creditors,  on  the  day  of ,  A.  D.  18 ,  and  I  have  ap- 
proved said  appointment.     The  penal   sum  of  your  bond  as  such  trustee 

has  been   fixed  at  dollars.     You  are  required  to  notify   me 

forthwith  of  your  acceptance  or  rejection  of  the  trust. 

Dated  at  ,  the  day  of ,  A.  D.  18 . 


Referee  in  Bankruptcy. 
(Official  form  No.  24  prescribed  by  Supreme  Court.) 

F.  352. 

Bond  of  Trustee. 

Know  all  men  by  these  presents,  that  we, ,  of 


principal,   and  ,   of ,  and  of , 

as  sureties,  are  held  and  firmly  bound  unto  the  United  States  of  America 

in   the   sum   of   dollars,    in   lawful    money    of   the    United 

i^tates,  to  be  paid  to  the  said  United  States,  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves  and  our  heirs,  executors,  and  adminis- 
trators, jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this  day  of ,  A.  D.  189 — . 

The  condition  of  this  obligation  is  such  that  whereas  the  above-named 

was,   on  the  day  of ,  A.   D.    189 — ,  appointed 

trustee  in  the  case  pending  in  bankruptcy  in  said  court,  wherein  


js  the  bankrupt,  and  he,  the  said -,  has  accepted  said  trust 

with  all  the  duties  and  obligations  pertaining  thereunto: 

Now,  therefore,  if  the  said ,   tmstee   as  aforesaid,   shall 

obey  such  orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall 
faithfully  and  truly  account  for  all  the  moneys,  assets,  and  effects  of  the 
estate  of  said  bankrupt  which  shall  come  into  his  hands  and  possession, 
and  shall  in  all  respects  faithfully  perform  all  his  oflTicial  duties  as  said 
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trustee,  then  this  obligation  to  be  void;  otherwise,  to  remain  in  full  force 
and  virtue. 


.  [Seal] 

.  [Seal] 

Signed  and  sealed  .  [Seal] 

in  presence  of 


(Official   form   No.  25  prescribed   by   Supreme  Court.) 

F.  35:J. 
Order  Approving  Trustee's  Bond. 

At  a  court  of  bankruptcy,  held  in  and  for  the District  of 

,  at ,  this day  of ,  189—. 


Before  ,  referee  in  bankruptcy,  in   the   District   Goui't   of   the 

United  States  for  the District  of  . 

In  the  Matter  -if  "N 

■ Hn  Bankruptcy. 

Bankrupt.  J 

It   appearing   to   the   court ,   of ,   and    in    said 

district,  has  been  duly  appointed  trustee  of  the  estate  of  the  above-named 
bankrupt,  and  has  given  a  bond  with  sureties  for  the  faithful  performance 
of  his  official  duties,  in  the  amount  fixed  by  the  creditors   [or  by  order  of 

the  court],  to  wit,  in  the  sum  of dollars,  it  is  ordered 

that  the  said  bond  be,  and  the  same  is  hereby,  approved. 


Eeferee  in  Bankruptcy. 
(Official  form  No.  26  prescribed  by  Supreme  Court.) 

F.  354. 
Order  that  No  Trustee  be  Appointed. 

In  the  District  Court  of  the  United  States  for District 

of . 

In  the  Matter  of  "~| 

Lin  Bankruptcy. 

Bankrupt.    I 

It  appearing  that  the  schedule  of  the  bankrupt  discloses  no  assets,  and 
that  no  creditor  has  appeared  at  the  first  meeting,  and  that  the  appoint- 
ment of  a  trustee  of  the  bankrupt's  estate  is  not  now  desirable,  it  is  here- 
by ordered  that,  until  further  order  of  the  court,  no  trustee  be  appointed 
and  no  other  meeting  of  the  creditors  be  called. 


Referee    in    Bankruptcy. 
(Official  form  No.  27  prescribed  by  Supreme  Court.) 
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F.  355. 
Order  for  Examination  of  Bankrupt. 

In  the  District  Court  of  the   United  States  for  District 

of . 

In  the  Matter  of  ^ 

I  In  Bankruptcy. 

Bankrupt,  j 

At ,  on  the  day  of ,  A.  D.  18 . 

Upon  the  application  of ,trustee  of  said  bankrupt  [or  cred- 
itor of   said   bankrupt],   it   is   ordered   that   said   bankrupt   attend   before 

,  one  of  the  referees  in  bankruptcy  of  this  court,  at , 

on  the day  of ,  at o'clock  in  the  — ■ noon,  to  submit  to 

examination  under  the  acts  of  Congress  relating  to  bankruptcy,  and  that  a 
copy  of  thi.s  order  be  delivered  to  him,  the  said  bankrupt,  forthwith. 

Referee  in  Bankruptcy. 
(Oiricial  form  No.  28  prescriued  by  Supreme  Court.) 

F.  356. 
Examination  of  Bankrupt  or  Witness. 

In  the  District  Court  of  the  United  States  for  District 

of . 

In  the  Matter  of  'j 

—  J»In  Bankruptcy, 

Bankrupt,  j 

At ,  in  said  district,  on  the  day  of  — — — ,  A.  D.  18 , 

before  ,  one  of  the  referees  in  bankruptcy  of  said  court, 

,  of ,  in  the  county  of and  state  of , 

being  duly  sworn  and  examined  at  the  time  and  place  above  mentioned, 
upon  his  oath  says:    [Here  insert  substance  of  examination  of  party]. 


Referee    in    Bankruptcy. 
(OMicial  form  No.  29  prescribed  by  Supreme  Court.) 


F.  357. 
Summons  to  V/itness. 


To  -    - : 


"Wliereas,  ,  of ,  in  the  county  of , 

and  State  of  ,  has  been  duly  adjudged  bankrupt,  and  the  pro- 
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-ceeding  in  bankruptcy  is  pending  in  tlie  Distiict  Court  of  the  United 
•  States  for  the District  of  . 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally 

lo  be  and  apj^ear  before ,  one  of  the  referees  in  bankruptcy  of 

tnc  said  Court,  at ,  on  the  day  of  ,  at  

o'clock  in  the  noon,  then  and  there  to  be  examined  in  relation  to 

said  bankruptcy. 

Witness  the  Honorable  ,  judge  of  said  Court,  and  the  seal 

.thereof  at ,  this  day  of ,  A.  D.  189—. 

Clerk. 
Return  of  Summons  to  Witness. 

Jn  the  District  Court  of  the  United  States  for  District 

of  . 

In  the  Matter  of  ^ 

Hn  Bankniptcy. 

Banknipt.  J 

On  this  day  of ,  A.  D.  18 ,  before  me  came  , 


of    ,    in    the   county   of    and    State    of    , 

and  makes  oath,  and  says  that  he  did,  on ,  the  — —  day  of  — — , 

A.   D.   189 — ,  personally   serve ,   of ,   in   the   county   of 

and  State  of ,  with  a  true  copy  of  the  summons 

hereto  annexed,  by  delivering  the  same  to  him;  ami  he  further  makes  oath 
and  says  that  he  is  not  interested  in  the  proceeding  in  bankruptcy  named 
in  said  summons. 


Subscribed  and  sworn  to  before  me  this  day  of 

A.  D.   18 . 


(Official  form  No.  30,  prescribed  by  Supreme  Court.) 

F.  358. 
Proof  of  Unsecured  Debt. 

In  the  District  Court  of  the  United  States,  for  the  Northern  District  of 

California. 


In  the  Matter  of 
JOHN  DOE, 

Bankrupt.  ^ 


No.   

Proof  of  Unsecured  Debt. 
Sec.  57. 
In  Bankruptcy. 


At  San   Francisco,  in  said  Northern   District  of  California,  on  the  

day  of ,  A.  D.  1 ,  came  Peter  Simple,  of  the  city  and  county  of 
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San  Francisco,  State  of  California,  in  said  Northern  District  of  California, 
and  made  oath,  and  says  that  John  Doe,  the  person  against  whom  a  pe- 
tition for  adjudication  of  bankruptcy  has  been  filed,  was,  at  and  before 
the  tiling  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  said  de- 
ponent in  the  sum  of  twelve  hundred  dollars:  that  the  consideration  of  said 
debt  is  as  follows:  goods,  wares,  and  merchandise  sold  and  delivered  with- 
in two  years  last  past  by  the  said  Peter  Simple  to  the  said  John  Doe,  as 
is  more  fully  set  forth  in  the  itemized  bills  hereunto  annexed,  and  marked 
B  and  made  a  part  hereof;  that  no  part  of  said  debt  has  been  paid  (except 
as  is  set  forth  in  the  statement  hereunto  annexed  marked  Exhibit  A,  and 
made  a  part  hereof);   that  there  are  no  set-offs  or  counterclaims   to  the 

same   (except  — 

— ) 

and  that  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  his 
knowledge  or  belief,  for  his  use,  had  or  received  any  manner  of  security 
for  said  debt  whatever,  nor  has  any  judgment  been  rendered  thereon. 

Creditor. 
Subscribed  and  sworn  to  before  me  this 

day  of  ,  A.  D.  . 


(Official  character.)' 
(OflBcial  form  No.  31  prescribed  by  Supreme  Court.) 

F.  359. 

Proof  of  Secured  Debt. 

In  the  District  Court  of  the  United  States,  for  the  Northern  District  of 

California. 

In  the  Matter  of  ^  No. . 

TO  HIST  DDF  I   -P^^*^^  °^  Secured  Debt. 

I  Sec.    57. 

Bankrupt,  j  In   Bankruptcy. 

At  Oakland,  in  the  county  of  Alameda,  State  of  California,  in  said  North- 
ern District  of  California,  on  the  day  of ,  A.  D.  1  ,  came 

Richard  Sharp,  of  Halifax,  in  the  county  of  Shasta,  in  said  Northern  Dis- 
trict of  California,  and  made  oath,  and  says  that  John  Doe,  the  person 
against  whom  a  petition  for  adjudication  of  bankruptcy  has  been  filed^ 
was  at  and  before  the  filing  of  said  petition,  and  still  is,  ju.stly  and  truly 
indebted  to  said  deponent,  in  the  sum  of  one  hundred  dollars:  that  the 
consideration   of   said   debt   is   as   folloAvs:    money   loaned   by   this   affiant 

to  the  said  John  Doe,  on  the  1st  day  of  April,  18 ;  that  no  part  of  said 

debt  has  been  paid    (except  — — — — )  • 
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that  there  are  no  set-offs  or  counterclaims  to  the  same   (except  


) ;   and  that  the 

only  securities  held  by  this  deponent  for  said  debt  are  the  following: 
a  promissory  note  dated  the  1st  day  of  April,  18 — ,  a  copy  of  which  is 
hereto  annexed,  marked  A,  signed  by  the  said  John  Doe  jointly  with 
Joseph  Brooks. 


Creditor. 
Subscribed  and  sworn  to  before  me  this 

day  of  ,  A.  D.  I . 


(Official   character.) 

(Official  form  no.  32  preschibed  by  Supreme  Court.) 

F.  360. 

Proof  of  Debt  Due  Corporation. 

In  the  District  Court  of  the  United  States,  for  the  Northern  District  of 

California. 

Bankrupt.  ^  No. 

Proof  of  Debt  Due  Corporation. 
In  the  Matter  oi  y  „         „ 

Sec.  o7. 


JOHN  DOE,  J  In   Bankruptcy. 

At  the  city  of  Oakland,  in  said  Northern  District  of  California,  on  the 

day  of  ,  A.  D.  1 ,  came  Amos  Jones,  of  San  Jose,   in  the 

county  of  Santa  Clara,  and  State  of  California,  and  made  oath  and  says 
that  he  is  Treasuer  of  the  Blue  Mass  Company,  a  corporation  incorporated 
by  and  under  the  laws  of  the  State  of  California,  and  carrying  on  business 
at  San  Jose,  in  the  county  of  Santa  Clara,  and  State  of  California,  and 
that  he  is  duly  authorized  to  make  this  proof,  and  says  that  the  said  John 
Doe,  the  person  against  whom  a  petition  for  adjudication  of  bankruptcy  has 
been  filed,  was  at  and  before  the  filing  of  the  said  petition,  and  still  is, 
justly  and  truly  indebted  to  said  corporation  in  the  sum  of  five  hundred  and 
fifty  dollars;  that  the  consideration  of  said  debt  is  as  follows:  goods, 
wares,  and  merchandise,  sold  and  delivered  within  two  years  last  past 
by  the  said  corporation  to  the  said  John  Doe,  as  is  more  fully  set  forth 
in  the  itemized  bills  hereto  annexed  and  marked  Exhibit  B,  and  made  a 
part  hereof;  that  no  part  of  said  debt  has  been  paid  (except  as  is  set  forth 
in  the  statement  hereto  annexed,  marked  Exhibit  A,  and  made  a  part 
hereof)  ;   that  there  are  no  set-offs  or  counterclaims  to  the  same    (Execpt 

• ^ ■ — ); 

and  that  said  corporation  has  not,  nor  has  any  person  by  its  order,  or 
to  the  knowledge  or  belief  of  said  deponent,  for  its  use,  had  or  received  any 
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manner  of  security   for   said  debt   whatever,  nor  has  any   judgment   been 

rendered  thereon. 

Amos  Jones, 

Treasurer  of  said  corporation. 
Subscribed  and  sworn  to  before  me  this 

day  of  ,  A.  D.  19—. 


(Official  character.)' 
(Official  form  No.  33,  prescribed  by  Supreme  Court.) 

F.  3G1. 

Proof  of  Debt  by  Parfnership. 

In  tlie  District  Court  of  the  United   States  for  the  Northern  District  of 

California. 

In  tlie  I\Iattev  of  "]  No.   . 

Proof  of  Debt  by  Partnership. 


JOHN  DOE, 

ljani<rupt. 


Sec.    57. 
In  Bankruptcy. 


At  the  city  and  county  of  San  Francisco,  in  said  Northern  District  of 
California,  on  the day  of  ,  A.  D.  1 ,  came  William  S.  Top- 
ham,  of  the  city  and  county  of  San  Francisco,  in  said  Northern  District 
of  California,  and  made  oath  and  said  that  he  is  one  of  the  firm  of  W. 
Topham  &  Co.,  consisting  of  himself  and  M.  Burt  and  F.  Topham,  of  said 
city  and  county  of  San  Francisco,  and  State  of  California;  that  the  said 
John  Doe,  the  person  against  whom  a  petition  for  adjudication  of  bank- 
ru])tcy  has  been  filed,  was,  at  and  before  the  filing  of  said  petition,  and 
still  is,  justly  and  truly  indebted  to  this  deponent's  said  firm  in  the  sum  of 
three  hundred  and  thirty  dollars;  that  the  consideration  of  said  debt  is 
as  follows:  goods,  wares,  and  merchandise  sold  and  delivered  within  two 
years  last  past  by  said  firm  to  said  John  Doe,  as  is  more  particularly  set 
forth  in  the  itemized  bills  hereto  annexed,  marked  Exhibit  B,  and  made  a 
part  hereof;  that  no  part  of  said  debt  has  been  paid  (except  as  is  set 
forth  in  the  statement  hereto  annexed,  marked  Exhibit  A,  and  made  a 
part  hereof) ;    that   there   are   no   set-offs   or    counterclaims   to    the   same 

(except )  ; 

and  this  deponent  has  not,  nor  has  his  said  firm,  nor  has  any  person 
by  their  order,  or  to  this  deponent's  knowledge  or  belief,  for  their  use,, 
had  or  received  any  manner  of  security  for  said  debt  whatever;  nor  has  any 
judgment  been  rendered  thereon. 

'  ) 

Creditor. 
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Subscribed  and  sworn  to  before  me  this 
day  of  ,  A.  D.  1 . 


(Official  character. > 
(OiHcial  form  no.  34  prescribed  by  Supreme  Court.) 

F.  362. 
Proof  of  Debt  by  Agent  or  Attorney. 

In  the  District  Court  of  the  United  States,  for  the  Northern  District  of 

California. 

In  the  Matter  of  -^  No.   — — . 

loux-  1-1/ IT-.  Proof  of  Debt  by  Agent  or  Attorney. 

JUhiJN    JJUii/j  >  „  _ 

Sec.    oi. 

Bankrupt.  J  In  Bankruptcy. 

At  Oakland,  county  of  Alameda,  in  said  Northern  District  of  California, 

on  the  day  of  ,  A.  D.  1 ,  came  Joseph  H.  Reed,  of  Oakland, 

in  the  county  of  Alameda,  and  State  of  California,  authorized  agent  of 
William  South  of  I'kiah,  in  the  county  of  Mendocino,  State  of  California, 
and  made  oath  and  says  that  John  Doe,  the  person  against  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was,  at  and  before  the 
filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  the  said 
William  South,  in  the  sum  of  twenty-five  dollars;  that  the  consideration 
of  said  debt  is  as  follows;  goods,  wares,  and  merchandise  sold  and  delivered 
wiTJiin  two  years  last  past  by  the  said  William  South  to  the  said  John 
Doe,  as  is  more  fully  set  forth  in  the  itemized  bills  hereunto  annexed,  and 
marked  B,  and  made  a  part  hereof;  that  no  part  of  said  debt  has  been 
paid  (except,  see  Form  No.  31);  and  that  this  deponent  has  not,  ncr 
has  any  person  by  his  order,  or  to  this  deponent's  knowledge  or  belief,  for 
his  use,  had  or  received  any  manner  of  security  for  said  debt  whatever,  nor 
has  any  judgment  been  rendered  thereon.  And  this  deponent  further  says, 
that  this  deposition  cannot  be  made  by  the  claimant  in  person  because 
said  William  South  is  absent  from  said  city  of  Ukiah  and  the  State  of 
California,  and  that  he  is  duly  authorized  by  his  principal  to  make  this 
affidavit,  and  that  it  is  Avithin  his  knowledge  that  the  aforesaid  debt  was 
incurred  as  and  for  the  consideration  above  stated,  and  that  such  debt,  to 
the  best  of  his  knowledge  and  belief,  still  remains  unpaid  and  unsatisfied 
excpt  as  above  set  forth. 


Subscribed  and  sworn  to  before  me  this 
day  of ,  A.  D.  1 . 


(Official  character.) 
(Official  Form,  No.  35,  prescribed  by  Supreme  Court.) 
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F.  3G3. 

Proof  of  Secured  Debt  by  Agent. 

Ill  the  District  Court  of  the  United  States,  for  the  Northern  District  of 

California. 

In  the  Matter  of  -|  No.   . 

Proof  of  Secured  Debt  by  Agent. 
JOHN  DOE,  I  g^^5-_ 

Bankrupt.  J  In  Bankruptcy. 

At  Oakland,  in  the  county  of  Alameda,  State  of  California,  in  said  North- 
ern District  of  Califoniia,  on  the •  day  of ,  A.  D.   1 , 

came  Joseph  TI.  Reed,  of  Oakland,  in  the  county  of  Alameda,  and  State  of 
Caifornia,  authorized  agent  of  William  South,  of  Ukiali,  in  the  county  of 
Mendocino,  and  State  of  California,  and  made  oath,  and  says  that  John 
Doe,  the  person  against  wliom  a  petition  for  adjudication  of  bankruptcy  has 
been  filed,  was,  at  and  before  the  filing  of  said  petition,  and  still  is,  justly 
and  truly  indebted  to  the  said  William  SoJth,  in  the  sum  of  one  hunderd 
dollars;  that  the  consideration  of  said  debt  is  as  follows:  money  loaned  by 
said  William  South,  to  said  John  Doe,  on  the  1st  day  of  April,  18 — ;  that 

no  part  of  said  debt  has  been  paid   (except  

) ;   that  there  are  no  set-offs  or  counterclaims  to 


the  same  (except  — ■ ) ; 

and  that  the  only  securities  held  by  said  William  South  for  said  debt  are 
the  following:  a  promissory  note,  a  copy  of  which  is  hereto  annexed,  dated 
April  1st,  18 — ,  signed  by  the  said  John  Doe  jointly  with  Richard  Malins; 
and  this  deponent  further  says  that  this  deposition  cannot  be  made  by 
the  claimant  in  person  because  said  William  South  is  absent  from  said  city 
of  CJkiah  and  the  State  of  California;  and  that  he  is  duly  authorized  by 
his  principal  to  make  this  deposition,  and  that  it  is  within  his  knowledge 
that  the  aforesaid  debt  was  incurred  as  and  for  the  consideration  above 
stated. 


Subscribed  and  sworn  to  before  me  this 
day  of ,  A.  D.  1 . 


(Official  character.) 
(Official  Form,  No.  3G,  prescribed  by  Supreme  Court.) 

F.  304. 
Affidavit  of  Lost  Bill  or  Note. 

In  the  District  Court  of  the  United  States,  for  the  District 

of  . 

In  the  Matter  of  "\ 


■In  Bankruptcy. 


Bankrupt.  I 

On  this  day  of ,  A.  D.  18—,  at 
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of 


-,  in  the  county  of 


and 


-,  and  makes  oath  and  says  that  the  bill  of  exchange  for  [or 


State  of  — 

note],  the  particulars  whereof  are  underwritten,  has  been  lost  under  the 

following  circumstances,  to  wit, 


and  that  he,  this  deponent,  has  not  been  able  to  lind  the  same;  and  this 

dejkonent  further  says  that  he  has  not,  nor  has  the  said  ,  or 

any  person  or  persons  to  their  use,  to  this  deponent's  knowledge  or  belief 
negotiated  the  said  bill  [or  note],  nor  in  any  manner  parted  with  or  as- 
signed the  legal  or  beneficial  interest  therein,  or  any  part  thereof;  and 
that  he,  this  deponent,  is  the  person  now  legally  and  beneficially  interested 
in  the  same. 

Bill  or  note  above  referred  to. 


Date 


Drawer  or  Maker 


Acceptor 


Sum 


::5ubscribea  a.nd  sworn  to  before  me  this  day  of 

,  IS-. 


-,  A.  D. 


(Official  character.) 
(Official  Form,  No.  37,  prescribed  by  Supreme  Court.) 

F.  365. 

Order  Reducing  Claim. 


In  the  District  Court  of  the  United  States  for  the 

of . 


District 


In  the  Matter  of 


•In  Bankruptcy. 


Bankrupt. 


At 


in  said  district,  on  the 


day  of 


A.  D. 


Upon  the  evidence  submitted  to  this  Court  upon  the  claim  of  ■ 

against  said  estate  [and,  (if  the  fact  be  so)  upon  hearing  counsel  thereon], 
it  is  ordered,  that  the  amount  of  said  claim  be  reduced  from  the  sum  of 

,  as  set  forth  in  the  affidavit  in  proof  of  claim  filed  by  said  creditor 

in  said  case,  to  the  sum  of  $ ,  and  tliat  the  latter-named  sum  be 

entered  upon  the  books  of  the  trustee  as  the  true  sum  upon  which  a  divi- 
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dend  shall  be  computed  [{if  with  interest),  with  interest  thereon  from  the 

day  of  ,  A.  D.  18—].  , 

Referee  in  Bankruptcy. 

(Official  Form,  No.  38,  prescribed  by  Supreme  Court.) 


F.  366. 
Order  Expunging  Claim. 
In  the  District  Ck)urt  of  the  United  States  for  the 

of -. 

In  the  Matter  of  1 


District 


-In  Bankruptcy. 


Bankrupt.           J 
— ,  in  said  district,  on  the  day  of 


-,  A.  D. 


At  

18—. 

Upon  the  evidence  submitted  to  the  Court  upon  the  claim  of  

against  said  estate  [and,  (if  the  fact  be  so),  iipon  hearing  counsel  hereon], 
it  is  ordered  that  said  claim  be  disallowed  and  expunged  from  the  list  of 

claims  upon  the  trustee's  record  in  said  case.  , 

Referee  in  Bankruptcy. 

(Official  Form  No.  39,  prescribed  by  Supreme  Court.) 

F.  .367. 

List  of  Claims  and  Dividends  to  be  Recorded  by  Referee  and  by  Him  De- 
livered to  Trustee. 

In  the  District  Court  of  the  United  States  for  the  District 

of . 

In  the  Matter  of  "1 


Mn  Bankruptcy. 

Bankrupt.           J 
,  in  said  district,  on  the  


dav  of 


-,  A.  D. 


At 

18—. 

A  list  of  debts  proved  and  claimed  under  the  bankruptcy  of  , 

with  dividend,  at  the  rate  of  per  cent  this  day 


declared  thereon  by  ,  a  referee  in 

bankruptcy. 

No. 

Creditors 
[To  be  placed  alphabetically,  and  the  name.* 
of  all  the  parties  to  the  proof  to  be  care- 
fully set  forth.] 

Sum  Proved 

Dividend 

Dolls. 

Cts. 

Dolls. 

CtB. 

Referee  in  Bankruptcy. 
(Official  Form  No.  40,  prescribed  by  Supreme  Court.) 
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F.  368. 
Notice  of  Dividend. 

In  the  District  Court  of  the  United  States  for  the  District 

of . 

In  the  Matter  of  "] 
Lin  Bankruptcy. 


Bankrupt.  J 

At  ,  on  the  day  of ■ ,  A.  D.  18 . 

To , 

Creditor  of  ,  bankrupt: 

I  hereby  inform  you  that  you  may,  on  application  at  my  office,  , 

on  the day  of ■ — — ,  or  on  any  day  thereafter,  between  the 

hours  of receive  a  warrant  for  the  dividend  due  to  you  out 

of  the  above  estate.  If  you  cannot  personally  attend,  the  warrant  will 
be  delivered  to  your  order  on  your  filling  up  and  signing  the  subjoined 
letter. 


Trustee. 
Creditor's  Letter  to  Trustee. 

To , 

Trustee  in  bankruptcy  of  the  estate  of  ,  bankrupt: 

Please  deliver  to  the  warrant  for  dividend  payable  out  of 

the  said  estate  to  me. 


Creditor. 
(Official  Form  No.  41,  prescribed  by  Supreme  Court.) 

F.  369. 
Petition  and  Order  for  Sale  by  Auction  of  Real  Estate. 

In  the  District  Court  of  the  United  States  for  the  District 

of . 

In  the  Matter  of  "^ 


•In  Bankruptcy. 


Bankrupt.  J 

Respectfully  represents  • — '■ ,  trustee  of  the  estate  of  said  bank- 
rupt, that  it  would  be  for  the  benefit  of  said  estate  that  a  certain  portion 
of  the  real  estate  of  said  bankrupt,  to  wit:  [here  describe  it  and  its  esti- 
mated value]  should  be  sold  by  auction,  in  lots  or  parcels,  and  upon  terms 
and  conditions,  as  follows:  • 


Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  by  auction 
of  said  real  estate  as  aforesaid. 
Dated  this  day  of ,  A.  D.  18—. 


Trustee. 
The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
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hearing  before  rae,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors   of  said  bankrupt,   now,  after   due   hearing,   no   adverse   interest 

being  represented  tliereat   [or  after  hearing  in  favor  of  said 

iietition  and  in  opposition  thereto],  it  is  ordered  that  the  said 

trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  real  estate 
specified  in  the  foregoing  petition,  by  auction,  keeping  an  accurate  account 
of  each  lot  or  parcel  sold  and  the  price  received  therefor  and  to  whom  sold; 
which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of  ,  A.  D.  189 — . 

Referee  in  Bankruptcy. 
(Official  Form  No.  42,  prescribed  by  Supreme  Court.) 

F.  370. 
Petition  and  Order  for  Redemption  of  Property  from  Lien. 

In  the  District  Court  of  the  United  States  for  the  District 

of . 

In  the  Matter  of  "~| 

— — — >  In  Bankruptcy. 

Bankrupt.  j 

Respectfully  represents  - — -,  trustee  of  the  estate  of  said  bank- 
rupt, ^hat  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  [here  de- 
scribe the  estate  or  property  and  its  estimated  value]  is  subject  to  a 
mortgage  [describe  the  mortgage],  or  to  a  conditional  contract  [describ- 
ing it],  or  to  a  lien  [describe  the  origin  and  nature  of  the  lien],  [or  (if 
the  property  be  personal  property),  has  been  pledged  or  deposited  and  is 
subject  to  a  lien]  for  [describe  the  nature  of  the  lien],  and  that  it  would 
be  for  the  benefit  of  the  estate  that  said  property  should  be  redeemed  and 
discharged  from  the  lien  thereon.  Wherefore,  he  prays  that  he  may  be 
empowered  to  pay  out  of  the  assets  of  said  estate  in  his  hands  the  sum 
of  ,  being  the  amount  of  said  lien,  in  order  to  redeem  said  prop- 
erty therefrom. 

Dated  this day  of  ,  A.  D.  18 — . 


Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for 
a  hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail 
to  creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest 

being   represented   thereat    [or,   after   hearing in   opposition 

thereto],  it  is  ordered  that  the  said  trustee  be  authorized  to  pay  out  of 
the  assets  of  the  bankrupt's  estate  specified  in  the  foregoing  petition  the 
sum  of  $ ,  being  the  amount  of  the  lien,  in  order  to  redeem  the  prop- 
erty therefrom. 

Witness  my  hand  this  day  of  ,  A.  D.  189 — . 


Referee  in  Bankruptcy. 
(OiTicial  Form  No.  43,  prescribed  by  Supreme  Court.) 
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F.  371. 
Petition  and  Order  for  Sale  Subject  to  Lien. 

In  the  District  Court  of  the  United  States  for  the  District 

of  . 

In  the  Matter  of  "| 

>-In  Bankruptcy. 

Bankrupt.  J 

Respectfully  represents ,  trustee  of  theh  estate  of  said  Lank- 

rupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  [here  de- 
scribe the  estate  or  property  and  its  estimated  value]  is  subject  to  a 
mortgage  [describe  mortgage],  or  to  a  conditional  contract  [describe  it], 
or  to  a  lien  [describe  the  origin  and  nature  of  the  lien],  or  [if  the  prop- 
erty be  personal  property]  has  been  pledged  or  deposited  and  is  subject 
to  a  lien  for  [describe  the  nature  of  the  lien],  and  that  it  would  be  for  the 
benefit  of  the  said  estate  that  said  property  should  be  sold,  subject  to  said 
mortgage,  lien,  or  other  incvunbrance.  Wherefore,  he  prays  that  he  may 
be  authorized  to  make  sale  of  said  property,  subject  to  the  incumbrance 
thereon. 

Dated  this  day  of  ,  A.  D.  189—. 


Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail 
to  creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest 

being  represented  thereat    [or  after   hearing  in   favor   of   said 

petition  and  in   opposition   thereto],   it   is  ordered   that   the 

said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate 
specified  in  the  foregoing  petition,  by  auction  [or,  at  private  sale],  keep- 
ing an  accurate  account  of  the  property  said  and  the  price  received  there- 
for and  to  whom  sold;  which  said  account  he  shall  file  at  once  with  the 
referee. 

Witness  my  hand  this  day  of  ,  A.  D.  189 — -. 


Referee  in  Bankruptcy. 
(Official  Form  No.  44,  prescribed  by  Supreme  Court.) 

F.  372. 
Petition  and  Order  for  Private  Sale. 

In  the  District  Court  of  the  United  States  for  the  District 

of . 

In  the  Matter  of  "1 


^In  Bankruptcy. 

Bankrupt.  J 

Respectfully  represents  ,  duly  appointed  trustee  of  the  estate 

of  the  aforesaid  bankrupt. 

That  for  the  following  reasons,  to  wit, 
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it  is  desirable  and  for  the  best  interest  of  the  estate  to   sell  at  private 
sale  a  certain  portion  of  the  said  estate,  to  wit: 


Wherefore,  he  prays  that  he  may  be  authorized  to  sell  the  said  prop- 
erty at  private  sale. 

Dated  this  day  of ,  A.  D.  189—. 

~> 
Trustee. 
The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
bearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,   now,   after   due   hearing,  no   adverse   interest 

being   represented  thereat    [or  after  heiiring —   in   favor   of   said 

petition  and  in  opposition  thereto],  it  is  ordered  that  the  said 

trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified 
in  the  foregoing  petition,  at  private  sale,  keeping  an  accurate  account  of 
each  article  sold  and  the  price  received  therefor  and  to  whom  sold;  which 
said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of ,  A.  D.  189—. 

■> 
Referee  in  Bankruptcy. 
(Official  Form  No.  45,  prescribed  by  Supreme  Court.) 

F.  n73. 
Petition  and  Order  for  Sale  of  Perishable  Property. 

In  the  District  Court  of  the  United  States  for  the  ■ District 

of  . 

In  the  Matter  of  T 

I    In  Bankruptcy. 

Bankrupt.  J 

Respectfully  represents  — ,  the  said  bankrupt   [or.  a  creditor, 

or  the  receiver,  or  the  trustee  of  the  said  bankrupt's  estate]. 

That  a  part  of  the  said  estate,  to  wit, 


now  in  ,  is  perishable,  and  that  there  will  be  loss  if  the  same 

is  not  sold  immediately. 

Wherefore,  he  prays  the  Court  to  order  that  the  same  be  sold  imme- 
diately as  aforesaid. 

Dated  this day  of ,  A.  D.  189—. 


The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail 
to  the  creditors  of  the  said  bankrupt  [or,  without  notice  to  the  creditors], 
now,  after  due  bearing,  no  adverse  interest  being  represented  thereat   [or, 
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in  favor  of  said  petition  and 


after  hearing 

opposition  thereto]  I  find  that  the  facts  are  as  above  stated,  and  that  the 
same  is  required  in  the  interest  of  the  estate,  and  it  is  therefore  ordered 
that  the  same  be  sold  forthwith  and  the  proceeds  thereof  deposited  in 
Court. 

Witness  my  hand  this  day  of  ,  A.  D.  189 — ■. 


Referee  in  Bankruptcy. 
(Official  Form  No.  46,  prescribed  by  Supreme  Court.) 


F.  374. 
Trustee's  Report  of  Exempted  Property. 

In  the  District  Court  of  the  United  States  for  the  

of . 

In  the  Matter  of  "i 

In  Bankruptcy. 


District 


At 


Bankrupt. 
— ,  on  the  - 


-day  of 


-,  18—. 


The  following  is  a  schedule  of  property  designated  and  set  apart  to  be 
retained  by  the  bankrupt  aforesaid,  as  his  own  property,  under  the  provi- 
sions of  the  acts  of  Congress  relating  to  bankruptcy. 


General  Head 

Particular  Description 

Value 

Military  uniforms,  arms,  and  equip- 
ments   

Property  exempted  by  State  Laws.. 

Dolls. 

Cts. 

(Official  Form  No.  47,  prescribed  by  Supreme  Court.) 


Trustee. 


F.  375. 
Trustee's  Return  of  No  Assets. 
In  the  District  Coiut  of  the  United  States  for  the  - 

of . 

In  the  Matter  of  ^ 

vin  Bankruptcy. 

Bankrupt.  J 
,  in  said  district,  on  the  — 


At 

On  the  day  aforesaid,  before  mo  comes 
the  county  of and  State  of  - 


day  of 


District 


-,  A.  D.  18—. 
,  in 


-,  of  

-,  and  makes  oath  and 
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Bays   that   he,   as   trustee   of   the   estate   and   effects   of   the   above-named 
bankrupt,  neither  received  nor  paid  any  moneys  on  account  of  the  estate. 

Subscribed  and  sworn  to  before  me  at  ,  this  day  of 

,  A.  D.  18—. 


Referee  in  Bankruptcy. 
(OflScial  Form  No.  48,  prescribed  by  Supreme  Court.) 


Dr.     The  estate  of 


F.  376. 
Account  of  Trustee. 
-,  bankrupt,  in  account  with 


-,  trustee.     Cr. 


Dolls.     Cts.    Dolls.     Cts 


Dolls.     Cts.     Dolls 


Cts. 


(Official  Form  No.  49,  prescribed  by  Supreme  Court.) 

F.  377. 
Oath  to  Final  Account  of  Trustee. 


In  the  District  Court  of  the  United  States  for  the 

of  . 

In  the  Matter  of  '^ 

1-In  Bankruptcy. 


District 


Bankrupt.  J 

On  the day  of ,  A.  D.  18 — ,  before  me  comes , 

of  ,  in  the  county  of  and  State  of  ,  and 

makes  oath,  and  says  that  he  was,  on  the  day  of  — ,  A.  D. 

18 — ,  appointed  trustee  of  the  estate  and  effects  of  the  above-named  bank- 
rupt, and  that  as   such  trustee  he   has   conducted  the   settlement   of   the 

said  estate.     That  the  account  hereto  annexed  containing  sheets  of 

paper,  the  first  sheet  whereof  is  marked  with  the  latter  [reference 

may  here  also  be  made  to  any  prior  account  filed  by  said  trustee]  is  true, 
and  such  account  contains  entries  of  every  sum  of  money  received  by  said 
trustee  on  account  of  the  estate  and  effects  of  the  above-named  bankrupt, 
and  that  the  payments  purporting  in  such  account  to  have  been  made  by 
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said  trustee  have  been  so  made  by  him.  And  he  asks  to  be  allowed  for 
said  payments  and  for  commission  and  expenses  as  charged  in  said  ac- 
counts. 


Trustee. 
Subscribed  and  sworn  to  bclore  me  at  ,  in  said' 


district  of ,  this day  of ,  A.  D.  18 — . 


(Official  character.) 

(Official  Form  No.  50,  prescribed  by  Supreme  Court.) 

F.  378. 
Order  Allowing  Account  and  Discharging  Trustee. 

In  the  District  Court  of  the  United  States  for  the  District 

of  . 

In  the  Matter  of  ^ 

>In  Bankruptcy. 

Bankrupt.  J 

The  foregoing  account  having  been  presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is  ordered,  that  the  same  be  allowed,^ 
and  that  the  said  trustee  be  discharged  of  his  trust. 


Referee  in  Bankruptcy. 

F.  379. 

Petition  for  Removal  of  Trustee. 

In  the  District  Court  of  the  United  States  for  the  District 

of . 

In  the  Matter  of  ^ 

. Lin  Bankruptcy. 

Bankrupt.  J 

To  the  Honorable  ,  Judge  of  the  District  Court  for  the 

District  of -: 


The  petition  of  ,  one  of  the  creditors  of  said  bankrupt,  re- 
spectfully represents  that  it  is  for  the  interest  of  the  estate  of  said  bank- 
rupt that  ,  heretofore  appointed  trustee  of  said  bankrupt's  es- 
tate, should  be  removed  from  his  trust,  for  the  causes  following,  to  wit: 
[Here  set  forth  the  particular  cause  or  causes  for  which  such  removal  is 
requested.] 

Wherefore, P^^'^y  that  notice  may  be  scr\-ed  upon  said , 

trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by  the 
Court,  why  an  order  should  not  be  made  removing  him  from  said  trust. 


(Official  Form  No.  52  prescribed  by  Supreme  Court.) 
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F.  380. 
Notice  of  Petition  for  Removal  of  Trustee. 

[n  the  District  Court  of  the  United  States  for  the  District 

of . 

Ill  the  Matter  of  "j 
— t  In  Bankruptcy. 


Bankrupt.  J 

At ,  on  the  day  of ,  A.  D.  18 — , 

To  ,  trustee  of  the  estate  of  ,  bankrupt: 

You  are  hereby  notified  to  appear  before  this  Court  at  ,  on 

the  day  of  ,  A.  D.  18—,  at     —  o'clock  —  m.,  to  show 

cause     (if  any' you  liave)  why  you  should  not  be  removed  from  your  trust 

as  trustee  as  aforesaid,  according  to  the  prayer  of  the  petition  of , 

one  of  the  creditors  of  said  bankrupt,  filed  in  this  Court  on  the day 

of ,  A.  D.  18—,  in  which  it  is  alleged  [here  insert  the  allegation 

of  the  petition.] 

'  '  '  ""j 

Clerk. 

(Official  Form  No.  53,  prescribed  by  Supreme  Court.) 

F.  381. 
Order  for  Removal  of  Trustee. 

In  the  District  Court  of  the  United  States  for  the  District 

of . 

In  the  Matter  of  ^ 

>Jn  Bankruptcy. 

Bankrupt.  J 

Whereas, ,  of ,  did,  on  the day  of , 

A.  D.  18 — ,  present  his  petition  to  this  Court,  praying  that  for  the  reasons 

therein  set  forth, — ,  the  trustee  of  the  estate  of  said  , 

bankrupt,  might  be  removed: 

Now,  therefore,  upon   reading  the   said   petition   of  the   said  

and  the  evidence  submitted  therewith,  and  upon  hearing  counsel  on  be- 
half of  said  petitioner  and  counsel  for  the  trustee,  and  upon  the  evidence 
submitted  on  behalf  of  said  trustee. 

It   is   ordered   that   the  said   be   removed   from  the   trust    as 

trustee  of  the  estate  of  said  bankrupt,  and  that  the  costs  of  the  said  peti- 
tioner incidental  to  said  petition  be  paid  by  said  ,  trustee   [or, 

out  of  the  estate  of  the  said ,  subject  to  prior  charges.] 

Witness,   the   Honorable ,   judge   of   the   said   Court,   and   the 

seal  thereof,  at ,  in  said  district,  on  the day  of , 

A.  D.  18—. 


Clerk. 
[Seal  of  the  Court.] 

(O.licial  Form  No.  54,  prescribed  by  Supreme  Court.) 
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F.  382. 
Order  for  Choice  of  New  Trustee. 

In  the   District  Court  of  the  United  States  for  the  District 

of . 


In  the  Matter  of 


In  Bankruptcy. 


Bankrupt.  J 

At  ,  on  the  — day  of  ,  A.  D.  18—. 

Whereas,   by  reason   of  the   removal    [or,  the  death,  or  resignation]    of 
,    heretofore   appointed   trustee   of   the    estate   of    said    bank- 


rupt, a  vacancy  exists  in  the  office  of  said  trustee, 

It  is  ordered,  that  a  meeting  of  the  creditors  of  said  bankrupt  be  held 

at  — — — ,  in — ,  in  said  district,  on  the day  of . 

A.  D.  18 — ,  for  the  choice  of  a  new  trustee  of  said  estate. 

And  it  is  further  ordered  that  notice  be  given  to  said  creditors  of  the 
time,  place,  and  purpose  of  said  meeting,  by  letter  to  each,  to  be  deposited 
in  the  mail  at  least  ten  days  before  that  day. 


Referee  in  Bankruptcy. 
(Official  Form  No.  55,  prescribed  by  Supreme  Court.) 

F.  383. 
Certificate  by  Referee  to  Judge. 

In  the  District  Court  of  the  United  States  for  the  District 

of  . 

In  the  IMatter  of 


(-  In  Bankruptcy. 
Bankrupt.  J 

I, ,   one   of   the    referees   of   said   Court   in   bankruptcy,   do 

hereby  certify  that  in  the  course  of  the  proceedings  in  said  cause  before 
me  the  following  question  arose  pertinent  to  the  said  proceedings:  [Here 
state  the  question,  a  summary  of'  the  evidence  relating  thereto,  and  the 
"finding  and  order  of  the  referee  thereon.] 

And  the  said  question  is  certified  to  the  judge  for  his  opinion  thereon. 
Dated  at ,  the  day  of  ,  A.  D.  18—. 


Referee  in  Bankruptcy. 
F.  384. 
Bankrupt's  Petition  for  Discharge. 
In  the  Matter  of  1 

. f  In  Bankruptcy. 


Bankrupt.  J 

To  the  Honorable — — — ,  .Judge  of  the  District  Court  of  the   Ignited 

States  for  the  District  of . 

,    of   in   the    county   of  and    State   of 
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,  in  said  district,  respectfully  represents  that  on  the  day 

of '- ,  last  past,  he  was  duly  adjudged  bankrupt  under  the  acts 

of  Congress  relating  to  bankruptcy;  that  he  has  duly  surrendered  all  his. 
property  and  rights  of  property,  and  has  fully  complied  with  all  the  re- 
quirements of  said  acts  and  of  the  orders  of  the  Court  touching  his  bank- 
ruptcy. 

Wherefore,  he  prays  that  he  may  be  decreed  by  the  Court  to  have  a  full 
discharge  from  all  debts  provable  against  his  estate  under  said  bankrupt, 
acts,  except  such  debts  as  are  excepted  by  law  from  such  discharge. 

Dated  this day  of  ■ '  A.  D.  189—. 

Bankrupt. 
F.  385. 
Order  of  Notice  Thereon. 


District  of .  — ss: 

On  this  day  of  — ,  A.  D.  189—,  on  reading  the  foregoing 

petition,  it  is  — 

Ordered   by   the   Court   that   a   hearing  be  had   upon   the   same   on  the 

day  of  ,  A.  D.  189 — ,  before  said  Court,  at  ,  in 

said  district,  at o'clock  in  the noon;  and  that  notice  thereof  be  pub- 
lished in  " ,"  a  newspaper  printed  in  said  district,  and  that  all 

known  creditors  and  other  persons  in  interest  may  appear  at  the  said 
time  and  place  and  show  cause,  if  any  they  have,  why  the  prayer  of  the 
said  petitioner  should  not  be  granted. 

And  it  is  further  ordered  by  the  Court  that  the  clerk  shall  send  by  mail 
to  all  known  creditors  copies  of  said  petition  and  this  order,  addressed  to 
them  at  their  places  of  residence  as  stated. 

Witness,  the  Honorable ,  Judge  of  the  said  Court,  and  the  seal 

thereof,  at ,  in  said  district,  on  the day  of • ,  A. 

D.  189—. 


Clerk. 

[Seal  of  the  Court.] 

hereby  depose,  on  oath,  that  the  foregoing  order  was  published  in 

the on  the  following days,  viz: 

On  the  day  of and  on  the of  ,  in  the 

year  189—. 

District  of  . 


-,  189- 


Personally  appeared  and  made  oath  that  the  foregoing  state- 
ment by  him  siibscribed  is  true. 

Before  me,  , 

(Official  character.) 

I  hereby  certify  that  I  have  on  this day  of ,  A.  D.  189 — , 

sent  by  mail  copies  of  the  above  order,  as  therein  directed. 


Clerk. 
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F.  38(5. 
Specification  of  Grounds  of   Opposition  to   Bankrupt's   Discharge. 

In  the  District  Court  of  the  United  States  for  the  District 

of  . 

In  the  Matter  of  ^ 

— — —    LTn  Bankruptcy. 

Bankrupt.  I 

.   of   ,    in   the   county   of  and   State   of 

,  a  party  interested  in  the  estate  of  said  ,  bank- 
rupt, do  hereby  oppose  the  granting  to  him  of  a  discharge  from  his  debts, 
•and  for  the  grounds  of  such  opposition  do  file  tlie  following  specification: 
[Here    specify  the  grounds  of  opposition.] 


Creditor. 
F.  387. 
Discharge  cf  Bankrupt. 

District  Court  of  the  United  States,  District  of  . 

Whereas,  of in   said   district,  has   been  duly 

adjudged  a  bankrupt,  under  the  acts  of  Congress  relating  to  bankruptcy, 
and  appears  to  have  conformed  to  all  the  requirements  of  law  in  that 
?behalf,  it  is  therefore  ordered  by  this  Court  that  said  be  dis- 
charged from  all  debts  and  claims  which  are  made  provable  by  said  acts 

^against  his  estate,  and  which  existed  on  the  day  of  ,  A. 

D.  189 — ,  on  which  day  the  petition  for  adjudication  was  filed  

him;  excepting  such  debts  as  are  by  law  excepted  from  the  operation  of 
•a  discharge  in  bankruptcy. 

Witness,  the  Honorable ,  Judge   of   said  District   Court,  and 

the  seal  thereof,  this  day  of  ,  A.  D.  180 — . 


Clerk. 
ISeal  of  the  Court.] 

F.  38S. 

Petition  for  Meeting  to  Consider  Composition. 

District  Court  of  the  United  States  for  the  District  of 


l.„ 


Bankruptcy. 
Bankrupt.  J 

To  the  Honorable  ,  Judge  of  the  District  Court  of  the  United 

States  for  the District  of . 

The  above-named  bankrupt  respectfully  represent — -that  a 

composition  of  per  cent  upon  all  unsecured  debts,  not   entitled  to  a 

priority in  satisfaction  of  debts  has  been  proposed  by 

— — to  ,  creditors,  as  provided  by  the  acts  of  Congress 

relating  to  Bankruptcy,  and  verily  believe  that  the  said  composition 

will  be  accepted  l)y  a  majority  in  number  and  in  value  of cred- 
itors whose  claims  are  allowed. 
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Wherefore,  —  he  —  pray  —  that  a  meeting  of creditors  may  be 

duly  called  upon  to  act  upon   said  proposal   for  a  composition,  according 
to  the  provisions  of  said  acts  and  the  rules  of  Court. 

5 

Bankrupt. 
F.  389. 
Application  for  Confirmation  of  Composition. 

In  the  District  Court  of  the  United  States  for  the  District 

of  — . 

In  the  Matter  of  "i 

llii  Bankruptcy 

Bankrupt. 

To   the  Honorable   .  .ludsro   of   the   District   Court   of  the   United' 

States  for  the District  of . 


At  ,  in  said  district,  on  the  day  of  ,  A.  D. 

189 — ,  now  comes  ,  the  above-named  bankrupt,  and  respectfully 

represents  to  the  Court  that,  after  he  had  been  examined  in  open  Court 
[or,  at  a  meeting  of  his  creditors]  and  had  filed  in  Court  a  schedule  of  his 
property  and  a  list  of  his  creditors,  as  rei)uired  by  law,  he  ofi'ered  terms 
of  compositon  to  his  creditors,  which  terms  have  been  accepted  in  writing 
by  a  majority  in  number  of  all  creditors  whose  claims  have  been  allowed, 
which  number  represents  a  majority  in  amount  of  such  claims;  that  the 
consideration  to  be  paid  by  the  bankrupt  to  his  creditors,  the  money  neces- 
sary to  pay  all  debts  which  have  priority,  and  the  costs  of  the  proceed- 
ings, amounting  in  all  to  the  sum  of  dollars,  has  been  deposited, 

subject   to  the  order  of  the  judge,  in   the  National   Bank,  of 

,  a  designated  depository  of  money  in  bankruptcy  cases. 

Wherefore,  the  said respectfully  asks  that  the  said  composition 

may  be  confirmed  by  the  Court. 


Bankrupt. 

F.  300. 

Order  Confirming  Composition. 

In  the  District  Court  of  the  United  States  for  the  ■ District 

of  . 

In  the  Matter  of  ) 
'   In  Bankruptcy. 

An  application  for  the  confirmation  of  the  composition  offered  by  the 
bankrupt  having  been  filed  in  Court,  and  it  appearing  that  the  composi- 
tion has  been  accepted  by  a  majority  in  number  of  creditors  whose  claims 
have  been  allowed  and  of  such  allowed  claims;  and  the  consideration  and 
the  money  required  by  law  to  be  deposited  having  been  deposited  as 
ordered,  in  such  place  as  was  designated  by  the  judge  of  said  Court,  and 
subject  to  his  order;  and  it  also  appearing  that  it  is  for  the  best  interests 
of  the  creditors;  and  that  the  bankrupt  has  not  been  guilty  of  any  of  the 
acts  or  failed  to  perform  any  of  the  duties  which  would  be  a  bar  to  his 
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discharge  and  that  tlie  offer  and  its  acceptance  are  in  good  faith  and 
have  not  been  made  or  procured  by  any  means,  promises  or  acts  contrary 
to  the  acts  of  Congress  relating  to  bankruptcy:  It  is,  therefore,  hereby 
ordered  that  the  .said  composition  be,  and  it  hereby  is,  confirmed. 

Witness,  the  Honorable  ,  Judge  of  said  Court,  and  the  seal 

thereof,  this  day  of  ,  A.  D.  189—. 


Clerk. 


[Seal  of  the  Court.] 


F.  .301. 
Order  of  Distribution  on  Composition. 

United  States  of  America: 

In  the  District  Court  of  the  United  States  for  the District 

of  . 

In  the  Matter  of 

In  Bankruptcy. 


Bankrupt. 

The  composition  offered  by  the  above-named  bankrupt  in  this  case  having 
been  duly  confirmed  by  the  judge  of  said  Court,  it  is  hereby  ordered  and 
decreed  that  the  distribution  of  the  deposit  shall  be  made  by  the  clerk 
of  the  Court  as  follows,  to-wit:  1st,  to  pay  the  several  claims  which  have 
priority;  2d,  to  pay  the  costs  of  proceedings;  .3d.  to  pay,  according  to  the 
terms  of  the  composition,  the  several  claims  of  general  creditors  which 
have  been  allowed,  and  appear  upon  a  list  of  allowed  claims,  on  the  files 
in  this  case,  which  list  is  made  a  part  of  this  order. 

Witness,  the  Honorable ,  Judge  of  said  Court,  and  seal  thereof, 

this day  ef ,  A.  D.  189—. 


Clerk. 
[Seal  of  the  Court.] 

F.  302. 

Certificate  of  Referee  to  District  Court. 

District  Court  of  the    United  States,  Southern  District  of  New  York. 

In  the  IWatter  of  Dresser  &  Company,  a  Bankrupt. 
That  on  or  about  September  1,  1903,  and  prior  to  the  election  of  the 
trustee  herein,  objection  was  made  to  the  allowance  of  the  ])roof  of  claim 
filed  on  behalf  of  Emma  B.  Dresser,  and  that  I  directed  testimony  to  be 
taken  under  such  objection.  That  thereafter  and  on  or  about  January  21, 
1904,  the  trustee  filed  verified  objections  to  said  claim  and  I  directed  that 
an  adjournment  be  taken  for  the  purpose  of  enabling  the  claim  to  be 
liquidated  or  the  proof  of  claim  amended,  and  that  a  hearing  on  the  objec- 
tion be  brought  on  upon  two  days'  notice. 

That  on  the  third  day  of  March,  1904,  notice  was  served  upon  the  trustee 
for  a  hearing  on  the  objection  on  March  7,  and  upon  the  third  day  of 
March  an  amended  proof  of  claim  was  filed. 

That  on  the  seventh  day  of  March  the  parties  appeared  before  me  and 
the  trustee  examined  certain  witnesses. 
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All  the  testimony  taken  before  me  is  hereto  annexed. 
That  the  trustee  rested,  and  I  thereupon  granted  a  motion  to  dismiss 
the  objection. 

The  verified  amended  proof  of  claim  filed  by  claimant  is  on  its  face  prima 
facie  proof  of  the  indebtedness  of  Dresser  &  Co.  to  claimant  and  the  testi- 
mony taken  herein  is  insufficient  to  rebut  such  proof. 

The  foregoing  is  certified  to  the  district  judge  for  his  opinion. 
Dated  March  25,  1904. 

STAISTLEY  W.  DEXTER, 
Referee  in  Bankruptcy. 
F.  393. 

Order  of  Court  Thereon. 

In  the  Matter  of  Daniel  Le  Roy  Dresser  and  Charles  E.  Reiss,  Individually 
and  as  Members  of  the  Firm  of  Dresser  &  Co.,  Bankrupts.  In  Bank- 
ruptcy.   No.  5728. 

On  the  proof  of  claim  and  the  amended  proof  of  claim  of  Emma  B. 
Dresser,  filed  herein  respectively  August  2.5,  1903,  and  March  3,  1904,  the 
petition  of  Henry  B.  Whitney,  trustee  of  the  bankrupts  above  named, 
verified  January  21,  1904;  the  testimony  taken  on  behalf  of  said  petitioner 
at  the  hearings  held  before  Stanley  W.  Dexter,  Esq.,  referee:  the  decision 
of  said  referee  dismissing  the  trustee's  objections  and  allowing  the  claim 
of  said  Emma  B.  Dresser  and  the  certificate  of  said  referee  thereon,  and 
upon  all  the  papers  and  proceedings  heretofore  had  herein,  and  after 
hearing  George  H.  Oilman,  Esq.,  attorney  for  said  trustee,  and  Adrian  H. 
Joline,  Esq.,  of  counsel  for  the  claimant,  it  is,  on  motion  of  Butler,  Not- 
man,  Joline  &  Mynderse,  attorneys  for  said  claimant, 

Ordered,  that  said  decision  of  Stanley  W.  Dexter,  referee,  dismissing 
the  objections  filed  by  the  trustee,  and  contained  in  his  petition  verified 
January  21,  1904.  and  allowing  the  claim  of  Emma  B.  Dresser,  be  and  the 
same  hereby  is  in  all  respects  affirmed. 

GEO.  C.  HOLT,  J. 
F.  394. 

Trustee's  Petition  of  Appeal  on  Allowed  Claim, 

[Title  of  Court  and  Cause.] 

Edward  B.  Whitney  the  trustee  of  the  above-named  bankrupt,  conceiv- 
ing himself  aggrieved  by  the  order  and  judgment  made  and  entered  herein 
on  the  fifth  day  of  April,  1904,  in  the  above  entitled  proceeding,  wherein 
and  whereby  it  was  adjudged  that  the  claim  of  Emma  B.  Dresser  against 
the  estate  of  the  above-named  bankrupt  be  allowed  and  that  the  objec- 
tions of  the  said  trustee  thereto  be  dismissed,  does  hereby  appeal  from 
such  order  and  judgment  to  the  United  States  circuit  court  of  appeals 
for  the  second  circuit,  for  the  reasons  specified  in  the  assignment  of  errors 
which  is  filed  herein,  and  he  prays  that  this  appeal  iray  be  allowed  and 
that  a  transcript  of  the  proceeding  and  papers  upon  which  said  order  and 
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judgment  was  made,  duly  authenticated,  may  be  sent  to  the  United  States 
circuit  court  of  appeals  for  the  second  circuit. 
Dated  New  York,  April  9,  1904. 

GEORGE  11.  GILMAN, 
Attorney  for  Trustee,  Appellant, 
67  Wall  Street,  New  York  City. 
The   foregoing   petition   on  appeal   is   granted   and   the   claim   in  appeal 
herein  is  allowed. 

Dated  New  York,  April  12,  1904. 

GEO.  C.  HOLT, 
U.  S.  District  Jud<r<». 
F.  395. 
Citation. 
United  States  of  America,  ^ 

Lss: 
Second  Judicial  Circuit,  Southern  District  of  New  York,    J 
To  Emma  B.  Dresser,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  before  a  United 
States  circuit  court  of  appeals  for  the  second  circuit,  to  be  holden  at  the 
borough  of  Manhattan,  in  the  city  of  New  York,  in  the  district  and  cir- 
cuit above  named,  on  the  11th  day  of  May,  1904,  pursuant  to  an  appeal 
liled  in  the  clerk's  office  of  the  district  court  of  the  United  States  for 
the  southern  district  of  New  Y'ork,  wherein  Edward  B.  Whitney  as  trustee 
01  Daniel  Le  Roy  Dresser,  and  Charles  E.  Reiss,  composing  the  firm  or 
Dresser  &  Company,  bankrupts,  is  the  appellant,  and  you  are  the  appellee, 
to  show  cause,  if  any  there  be,  why  the  judgment  and  order  in  said  appeal 
mentioned  should  not  be  corrected  and  speedy  justice  should  not  be  done 
in  that  behalf. 

Given  under  my  hand  at  the  borough  of  Manhattan,  in  the  city  of  New 
York,  in  the  district  and  circuit  a  Dove  named,  this  12th  day  of  April,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  four,  and  of  the 
Independence  of  these  United  States,  the  one  hundred   and  twenty-ninth. 

GEO.  C.  HOL'l', 
U.  S.  District  Judge. 
F.  396. 
Assignment  of  errors. 
United  States   Circuit  Court   of   Appeals  for   the   Second   Judicial   Circuit. 

In  the  Matter  of  Daniel  Le  Roy  Dresser  and  Charles  E.  Reiss,  Composing 
the  Firm  of  Dresser  &  Company,  Bankrupts. 

And  now  comes  Edward  B.  Whitney,  trustee  of  the  above-named  bank- 
rupt, by  George  H.  Oilman,  his  attorney,  and  files  the  following  assign- 
ment of  errors  upon  which  he  will  rely  his  appeal  from  the  order  and 
judgment  entered  herein  on  the  5th  day  of  April,  1904. 

First.  That  the  district  court  of  the  United  States,  in  and  for  the  south- 
ern district  of  New  York,  erred  in  that  it  allowed  the  claim  of  Emma  B. 
Dresser  against  the  estate  of  the  above-named  bankrupt. 

Second.  That  th"  said  court  erred  in  that  it  did  not  disallow  the  said 
claim. 

Fed.  Proc— 169.  2689 


F.  397.  BANKRUPTCY    FORMS.  [Code   FecT. 

Third.  Tliat  the  said  court  erred  in  that  it  did  not  adjudge  that  the  said 
proof  of  claim  was  iiisufficient  on  the  face  thereof. 

Fourth.  That  the  said  court  erred  in  that  it  did  not  adjudge  that  the 
said  proof  of  claim  and  the  verified  objections  filed  by  the  trustee  raised  an 
issue  as  to  which  the  burden  of  proof  was  on  the  claimant. 

Fifth.  That  the  said  court  erred  in  that  it  did  not  adjudge  that  the 
prima  facie  effect  of  said  proof  of  claim  was  met  by  the  testimony  offered 
on  behalf  of  the  trustee. 

Sixth.  That  the  said  court  erred  in  that  its  judgment  was  contrary  to 
the  evidence. 

Seventh.  That  the  said  court  erred  in  that  its  judgment  was  contrary 
to  the  evidence. 

Wherefore,  the  said  trustee  prays  that  the  said  order  and  judgment  be 
reversed  and  that  the  said  district  court  for  the  southern  district  of  New 
lorR  may  be  ordered  to  enter  an  order  reversing  the  said  order  and  judg- 
ment, with  costs  to  the  trustee. 

GEORGE  H.  GILMAN, 
Attorney  for  Trustee-Appellant, 
67  Wall  St.,  New  York  City. 

F.  397. 
Certificate  of  Supreme  Court  Justice. 

In  the  Supreme  Court  of  the  United  States. 

Edward  B.  Whitney,  as  Trustee  in  Bankruptcy  of  Dresser  &  Co., 
Bankrupts,  Appellant, 
agafnst 

Emma  B.  Dresser,  Appellee.  I 

I  certify  that  in  my  opinion  the  determination  of  the  questions  involved 
m  the  allowance  of  the  claim  of  Emma  B.  Dresser,  the  above-named  ap- 
pellee, against  the  estate  of  the  above-named  bankrupts  in  the  hands  of 
the  above  named  Edward  B.  Whitney  as  trustee  in  bankruptcy  thereot^ 
is  essential  to  a  uniform  construction  of  the  act  entitled  "An  act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United  States,"  ap- 
proved July  1,  1898,  throughout  the  United  States. 
Dated  at  Washington,  D.  C,  February  1,  1905. 

R.  W.  PECKnA:M, 
Associate  Justice  of  the  Supreme  Court  of  the  United  States, 

F.  398. 
Assignment  of  Errors  in  Supreme  Court. 
In  the  Supreme  Court  of  the  United  States. 
Edward  B.  Whitney,  as  Trustee  in  Bankruptcy  of  Dresser  &  Co.,'^ 
Bankrupts,  Appellant, 
against 
Emma  B.  Dresser,  Appellee. 
And  now  comes  Edward  B.  Whitney  as  trustee  as  aforesaid,  appellant, 
by   his   counsel,  and   respectfully   represents   that   he   feels   himself   to   be 
aggrieved  by  the  proceedings  and  decree  in  the  above  entitled  cause  in  the 
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United  States  circuit  court  of  appeals  for  the  second  circuit,  and  says  that 
in  the  record  and  proceedings  therein  there  is  manifest  error  in  each  and 
'   every  one  of  the  following  rulings  of  the  court,  to  wit: 

First.  In  overruling  appellant's  assignment  of  error  that  the  district 
court  of  the  United  States  in  and  for  the  southern  district  of  New  York 
erred  in  that  it  allowed  the  claim  of  Emma  B.  Dresser  against  the  estate 
of    the  above  named  bankrupts. 

Second.  In  overruling  the  appellant's  assignment  of  error  that  said  court 
erred  in  that  it  did  not  atljudge  that  the  said  proof  of  claim  was  insuf- 
ficient on  the  face  thereof. 

Third.  In  overruling  the  appellant's  assignment  of  error  that  said  court 
erred  in  that  it  did  not  adjudge  that  the  burden  of  proof  was  on  the  claim- 
ant. 

Fourth.  In  overruling  the  appellant's  assignment  of  error  that  said  court' 
erred  in  that  it  did  not  adjudge  that  the  prima  facie  effect  of  said  proof 
of  claim  was  met  by  the  testimony  offered  on  behalf  of  the  trustee. 

Wherefore  the  appellant  respectfully  prays  that  the  errors  assigned 
be  examined  and  corrected  by  this  honorable  court  and  that  the  judgments 
entered  herein  by  the  district  court  and  circuit  court  of  appeals  be  reversed 
and  the  cause  remanded  for  further  proceedings  not  inconsistent  with  law. 

Dated,  New  York,  January  31,  1905. 

EDWARD  B.  WHITNEY. 
As  Trustee  of  Dresser  &  Co.,  Bankrupts,  Appellant. 

F.  399. 

Petition  for  appeal  in  bankruptcy. 

In  the  United  States  District  Court  for  the  Western  Division  of  the  Eastern 
District  of  Arkansas. 

J.  C.  Brown,  Trustee  ■ G.  H.  Schweer,  ^ 

Bankrupt, 
vs. 
Mrs.  Beulah  Schweer  and  James   C.   Nor- 
man. 
To  the  Honorable  Jacob  Trieber,  judge: 

The  above  named  defendants  conceiving  themselves  aggreived  by  the  order 
and  decree  made  and  entered  in  the  above  entitled  cause  on  the  10th  day  of 
October  1903,  wherein  and  whereby  it  was  ordered,  adjudged  and  decreed 
that  these  defendants  within  twenty  days  from  date  of  said  order  and 
decree  pay  over  to  J.  C.  Brown,  trustee  to  G.  H.  Schweer,  bankrupt,  the 
sum  of  $2,000.00  two  thousand  dollars  alleged  and  decreed  to  belong  to 
the  estate  of  the  bankrupt,  do  hereby  appeal  from  said  order  and  decree 
of  October  16th,  1903  to  the  Supreme  Court  of  the  United  States,  for  the 
reason  specified  in  the  assignment  of  errors  filed  herein  and  they  pray  that 
this  appeal  be  allowed  and  that  a  transcript  of  the  records,  papers,  and 
proceedings   pertaining   to   the   jurisdiction   of  this   honorable    coxirt   upon 
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■which  said  order  and  decree  was  made,  duly  authenticated,  may  be  certified 
to  the  Supreme  Court  of  the  United  States. 

(Signed)  MRS.  BEULAH  SCmVEER, 

JA:\IES  C.  NORMAN, 
By  HARRY  H.  MYERS, 

Solicitor  for  Defendants. 

Appeal  allowed  and  returnable  within  thirty  days  and  to  act  as  a  super- 
sedeas upon  the  execution  of  a  supersedeas  bond  of  $3,000.00  to  be  ap- 
proved by  me. 

(Signed)  JACOB  TRIEBER,  Judge. 

F.  400. 
Assignment  of  errors  for  same. 
[Title  of  Court  and  Cause.] 

Come  now  the  defendants  Mrs.  Beulah  Schweer  &  James  C.  Norman,  by 
their  solicitor  Harry  H.  Myers,  and  file  the  following  assignment  of  errors 
upon  which  they  will  rely  in  the  prosecution  of  their  appeal  from  the 
decree  and  order  made  by  this  honorable  court  on  the  16th  day  of  October 
1!)03  in  the  above  entitled  cause: 

I. 
That  the   United   States  district  court  in   and  for   the  western   division 
of  the  eastern  district  of  Ai'kansas,  erred  in  holding  that  this  court  had 
jurisdiction  to  try  this  cause. 

II. 
That  the  United  States   district  court  in  and  for  the  western   division 
of  the  eastern  district  of  Arkansas,  erred  in  not  sustaining  the  demurrer  as 
to  the  jurisdiction  of  this  court,  interposed  by  these  defendants  and  plain- 
tiffs in  error  to  the  original  complaint  in  said  cause. 

F.  401. 
Bond  for  same. 
[Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents  that  we  Mrs.  Beulah  Schweer  and  J.  C. 
Norman,  as  principals  and  T.  A.  Jackson  and  J.  II.  Pryor  as  sureties  are 
Tield  and  firmly  boimd  unto  J.  C.  Brown,  trustee  of  G.  H.  Schweer  bank- 
rupt, plaintiff  above  named  in  the  sum  of  three  thousand  dollars,  to  be 
paid  to  the  said  J.  C.  Brown,  trustee,  his  successors,  executors,  to  which 
payment  well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us, 
jointly  and  severally,  and  our  and  each  of  our  successors,  representatives 
and  assigns,  firmly  by  these  presents: 

Sealed  with  our  seals  and  dated  the  23rd  day  of  October,  190?.. 

Whereas,  the  above  named  defendants,  Mrs.  Beulah  Schweer  and  J.  C. 
Norman  have  sued  out  a  writ  of  error  to  the  United  States  Supreme  Court, 
to  reverse  the  judgment  in  the  above  entitled  cause  by  the  district  court 
of  the  United  States  for  the  westeni  division  of  the  eastern  district  of 
Arkansas. 

Now  therefore  the  condition  of  this  obligation  is  such  tViai;  if  the  above 
named  defendants   Mrs.  Beulah   Schweer  &  J.  C.  Norman  shall   prosecute 
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said  writ  to  effect  and  answer  all  costs  and  damages,  if  they  shall  faii 
to  make  good  their  plea,  then  this  obligation  shall  be  voi:l;  otherwise  to- 
remain  in  full  force  and  virtue. 

(Signed)  BEULAH    SCHWEEP.  [Seal.] 

JAS.  C.  NOR]\IAN  [Seal.J 

T.  A.   JACKSON  [Seal.] 

J.  H.  PRYOR,  SK.  [Seal] 

Approved — 

JACOB  TRIEBER,  Judge. 

T.  A.  Jackson,  states,  that  he  is  a  resident  of  the  State  of  Arkansas, 
and  that  he  is  worth  six  thousand  dollars  beyond  the  amount  of  his  debts 
and  has,  property  in  this  State  subject  to  execution,  of  the  value  of  six 
thousand  dollars. 

(Signed)  T.  A.  JACKSON 

Subscribed  and  sworn  to  before  me  this  29th  day  of  Oct.  1903. 

[Seal.]  (Signed)  JAMES  B.  BUNN, 

Notary  Public. 
J.  H.  Pryor  states,  that  he  is  a  resident  of  the  State  of  i^rkansas  and  that 
that  he  is  worth  the  sum  of  six  thousand  dollars  beyond  the  amount  of 
his  debts,  and  has  property  in  this  State  subject  to  execution,  of  the  value 
of  six  thousand  dollars. 

(Signed)  J.  H.  PRYOR,  SR. 

Subscribed  and  sworn  to  before  me  this  29th  day  of  Oct.  1903. 
[Sea).]  JAMES  B.  BUNN, 

Notary  Public. 
F.  402. 
Citation  for  same. 
United  States  of  America,  ss: 
To  J.  C.  Brown,  trustee — G.  H.  Schweer,  bankrupt.  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  the  Supreme 
Court  of  the  United  States,  at  Washington,  D.  C,  within  30  days  from  the 
date  hereof,  pursuant  to  an  appeal  filed  in  the  clerk's  office  of  the  United 
States  district  court  for  the  we.stem  division  of  the  eastern  district  of 
Arkansas,  wherein  Mrs.  Beulah  Schweer  and  J.  C.  Norman  are  appellants 
and  you  are  the  appellee  to  show  cause,  if  any  there  be  why  the  judgment 
rendered  against  the  said  appellants  as  in  the  said  appeal  mentioned,  should 
not  be  corrected,  and  why  speedy  justice  should  not  be  done  to  the  parties 
in  that  behalf. 

Witness  the  Honorable  Jacob  Trieber,  judge  of  the  United  States  district 
court  for  the  western  division  of  the  eastern  district  of  Arkansas,  this 
7th  day  of  November  1903. 

(Signed)  JACOB  TRIEBER,  Judge. 

Notice  accepted. 

(Signed)   PUGH  &  WILEY, 
Attorneys  for  J.  C.  Brown,  Trustee. 
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FORMS  OF  BILLS  IN  EQUITY. 
(See  ante,  §  944  et  seq.) 

F.  409.  The   title   and  direction   of   bill. 

F.  410.  The  introduction. 

F.  411.  The  United   States   against   a   corporation    and   citizen. 

F.  412.  The  jurisdiction  clause. 

F.  413.  The  interrogating  part. 

F.  414.  Prayer  for  relief. 

F.  415.  Prayer  for  general  relief. 

F.  410.  Prayer  for  process. 

F.  417.  Variations  in  introduction  of  bill. 

F.  418.  Prayers  for  relief  in  special  cases — specific  performance. 

F.  419.  — another  form   (suit  by  vendor). 

F.  420.  — another  form  (short). 

F.  421.  — of  agreement  to  execute  mortgage  of  indemnity. 

F.  422.  — of  contract  to  make  a  policy  of  insurance. 

F.  423.  For  foreclosure  of  mortgage. 

F.  424.  - — another  form. 

F.  425.  For  redemption  of  mortgage — mortgagee  in  possession. 

F.  426.  For  redemption  of  personal   property. 

F.  427.  For  an  accounting  of  money  had  and  received. 

F.  428.  For  an  accounting  on  termination  of  partnership. 

F.  429.  For  an  accounting  of  rents  and  profits  of  a  testator's  real  estate. 

F.  430.  For  an  account  of  personal  estate  of  a  testator. 

F.  431.  For  an  accounting  by  agent. 

F.  432.  For  winding  up  aff"airs  of  partnership. 

F.  433.  — for  damages  against  agent  for  mismanagement. 

F.  434.  — for  cancellation  of  land  patent  and  deeds. 

F.  435.  — for  cancellation  of  will  and  deed — fraud  alleged. 

F.  436.  — for  cancellation  of  deed. 

F.  437.  — for  reformation  of  deed  on  the  ground  of  mistake. 

F.  438.  — in  bill  by  assignees  to  protect  estate  of  insolvent. 

F.  439.  — by  next  of  kin  for  account  and  distribution  and  to  restrain  sale. 

F.  440.  — another  form. 

F.  441.  — in  bill  of  interpleader. 

F.  442.  — another  form,  by  an  executor. 

F.  443.  — in  bill   for  payment  of   legacies  and   to   carry   the  trusts   of  a 

will    into   execution. 

F.  444.  — to  have  trust  declared  as  to  real  estate. 
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F.  445.  — another  form,  as  to  personalty. 

r.  446.  — for  injunction. 

F.  447.  — another   form. 

F.  448.  — for  injunction  as  to  a  patented  machine. 

F.  449.  —in  bill  to  quiet  title. 

F.  450.  — for  production  of  deeds  and  papers. 

F.  451.  Prayer   for   process. 

F.  452.  — prayer  for  process,  government  defendant. 

F.  453.  — prayer  for  ne  exeat. 

F.  454.  Note  at  end  of  bill  when  interrogatories  are  to  be  answered. 

F.  409. 
The  title  and  direction  of  bill. 
In   the    Circuit   Court   of    the   United    States    in   and    for    the    


District  of .     Division  (if  divided  into  divisions.) 

In  Equity. 
AB,  Comp  lainant, 


vs. 
XY,  Defendant. 


WNo. . 


To  the  Honorable,  the  Judges  of  the  Circuit  Court  of  the  United  States 
for  the District  of  , Division. 

F.  410. 
The  Introduction. 

AB,  a  citizen  of  the  State  of  ,  residing  at  — in  the 

division   [if  any]   of  the district  of brint^s 


this  his  bill  of  complaint  against a  citizen  of 

and  an  inhabitant  of division  [if  any]  of  the  district  of 

— ,  defendant.     And  therefore  your  orator  complains  and  says: 

Note. — The  cause  of  action  to  be  set  forth  in  a  clear  and  distinct  nar- 
rative with  the  facts  relied  upon  as  the  basis  of  suit.  For  convenience, 
each  paragraph  should  be  numbered  so  that  the  successive  allegations  may 
be  readily  referred  to. 

F.  411. 
The  United  States  against  a  Corporation  and  Citizen. 

The  United  States  of  America,  by  ,  its  Attorney  General,  brings 

this  its  bill  against  the  X  Y  Con  pany,  a  corporation  organized  under  and 

by  virtue  of  the  laws  of  the  state  of ,  and  V  W  and  Z,  citizens 

of  the  United  States,  and  of  the  state  of  ,  and  residents  of  the 

state   of  . 

F.  412. 
The  Jurisdiction  Clause. 
In  consideration  whereof,  and  forasmuch  as  j'our  orator  is  remediless  in 
the  premises  at  and  by  the  strict  rule  of  the  common  law.  and  is  only  re- 
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lievalile   in  a  Court  of  equity,   where   matters   of  this   kind  are   properly 
cognizable  and  reviewable,  etc. 

Note:  This   clause  is   no  longer  necessary   under  the   Rules.     See   ante, 

§  946. 

F.  413. 
The  Interrogating  Part. 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can,  show  why 
your  orator  should  not  have  the  relief  hereby  prayed,  and  may  upon  his 
corporate  oath  and  according  to  the  best  and  utmost  of  his  knowledge,  re- 
membrance, information,  and  belief,  full,  true,  and  perfect  answer  make  to 
each  of  the  several  interrogatories  hereinafter  numbered  and  set  forth  as 
by  the  note  hereunder  written  he  is  required  to  answer. 

First,  Whether,  etc. 

Second,  Whether,  etc. 

This  part  is  now  usually  omitted,  ante,  §  950. 

F.  414. 
Prayer  for  Relief. 
To  the  end,  therefore,  that  your  orator  may  have  that  relief  which  he 
can  only  obtain  in  a  court  of  equity,  and  that  the  said  defendant  may 
answer  the  premises,  but  not  upon  oath  or  affirmation,  an  answer  under 
oath  being  hereby  expressly  waived  by  your  orator,  he  now  prays  the 
Court. 

F.  415. 
Prayer  for  General  Relief. 
And  that  your  orator  may  have  such  further  or  other  relief  in  the  prem- 
ises as  the  nature  of  the  circumstances  of  the  case  may  require. 

F.  416. 
Prayer  for  Process. 

May  it  please  your  Honors  to  grant  to  your  orator  a  writ  of  subpoena, 

to  be  directed  to  the  said  ^ ,  thereby  commanding  him  at  a 

certnin  time,  and  under  a  certain  penalty  therein  to  be  limited,  personally 
to  appear  before  this  honorable  Court  and  then  and  there  full,  true,  direct, 
and  perfect  answer  make  to  all  and  singular  the  premises,  and  to  stand, 
perform  and  abide  by  such  order,  direction,  and  decree  as  may  be  made 
against  him  in  the  premises,  as  shall  seem  meet  and  agreeable  to  equity. 

And  your  orator  will  ever  pray. 

F.  417. 
Variations  in  Introduction  of  Bill. 
Wife  Suing  Alone. 
C  B,  of,  etc.,  wife  of  A  B,  of  the  same  place,  by  E  F,  of,  etc.,  her  next 

friend,  brings  this  her  bill  against  . 

Wife  by  Next  Friend:  Husband  a  Defendant. 
C  B,  the  wife  of  the  defendant  A  B,  by  E  F,  of,  etc.,  her  next  friend,  the 

above-named  plaintiff,  brings  this  her  bill  against  . 
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Same:     Husband  Residing  Abroad. 
C  B,  of  (residence),  the  wife  of  A  B,  who  is  now  residing  at  G,  out  of 
the  jurisdiction  of  this  honorable  Court,  by  E  F,  of,  etc.,  her  next  friend,. 

the  above-named  plaintifl",  brings  this'her  bill  against . 

Wife   as  Feme   Sole. 
C  B,   of    (residence),   the   wife  of   A   B,   of   etc.,   suing   as   a   feme   sole 
[or,   but    wlio    has    obtained    a    statutory    order    for   protection    from   her 
husband],  the  above-named  plaintiff,  brings  this  her  bill  against  • . 

Infants. 
A  B  and  C  B,  of,  etc.,  infants  under  the  age  of  twenty-one  years,  by 
E  F,  their  next  friend,  bring  tliis  their  bill  against . 

Lunatics,  etc. 

A  B,  of,  etc.,  a  lunatic  [or  non  compos  mentis]  by  E  F,  of,  etc.,  his 
guardian  [or  next  friend,  when  plaintiff  is  of  unsound  mind,  but,  not  so 
found  by  inquisition]  [or  committee  of  the  (person  and)  estates  of  the 
said  A  B],  brings  this  his  bill  against  . 

Or,  A  B,  of,  etc.,  E  F,  of,  etc..  committee  of  the  [person  and]  estate  of 
the  said  A  B,  and  the  said  E  F,  bring  this  their  bill  against  . 

Assignee  of  Insolvent  Debtor. 
A  B,  of,  etc.,  assignee  of  the  estate  and  effects  of  C  D,  etc.,  an  insolvent 
debtor,  brings  this  bill   against  . 

A  Person  Deaf  and  Dumb. 
A  B,  of  etc.,  being  deaf  and  dumb,  by  C  D,  of,  etc.,  trustee,  his  next 
friend,  etc.,  brings  this  bill  against  ■ ■. 

F.  418. 
Prayers  for  Relief  in  Special  Cases. — Specific  Performance. 
That  the  said  [vendor]  be  compelled  by  the  decree  and  order  of  the 
Court  to  accept  the  said  sum  of  money  above-named  as  part  of  the  pixrchase 
price  of  the  said  above-described  property,  and  to  convey,  make,  and 
execute  to  your  orator  a  good  and  sufficient  deed  to  said  property,  towit: 
[describe  the  property]. 

F.  419. 
— Another  Form  (Suit  by  Vendor). 
That  the  said  [purchaser]  may  be  compelled  by  the  decree  of  this  honor- 
able Court  specifically  to  perform  the  said  agreement  with  the  plaintiff, 
and  to  pay  to  him  the  remainder  of  the  said  purchase  money,  with  interest 
for  the  same  from  the  time  said  purcha.se  money  ought  to  have  been  paid, 
the  plaintiff  being  willing  and  hereby  offering  specifically  to  perform  the 
said  agreement  on  his  part,  and,  on  being  paid  the  said  remaining  purchase 
money  and  interest,  to  execute  a  proper  conveyance  of  the  said  premises  to 
the  said  [purchaser]  and  to  let  him  into  possession  of  the  rents  and  profits- 

thereof  from  the  said  day  of  ,  18 — . 
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F.  420. 
—Another  Form  (Short). 
That  the  defendant  may  be  decreed  specifically  to  perform  the  said  agree- 
jjjent  of  the  day  of  ,  18 ,  the  plaintiff  hereby  offering  spe- 
cifically to  perform  the  said  agreement  on  his  part;  and  that  for  the  pur- 
poses aforesaid  all  proper  directions  may  be  given  and  inquiries  made. 

F.  421. 

—Of  Agreement  to  Execute  Mortgage  of  Indemnity. 

That   the   defendant    may   be   decreed   specifically   to    perform    the   said 

agreement  and  to  make  a  mortgage  to  the  plaintifl'  of  the  said  estate  and 

premises  to  indemnify  him  against  the  obligation  he  has  entered  into  with 

r ]^  as  hereinbefore  described,  and  that  it  may  be  referred  to  a 

master  to  settle  such  mortgage  if  the  parties  should  differ  about  the  same. 

F.  422. 
—Of  Contract  to  Make  a  Policy  of  Insurance. 
That  the  said  agreement  of  the  defendants  to  execute  and  deliver  to  your 
orators  a  policy  of  insurance  according  to  the  terms  of  the  aforesaid  paper 

^  and  in  accordance  with  the  defendant's  contract  of  insurance, 

as   aforesaid,  may   be  specifically  performed,   your  orators  hereby  under- 
taking to  perfor»^  their  imdertakings  in  the  premises. 

F.  423. 
For  Foreclosure  of  Mortgage. 
That  an  account  may  be  taken  by  or  under  the  direction  of  this  honor- 
able Court  of  what  is  due  for  the  principal  and  interest  on  the  said  mort- 
gage, and  that  the  said  defendants  or  some  one  of  them  may  pay  unto 
the  plaintiff  the  money  which  shall  be  found  due  to  him  by  a  short  day 
to  be  appointed  for  that  purpose  by  this  honorable  Court,  or  in  default 
thereof  that  all  the  said  defendants  and  all  persons  claiming  or  to  claim 
by,  from,  or  under  them  or  any  of  them  may  be  absolutely  barred  and 
foreclosed  of  and  from  all  right  and  equity  of  redemption  of,  in,  and  to 
the  said  property,  and  every  part  thereof,  or,  if.  on  any  account,  the  plain- 
tiff is  not  entitled  to  any  such  foreclosure,  then  that  the  said  property 
may  l)e  sold  and  all  proper  parties  may  join  therein,  and  that  the  money 
so  due  to  the  plaintiff  may  be  paid  to  him  out  of  the  money  which  shall 
bo  raised  by  such  sale. 

F.  424. 
— Another  Form. 
That  the  above-named  X  Y,  E  F,  and  G  H,  the  defendants  in  this  suit, 
may  appear  before  this  honorable  Court,  and  answer  this  your  orator's 
bill,  according  to  the  rules  and  practice  of  the  said  Court,  without  oath, 
their  answers  on  oath  being  hereby  waived,  and  that  the  usual  decree  may 
be  made  for  the  sale  of  the  mortgaged  premises  aforesaid,  and  for  the  pay- 
ment of  the  amount  due  to  your  orator  for  principal  and  interest  upon  the 
said  bond  and  mortgage,  and  his  costs  of  this  suit,  and  that  the  said  de- 
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■fendants,  and  all  persons  claiming  under  them  subsequent  to  the  commence- 
ment of  this  suit,  and  all  other  persons,  although  not  parties  to  this 
suit,  who  have  any  liens  by  judgment  or  decree  upon  the  mortgaged  prem- 
ises subsequent  to  the  said  mortgage  of  your  orator,  or  any  liens  or  claims 
thereon  by  or  under  any  such  subsequent  judgment  or  decree,  either,  as 
purchasers,  incumbrancers  or  otherwise,  may  be  barred  and  foreclosed  of 
all  equity  of  redemption  in  the  said  premises.  And  that  your  orator  may 
have  such  further,  or  such  other  relief  as  the  nature  of  the  case  may  re- 
quire, and  as  to  this  Court,  may  seem  proper  and  agreeable  to  equity. 

J.  E., 
Solicitor  for  complainant, 
R.  M, 

Of  counsel. 
Schedule  A,  referred  to  in  the  preceding  bill   (being  a  description  of  the 
.mortgaged  premises  as  contained  in  the  mortgage. 

F.  425. 
For  Redemption  of  Mortgage — Mortgagee  in  Possession. 
That  an  account  may  be  taken  of  what,  if  anything,  is  due  to  the  said 
defendant  for  principal  and  interest  on  the  said  mortgage,  and  that  an 
account  may  also  be  taken  of  the  rents  and  profits  of  the  said  mortgaged 
premises  which  have  been  possessed  or  received  by  the  said  defendant  or 
l>y  any  other  person  or  persons  by  his  order  or  for  his  use,  or  which, 
without  his  willful  default  or  neglect,  might  have  been  received;  and,  if 
it  shall  appear  that  the  said  rents  and  profits  have  been  more  than  suffi- 
cient to  satisfy  the  principal  and  interest  of  the  said  mortgage,  then  that 
the  residue  thereof  may  be  paid  over  to  the  plaintiff,  and  that  the  plaintiff 
may  be  permitted  to  redeem  the  said  premises,  the  plaintiff  being  ready 
and  willing  and  hereby  offering  to  pay  what,  if  anything,  shall  appear 
to  remain  due  in  respect  to  the  principal  and  interest  on  the  said  mort- 
gage; and  that  the  said  defendant  may  be  decreed  to  assign  and  deliver  up 
possession  of  the  said  mortgaged  premises  to  the  plaintiff  or  to  such  person 
as  he  shall  direct,  free  from  all  incumbrances  made  by  him  or  by  any 
person  claiming  under  him,  and  may  deliver  over  to  the  plaintiff  all  deeds 
and  writings  in  his  custody  or  power  relating  to  the  said  mortgaged 
premises. 

F.  426. 
For  Redemption  of  Personal  Property. 
That  an  account  may  be  taken   for  what  is  due  to  the  said  defendant 

■for  principal  and  interest  in  respect  of  the  said  loan  of  $ ,  and  that, 

■upon  payment  thereof  by  the  plaintiff,  the  said  defendant  may  be  decreed 
"to  deliver  over  to  the  plaintiff  the  said  goods  so  deposited  with  him  as 
aforesaid. 

F.  427. 

For  an  Accounting  of  Money  Had  and  Received. 

That  the  defendants  may  set  forth  an  account  of  all  and  every  sum  and 

■sums   of   money  received  by  them,   or  either   of  them,  or   by  any   person 

or   person   by   their,  or  either  of   their,   order,   or   for   their,   or  either   of 
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their  use,  for  or  in  rc?pect  ol  the  said  [as  the  case  stated  in  the  bill  may 
be  J,  and  when  and  from  whom  and  from  what  in  particular  all  and  every 
such  sums  were  respectively  received,  and  how  the  same  respectively  have 
been  applied  or  disposed  of. 

F.  42S. 
For  an  Accounting  on  Termination  of  Partnership. 

Tliat  an  account  may  be  taken  of  all  and  every  the  said  late  copart- 
nership dealings  and  transactions  luitil  the  time  of  the  expiration  thereof, 
and  also  an  account  of  the  moneys  received  and  paid  by  your  orator  and 
the  said  defendant,  respectively,  in  regard  thereto,  and  that  the  said  [de- 
fendant] may  be  directed  to  pay  to  your  orator  what,  if  anything,  shall, 
upon  such  account,  appear  to  be  due  to  him,  your  orator  being  ready  and 
willing  and  hereby  offering  to  pay  to  the  said  [defendant]  what,  if  any- 
tliings,  shall  appear  to  be  due  to  him  from  the  said  joint  concern.  (If  a 
receiver  is  desired,  say.)  [And  that  some  proper  person  may  be  ap- 
pointed to  receive  and  collect  all  moneys  which  may  be  coming  to  the 
credit  of  the  said  late  co-partnership].  And  that  the  said  [defendant] 
may  in  the  mean  time  be  restrained  by  the  order  and  injunction  of  this 
honorable  Court  from  collecting  or  receiving  any  of  the  debts  due  and  owing 
to  the  said  late  copartnership. 

F.  429. 
For  an  Accounting  of  Rents  and  Profits  of  a  Testator's  Real  Estate. 

That  said  defendants  may  set  forth  a  full,  true,  and  just  rental  and 
particular  of  the  real  estates  whereof  or  whereto  the  said  testator  was 
seised  or  entitled  in  fee  simple  at  the  time  of  his  death,  and  also,  a  full, 
true  and  particular  account  of  all  and  every  sum  and  sums  of  money  which 
has  or  have  been  received  by  them,  or  either  of  them,  or  any  other  person 
or  persons  by  their,  or  either  of  their,  order,  or  for  their,  or  either  of 
their,  use,  for  or  in  respect  of  the  rents  and  profits  of  the  said  estates  or 
any  part  thereof;  and  whether  any  and  which  of  said  estates,  or  any  part 
or  parts  thereof,  have  or  has  not  been  disposed  of  or  sold,  and  at  what 
price  or  prices,  respectively,  and  when  and  to  whom;  and  whether  such 
price  or  prices,  respectively,  have  or  has  not  been  paid,  and  to  whom; 
and  if  not,  why  not. 

F.  430. 
For  an  Account  of  Personal  Estate  of  a  Testator. 

That  said  defendants  may  discover  and  set  forth  a  full,  true  and  par- 
ticular account  of  all  and  singular  the  personal  estate  and  effects  of  the 
said  testator,  and  of  every  part  thereof,  which  has  been  possessed  by,  or 
come  to,  the  hands  of  the  said  defendants,  or  either  of  them,  or  to  the 
hands  of  anj'  other  person  or  persons  by  their,  or  either  of  their,  order, 
or  for  their,  or  either  of  their,  use;  with  the  particular  nature,  qualities, 
quantities  and  true  and  utmost  values  thereof,  and  of  every  part  thereof, 
respectively,  and  how  the  same  and  every  part  thereof  has  been  applied 
and  disposed  of;  and  whether  any,  and  what  part  thereof,  now  remains 
unapplied  and  undisposed  of,  and  why;  and  whether  any  and  what  part  of 
such  personal   estate  remains  outstanding  to  any  and  w^hat  amount,  and 
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why;  and  that  the  said  defendants  may  also  set  forth  an  account  of  the 
-debts  due  from  the  said  testator,  and  of  his  funeral  and  testamentary  ex- 
penses and  legacies,  and  whether  any  and  which  of  such  debts  are  out- 
standing, and  why. 

F.  431. 
For  an  Accounting  by  Agent. 
That  an  account  may  be  taken  of  all  sums  of  money  received  by  or  come 
to  the  hands  of  the  defendant  as  such  agent  of  the  plaintiff  as  aforesaid, 
for  or  on  account  of  or  for  the  use  of  the  plaintiff,  and  of  the  application 
thereof  and  of  all  dealings  and  transactions  of  the  defendant  as  the  plain- 
tiff's agent;  and  that  the  defendant  may  be  decreed  to  pay  to  the  plaintiff 
what,  on  taking  such  accounts,  shall  be  found  due  from  the  defendant  to 
the  plaintiff,  and  to  deliver  up  to  the  plaintiff  all  documents  in  the  defend- 
-ant's  possession  or  power  belonging  to  the  plaintiff;  that  the  defendant 
may  pay  the  costs  of  this  suit. 

F.  432. 
For  Winding  up  Affairs  of  Partnership. 

That  the  said  land  and  buildings  in   [describing  them]   may  be  adjudged 
and  decreed  to  be  partnership  property,  and  assets  of  the  said  late  firm 

of  ,  and  that  the  same  may  be  ordered  to  be  sold  under  the 

direction  of  this  honorable  Court  for  the  purpose  of  winding  up  the  concern, 
.and  that  a  receiver  of  all  the  copartnership  assets  and  property  now  ad- 
ministered by  your  orator  may  be  appointed,  and  that  proper  and  just 
accounts  may  be  taken  between  the  parties  touching  the  rratters  in  ques- 
tion;  and  that  the  estate  of  the  said  ■ -,  deceased,  may  be  charged 

with  a  fair  rent  for  said  dwelling-house  during  the  time  it  was  in  his 
occupation,  and  for  such  further  time,  if  any,  as  may  seem  meet  to  this 
Tionorable  Court;  and  that  all  the  affairs  and  concerns  of  said  late  firm  of 

may  be  wound  up,  adjusted  and  closed,  under  the  direction  of 

this  honorable  Court,  and,  after  payment  of  all  the  debts  of  the  concern 
and  the  partnership  balance  which  may  be  found  due  to  your  orator  out 
-of  the  assets,  that  the  surplus  may  be  divided  between  your  orator  and 
the  administrator  or  heirs  of  the  said ,  according  to  their  respec- 
tive rights  therein,  and  as  to  justice  and  equity  may  appertain. 

And  that  in  the  mean  time  said  administrator,  widow  and  heirs  of  said 

™3,y  be  restrained  and  enjoined  from  proceeding  to   take  any 

steps  to  sell  said  real  property  or  interest  therein,  or  from  any  proceeding 
touching  said  real  estate,  or  any  of  it,  adverse  to  the  claims  and  interests 
of  your  orator  until  the  relative  rights  and  interests  therein  of  your  orator 
and  the  said  defendants  may  be  settled  and  determined. 

F.  433. 
— For  Damages  Against  Agent  for  Mismanagement. 
That  they,  the  said    [agents]   may  be  decreed  to  pay  to  your  orator  the 

said  sums  of  $ and  $ — ,  and  such  losses,  damages  and  in- 

■terest  as  your  orator  has  suffered  by  reason  of  the  premises,  and  that  your 

2701  ' 


P    434.  EQUITY    FORMS.  [Code  Fed». 

orator  may  liave  sueli  other  relief  as  the  nature  of  his  case  may  require; 

and   that   the  said  may,  if  they   can,   show   why   your  orator 

should  not  have  the  relief  hereby  prayed. 

Xote.— The  prayer  for  general  relief  is  included  in  the  above  Form. 

F.  434. 

—For  Cancellation  of  Land  Patent  and  Deeds. 

That  the  patent  purporting  to  convey  title  to  said  above  described  lands 

may  be  set  aside  and  cancelled  and  declared  null  and  void,  and  that  the 

several    mesne   conveyances    from    [original    patentee    to    said   defendants 

herein  may  be  set  aside,  cancelled  and  declared  null  and  void. 

F.  435. 
—For  Cancellation  of  Will  and  Deed— Fraud  Alleged. 
That  said  defendants   may  be  required   to   produce  said  alleged  writing 

and  that  it  rcay  be  adjudged  and  decreed  Uiat  said  ■  never  made 

the  said  alleged  will,  nor  executed  the  said  alleged  deed,  but  that  she  died 
seised  of  the  property  aforesaid  and  intestate,  and  that  said  writing  be 
decreed  to  be  false  and  fraudulent  and  ordered  to  be  delivered  up  to  be 
cancelled  and  annulled  according  to  the  practice  of  Court  of  Equity  in. 
like  cases. 

F.  4. 30. 
— For  Cancellation  of  Deed. 

That  the  said  deed  to  said  lots  [describe  them],  dated  ,  18 — ,. 

be  set  aside,  annulled  and  held  for  naught,  and  that  the  defendants  be  re- 
quired to  surrendr  up  the  same  to  be  cancelled;  and  that  they,  and  each- 
of  them,  be  forever  restrained  and  enjoined  from  setting  up  or  claiming  any 
estate,  right,  title  or  interest  in  or  to  the  premises  described  in  said  deed, 
and  that  complainants  be  decreed  to  be  the  owners  thereof  and  entitled  to 
the  possession  of  the  same. 

F.  437. 
— For  Reformation  of  Deed  on  the  Ground  of  Mistake. 

That  the  deed  of  conveyance  from  to  ,  dated 

,  18—,  of  the  property  hereinbefore  described,  may   be  reformed  and 

made  to  conform  to  the  true  intent  and  purpose  for  which  the  property 
was  purchased,  and  to  that  end  it  may  be  made  to  include  the  same  uses 

and  trusts  raised,  created  and  declared  in  the  prior  deed  from  

to ,  according  to  the  understanding  and  agreement  of  the  parties. 

F.  438. 
— In  Bill  By  Assignees  to  Protect  Estate  of  Insolvent. 

That  the  said n:ay  be  directed  by  a  decree  of  this  honorable 

Court  to  convey  to  them  the  said  assignees  the  debt  of  the  said  — 

for  the  benefit  of  the  creditors  of  said  insolvent  debtors,  and  to  be  held  and 

distributed  by  your  orators  according  to  law;  and  that  the  said  

may  be  restrained  by  the  order  and  injunction  of  this  honorable  Court  from 
levying  any  execution   which  they  may   obtain   in   said   action  upon   said' 
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credits  in  the  hands  of  said  ,  and  be  ordered  and  decreed  to  re- 
linquish and  abandon  said  attaehment. 

F.  439. 
— By  Next  of  Kin  for  Account  and  Distribution  and  to  Restrain  Sale. 

That  an  account  may  be  taken,  under  and  by  the  direction  of  this  lion- 
orable  Court,  of  the  personal  estate  and  effects  of  the  said  ,  in- 
testate,   ,  possessed  by  or  come  into  the  hands  of  the  said  defendant 

his  administrator,  or  to  the  hands  of  any  other  person  or  per- 
sons by  his  order  or  for  his  use;  and  also  an  account  of  the  said  intestate's- 
debts  and  funeral  expenses,  and  that  the  said  intestate's  personal  estate 
may  be  applied  in  a  due  course  of  administration;  and  that  the  clear  residue 
thereof  may  be  ascertained,  and  that  your  orators,  respectively,  may  be 
paid  one  part  each  of  such  clear  residue;   and  that  in  the  meantime  the 

said  defendant  roay   be   restrained   by   the   injunction   of   this 

honorable  Court  from  selling  or  disposing  of  [state  property  about  to  be 
sold]. 

See  Gould  v.  Gould,  3  Story,  516;  Pratt  v.  Northern,  5  Mason,  95;  Allen' 
V.  Simons,  1  Curtis,  122;  Mallett  v.  Dexter,  1  Curtis,  178;  Steans  v.  Page,. 
1  Story,  204;  Sands  v.  Champlin,  1  Story,  376;  Langdon  v.  Goddard,  2. 
Story,  267. 

F.  440. 
— Another   Form. 

That  an  account  may  be  taken  of  the  personal  estate  of  the  intestate 
come  to  the  hands  of  the  defendant,  or  of  any  person  or  persons  by  his 
order  or  for  his  use. 

That  an  account  may  be  taken  of  the  debts  and  funeral  expenses  of  the 
intestate;  that  the  clear  residue  of  the  personal  estate  of  the  intestate  may 

be  ascertained,  and  that  one  equal  part  of  such  residuary  estate 

may  be  decreed  to  be  paid  to  each  of  your  orators,  and  that  another  equal 

part  thereof  may  be  decreed  to  be  paid  to  the  defendant  and  to 

each  of  them,  the  said  and  . 


F.  441. 
— In  Bill  of  Interpleader. 
That  said  defendants  may  be  decreed  to  interplead  together,  and  that  it 
may  be  ascertained  in  such  manner  as  this  honorable  Court  sliall  direct  to 
which  of  them  the  said  sum  of  money  ought  to  be  paid ;  and  that  your 
orator  may  have  leave  to  pay  the  same  into  Court,  which  he  offers  to  do, 
for  the  benefit  of  such  of  the  parties  as  shall  be  found  or  decreed  to  be  en- 
titled thereto;  and  that  the  said  persons  be  in  the  meantime  restrained 
from  commencing  or  prosecuting  any  suit  at  law  against  your  orator  in 
his  said  capacity  touching  the  said  sum  of  money. 

F.  442. 
— Another  Form,  By  an  Executor. 
Wherefore,  your  orator  prays  that  the  said  several  defendants  may  bo- 
decreed  to  interplead  and  state  their  several  claims  upon  your  orator  in  th© 
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e.xecution  of  his  said  trust  as  executor,  so  that  the  Court  iray  adjudge 
whether  a  sufficient  sum  shall  be  taken  from  the  assets  of  the  estate  in 
the  hands  of  your  orator  to  pay  said  mortgage  debt  and  the  interest 
tliereon,  or  whether  the  same  shall  be  paid  to  the  defendants  claiming 
under  the  residuary  clause  of  said  will. 
See  Houghton  v.  Kendall,  7  Allen,  72. 

F.  443. 

— In  Bill  for  Payment  of  Legacies  and  to  Carry  the  Trusts  of  a  Will  into 

Execution. 

That  an  account  may  be  taken  of  what  is  due  and  owing  to  your  orator 
for  the  principal  and  interest  of  the  said  legacy,  and  that  the  said  defendant 
may  be  decreed  to  pay  the  same  to  your  orator;  and  if  the  said  defendant 
shall  not  admit  assets  of  the  said  testator  sufficient  to  answer  the  same, 
then  that  an  account  may  be  taken  of  the  estate  and  effects  of  the 
said  testator  which  have  been  possessed  or  received  by  the  said  defendant, 
or  by  any  other  person  by  his  order,  or  to  his  use,  and  that  the  same  may 
be  applied  in  due  course  of  administration. 

F.  444. 
— To  Have  Trust  Declared  as  to  Real  Estate. 

That  said  XY  Company  be  decreed  to  have  furnished  the  money  to 
said  R.  S.,  which  he  paid  to  said  E.  F.  for  said  contract  and  land;  that 
said  R.  S.,  in  procuring  sand  contract  and  land,  acted  as  the  agent  and 
trustee  of  the  said  company;  that  the  said  trust  be  declared;  that  the 
said  company  be  decreed  to  be  the  beneficial  party  in  interest  in  said 
contract,  and  that  under  and  by  virtue  of  said  contract  it  acquired  an 
■  equitable  interest  in  said  land,  and  that  your  orator  is  now  the  owner  and 
holder  of  the  equitable  right,  title  and  interest  in  said  contract  and  land 
so  acquired  by  said  X.  Y.  Company. 

See  Hinchman  v.  Smith's  Executors,  49  Fed.  Rep.  492. 

F.  445. 
— Another   Form,  as    to    Personalty. 
That  the  defendant,  the  XY'  Bank,  may  be  by  this  honorable  Court  de- 
•clared  to  have  received  and  held  the  moneys  of  your  orator  as  above  al- 
leged, amounting  to  a  balance  of  $ ,  on  the  day  of  ,  so  de- 
posited with  said  defendant  by  the  said  A  B  as  treasurer  and  tax  collector 

of  said  county,  to  be  the  money  and  property  of  your  orator,  and 

that  the  defendant,  the  XY  bank,  and  the  said  VIV,  as  receiver  thereof, 
be  decreed  to  be  trustee  thereof  for  the  use  and  benefit  of  your  orator;  that 
your  orator  may  have  a  lien  upon  all  the  moneys,  choses  in  action,  and 
other  property  in  said  X  Y  Bank  to  the  amount  of  the  balance  of  the  funds 
•of   your   orator   so   deposited  as   aforesaid,  and   that   the   said  balance   of 

$ ,  togetlier  with  interest  thereon  from  the day  of  ,  at  the 

rate  of  —  per  cent  per  annum,  be  returned  to  your  orator. 
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Further  prayers: 

For  an  accounting  by  receiver  and  restraining  order  against  paying  out 
any  money  except  to  your  orator  and  . 

For  an  injunction  against  bank  and  receiver. 

F.  446. 
— For  Injunction. 
That  your  Honors  grant  unto  your  orator  your  writ  of  injunction  com- 
manding said and  all  persons  claiming  to  act  under  his  authority, 

direction  or  control,  absolutely  to  resist  and  refrain  from  [state  acts  to 
be  enjoined]  until  such  time  as  your  honors  shall  appoint  and  direct  an 
order  herein :  and  that  upon  such  hearing  the  writ  herein  prayed  for  bo 
made  and  confirmed  until  the  final  determination  of  this  suit,  and  that 
thereupon  the  said  injunction  may  be  made  perpetual. 

F.  447. 
— Another  Form. 

]\Iay  it  please  your  Honors  to  grant  to  your  orator  a  writ  of  injunction 
pendente  lite,  issuing  out  of  and  in  accordance  with  the  rules  and  practice 
of  this  honorable  Court,  to  be  directed  to  the  said  defendant  A  B  Company, 
to  restrain  it,  its  agents,  servants,  employees  and  confererates  from  enter- 
ing into  or  upon  the  mine  or  mines,  mining  ground,  lode,  dips,  drifts,  cuts, 
excavations,  or  works,  or  upon  any  part  of  the  land,  property  and  premises 
hereinbefore  particularly  described,  and  from  working  or  mining  thereon 
or  making  or  continuing  any  cut,  opening  or  excavation  on  or  in  said 
mining  ground,  or  any  part  thereof,  any  mineral,  mineral  deposit,  ore,  rock, 
or  earth,  or  any  mineral  substance  whatever,  whether  the  same  be  in  place 
or  heretofore  .severed  from  the  freehold,  and  from  in  any  manner  hindering 
or  obstructing  your  orator  or  his  agents,  servants  or  employees,  or  any 
or  either  of  them,  in  working  or  mining  upon  said  premises,  and  from  in 
any  manner  interfering  wi.th  said  premises  or  with  any  anything  thereon; 
as  also  a  restraining  order  to  the  same  effect  until  an  application  for  such 
injunction  can  be  heard,  and  that  at  the  final  hearing  such  injunction  may 
be  made  perpetual. 

Further  prayer  for  an  account  of  waste  committed. 

F.  448. 
— For  Injunction  as  to  a  Patented  Machine. 
Your  orators  pray  your  Honors  to  grant  unto  them  a  preliminary  writ 
of  injunction  against  the  further  prosecution  of  said  suit  at  law,  and  also 
a  permanent  writ  of  injunction  issuing  out  of  and  under  the  seal  of  this 
honorable  Court  after  the  final  hearing,  directed  to  said  X  Y,  and  strictly 
enjoining  him  and  his  agents  and  employees  not  to  make,  or  use,  or  sell, 

nor  cause  to  be  made,  used  or  sold,  any ,  or  other  machinery,  or 

apparatus,  containing  or  employing  the  invention  covered  and  secured  by 

said  letters  patent  issued   to  ,  or   from   further  prosecuting   said 

action  at  law. 
Further   prayers : 

For  an  accounting  of  profits  and  for  damages. 
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F.  449. 
—In  Bill  to  Quiet  Title. 
That  your  Honrors  may  adjudge  and  decree  that  the  alleged  claims  of 
the  defendants,  and  each  of  them,  are  invalid  and  void;  that  the  defendants 
have  not,  nor  has  either  of  them,  any  estate  or  interest  in  the  said  prop- 
erty, or  in  any  part  thereof;  that  your  orator  is  the  owner  in  fee  of  said 
property,  and  that  the  defendants,  and  each  and  every  of  them,  be  for- 
ever barred  from  asserting  or  claiming  any  estate  or  interest  therein, 

F.  450. 
For  Production  of  Deeds  and  Papers. 
That  the  said  defendants  may  set  forth  a  list  or  schedule  and  description 
of  every  deed,  book,  account,  letter,  paper  or  writing  relating  to  the 
matters  aforesaid,  or  any  of  them,  or  wherein  or  whereupon  there  is  any 
note,  memorandum,  or  writing  relating  in  any  manner  thereto,  which 
now  are,  or  ever  were  in  their,  or  either  and  which  of  their,  possession,  or 
power,  and  may  particularly  desci'ibe  which  thereof  now  are  in  their,  or 
either  and  which  of  their,  possession  or  power,  and  may  deposit  the  same 

with  the  clerk  in  chancery  of  the —  Circuit  for  the  usual  purposes, 

and  otherwise  that  the  said  defendants  may  account  for  such  as  are 
not  in  their  possession  or  power. 

F.  451. 
Prayer  for  Process. 
And  may   it  please  your  Honors   to  grant  unto  your  orator  a  writ  of 
subpoena,  issuing  out  of  and  under  the  seal  of  this  honorable  Court,  to  be 

directed  to  the  said  ,  commanding  him   [them  and  each  of  them], 

on  a  certain  day  and  under  a  certain  penalty,  in  the  said  writ  to  be  in- 
serted, personally  to  be  and  appear  before  your  honors  in  this  honorable 
Court,  and  then  and  there  full,  true  and  perfect  answer  make,  to  all  and 
singular  the  premises,  and  further,  to  stand,  to  perform,  and  abide  such 
further  orders,  direction  and  decree  therein,  as  to  your  honors  shall  seem 
meet  and  shall  be  agreeable  to  equity  and  good  conscience. 

F.  452. 
— Prayer  for  Process,  Government  Defendant. 
And  may  it  please  your  Honors  that  the  District  attorney  of  the  United 

States  for  the  District  of  [or  the  Attorney  General  of  the  State 

of  ],  on  being  attended  with  a  copy  of  this  bill,  may  appear  and 

put  in  answer  thereto,  and  may  stand  to  and  abide  such  order,  direction 
and  decree  in  the  premises  as  to  your  Honors  shall  seem  meet. 

F.  453. 
— Prayer  for  Ne  Exeat. 
May  it  please  your  Honors,  the  premises  considered,  to  grant  unto  your 
orator,  not  only  a  writ  of  ne  exeat  regno,  issuing  out  of  and  under  the  seal 

of  this  honorable  Court,  to  restrain  the  said  defendant  from 
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departing  out  of  the  jurisdiction  of  this  honorable  Court,  but  also  a  writ 
of  subpoena,  etc. 

F.  454. 
Note  at  End  of  Bill  When  Interrogatories  Are  to  Be  Answered. 
Note.— The  defendant  A  B  is  required  to  answer  under  oath  all   of  the 
above  special  interrogatories,  numbered  respectively  1,  2,  3  and  4. 

The  defendant  C  D  is  required  to  answer  under  oath  the  above  special 
interrogatories  numbered  respectively  2  and  4. 
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VARIOUS  FORMS  OF  BILLS  IN  EQUITY. 

F.  463.     Bill  for  sale  and  foreclosure. 

F.  464.    — suit  to  quiet  title. 

F.  465.     Suit  to  quiet  title  and  for  an  injunction  and  restraining  order. 

F.  466.     Bill    for    injunction   by   United    States   for   obstructing   navigable 

stream. 
F.  467.     Bill  to  redeem  real  property  by  heir  of  mortgagor,  alleging  posses- 
sion, receipts  of  rents  and  profits,  etc. 
Bill  to  redeem  personal  property. 
Bill  for  account  by  broker  employed  to  purchase  stocks  and  for 

an  injunction  against  suit. 
Bill  for  a  dissolution  of  a  partnership  and  for  injunction  to  restrain 

collecting  debts. 
Bill  of  interpleader  by  a  purchaser  against  different  claimants  of 

property  purchased. 
Affidavit  to  bill  of  interpleader. 
Bill  of  revivor. 

Bill  to  perpetuate  testimony. 
Amendment  to  bill  of  complaint. 

F.  463. 
Bill  for  Sale  and  Foreclosure. 

[Title  of  Court  and  Cause.]  ' 

Bill  of  Complaint. 
[To  the  Honorable,  the  Judges  of  the  Circuit  Court  of,  etc.] 
(Commencement,  see  Forms  409  et  seq.),  and  thereupon  your  orator  com- 
plains and  says: 

I. 
That  on  the  tenth  day  of  June,  one  thousand  eight  hundred  and  forty- 
one,  XY,  of ,  of  in  the  county  of ,  State  of , 

executed  under  his  hand  and  seal  and  delivered  to  your  orator  a  bond 
bearing  date  on  that  day,  in  the  penal  sum  of  one  thousand  dollars,  with  a 
■condition  thereunder  written,  in  substance  that  if  the  obligor  in  the  said 
bond,  his  executors  or  administrators,  should  pay  or  cause  to  be  paid,  to 
the  obligee   therein   named,   his   executors,   administrators   or   assigns,   the 

sum  of  five  hundred  dollars  on  the  day  of ,  one  thousand 

eight  hundred   and  ,  with  interest,  then  the   said  bond  to  be  void, 

otherwise  to  be  and  remain   in  force,   as  by  the   said   bond   ready  to  be 
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produced  by  your  orator  as  this  Court  shall  direct,  will  more  fully  appear- 
And  the  said  X  Y,  to  secure  the  payment  of  the  principal  and  interest  men- 
tioned in  the  condition  of  the  said  bond,  did  at  the  same  time  execute, 
under  his  hand  and  seal,  and  deliver  to  your  orator,  a  mortj^afie  bearing 
even  date  with  the  said  bond  and  conditioned  for  the  payment  of  the  said 
sum  of  five  hundred  dollars  with  the  interest  thereon  aceoiding  to  the  con- 
dition of  the  said  bond,  by  which  the  said  mortgagor  niortiraged  unto  your 
orator  in  fee,  certain  lands  and  real  estate,  a  description  ol'  whicn,  taken 
from  said  mortgage,  is  contained  in  the  schedule  hereto  annexed,  marked 
A.;  which  mortgage  was  duly  acknowledged,  and  was  afterwards  recorded 

as  a  mortgage  in  the  office  of  the  clerk  of  the  county  of  ,  on  the 

day  of  ,  one  thousand  eight  hundred   and  ,  at  — 

o'clock  in  the  noon  in  book  —  of  mortgages  on  page  — ;  as  by  the 

said  mortgage,  and  the  certificates  of  acknowledgment,  and  of  the  record- 
ing aforesaid  indorsed  thereon,  and  ready  to  be  produced  as  this  Court 
shall  direct,  will  more  fully  appear. 

II. 
And  your  orator  believes  and  states  that  the  sum  of  five  hundred  dollars, 

with   interest  from  the  day  of  ,  one  thousand   eight 

hundred  and  ,  remains  due  and  unpaid  to  your  orator,  and  that 

no  proceedings  at  law  have  been  had  to  recover  the  debt  secured  by  the 
said  bond  and  mortgage,  or  any  part  thereof. 

III. 

And  your  orator  believes  and  states  that  E.  F.  and  G.  H.  have  or  claim 
some  interest  in  the  said  mortgaged  premises,  or  in  some  part  thereof,  as 
purchasers,  mortgagees  or  otherwise,  which  interests,  if  any,  have  accrued 
subsequent  to  the  lien  of  the  mortgage  of  your  orator,  and  are  subject 
thereto. 

Your  orator  therefore  asks  the  aid  of  this  Court  in  the  premises  and 
[Concusion,  see  Form  No.  423]. 

Schedule  A.,  referred  to  in  the  preceding  bill,  being  a  description  of  the 
mortgaged  premises,  as  they  are  described  in  the  mortgage  therein  re- 
ferred to. 

[Insert  description  of  premises,  as  contained  in  the  mortgage.] 

F.  464. 
—Suit  to  Quiet  Title. 
[Title  of  Court  and  Cause.] 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  United  States,  Ninth 
Circuit,  Northern  District  of  California: 

William  IMegginson,  a  citizen  of  Ohio,  brings  this  hill  against  the  Lone 
Jack  Mining  Company,  J.  F.  Turner,  Jacob  Bertz,  Humphrey  Lawrence,  and 
George  L.  Brown,  residents  within  the  State  of  California,  and  citizens  of 
said  State,  and  for  cause  of  complaint  against  said  defendants,  your  orator 
complains  and  says: 

1.  That  he  is  now,  and  was  at  all  the  times  herein  mentioned,  a  citizen 
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«f  the  United  States  of  America,  and  is  now  and  was  at  all  of  said  times  a 
citizen  of  and  within  the  State  of  Ohio. 

2.  That  at  all  of  the  times  herein  mentioned  the  Lone  Jack  Mining  Com- 
pany is  and  was  a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  having  its  principal  place  of 
business  and  its  office  within  the  said  State  of  California,  and  that  it  is 
and  was  at  all  of  said  times  a  citizen  of  the  State  of  California,  and  a 
resident  of  the  Northern  District  of  California. 

3.  That  at  all  the  times  herein  mentioned  said  defendants,  J.  F.  Turner, 
Jacob  Bertz,  Humphrey  Lawrence  and  George  L.  Brown,  were,  and  each  of 
them  now  is,  a  citizen  of  the  State  of  California,  and  a  resident  within 
the  Northern  District  of  California. 

4.  Your  orator  further  shows  that  he  is  now  and  for  a  long  time  hitherto 
has  been  in  the  possession  of  that  certain  mining  property  commonly 
known  and  designated  at  the  Lone  Jack  Quartz  Mine,  which  said  mine  is 
situated  at  Slug  Gulch,  within  one  mile  of  (iarden  Valley  Mining  District, 
county  of  El  Dorado,  State  of  California,  said  mine  being  in  section  28, 
township  12  north,  range  10  east,  Moimt  Diablo  Meridian.  That  the  said 
mine  and  mining  claim  run  fifteen  hundred  (1500)  linear  feet  along  the 
course  of  the  lode  and  three  hundred  (300)  feet  on  each  side  of  the  middle 
of  said  lode,  and  form  a  parallelogram  fifteen  hundred  (1500)  feet  in  length 
and  six  hundred  (600)  feet  in  width. 

5.  That  your  orator  is  the  owner  of  the  title  to  said  mining  claim  and 
premises,  together  with  all  of  the  improvements  thereon.  That  the  said 
defendants,  and  each  of  them,  claim  an  interest  in  said  premises  adverse 
to  the  claims  of  your  orator,  but  that  the  nature  of  said  claims  of  defend- 
ants is  to  your  orator  unknown. 

That  the  claims  of  the  said  defendants  are,  and  each  of  them  is,  without 
any  right  whatsoever,  and  that  none  of  the  defendants  have  any  estate, 
right,  title,  or  interest  whatsoever  in  said  lands  or  premises,  or  any  part 
or  portion  thereof. 

G.  And  your  orator  further  shows  that  said  mining  claim  and  premises 
are  of  great  value,  to  wit,  of  the  value  of  ten  thousand  ($10,000)  dollars 
and  upwards;  and  that  your  orator,  ever  since  the  first  day  of  June,  1894, 
has  been,  and  now  is,  the  owner  of  said  mining  property,  and  the  whole 
and  every  part  of  said  location,  together  with  the  improvements  thereon. 

In  consideration  whereof,  and  inasmuch  as  your  orator  can  have  no 
adequate  relief  except  in  this  Court,  and  to  the  end,  therefore,  that  the 
■defendants  may,  if  they  can.  show  why  your  orator  should  not  have  the 
relief  prayed,  and  may  make  a  full  disclosure  and  discovery  of  all  the 
matters  aforesaid,  and,  according  to  the  best  and  utmost  of  their  remem- 
brance, knowledge,  information  and  belief,  full,  true,  direct  and  perfect 
answer  make  to  the  matters  hereinbefore  stated  and  charged;  but  not  im- 
der  oath,  an  answer  under  oath  being  expressly  waived. 

And  your  orator  prays  that  your  Honors  may  decree  that  said  defendants, 
and  each  of  them,  have  no  estate  or  interest  whatsoever  in  or  to  said 
lands  or  premises;  and  that  the  title  of  your  orator  is  good  and  valid,  and 
that  the  said  defendants,  and  each  of  them,  be  forever  enjoined  and  re- 

2710 


Procedure!  EQUITY     FORMS.  F.  4u:;. 

atrainod  from  asserting  any  claim  whatsoever  in  and  to  said  lands  and 
premises  adverse  to  your  orator,  and  for  such  other  and  further  relief  as 
the  equity  of  the  case  may  require,  and  to  your  Honors  may  seen  meet. 
'  May  it  please  your  Honors  to  grant  unto  your  orator  a  writ  of  sub- 
poena of  the  United  States  of  America,  directed  to  the  said  Lone  Jack 
Mining  Company,  J.  F.  Turner,  Jacob  Bertz,  Humplircy  Lawrence,  and 
George  L.  jJrown,  and  to  such  other  as  shall  in  the  discretion  of  your 
Honors  appear  necessary  to  the  hearing  and  determination  of  this  cause, 
commanding  them  on  a  day  certain  to  appear  and  answer  unto  this  bill  of 
■complaint;  and  to  abide  and  perform  such  order  and  decree  in  the  premises 
as  to  the  Court  shall  seem  proper  and  required  by  the  principles  of  equity 
And  good  conscience. 

REDDY,  CAMPBELL  &  METSOX, 
Solicitors  for  Complainant. 
F.  465. 

Suit  to  Quiet  Title  and  for  an  Injunction  and  Restraining  Order. 

[Title  of  Court  and  Cause.] 
To  the  Honorable,  the  Judges  of  the  Circuit  Court  of  the  United  States  for 

the  District  of  Idaho: 

The  Tyler  Mining  Company,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Oregon,  brings  this  its  bill  against  the  defendants 
above-named,  and  thereupon  your  orator  complains  and  says : 

L  That  your  orator  is  a  corporation  organized  in  the  year  18S6,  under 
the  laws  of  the  State  of  Oregon,  and  that  it  then  acquired  and  ever  since 
has  held,  owned,  and  now  owns  the  property  which  is  hereinafter  described 
.as  the  Tyler  Mine,  which  lies  and  is  situated  in  the  county  of  Shoshone, 
Yreka  Mining  District,  State  of  Idaho,  and  has  been,  and  now  is,  engaged 
in  the  business  of  developing  the  same,  and  has  its  agents  therein  en- 
trusted with  the  local  management  and  authority  pertaining  to  the  same 
required  by  the  laws  thereof. 

2.  That  the  said  Charles  Sweeney,  Kennedy  J.  Handley,  J.  Quackenbush, 
Alexander  Ross,  John  Pressly,  and  Frank  Hyatt  are  each  and  all  residents 
•and  citizens  of  the  State  of  Idaho. 

That  the  defendant  corporation,  the  Last  Chance  Mining  Company,  is  a 
corporation  organized,  or  claiming  to  be  organized  and  existing  inider  the 
laws  of  the  Territory  of  Washington,  and  has  an  office  and  is  doing  busi- 
ness within  the  county  of  Shoshone  and  State  of  Idaho. 

That  the  defendant  corporation,  the  Republican  Mining  Company,  is  a 
■corporation  organized  under  the  laws  of  the  State  of  Washington,  and 
is  engaged  in  business  at  said  Shoshone  County,  State  of  Idaho. 

That  the  defendant  corporation,  the  Idaho  Mining  Company,  is  a  cor- 
poration also  organized  and  doing  business  under  the  laws  of  the  State 
of  Washington,  and  having  an  office  and  agent  for  the  transaction  of 
"business  at  said  Shoshone  County,  State  of  Idaho, 

That  said  Charles  Sweeney  is  the  agent  and  manager  of  said  first  named 
•corporation,  also  of  said  last  named  corporation,  in  said  county.  State 
■of  Idaho;  and  that  the  said  Kennedy  J.  Handley  is  the  agent  and  manager 
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of  the  business  of  said  Republican  Mining  Company  in  said  county  and 
State. 

That  said  Franlv  R.  Mcoro  is  a  citizen  of  the  county  of  Spokane,  State  of 
Washington,  and  that  all  the  other  defendants  named  reside  in  and  are 
citzens  of  the  said  Shoshone  county,  State  of  Idaho. 

4.  And  your  orator  furtlier  shows: 

That  heretofore,  to  wit,  on  the  day  of  ,  1885,  the  land 

and  premises  hereinafter  described  and  ever  since  known  as  the  Tyler 
IMine,  was  public,  unoccupied,  and  vacant  mineral  land  of  the  United 
States,  open  to  exploration,  location,  and  occupation  as  such.  That  on 
that  day  C.  E.  Tyler,  S.  R.  Devine,  and  J.  P.  Smith,  who  were  then  each 
of  them  citizens  of  the  United  States,  qualified  to  enter  upon  and  locate 
mineral  land,  in  accordance  with  laws  of  the  United  States,  entered  into 
and  upon  and  claimed  the  same  as  a  mining  claim. 

Tliat  on  said  day  they  discovered  a  vein  or  lode  of  rock  in  place- bearing 
silver,  lead,  and  other  valuable  metals  and  minerals  in  said  premises,  and 
thereupon  located  the  same  by  the  erection  of  the  stakes  and  monuments; 
required  by  the  local  laws  to  mark  the  boundaries  on  the  ground  so  that 
they  could  be  readily  traced  and  known,  and  by  the  posting  of  the  notices 
thereon  required  by  law,  and  within  twenty  days  thereafter  caused  a 
copy  of  said  notice  and  description  of  said  claim  to  be  recorded  in  the  county 
recorder's  office  in  the  county  of  Shoshone,  State  of  Idaho. 

That  immediately  thereafter  the  said  locators  commenced  to  work  upon 
and  develop  the  lode  so  by  them  discovered  and  from  then  hitherto  until 
the  present  time  the  said  locators  and  their  grantees,  including  the  com- 
plainant, have  each  year  done  and  performed  more  than  one  hundred 
dollars'  worth  of  labor  in  the  development  of  said  location  and  mine,  and 
have  done  and  performed  all  the  acts  and  things  required  by  the  laws  of 
fhp  United  States  and  the  local  laws  governing  the  possessory  rights  in 
said  mining  district  and  State  necessary  to  maintain  and  preserve  their 
right  to  said  premises  as  a  mining  location  and  claim. 

5.  Your  orator  further  shows: 

That  by  certain  mesne  conveyances,  duly  executed  and  recorded  in  said 

county,  your  orator,  on  or  about  the day  of  August,  189G,  succeeded 

to  all  the  rights  of  the  original  locators  above  named  in  and  to  said  loca- 
tion and  claim,  and  since  said  date  has  been  in  possession  of  all  the  sur- 
face, and  entitled  to  possession  of  all  surface,  and  of  all  veins,  lodes,  and 
ledges  of  minerals  therein  contained,  and  that  the  surface  description  of 
said  premises  as  originally  located  is  as  follows: 

Beginning  at,  etc.  [description  follows] : 

6.  Your  orator  further  shows  that  it  caused  said  claim  to  be  officially 
surveyed  by  direction  of  the  United  States  surveyor  general  of  Idaho 
for  the  purpose  of  making  its  application  to  the  proper  land  olfice  of  the 

United  States  for  a  patent,  and  on  or  about  the  day  of  April,  1887, 

the  official  plat  and  field  notes  of  said  survey  were  filed  by  this  complain- 
ant in  the  land  office  of  the  United  States  at  Coeur  d'Alene  City,  Territory 
of  Idaho,  together  with  its  application  for  a  patent  for  said  premises,  and 
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with  the  proper  proofs  as  required  by  law  of  its  rights  to  the  same  . 

That  said  application  having  been  found  by  the  proper  officer  to  he  in 
due  form  of  law,  the  usual  notice  of  your  orator's  application  was  given 
■  by  the  register  of  said  land  office,  and  that  pending  said  application  the 
said  Last  Chance  Mining  Company,  defendant,  filed  its  protest  and  adverse 
claim  thereto,  whereby  it  set  up  and  asserted  that  a  small  portion  of  the 
premises  described  in  the  ai>pIication  of  your  orator  for  a  patent  as  part 
of  the  Tyler  location  was  the  property  of  and  included  premises  claimed 
by  said  corporation  as  part  of  the  Last  Chance  Mining  Claim  or  location. 

7.  Your  orator  further  shows  that  to  avoid  controversy  between  your 
orator  and  the  Last  Chance  Mining  Company,  and  claim  as  to  their  re- 
spective rights  in  said  disjjuted  premises,  your  orator  consented  to  relinquishi 
all  claim  to  the  conflict  ground,  and  thereupon  the  Tyler  claim  and  location 
boundaries  were  made  as  sh.own  by  the  following  diagram — Exhibit  "A" — 
attached  hereto  and  made  a  part  hereof,  the  description  being  as  follows: 

Beginning,^  etc.  [description  follows] : 

8.  Your  petitioner  further  shows  that  having  thereby  relinquished  427.4 
feet  off  tlie  southeasterly  end  of  its  location  and  claim — the  said  abandoned 
ground — leaving  to  your  orator  a  parcel  of  land  1,172.6  feet  in  length  by 
600  feet  in  width,  upon  which  there  was  no  opposing  claim  or  controversy, 
and  your  orator  being  willing  to  accept  as  and  for  its  claim  to  said  entire 
Tyler  location,  the  premises  so  ceded  to  it,  and  to  which  no  adverse  claim 
existed,  and  it  appearing  to  said  land  office  that  your  orator  was  entitled' 
to  enter  said  premises  and  have  its  patent  issue  therefor,  accepted  the  pur- 
chase price  on  behalf  of  the  United  States  for  your  orator,  and  issued  to 
it  its  receipt  therefor,  and  thus  assuring  to  your  orator  its  right  to  a 
patent  for  its  said  claim  as  entered  at  said  office  as  shown  on  said  diagram 
—Exhibit  "A." 

9.  Wherefore,  your  orator  further  shows  and  avers  that  it  is  the  owner 
in  fee  of  the  premises  now  claimed  as  shown  by  said  diagram — Exhibit  "A" 
— in  said  last  mentioned  description,  and  that  its  rights  therein  are  coeval 
with  the  location  of  said  mine  as  aforesaid,  and  entitled  to  all  lodes  or 
ledges  of  mineral -bearing  rock  and  earth  therein,  the  tops  or  apexes  of 
Avhich  lie  within  the  surface  boundaries  thereof. 

10.  Yoixr  orator  further  shows  that  a  large  lode  of  mineral-bearing  rock 
and  earth  in  place  is  found  throughout  the  entire  length  of  said  Tyler 
location  so  owned  by  your  orator.  That  the  same  passes  through  the 
southeasterly  end  line,  and  has  its  apex  Avithin  the  side  line  thereof 
throughout  the  entire  length  and  extent  of  the  location  and  claim.  That 
the  dip  of  or  inclination  of  .said  vein  from  the  horizon  in  its  descent  into 
the  earth  is  at  about  an  angle  of  forty  degrees,  and  the  general  strike  or 
course  of  said  lode  is  nearly  or  quite  coincident  with  the  surface  side  lines 
thereof,  and  your  orator  is  entitled  under  the  provisions  of  the  laws  of  the 
United  States  granting  said  mineral  lands  to  your  orator  as  an  appro- 
priator  thereof,  and  to  all  and  every  part  of  said  lode  or  of  any  lode 
which  has  its  apex  within  the  said  surface  boundaries  of  said  claim. 

11.  Your  orator  further  shows  that  the  defendants  herein  own  or  claim 
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to  own  a  certain  mining  claim  to  the  southeast  of  your  orator's  said  Tyler 
claim  and  for  a  long  time  past  the  defendants  Sweeney,  Moore,  Handley, 
and  others,  and  the  said  Last  Chance  Mining  Company,  have  been  engaged 
in  working  on  the  same  vein,  which,  passing  thorough  the  southeasterly 
end  line  of  your  orator's  premises  on  its  strike  or  course,  crosses  upon 
adjoining  ground. 

12.  Your  orator  further  shows  that  said  defendants,  combining  and  con- 
federating with  the  other  corporations  named,  and  the  said  other  dof>?nd- 
;ants  by  means  of  a  tunnel  which  enters  the  earth  at  a  point  some  hundred 
feet  distant  from  the  southeasterly  end  line  of  the  Tyler  ground,  and  which 
was  not  made  with  any  apparent  design  to  enter  upon  or  be  driven  into 
the  direction  of  the  lode  which  crosses  in  the  Tyler  ground,  which  has 
lieen  so  constructed  as  to  secretly,  underground,  by  changing  the  direction 
thereof,  reach  and  strike  the  vein  belonging  to  your  orator.  That  at  a 
point  about  five  hundred  feet  in  depth  from  the  surface  cropping  of  the 
lode  on  the  Tyler  claim,  your  orator,  pursuing  its  lode  by  the  incline  on 
its  dip  downward  and  inside  its  surface  end  lines  extended  in  their  own 
direction,  and  more  than  four  hundred  feet  southwest  of  the  southeasterly 
end  line  so  extended,  on  the  twenty-fourth  day  of  June,  1891,  broke  into 
the  works  then  being  operated  by  said  defendant  on  your  orator's  said 
Tyler  lode. 

That  the  point  where  the  works  of  your  orator  and  said  defendant's 
intersected  each  other  is  indicated  correctly  on  diagram  marked  Exhibit 
'"A,"  which  is  hereto  annexed  and  made  a  part  hereof. 

13.  Your  orator  further  shows  that  said  defendants  have  taken  and 
mined,  through  their  said  secret  underground  tunnel  and  works,  out  of 
the  lode  so  cropping  on  said  Tyler  ground  belonging  to  your  orator,  ores 
containing  silver,  lead,  and  other  minerals  of  the  value  of  not  less  than 
$200,000.00  and  have  sold  the  same  and  converted  thera  to  their  own  use ; 
all  of  which  was  without  the  knowledge  or  consent  of  your  orator,  and  in 
fraud  of  its  right;-,  and  to  the  waste  and  destruction  of  its  property. 

14.  Y^our  orator  further  shows  that  the  defendants  pretend  to  have 
«ome  claim  to  the  ores  contained  in  said  Tyler  lode,  and  assert  that  they, 
or  some  of  them,  are  the  lawful  owners  thereof,  and  entitled  in  virtue  of 
some  rights  of  ownership  in  neighboring  surface  ground  to  mine  and  ex- 
tract the  same;  all  of  which  your  orator  avers  is  false,  fraudulent  and 
fictitious,  and  well  known  so  to  be  by  each  and  all  of  said  defendants. 

15.  Your  orator  further  shows  that  said  defendants  concealed  the  fact 
that  they  had  been  for  a  long  time  taking  ore  from  the  said  lode  and 
premises  described  and  belonging  to  your  orator,  and  to  repeated  inquiries 
made  of  them  by  the  agents  of  complainants  asserted  that  they  were  not 
mining  in  or  on  the  lode  of  your  orator,  but  at  points  southeast  thereof, 
and  in  ground  not  claimed  by  your  orator,  and  when  their  fraud,  con- 
cealn-ent,  and  trespass  was  discovered  through  the  workings  of  your  orator, 
they  have  refused  to  desist  and  refrain  therefrom,  and  assert  their  right 
to  continue  the  trespass  and  waste  aforesaid  under  color  of  some  right 
thereto,  which  they  well  know  is  false  and  fraudulent. 

16.  Your  orator   further   shows   that   upon   information   and   belief   that 
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among  other  pretenses  the  said  defendants  allege,  that  they  arc  entitled 
to  follow  the  vein  which  they  or  some  of  them  claim  to  own,  found  in 
the  Last  Chance  Mining  Claim  and  location,  and  lying  adjoining  the  Tyler 
on  the  southeasterly  thereof.  At  other  times  they  allege  in  like  manner 
that  they  own,  or  some  of  them  own  a  piece  of  ground  which  they  call  the 
Republican  Fraction,  lying  southwest  of  the  Tyler  surface  claim,  and  cover- 
ing a  portion  of  the  Tyler  lode  on  its  dip  therefrom;  all  of  which  pretenses 
your  orator  avers  are  false  and  fraudulent. 

17.  That  no  part  of  said  lode  that  crosses  inside  the  surface  ground  of 
said  Last  Chance  Mine  dips  so  as  to  include  the  premises  claimed  by  your 
orator  or  the  lode  therein  and  the  said  pretenses  are  set  up  to  justify 
and  excuse  the  trespass  and  waste  on  your  orator's  property  with  full 
knowledge  that  the  same  are  false,  fraudulent,  and  fictitious. 

18.  Your  orator  further  shows  that  the  said  defendants  have  in  their 
employ  in  the  work  of  said  trespass  and  waste  a  force  of  men  consisting 
of  about  50  miners  and  workmen,  and  your  orator  alleges,  on  information 
and  belief,  that  the  daily  output  of  ores  so  extracted  by  them  from  the 
Tyler  lode  as  aforesaid  is  not  less  than  100  tons  of  ore,  wortli  not  less 
than  .$60.00  p^^r  ton.  That  the  extraction  of  the  same  is  exhausting  the 
minerals  therein,  and  ruining  the  value  of  said  mine  permanently.  That 
said  premises  are  of  no  value  except  for  its  mineral  deposit,  and  that  when 
this  shall  be  exhausted,  the  value  of  the  same  will  be  totally  destroye<l. 
That  the  pretenses  of  tlie  defendants  to  the  right  to  mine  said  ore  is  a 
■cloud  upon  the  title  of  your  orator  to  its  lode,  and  is  a  damage  to  the 
value  of  its  estate. 

19.  Your  orator  further  shows  and  avers  that  the  defendants  keep  your 
orator  out  of  said  works  and  keep  secret  from  your  orator  the  amount  of 
•said  ores  and  the  value  thereof  and  mingle  the  same  with  other  ores  and 

thereby  your  orator  will  be  wholly  unable  to  establish  or  prove  the  value 
of  the  ores  taken.  That  the  defendants  are  doing  the  acts  c:)mplained  of 
with  full  knowledge  of  the  truth  as  above  stated,  and  threaten  and  avow 
that  they  will  continue  the  same  and  your  orator  avers  that  unless  re- 
strained and  enjoined  by  the  process  of  his  Honorable  Court,  the  damage 
so  threatened  will  be  corrmitted  and  will  be  irreparable. 

20.  Your  orator  further  shows  that  it  has  commenced  an  action  at  law 
in  this  honorable  Court  to  recover  the  value  of  the  ores  heretofore  taken 
by  the  defendants  from  said  vein  and  to  recover  the  possession  of  said 
portion  of  said  vein  so  in  conti'oversy  and  from  which  said  ores  have  been 
taken  and  are  threatened  to  be  taken,  and  that  this  suit  is  brought  in  aid 
of  said  action  at  law  and  to  preserve  said  property  from  said  acts  threat- 
ened by  defendants  din-ing  the  p(>ndency  of  said  action  at  law. 

In  consideration  whereof,  and  for  as  much  as  your  orator  has  no  suffi- 
cient remedy  at  law  for  the  wrong  done  and  threatened  to  be  done,  and 
that  the  remedy  at  law  will  afford  no  protection  to  your  orator  against 
the  trespass  and  waste  done  or  b"ing  done,  and  threatened  to  be  done,  for 
the  reasons  hereinbefore  stated,  and  is  only  relievablc  in  a  cnin-t  of  eqtiity 
■where  matters  of  this  kind  are  properly  cognizable  and  reviewable. 
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Your  orator,  to  the  end  that  it  may  obtain  the  relief  to  which  it  is  justly 
entitled  in  the  premises: 

I. 

Prays  the  Court  to  grant  to  it  your  writ  of  subpoena  directed  to  the 
said  Charles  Sweeney,  Kennedy  J.  Handley,  Frank  R.  Moore,  and  the  other 
defendants  hereinbefore  named,  requiring  and  commanding  them,  and  each 
of  them,  to  appear  herein  and  answer  under  oath  to  the  several  allegations 
in  this  bill  contained. 

II. 

That  they  be  required  to  set  forth  any  and  every  adverse  interest,  claim, 
or  demand  in  or  to  said  lode  or  premises,  to  the  end  that  the  same  may 
be  justly  adjudicated,  and  declared  null  and  void  as  against  your  orator, 
and  that  the  title  and  ownership  of  your  orator  in  and  to  said  Tyler  Mine,, 
premises,  and  lode  throughout  its  entire  depth  be  established  and  confirmed 
as  against  any  and  all  claims  of  the  defendants,  or  either  of  them,  and  all 
cloud  thereon  forever  removed. 

III. 

That  your  Honors  grant  unto  your  orator  your  writ  of  injunction,  com- 
manding the  said  defendants,  and  each  of  them,  their  servants,  employees,, 
and  workmen,  and  all  persons  under  their  authority,  direction  or  control' 
to  absolutely  desist  and  refrain  from  entering  into  or  upon  any  portion 
of  the  works  lying  to  the  northwest  of  the  southeasterly  end  line  of  said 
Tyler  Claim,  and  from  workings  on  or  in  the  said  premises,  or  taking- 
any  ores  or  minerals  therefrom  at  any  point  on  the  westerly  side  of  the' 
said  end  line  projected  in  its  oMm  direction  southerly  from  the  southeast 
corner  of  said  Tyler  Claim  or  lode,  or  any  point  of  the  dip  of  said  Tyler 
lode,  whether  inside  of  the  said  Tyler  surface  lines  or  exterior  thereto,  and 
whether  said  workings  be  inside  the  surface  of  said  Republican  Fraction. 
Claim,  said  Last  Chance  Mining  Claim,  or  whatever  mining  claim  or  ground 
may  overlie  the  same;  and  until  such  time  as  your  Honors  shall  direct 
and  appoint  a  hearing  herein. 

IV. 

That  said  defendants,  and  each  of  them,  be  restrained  from  the  commis- 
sion of  any  of  the  acts  or  doings  hereby  sought  to  be  enjoined  and  that 
upon  such  hearing,  the  writ  herein  prayed  for  pending  this  suit  be  made- 
and  confirmed  until  the  final  determination  of  this  suit,  and  of  said  action 
at  law,  and  that  thereupon  said  injunction  be  made  perpetual. 

V. 

That  upon  the  hearing  of  this  suit  and  an  adjudication,  your  orator  be 
quieted  and  confirmed  in  its  title  to  the  said  Tyler  Claim  and  lode  through- 
out its  entire  extent,  and  that  it  be  decreed  the  defendants  have  taken  the 
ores  and  minerals  from  your  orator  as  alleged  by  its  bill,  in  fraud  of  its 
right. 

VT. 

And  that  your  orator  may  have  such  other  and  further  relief,  preliminary 
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and  final,  as  to  the  Court  may  seem  meet  and  proper,  and   which  equity 
may  require,  and  for  costs. 

ALP.ERT  ALLEX, 
Solicitor  for  Complainant. 
JOHN  R.  McRRlDE, 
Of  counsel. 

F.  466. 
Bill  for  Injunction  by  United  States  for  Obstructing  Navigable  Stream. 
[Title  of  Court  and  Cause.] 
To  the  Honorable  .Judge.s  of  the  above  Court: 

The  United  States  of  America  brings  this,  its  bill  of  complaint,  against 
the  Bellingham  Bay  Boom  Company,  whereupon  your  orator  complains  and 
alleges : 

1.  That  this  suit  is  brought  by  and  under  the  direction  of  the  Attorney 
General  of  the  United  States. 

2.  That  the  defendant,  the  Bellingham  Bay  Boom  Company,  is  and  dur- 
ing all  the  time  hereinafter  mentioned  was,  a  corporation,  organized  and 
.existing  under  and  by  virtue  of  the  laws  of  the  State  of  Washington. 

3.  That  the  Xoosack  river  is  a  navigable  stream  which  empties  into 
Puget  Sound  in  Bellingham  Bay,  at  the  county  of  Whatcom,  State  of 
Washington,  and  its  waters  are  navigable  from  its  mouth  to  a  distance  of 
several  miles  towards  its  source. 

4.  That  the  said  defendant  for  a  period  of  more  than  one  year  last 
past  has  maintained,  and  continues  to  maintain,  an  obstruction  in  the 
navigable  waters  of  said  river  at  and  near  where  it  empties  into  Belling- 
ham Bay,  as  aforesaid,  such  obstruction  consiting  of  a  boom  at  which  logs 
floated  down  said  river  are  moored,  the  boom  being  constructed  in  such 
manner  as  to  blockade  the  said  river  during  a  large  portion  of  the  year, 
rendering  navigation  thereon  impossible  during  said  time. 

5.  That  the  said  river  is  used  for  navigation  by  steamboats  and  small 
■crafts;  and  that  said  defendant  has  not  obtained  permission  of  the  Secre- 
tary of  War  of  the  United  States  to  continue  or  to  maintain  said  boom, 
and  the  said  boom  was  constructed  and  is  maintained  without  the  per- 
mission of  the  said  Secretary  of  War,  and  is  continued  in  the  said  navigable 
waters,  aforesaid,  without  his  consent. 

Wherefore,  your  orator  prays  that  a  permanent  injunction  be  granted 
enjoining  said  defendant  from  further  continuing  or  maintaining  the  said 
obstruction,  or  any  part  thereof,  and  to  cause  the  same  to  be  removed, 
and  for  such  other  and  further  relief  as  to  the  Court  may  seem  meet  and 
equitable. 

P.  H.  WINSTON, 
United  States  Attorney. 
By  P.  C.  SULLIVAN, 
Assistant  United  States  Attorney,  Solicitors  and  Counsel  for  Complainant. 
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F.  467. 

Bill  to  Redeem  Real  Property  by  Heir  of  Mortgagor,  Alleging  Possession, 

Receipts  of  Rents  and  Profits,  etc. 

[Title  of  Court  and  Cause.] 

To  the  Honorable,  the  Judges  of  the  Circuit  Court,  etc. 

AB  of ,  in  county  of  ,  trader,  the  above- 
named  plainitff,  brings  this  his  bill  of  complaint  against  XY,  of — - — , 

in  said  coimty  of  — — — ,  ir.erchant,  and  thereupon  your  orator  com- 
plains and  shows  as  follows: 

1.  That  CB,  of  aforesaid,  deceased,  the  father  of  your  orator, 

being  seised  in  fee-simple  of  a  farm,  situate  in  said ,  bounded  and 

dsecribed   as    follows    [here    give   description    and    boundaries],   called    the 

" "  did,  by  a  deed  of  mortgage,  dated  the  first  day  of , 

one   thousand   eight   hundred   and ,   grant  and  convey    the    said 

farm,  with  the  appurtenances,  unto  the  said  XY,  and  to  his  heirs  and 
assigns,  with  the  proviso  or  condition  that  if  the  said  CB,  his  heirs, 
executors,   administrators,   or  assigns,   should   in   one   year   from   the  date 

thereof,  pay  to  the  said  XY,  his ,  executors,  administrators,  or 

.assigns,   the   sum   of thousand  — -  dollars   and  interest 

thereon,  agreeably  to  his  promissory  note  —  bearing  even  date  with 

said  mortgage  deed,  the  said  deed  should  be  void,  as  by  the  said  deed 
duly  executed,  acknowledged,  and  recorded,  and  here  in  Court  to  be  pro- 
duced, will  more  fully  appear. 

2.  That  the  said  sum  of  thousand  dollars  and  interest  was  not 

paid  at  the  time  appointed  for  that  purpose. 

3.  That  the  said  CB  departed  this  life   intestate,  on  the  day  of 

,  18 — ,  leaving  your  orator  his  only  child  and  heir,  who  there- 
upon became  entitled  to  the  equity  of  redemption  of  the  said  mortgaged 
premises. 

4.  That  the  said  XY  entered  into  the  possession  of  the  said  farm  on  th*^ 

——day  of — , ,  and  into  the  receipt  of  the  rents  and  profits 

thereof,  and  still  retains  the  saire. 

5.  That  said  CB,  in  his  lifetime,  at  various  different  times,  paid  the  de- 
fendant large  sums  of  money  upon  and  toward  the  amount  of  said  promis- 
sory note  and  the  interest  thereon. 

G.  That  the  defendant,  since  he  took  possession  of  said  farm,  has  cut 
large  quantities  of  wood  and  timber  on  it  and  sold  the  same,  and  received 
large  sums  of  money  therefor. 

7.  That  the  defendant  has  himself  personally  occupied  a  part  of  the 
dwelling  house  on  said  farm. 

8.  That  your  orator  has  frequently  applied  to  the  defendant  and  re- 
quested him  to  render  a  just  and  true  account  of  the  said  rents  and  profits 
--of  the  payments  made  toward  the  mortgage  debt — of  the  sums  received 
for  said  wood  and  timber,  and  the  rent  with  which  the  defendant  should  be 
charged  for  his  occupation  of  the  said  house;  and  has  offered  to  pay  him' 
any  balance  there  may  be  justly  due  on  said  promissory  note  and  interest, 
after  making  the  proper  deductions  and  allowances,  and  has  requested  him 
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to  deliver  up  tlie  said   farm  to  tlio  plaiiiilff;   but  tlio  defendant  refuses  so- 
to  do. 

Whereupon  prays  as  follows: 

1.  That  an  account  may  be  taken  of  the  rents  and  profits  wliich  have 
been  nxeived  by  the  defendant,  or  whieh.  without  his  willful  default,  he 
might  have  received  since  he  took  possession  of  tlie  said  premises. 

2.  That  an  account  may  be  taken  of  the  sums  of  money  paid  to  tlie 
defendant  by  said  CB. 

3.  That  an  account  m;iy  be  taken  of  the  said  word  and  timber  so  cut 
on  the  premises  and  sold  by  the  defendant. 

4.  That  the  value  may  be  fixed  and  an  account  may  be  taken  of  the 
rent  of  that  part  of  said  house  occupied  bv  the  defendant. 

T).  That  an  account  may  l)e  taken  of  what  is  due  and  owing  upon  said 
pron:issory  note  for  principal  and  interest;  and,  in  taking  said  account, 
that  rests  may  be  made  from  time  to  time,  when  and  as  the  rents,  profits,, 
payments,  money  received  for  wood  and  timber,  and  the  occupation  rent 
shall  appear  to  have  exceeded  the  interest  in  arrear. 

6.  That  your  orator  may  be  declared  entitled  to  redeem  said  mortgaged 
premises  upon  payment  of  what,  if  anything,  sliall  be  found  remaining 
due  to  the  defendant  in  respect  of  the  said  principal  and  interest  on  said 
promissory  note;  and  that  the  defendant  may  be  ordered  by  a  decree  of 
this  Court,  upon  said  payment  being  made  to  the  defendant,  or  into  the- 
hands  of  the  clerk  of  this  Court,  to  surrender  and  deliver  up  possession' 
of  said  premises  tr  the  plaintiff,  or  in  such  other  manner  as  he  shall  ap- 
point or  direct. 

F.  408. 
Bill  to  Redeem  Personal  Property. 
[Title  of  Court  and  Causes.] 

AE,  of  etc..  the  above-named  plaintifl".  brings  this  his  bill  of  complaint 
against  XY,  of  etc. 

And  thereupon  your  orator  complains  and  says: 

First. — That  your  orator,  having  occasion  for  a  sum  of  money  for  the 
purposes  of  his  business,  made  application  to  said  XY,  the  said  defendant,. 

to  lend  him  the  same,  and  thereupon  the  said  XY,  on  or  about  , 

advanced  and  lent  to  your  orator  the  sum  of  $ ,  and  in  order  to  secure 

the  repayment  thereof  with  interest,  your  orator  deposited  with  the  said 
defendant  a  box  of  tanned  boot  legs  and  tops,  which  were  of  the  value  of 

$ and  upward,  and  at  the  same  time  executed  and  delivered  to  the 

said  defendant  a  bill  of  sale  of  the  said  goods  so  deposited  with  him;  but 
it  was  not  meant  and  intended  thereby,  either  by  your  orator  or  the  said' 
defendant  that  the  said  transaction  should  amount  to  an  absolute  sale  of 
the  said  goods  to  the  said  defendant,  but  it  was  expressly  agreed  between 
your  orator  and  the  said  defendant,  that  your  orator  should  nevertheless  be- 
at lilierty  to  redeem  the  same. 

Second. — And  your  orator  further  showeth.  that,  being  desirous  to  re- 
deem the  said  goods,  he  has  frequently  applied   to  the  said  XY.  and   has 

i.iTercd  to  repay  him  the  said  sum  of  $ .  Avith  lawful  interest  thereon, 

on  having  the  said  goods  redelivered  to  him,  with  which  just  and  reasonable- 
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requests  j^our  orator  well  hoped  that  the  said  XY  would  have  complied, 
as  in  justice  and  equity  he  ought  to  have  done. 

In  consideration  whereof  [see  Form  No.  275].     To  the  end,  theretore  [see 
Form  No.  277],  that  an  account  may  be  taken  of  what  is  due  to  the  said 

defendant  for  principal  and  interest  in  respect  of  the  said  loan  of  $ , 

and  that  upon  payment  thereof  by  your  orator  the  said  defendant  may 
be  decreed  to  deliver  over  to  your  orator  the  said  goods  so  deposited  with 
liim  as  aforesaid  [and  for  further  relief,  see  Form  No.  415.] 

F.  469. 
Bill  for  Account  by  Broker  Employed  to  Purchase  Stocks  and  for  an  In- 
junction Against  Suit. 
[Title  of  Court  and  Causes.] 
To  the  Honorable,  the  Judges  of,  etc. 

AB,  of  ,  the  above-named  plaintilT,  a  citizen  of  the  State  of 

,  brings  this  his  bill  against  XY,  of  ,  a  citizen  of  the 

State  of ,  and  thereupon  your  orator  complains  and  says  ; 

First. — Your  orator,  in  the  month  of  ,  in  the  year  ,  entered 

into  an  arrangement  with  ,  the  above-named  defendant,  that  the 

said  defendant  .should,  from  time  to  time,  as  the  broker  of  your  orator, 
purchase  on  his  behalf  certain  foreign  stock  or  securities,  then  commonly 
•called  or  known  by  the  names,  etc.,  the  price  or  purchase  money  of  which 
the  defendant  was  to  advance;  but  your  orator  engaged  on  each  transaction 
to  deposit  with  the  said  defendant  certain  securities,  that  is  to  say,  etc. 

[The  bill  then  proceeds  to  state  that  purchases  had  been  made,  moneys 
paid  and  advanced  on  both  sides,  and  securities  given  by  the  plaintiff  to 
the  defendant,  and  that  the  defendant  had  sold  certain  Spanish  debentures 
and  scrip  of  the  plaintiff  at  a  lower  price  than  he  ought  to  have  done, 
without  the  plaintiff's  consent.] 

Third. — Your  orator  further  shows  that  the  accounts  in  respect  of  the 
before-mentioned  transactions  and  dealings  are  still  open  and  unsettled; 
nevertheless,  the  defendant  has  commenced  and  is  prosecuting  an  action  at 

law  against  your  orator  for  the  recovery  of  the  sum  of  $ ,  which  he 

alleges  is  the  balance  or  sum  of  money  coming  to  him  in  respect  of  said 
transactions. 

Fourth. — Your  orator,  however,  charges,  that  if  the  accounts  between 
your  orator  and  defendant  were  properly  taken,  a  considerable  balance 
would  be  coming  from  the  defendant  to  your  orator. 

Fifth. — Your  orator  avers  that  the  said  accounts  cannot  be  properly  taken 
except  in  a  Court  of  equity. 

To  the  end,  therefore  (Form  No.  277),  he  now  prays  the  Court: 

First. — That  the  defendant  may  make  a  full  and  true  discovery  and  dis- 
closure of  and  concerning  all  and  singular  the  transactions  and  matters 
aforesaid,  and  that  an  account  may  be  taken  by  and  under  the  direction 
and  decree  of  this  honorable  Court,  of  all  dealings  and  transactions  between 
your  orator  and  the  defendant. 

Second. — That  in  taking  such  account  the  defendant  may  be  charged 
with  the  amount  of  dividends  or  coupons  which  were  due  on  the  said  Span- 
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ish  debentures  at  the  time  of  the  aforesaid  alle<};ed  sale  thereof  by  tlie  said 
defendant,  and  also  with  such  sums  of  money  as  would  have  been  produced 
by  the  sale  of  such  debentures,  if  the  same  had  been  sold  at  the  price  or 
rate  of  $ — — — ■  per  each  $ of  the  said  stock. 

Third. — That  in  taking  such  account  the  defendant  may  not  be  allowed 
to  chaige  your  orator  with  any  sums  of  money  which  shall  appear  to  liave 
been  paid  or  applied  by  him  in  the  purchase  of  stocks  or  securities  which 
were  never  actually  transferred  or  delivered  to  the  said  defendant. 

Fourth. — That  the  defendant  may  be  charged  with  all  benefit  and  ad- 
vantage obtained  by  him  in  the  said  transactions  of  buying  and  selling, 
for  and  on  account  of  your  orator,  beyond  the  amount  of  the  usual  and 
regular  commission  or  brokerage. 

Fifth. — That  the  balance  which  shall  be  found  due  upon  taking  such  ac- 
count may  be  paid  by  the  defendant  to  j'our  orator,  your  orator  being 
ready  and  herebj'  submitting  to  pay  him  any  balance  which  shall  be  found 
due  from  him  to  the  said  defendant  on  the  aforesaid  accounts. 

Sixth. — That  in  the  meantime  the  said  defendant  may  be  restrained  by 
the  order  and  injunction  of  this  honorable  Court  from  further  proceeding 
in  the  said  action  at  law  commenced  by  him  against  your  orator  as  afore- 
said, and  from  commencing  or  prosecuting  any  other  action  or  proceedings 
at  law  against  your  orator  in  respect  of  or  concerning  the  matters  afore- 
said or  an  of  them. 

F.  470. 
Bill  for  a  Dissolution  of  a  Partneiship  and  for  Injunction  to  Restrain  Col- 
lecting Debts. 
[Title  of  Court  and  Causes.] 

Bill  of  Complaint. 
To  the  Honorable,  the  Judges  of,  etc. 

AB,  of ,  and  a  citizen  of  the  State  of  ,  brings  this 

his  bill  against  VW  of  — ,  a  citizen  of  the  State  of  — - — , 

and  XV,  of  — ■ ,  a  citizen  of  the  State  of ,  and  thereupon 

your  orator  complains  and  says: 

First. — That   in   or  about   the  month   of  ,   your  orator   entered 

into  an  agreen:en^  with  the  said  VW,  and  XY,  to  form  a  partnership  with 
them  in  the  business  of  auctioneers  and  appraisers,  which  agreement  was 
reduced  into  writing,  and  signed  by  your  orator  and  the  said  defendants, 
and  was  of  the  following  purport  and  effect,  viz.  (Stating  the  same),  as  in 
and  by  the  said  agreement,  reference  being  thereto  had,  will  appear. 

Second. — And  your  orator  further  shows  that  the  said  copartnership 
business  was  entered  upon,  and  hath  ever  since  continued  to  be  carried  on 
by  your  orator  and  the  said  defendants  in  pursuance  of  and  under  the 
aforesaid  agreement,  no  articles  or  other  instrument  having  ever  been  pre- 
pared and  executed  between  them. 

Third. — And  your  orator  further  shows  that,  having  much  reason  to  he 
dissatisfied  with  the  conduct  of  the  said  VW,  and  being  desirous,  therefore, 

to  dissolve  the  said  partnership,  your  orator  on  or  about ■ — ,  caused  a 

notice  in  writing,  signed  by  your  orator,  to  be  delivered  to  the  said  VW  and 
XY,  as  follows,  viz:     "In  conformity,"  etc.,  etc.,  as  in  and  by  sucli  written 
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notice,  now  in  the  custody  or  power  of  tlie  said  defendants,  or  one  of  them, 
wlien  produced,  will  appear. 

Fourth. — And  your  orator  fm-ther  shows  that  the  said  VW  has.  from 
time  to  time,  since  the  commencement  of  the  said  partnership,  applied  to 
his  own  use,  from  the  receipts  and  profits  of  the  said  business,  very  large 
sums  of  money,  greatly  exceeding  the  proportion  thereof  to  which  he  was 
entitled,  and,  in  order  to  conceal  the  same,  the  said  VW,  who  has  always 
had  the  management  of  the  said  copartnership  books,  has  never  once  bal- 
anced the  said  books. 

Fifth. — And  your  orator  further  shows  that,  having  in  the  beginning  of 

the  year  discovered  that  the  said  \^V  was  greatly  indebted  to  the 

said  copartnership,  by  reason  of  his  application  of  the  partnership  moneys 
to  his  own  use,  your  orator,  in  order  to  form  some  check  upon  the  conduct 
of  the  said  VW,  requested  that  he  would  pay  all  copartnership  moneys 
which  he  received  in  to  his  bankers,  and  would  draw  for  such  sums  as  he 
had  occasion  for;  but  the  said  VW  has  wholly  disregarded  such  request, 
and  has  continued  to  apply  the  partnership  moneys  received  by  him,  to 
his  own  use,  without  paying  the  same  in  to  the  bankers,  and  has  also 
taken  to  his  own  use  moneys  received  by  the  clerks,  and  has  by  such  means 
greatly  increased  his  debt  to  the  partnership,  without  affording  to  your 
orator  and  the  said  XY  any  adequate  means  of  ascertaining  the  true  state 
of  his  accounts. 

Sixth. — And  your  orator  further  shows  that  he  has,  by  himself  and  his 
agents,  from  time  to  time  applied  to  the  said  \'W,  and  has  requested  him 
to  come  to  a  full  and  fair  account  in  respect  of  the  said  copartnership  trans- 
actions, but  the  said  defendant  YW  absolutely  refuses  so  to  do,  and  he  at 
times  pretends  that  he  has  not  received  and  applied  to  his  own  use  more 
than  his  due  proportion  of  the  partnership  profits;  whereas  the  plaintiff 
charges  the  contrary  thereof  to  be  truth,  and  so  it  would  appear  if  the  said 
VW  would  set  forth  a  full  and  true  account  of  all  and  every  his  receipts 
and  payments  in  respect  of  the  said  partnership  transactions,  and  of  the 
gains  and  profits  which  have  been  made  in  each  year  since  the  commence- 
ment of  the  said  partnership. 

Seventh. — And  your  orator  charges  that  the  said  VW  has  in  fact  re- 
ceived the  sum  of  $ and  upward  beyond  his  own  proportion  of  the 

partnership  profits,  and  that  he  is  nevertheless  proceeding  to  collect  in  the 
partnership  debts  and  moneys,  whereby  the  balance  due  from  him  will  be 
increased,  to  the  great  loss  and  injury  of  the  plaintiff  and  the  said  XY. 

Eighth. — And  your  orator  charges  that  the  said  VW  ought,  therefore,  to 
be  restrained  by  the  order  and  injunction  of  this  honorable  Court  from 
collecting  and  receiving  any  of  the  said  partnership  debts  and  moneys. 

And  your  orator  charges  that  the  said  XY  refuses  to  join  your  orator 
in  this  suit. 

To  the  end,  therefore  (Form  Xo.  4141,  he  now  prays  the  Court  that  the 
said  copartnership  may  be  declared  void,  and  that  an  account  (see  Form 
Xo.  428.) 

And  for  further  relief  (Form  Xo.  415),  prays  subpoena  against  XY,  and 
subpoena  and  injunction  against  VW  (see  Forms  Xos.  416  and  446.) 

2722 


Procedure]  EQUITY    FOKMS.  h\  471. 

F.  471. 
Bill  of  Interpleader  by  a  Purchaser  Against  Different  Claimants  of  Prop- 
erty Purchased. 
[Title  of  Court  and  Causes.] 
To  the  Honorable,  the  Judges,  etc. 

AB,  of  ,  and  a  citizen  of  the  State  of  ■ ,  brings  this 

his  bill  against  Richard  Salter,  of ,  a  citizen  of  tlie  State  of 

,  P.  and  S.  Schermerhorn,  of  ,  citizens  of  the  State  of 

,  and  copartners  ,  and  F.  &  B.  of  ,  citizens 

of  the  State  of  ,  and  copartners -. 

And  thereupon  your  orator  complains  and  says: 

First. — That,  on  the  day  of  .  your  orator  purchasoil 

of  the  defendant  Salter  a  cargo  of  coal,  then  on  board  of  a  vessel,  at  ten 
dollars  per  chaldron,  amounting  to  eleven  hundred  and  twenty-five  dollars, 
payable  in  a  note  at  thirty  days.  That  said  coal  was  delivered  to  your 
orator,  who  paid  Salter  one  hundred  dollars  on  account. 

Second.- — That  said  defendants,  P.  &  S.  Schermerhorn  afterward  issued 
an  attachment  against  W.  W.  as  an  absent  debtor,  and  the  defendants  F  & 
B.  caused  another  attachment  to  be  issued  against  W.  W.  as  an  absconding 
debtor,   and    warrants    were    issued    in   the   usual    form   to   the   sheriff   of 

,  who  gave  notice  to  your  orator  not  to  pay  over  to  any  person 

except  the  sheriff,  any  property  or  money  of  W.  W.,  and  your  orator 
was  informed  by  the  sheriff  and  the  attorneys  of  the  defendants  P.  &  S.  S., 
and  F.  &  B.,  that  the  coal  so  purchased  by  him  was  the  property  of  W. 
W.,  for  whom  the  defendant  Salter  was  only  an  agent,  and  that  your  oratoi- 
would  be  held  liable  if  he  paid  the  residue  of  the  money to  Salter. 

Third. — That  your  orator  has  applied  to  the  defendants  for  leave  to  pay 
the  money  to  Salter  without  responsibility;  and  your  orator  has  also,  ap- 
plied to  Salter  to  relieve  or  secure  him  against  the  operation  of  the  at- 
tachment, and  any  further  responsibility,  which  they  respectively  have  re- 
fused to  do,  and  that  Salter  has  commenced  a  suit  at  law  against  your 
orator  to  recover  the  money. 

Fourth.— That  your  orator  is  ready  and  willing  to  pay  the  said  sum  of 
money  to  such  of  the  said  persons,  if  any,  as  shall  be  found  legally  entitled 
to  receive  the  same;  but  by  reason  that  they  persist  in  their  several  ad- 
verse claims,  your  orator  is  advised  that  he  cannot  safely  pay  the  same, 
or  any  part  thereof,  to  eitner  of  them ;  that  the  various  persons  claiming 
the  same  ought  to  interplead  touching  their  respective  rights,  in  order 
that  your  orator  may  be  informed  to  whom  the  same  ought  to  be  paid 
and  that  they  and  each  of  them  ought  to  be  restrained  by  the  order  and 
injunction  of  this  honorable  Court  from  commencing  or  prosecuting  any 
suit  at  law  or  in  equity  against  your  orator  in  respect  to  the  matters  afore- 
said. 

To  the  end,  therefore  [Form  No.  414],  he  now  prays  the  Court: 

To  the  end,  therefore,  he  now  prays  the  Court: 

First. — That  the  said  several  defendants  may  set  forth  their  several  and 
respective  claims,  or  disclaim  all  interest  in  and  right  to  the  .-^aid  sum  of 
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iiioiicy,  or  any  part  Iheroof,  and  tliat  sucli  of  Ihoni,  if  any,  as  claim  adverse 
interests  therein,  may  be  decreed  (Form  No.  441.) 

F.  472. 
Affidavit  to  Bill  of  Interpleader. 
[Title  of  Court  and  Causes.] 

AB,  of  ,   maketh  oath,   and   saith   that   he  has   exhibited  his 

bill  of  interpleader  against  the  defendants  in  this  cause  without  any 
fraud  or  collusion  between  him  and  the  said  defendants,  or  any  or  either 
of  them;  and  that  the  said  AB,  hath  not  exhibited  his  said  bill  at  the  re- 
quest of  the  said  defendants,  or  of  any  or  of  either  of  them,  and  that  he  is 
not  indemnified  by  the  said  defendants  or  by  any  or  either  of  them,  and 
saith  that  he  hath  exhibited  his  said  bill  with  no  other  intent  but  to  avoid 
being  sued  or  molested  by  the  said  defendants,  who  are  proceeding,  or 
threaten  to  proceed,  at  law  against  him  for  the  recovery  of  the  rent  of  the 
said  — — ,  in  the  bill  mentioned. 

Sworn,  etc. 

A.  B. 
F.  473. 
Bill  of  Revivor. 
[Title  of  Court  and  Causes.] 
The  Honorable,  the  Judges  of,  etc. 

AB,  of  ,  etc.,  brings  this,  its  bills  of  revivor,  against  E  H,  G 

IT,  and  J  B,  as  executors  of  the  last  will  and  testament  of  XY,  deceased, 
said  E  H,  G  H,  and  J  B  being  citizens  of  the  State  of ,  and  resi- 
dents of  the  city  of in  said  State. 

And,  thereupon,  your  orator  complains  and  says: 

First. — That  on  or  about  the  day  of [state  filing  and 

purport  of  the  original  bill  by  AB  against  XY,  and  the  proceedings  conse- 
(juent  thereon  to  the  death  of  XY.] 

Second. — That   during   the   pendency   of  the   proceedings   under   said  bill 

of  complaint,  to  wit,  on  or  about  the  day  of ,  18 — ,  the 

said  XY^  died,  leaving  a  last  will  and  testament,  which  on  the  day 

of ,  was  admitted  to  probate  in  the —  Court  of  , 

and  letters  of  administration  thereof  were  on  the  • — — —  day  of , 

duly  issued  out  of  said  Court  luito  said  E  H,  G  H  and  J  B,  and  still  re- 
main in  full  force  and  virtue. 

Third. — Your  orator  further  shows  that  the  said  suit  having  become 
abated  by  reason  of  the  death  of  the  said  XY,  as  aforesaid,  your  orator 
is  advised  that  he  is  entitled  to  have  the  same  revived  and  restored  to 
the  same  plight  and  condition  in  which  it  was  at  the  time  of  the  death 
of  the  said  XY,  and  to  have  the  same  relief  against  the  said  EH,  GH 
and  JR. 

Wherefore,  your  orator  prays  that  the  said  cause  may  be  revived  by 
the  decree  of  this  honorable  Court,  and  that  it  may  proceed  to  a  decree 
in  his  favor  in  accordance  with  the  prayer  of  the  original  bill  of  com- 
plaint herein. 

Your  orator   further   prays,   etc.    [prayer   for   process.    Form    No.    416] . 
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requiring  them  to  appear  and  show  cause  if  they  have  any,  why  this 
cause  should  not  be  revived  and,  if  no  cause  shall  be  shown  by  said  de- 
fendants, why  said  suit  should  not  be  revived ;  then  that  a  decree  be  en- 
tered reviving  said  suit  in  favor  of  your  orator. 

F.  474. 

Bill  to  Perpetuate  Testimony. 

Humbly  complaining,  your  orator,  AB,  of  ,  shows  inito   your 

Honors  that  WV,  late  of  ,  deceased,  was  seised  in  fee  of  and  in 

divers  freehold  estates  which  are  hereinafter  more  fully  described,  and 
the  said  WY,  being  so  seised  as  aforesaid,  duly  made  and  published   his 

last  will  and  testament  in  writing,  bearing  date  the day  of , 

signed  by  him,  the  said  WY,  and  subscribed  and  attested  according  to  law, 
and  which  said  will,  with  the  attestation  thereof,  is  in  the  words  and  figures 
following,  that  is  to  say  (set  out  will  and  the  attestation  verbatim),  as 
by  the  said  will  and  attestation  clause  thereof,  reference  being  had  tliereto, 
will  appear. 

And  your  orator  further  shows  unto  your  Honors  that  the  said  WY  de- 
parted this  life  on  or  about  the  day  of  ,  without  having 

revoked  or  altered  his  said   will,  leaving  his   brother,   XY,  of   , 

the  defendant  hereinafter  named,  his  heir  at  law,  and  upon  the  death  of 
said  testator,  your  orator,  under  and  by  virtue  of  said  will,  entered  upon 
and  took  possession  of  all  the  said  freehold  estates  thereby  devised  to 
your  orator  for  his  life,  and  your  orator  is  now  in  possession  thereof. 

That  the  said  XY  pretends  that  the  said  will  is  void  and  ineffectual, 
and,  although  he  will  not  dispute  the  validity  thereof  during  the  lives  of 
the  subscribing  witnesses  thereto,  yet  he  threatens  and  intends  to  do  so 
when  they  are  dead,  so  that  your  orator  may  be  deprived  of  their  testi- 
mony. 

Your  orator  further  shows  that  all  of  the  s;vid  subscribing  witnesses 
are  upwards  of  seventy  years  of  age,  and  in  feeble  health  [or  are  about  to 
depart  from  this  State],  and  that  your  orator  fears  the  testimony  of  said 
witnesses  may  be  lost  by  their  death  [or  departure  from  the  State]  be- 
fore the  cause  can  be  investigated  in  a  Court  of  law. 

In  consideration  whereof,  etc.,  and  that  your  orator  may  be  at  liberty 
to  have  the  several  subscribing  witnesses  to  said  will  examined,  and  that 
your  orator  may  have  a  commission  or  commissions  for  the  examinatioii 
of  the  said  subscribing  witnesses  to  the  said  will,  to  the  end  that  their 
testimony  may  be  preserved  and  perpetuated,  and  that  your  orator  may 
be  at  liberty  to  read  and  make  use  of  the  same  on  all  future  occasions 
as  he  shall  be  advised. 

May  it  please  your  Honors   (Form  410.) 

Note. — An  affidavit  of  circumstances  by  wliich  the  evidence  intended  to 
be  perpetuated  is  in  danger  of  being  lost,  must  be  filed  with  the  bill.  See 
Daniell's  Ch.  Pr.,  loc.  cit. 
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F.  475. 
Amendment  to  Bill  of  Complaint. 
[Titlo  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

AB,  by  leave  of  the  Court  in  that  behalf  first  had  and  obtained,  brings 
this,  his  amendment  of  its  bill  of  complaint  against  said  respondent,  XY. 

And  thereupon  your  orator  complains  and  makes  amendment  of  its 
said  bill  of  complaint  herein,  as  follows: 

First. — After  the  word  "money,"  in  the  last  line  of  the  sixth  paragraph 
of  said  bill,  insert:  '"Sixth  Va-  And  your  orator  further  shows  that  in  and 
by  said  mortgage  it  was  further  provided,  etc." 

Second. — And  your  orator  makes  further  amendment  of  its  said  bill 
of  complaint  by  erasing  the  thirteenth  paragraph  thereof,  and  in  substitu- 
tion and  in  lieu  of  said  paragraph  inserting  the  following:  "Your  orator 
further  shows,"  etc. 

Third. — After  the  word  "bonds,"  at  the  end  of  the  fifteenth  paragraph 
of  the  original  bill  of  complaint,  amend  by  adding  the  following:  "And 
your  orator  further  shows,"  etc. 

Wherefore,  your  orator  prays,  as  it  has  before  prayed  in  its  original 
bill  of  complaint  (except  as  to,  etc.),  and,  further  your  orator  prays 
this  Court  will  [state  special  relief  desired] ;  and  that  said  respondent  may 
answer,  but  not  under  oath,  such  oath  being  hereby  waived,  according  to 
the  practice  of  this  Court,  all  and  singular  the  matters  stated  and  charged 
in  said  original  bill  of  complaint,  and  those  hereinbefore  stated  and  charged 
in  this  your  orator's  amended  bill  of  complaint. 


Solicitors  for  complainant. 
CounseL 
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CHAPTER  19. 
FORMS  OF  DKML  RRERS  IX  EQUITY. 

See  ante,  §  9G7,  et  seq. 

F.  480.  Demurrer,   (general  form.) 

F.  481.  Verification  of  demurrer. 

F.  482.  Certificate  of  counsel. 

F.  483.  Demurrer  for  want  of  equity. 

F.  484.  Demurrer  for  want  of  legal  power  to  sue. 

F.  485.  Demurrer    to    the    substance    of    the   bill   that   plaintiff  has   n( 

interest. 

F.  480.  That  defendant  is  answerable,  if  at  all,  to  some  other  person. 

F.  487.  That  defendant  has  no  interest. 

F.  488.  Plaintift'  not  entitled  to  relief  prayed. 

F.  489.  Bill  does  not  embrace  whole  matter. 

F.  490.  For  want  of  parties. 

F.  491.  For  multifariousness. 

F.  492.  On  ground  of  statute  of  frauds. 

F.  493.  Demurrer  to  bill  of  interpleader. 

F.  494.  Demurrer  and  answer. 

F.  495.  Demurrer,  plea  and  answer. 

F.  496.  Demurrer  for  want  of  jurisdiction. 

F.  497.  Demurrer  for  noncompliance  with  rules  of  court,  etc 

F.  498.  Demurrer  for  lack  of  jurisdiction  and  equity. 

F.  499.  Demurrer  to  cross-bill. 

Demurrers  in  equity  may  be  classified  as  follows: 

I.  To  the  jurisdiction. 

(a)  Subject  of  siiit  not  within  juri.sdiction  of  equity. 

(b)  Some  other  Court  of  equity  has  proper  jurisdiction. 

II.  To  the  person: 

That  plaintiff  has  not  legal  capacity  to  sue. 

III.  To  substance  of  bill: 

(a)  Plaintiff  has  no  interest  in  subject  matter. 

(b)  Defendant  answerable  to  some  other  person. 

(c)  Defendant  has  no  interest  in  subject  matter. 

(d)  Plaintiff  not  entitled  to  the  relief  prayed. 

(e)  Value  of  subject  matter  insufficient. 

(f)  Bill  does  not  embrace  whole  matter. 

(g)  Want  of  proper  parties  plaintiff  or  defendant. 
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(h)    .Misjoinder  of  parties  plaintiir. 
(il    Kemedy  barred  by  time  or  laches, 
(k)   Multii'ariousness. 
(1)  Another  suit  pending. 
IV.  Insufficiency  of  form: 

(a)  Noncompliance  with  Eq.  R.  20. 

(b)  Essentia!  facts  not  alleged  positively. 

(c)  Uncertainty. 

(d)  Plaintiff  does  not  offer  to  do  equity. 

(e)  Bill  not  signed  by  counsel. 

(f)  Bill  not  supported  when  required  by  affidavit. 

F.  480. 

Demurrer.     (General  Form.) 

[Title  of  Court  and  Cause.] 
Commencements : 

The  demurrer  of  XY,  the  defendant  above  named:  (or)  The  joint  and 
several  demurrer  of  VW  &  XY,  the  defendants  (or  two  of  the  de- 
fendants) above-named. 

(or)   The  joint  demurrer  of  XY,  and  ^lY,  his  wife,  the    (or  two  of 
the)    defendants    above-named^    to    the    bill    of    iomplaint    of    AB,    the 
above-named  plaintiff'. 
This  defendant   (or  these  defendants  respectively),  by  protestation,  not 
confessing  or  acknowledging  all  or  any  of  the  matters  and  things  in  the 
said  plaintiff's  bill  to  be  true  in  such  maimer  and  form  as  the  same  are 
therein  set  forth  and  alleged    (a),    (b),   (c),    (when  part  only  of  bill  is  de- 
murred to:) 

(a)  As  to  so  much  and  such  part  of  the  bill  as  is  contained  in  para- 
graph    thereof. 

(b)  As  to  so  much  of  the  bill  as  in  the  fifth  and  sixth  interrogatories 
seeks  that.  etc. 

(c)  As  to  so  much  of  the  said  bill  as  seeks  that  this  defendant  may 
answer  and  set  forth  whether,  etc.,  and  as  to  so  much  of  the  prayer  of 
the  said  bill  as  prays  that,  etc. 

demurs  thereto,   and  for  cause   of  demurrer  shows    (state   grounds  of  de- 
murrer). 
Conclusion : 

vVherefore,  and  for  divers  other  good  causes  of  demurrer  appearing  in 
said  bill,  this  defendant  (or  these  defendants,  respectively),  demurs  thereto 
and  humbly  demands  the  judgment  of  this  Court  whether  he  shall  be  com- 
pelled to  make  any  further  or  other  answer  (a)  to  the  said  bill; 

(a)    (or,  to  such  part  of  the  said  bill  as  is  so  demurred  to  as  afore- 
said ) . 
and  prays  to  be  hence  dismissed  with  his  costs  and  charges  in  this  behalf 
most  wronjrfully  sustained. 
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F.  481. 
Verification  of  Demurrer. 
District  of 


Count}'  of  

XY  makes  solemn  oath  and  says  that  he  is  (a)  the  above  named  defend- 
ant, 

(a)  or  the  secretary  of  the  above  named  defendant. 
the  XY  R.  Co.,  and  that  the  foregoing  demurrer  is  not  interposed  for  de- 
lay, and  that  the  same  is  tme  in  point  of  fact. 

Subscribed  and  sworn  to  before  me  this day  of 18 . 


Notary  public  for . 

F.  482. 
Certificate  of  Counsel. 
I  hereby  certify  that  in  my  opinion  the  foregoing  demurrer  is  well  found- 
ed in  point  of  law. 


Of  counsel  for  csfendant. 
F.  483. 
Demurrer  for  Want  of  Equity. 
The  demurrer  of  XY,  defendant  to  the  bill  of  AB,  plaintiff: 
This  defendant,  by  protestation,  not  confessing  or  acknowledging  all  or 
any  of  the  matters  and  things  in  the  said  plaintiff's  bill  to  be  true  in  such 
manner  and  form  as  the  same  are  therein  set  forth  and  alleged,  doth  de- 
mur thereto  and  for  cause  of  demurrer  showeth  that  the  said  plaintiff  ha* 
not  in  and  by  the  said  bill  made  or  stated  any  sudh  cause  as  doth  or  ought 
to  entitle  him  to  any   such  discovery   or  relief  as  is  thereby   sought  and 
prayed   for   from   or   against   this   defendant,   wherefore,    (Conclusion,    see 
Form  No.  480.) 


Solicitor  for  Defendant. 


(Verification,  Fonn  No.  481.) 
(Certificate  of  counsel.  Form  No.  482.) 


F.  484. 
Demurrer  for  Want  of  Legal  Power  to  Sue. 
That  the   said  plaintiff,   who  appears  by  his   said  bill   to  be  an  infant 
under  the  age  of  twenty-one  years,  has  exhibited  his  said  bill  witliout  any 
person  being  named  therein  as  his  next  friend. 
Wherefore,  etc.  (Coiu-liision,  Form  No.  480.) 

F.  48.3. 
Demurrer  to  the  Substance  of  the  Bill  that  Plaintiff  Has  no  Interest. 
That  the  said  plaintiff  has  not  shown  by  his  said  bill  that  he  has  any 
right  or  interest  in  the  said  bonds  therein  described  which  would  entitle  him 
to  the  relief  thereby  prayed. 
Wherefore,  etc.  (Conclusion,  Form  No.  480.) 
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F.  486. 

That  Defendant  is  Answerable,  if  at  all,  to  Some  Other  Person. 

Tliat  it  ap2>i';irs   by  tlic  said  plaintill'.s  said  hill  that  there  is  no  privity 

between  said  plaintiff  and  this  defendant  to  enable  the  .said  plaintiff  to  call 

on  this   defendant   for   payment   of  any   debt   due   to   the   estate   of   said 

testator  from  tliis  defendant. 

Wherefore,  etc.  (Conclusion,  Form  No.  480.) 

F.  487. 
That  Defendant  Has  No  Interest. 
That  the   plaintiff  has   not   in  his   said   bill  of  interpleader  shown  any 
claim  or  right,  title  or  interest  whatsoever  in  this  defendant  in  or  to  the 
said  estate  called  A  in  the  said  bill,  particularly  mentioned  or  described, 
in   respect   whereof   this    defendant   ought   to   be   compelled   to    interplead 
with  CD  in  the  said  bill  named  and  the  other  defendant  thereto. 
Wherefore,  etc.   (Conclusion,  Form  No.  480.) 

F.  488. 
Plaintiff  not  Entitled  to  Relief  Prayed. 
That  the   said  plaintiff  has  not,  as  appears  by  his  said  bill,  made  out 
any  title  to  the  relief  thereby  prayed. 

WTierefore,  etc   (Conclusion,  Form  No.  480.) 

F.  480. 
Bill  Does  not  Embrace  Whole  Matter. 
Tnat   said   pliiintiff,    by   his   said    bill,   in   order   to   split   the   cause   and 
create  a  multiplicity  of  suits,  seeks  only  to  recover  part  of  an  entire  debt 
thereby   stated  to   be  due   to  him   from  this   defendant   and   in   respect   of 
other  parts  of  said  debt  has,  as  appears  by  his  said  bill,  filed  two  several 
other  bills  of  complaint  in  this  honorable  Court  against  this  defendant. 
Wherefore,  etc.   (Conclusion,  Form  No.  480.) 

F.  490. 
For  Want  of  Parties. 
That  there  are  not  proper  parties  to  the  said  bill,  and  that  there  is  not 
and  are  not  any  person  or  persons,  party  or  parties,  to  the  said  bill  who 
represents  or  represent,  or  has  or  have  a  common  interest  with  the  persons 
or  class  of  persons  whose  interests  the  said  bill  affects,  and  for  whom  re- 
lief is  thereby  prayed. 

Or:  That  it  appears  by  the  said  bill  that  a  personal  representative  of  MN, 
the  testator  therein  named,  resident  within  the  jurisdiction  of  the  Court, 
is  a  necessary  party  to  the  said  bill,  and  yet  that  there  is  no  personal 
representative  of  the  said  testator  resident  within  the  jurisdiction  of  the 
Court  a  party  to  the  bill. 
(Conclusion,  Form  No.  480.) 

F.  491. 
For  Multifariousness. 
That  it  appears  by  the  said  bill  that  the  same  is  exhibited  against  the 
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defendant,  and  the  several  otlier  persona    therein    named    as    defendants 
thereto,  for  distinct  matters  and  causes,  in  several  when>of,  as  appears  by 
the  said  bill,  tliis  defendant  is  not  in  any  manner  interested  or  concerned, 
.  and  that  this  bill  is  altogether  multifarious. 
(Conclusion,  Form  No.  480.) 

F.  492. 
On  Ground  of  Statute  of  Frauds. 
That  it  appears   by  the   said   bill   that   neither   the   promise   or  contract 
which  is  alleged  by  the  said  bill,  and  of  which  the  plaintilf  by  the  said  bill 
seeks  to  have  the  benefit,  nor  any  memorandum  or  note  thereof,  was  ever 
reduced  into  writing  or  signed  by  this  defendant  or  any  person  thereunto 
authorized    within    the    meaning   of    the    statute    (describe    the    State    law 
governing)   for  the  prevention  of  frauds. 
Wherefore,  etc.  (Conclusion,  Form  No.  480.) 

F.  493. 
Demurrer  to  Bill  of  Interpleader. 
[Title  of  Court  and  Cause.] 

(Commencement.) 

That,  although  the  plaintifTs  said  bill  is  upon  the  face  thereof  a  bill  of 
interpleader,  yet  the  plaintiff  has  not  annexed  to  his  said  bill  an  affidavit 
that  he  doth  not  collude  concerning  such  matters  with  any  of  the  defend- 
ants thereto,  which  affidavit  ought,  according  to  the  rules  of  this  Court, 
as  this  defendant  is  advised,  to  have  been  made  by  said  plaintiff  and  an- 
nexed to  said  bill ;  and  for  further  cause  of  demurrer  this  defendant  shows 
(a)  that  the  said  bill  does  not  contain  sufficient  matter  of  equity  where- 
upon this  Court  can  ground  any  decree  in  favor  of  said  plaintiff,  or  give 
the  said  plaintiff  any  relief   against   this  defendant,  etc. 

Wherefore,    etc. 

F.  494. 
Demurrer  and  Answer, 
[Title  of  Court  and  Cause.] 

The  joint  and  several  demurrer  of  VW  and  XY  to  part,  and  the  joint 
and  several  answer  of  the  same  defendants  to  the  residue  of  the  original 
bill  of  complaint  of  AB  and  CD,  plaintift"s: 

These  defendants,  to  so  much  of  the  plaintiff's  bill  as  prays  that  they 
may  be  decre€d  to  transfer  to  the  said  plaintiffs  as  executors  of  IMN,  in 
the  said  bill  mentioned,  the  shares  of  stock  in  the  said  bill  men- 
tioned, and  that  the  said  defendant  VW  may  be  decreed  to  transfer  to  the 

said  plaintiffs  the  shares  of  like  stock  in  the  said  bill  mentioned, 

and  to  so  much  of  the  said  bill  as  prays  that  an  accoimt  may  be  decree<l  to 
be  taken  of  all  the  dealings  and  transactions  between  these  defendants 
and  the  said  j\IN  with  respect  or  in  relation  to  the  said  two  amounts  of 
stock  and  of  all  sums  of  money  respectively  received  and  paid  by  these  de- 
fendants; and  the  said  ]\IN,  respectively,  or  by  any  other  person  by  their 
or  any  of  their  respective  order,  or  for  their  or  any  of  their  use.  and  that 
these   defendants   should    be   decreed   to   pay    what    should    be    found    due 
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thereon  so  far  as  sucli  dealings  and  transactions  and  sums  of  money  or 
any  of  them  rehite  to  or  concern  the  said  shares  of  stock,  or  any  part 
thereof,  and  to  so  much  of  the  said  bill  as  prays  further  or  other  relief 
with  respect  or  in  relation  to  the  said  shares  of  stock,  or  any  part  thereof. 

Do  demur  and  for  cause  of  demurrer  show  that  the  said  plaintiffs  have 
not  made  or  stated  such  a  case  as  entitles  them  in  a  Court  of  equity  to 
the  relief  prayed  for,  or  any  part  thereof,  and  these  defendants  humbly 
pray  the  judgment  of  the  Court  as  to  such  parts  of  the  bill  as  they  have 
so  demurred  to  as  aforesaid. 

Aud  as  to  the  residue  of  the  said  bill,  that  is  to  say,  all  the  discovery 
and  the  rest  of  the  relief  by  the  said  bill  prayed,  these  defendants,  for 
answer  thereto,  severally  say,  etc. 

F.  495. 
Demurrer,  Plea  and  Answer. 

[Title  of  Court  and  Cause.] 

The  demurrer,  plea  and  answer  of  XY,  the  above  named  defendant,  to 
the  bill  of  complaint  of  the  above  named  plaintiff: 

First.  The  said  defendant  XY,  by  protestation  not  confessing  or 
acknowledging  any  of  the  matters  and  things  in  the  said  bid  contained  to 
be  true  in  such  manner  and  form  as  the  same  are  therein  set  forth  and 
alleged,  as  to  so  much  of  the  said  bill  as  seeks  (state  what  and  also  as  to 
so  much  of  the  said  bill  as  seeks   (state  what),  demurs  thereto. 

And  as  to  the  discovery  and  relief  sought  by  the  said  bill  save  so  mucti 
thereof  as  relates  to  the  premises  thei'ein  mentioned  to  be  situate  at 
,  said  defendant,  for  cause  of  demurrer,  shows  that,  etc. 

And  as  to  so  much  of  the  aforesaid  discovery  and  relief  as  relates  to  the 
said  premises  as  aforesaid,  said  defendant,  for  cause  of  demurrer,  shows 
that,  etc. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing  in 
the  said  bill,  said  defendant  prays  the  judgment  of  this  honorable  Court 
whether  he  shall  be  compelled  to  make  any  answer  to  such  parts  of  the 
said  bill  as  he  has  hereinbefore  demurred  to. 

Second.  And  the  said  defendant,  XY,  not  waiving  his  said  several  demur- 
rers, but  wholly  relying  thereon  as  to  so  much  of  the  said  bill  as  seeks 
(state  what),  and  also  as  to  so  much  of  the  said  bill  as  seeks  (state  what), 
doth  plead  thereto  and  for  plea  says  (set  forth  plea  and  averment). 

All  which  last  mentioned  matters  and  things  said  defendant  pleads  in 
bar  to  so  much  of  the  said  bill  as  is  hereinbefore  pleaded  to,  and  humbly 
prays  the  judgment  of  this  honorable  Court  whether  he  ought  to  make  any 
further  answer  to  so  much  of  the  said  bill  as  is  hereinbefore  pleaded  to. 

Third.  And  the  said  defendant,  XY,  not  waiving  his  said  several  de- 
murrers and  plea,  but  wholly  relying  and  insisting  thereon,  for  answer  to 
so  much  of  the  said  bill  as  he  is  advised  it  is  material  or  necessary  for 
him  to  answer,  says  as  follows,  etc. 


Solicitor  for  Defendant. 
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F.  4!)ti. 
Demurrer  for  Want  of  Jurisdiction. 
[Title  of  Court  and  Cause.] 

The  demurrer  of  the  above-named  defendants,  Thomas  Cunniii^'liam,  C. 
K.  Bailey,  E.  F.  Bailey,  Andrew  Wolf,  R.  Gnekow,  John  Jauksoii,  1'.  W. 
Newell,  I.  S.  Bostwick,  William  Inglis,  and  Moses  Marks,  to  the  bill  ol 
complaint  of  the  above-named  plaintiff. 

These  defendants,  by  protestation,  not  confessing  or  aoknowlodjiiiig  ail 
or  any  of  the  matters  or  things  in  the  said  bill  of  complaint  contained  to  be 
true,  in  such  manner  and  form  as  the  same  are  therein  set  forth  and  al- 
leged, jointly  demur  to  tiie  said  bill,  and  for  causes  of  demurrer  show: 

I. 
That   enough   does   not  appear   upon   the   face   of  the   bill   to   show   the 
Court's  jurisdiction  of  the  suit,  in  consequence  of  the  want  of  proper  and 
necessary  averment  of  citizenship  of  the  parties. 

11. 

That  it  appearetii  by  the  phiintiff's  own  showing  bj'  the  said  bill  that 
he  is  not  entitled  to  the  relief  prayed  by  the  bill  against  these  defend- 
ants or  any  of  them. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing  on 
the  said  bill,  these  defendants  do  demur  thereto.  And  they  pray  the  judg- 
ment of  the  Court  whether  they,  or  any  of  them,  shall  be  compelled  to 
make  any  answer  to  the  said  bill;  and  they  humbly  pray  to  be  hence  dis- 
missed with  their  reasonable  costs  in  their  behalf  sustained. 

DUDLEY  &  BUCK, 
Solicitors  and  of  Counsel  for  Defendants. 

I  hereby   certify   that   the   foregoing  demurrer  is,   in   my   opinion,    well 
founded   in  point   of  law. 
Feb.  28,  1895. 

GEORGE  F.  BUCK. 
Of  Counsel  for  the  Defendants  who  have  Demurred. 

F.  497. 
Demurrer  for  Noncompliance  with  Rules  of  Court,  etc. 
[Title  of  Court  and  Cause.] 

The  demurrer  of  the  Shoshone  Mining  Company  to  the  original  bill  oi 
complaint  of  Royal  J.  Rutter  and  F.  W.  Bradley,  complainants. 

This  defendant,  the  Shoshone  Mining  Company,  by  protestation,  not 
confessing  or  acknowledging  all  or  any  of  the  matters  or  things  in  said 
bill  of  complaint  contained  to  be  true,  in  such  manner  and  form  as  the 
same  are  therein  set  forth  and  alleged,  demurs  to  the  said  bill,  and  for 
cause  of  demurrer  says: 

I. 
That  a  compliance  has  not  been  made  in  said  bill  with  any  of  the  requi- 
sites of  Rule  20  of  the  Equity  Rules  of  this  Court. 
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II 
That  the  defendant's  residence  or  phxce  of  abode  is  not  stated   in  said 
bill. 

III. 
That  the  said  bill  is  deficient  in  certainty,  in  this:     That  it  does  not 
state  under  the  laws  of  what  State  or  under  what  laws  the  defendant  is 
incorporated  or  has  any  legal  existence. 

IV 

That  it  appears  upon  the  face  of  the  bill  that  the  plaintiffs  have  an  ade- 
(juate  remedy  at  law. 

V. 

That  the  said  plaintiffs  have  not  in  or  bj'  the  said  bill  made  or  stated 
such  a  cause  as  doth  or  ought  to  entitle  them  to  any  such  discovery  or 
relief  as  is  thereby  sought  or  prayed  for,  from  or  against  this  defendant. 

VI. 
That  the  value  of  the  subject  matter  of  the  plaintiif's  action  is  bener.th 
the  dignity  of  the  Court,  in  that  it  does  not  show  by  the   bill  that  the 
matter  in  dispute  exceeds,  exclusive  of  interests  and  costs,  the  sum  of  two 
thousand  dollars. 

VII. 
Because  the  said  bill  does  not  show  on  its  face  any  diverse  citizenship 
between  the  parties  complainant  and  defendant. 

VIII. 
Because  the  bill  does  not  show  on  its  face  that  the  action  is  one  arising 
under  the  constitution  or  laws  of  the  United  States. 

Wherefore,  this  defendant  demands  the  judgment  of  this  honorable  Court 
whether  it  shall  be  compelled  to  make  any  further  answer  to  the  said  bill 
or  to  any  of  the  matters  and  things  therein  contained,  and  prays  to  be 
hence  dismissed  with  its  reasonable  costs  in  this  behalf  sustained. 
Osburn,  Idaho. 

W.  B.  HEYBURN, 
Solicitor  and  Counsel  for  the  Defendant,  the  Shoshone  Mining  Company. 

I   hereby  certify   that  the    foregoing   demurrer   is,   in   my   opinion,   well 
founded  in  point  of  law. 
Osburn,  Idaho,  ^ov.  1895. 

W.  B.  HEY  BURN, 
Of  Counsel  for  Defendant. 
State  of  Idaho,  County  of  Shoshone, 


Northern  District  of  Idaho. 

E.  M.  Gilpin,  being  first  duly  sworn,  deposes  and  says:  I  am  president 
of  the  Shoshone  ]\lining  Company,  the  above-named  defendant.  The  fore- 
going demurrer  is  not  interposed  for  delay. 

Subscribed  and  sworn  to,  etc.  E.  M.  GILPIN. 
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F.  40S. 
Demurrer  for  Lack  of  Jurisdiction  and  Equity. 
[Title  of  Court  and  Cause.] 

To  the  Honorable  Judges  of  the  Circuit  Court  of  tiie  L'nited  States,  for  the 
District  of  Washington: 
Domurrer  to  the  above-named  defendant,  L.  Edgar  Diller,  to  llie  bill  of 
complaint,  of  the  abt)ve-named  plaintiff. 

This  defendant,  b\'  protestation,  not  confessing  or  acknowledging  all  or 
any  of  the  matters  or  things  in  the  said  bill  of  complaint  contained  to  be 
true  in  such  manner  and  form  as  the  same  are  therein  set  forth  and  alleged, 
demurs  to  the  said  bill. 

And  for  cause  of  demurrer  shows: 

I.  That  it  appears  by  the  plaintiff's  own  show  ing  by  the  said  bill  tliat  he 
is  not  entitled  to  the  relief  prayed  by  said  bill  against  this  defendant. 

II.  That  it  appears  from  said  bill  of  complaint  of  plaintiff  that  this 
Court  has  no  jurisdiction  to  hear  and  determine  this  action. 

III.  That  said  bill  of  complaint  of  plaintiff  is  wholly  without  equity. 
Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing  on 

said  bill,  this  defendant  demurs  thereto,  and  he  prays  the  judgment  of  this 
honorable  Court  whether  he  shall  be  compelled  to  make  further  or  anv  an- 
swer to  the  said  bill ;  and  he  humbly  prays  to  be  hence  dismissed  with  his 
reasonable  costs  in  his  behalf  sustained. 

F.  S.  CRIFFITH, 
Solicitor  and  of  Counsel  for  Defendant. 

State  of  Washiiigton, 

County  of  King. 

F.  S.  Griffith,  being  first  duly  sworn,  on  oath  says:  That  ho  is  the  so- 
licitor for  the  defendant  in  the  above  entitled  action,  and  that  in  his 
opinion  the  foregoing  demurrer  is  well  founded  in  point  of  law,  and  on  be- 
half of  the  defendant  says  that  the  same  is  not  interposed  for  delay,  the 
defendant  being  without  the  United  States. 


F,  S.  GRIFFITH. 


Subscribed  and  sworn  to,  etc. 


F.  499. 
Demurrer  to  Cross-Bill. 
[Title  of  Court  and  Cause.] 

The  demurrer  of  the  complainant  to  the  cross-bill  of  Last  Chance  Mining 
Company. 

The  said  complainant,  the  Tyler  Mining  Company,  not  confessing  all  or 
any  of  the  matters  in  the  said  cross-bill  of  complaint  of  the  said  Last 
Chance  Mining  Company  to  be  true  as  therein  set  foi-th,  doth  demur  to 
said  cross-bill,  for  that  the  same  doth  not  state  such  a  case,  nor  contain 
any  matter  of  equity  entitling  the  said  mining  company  to  any  relief 
against  the  defendant. 

Wherefore,  it  prays  judgment  of  the  Court,  whether  it  shall  be  compelled 
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to  I'urther  answer  said  crosts-bill  and  it  further  jjrays  to  be  dismissed  there- 
from with  costs. 

ALBERT  ALLEN, 
Solicitor  for  Complainant. 

I,  Jolin  R.  MoBride,  of  counsel  for  complainant,  the  Tyler  Mining  Com- 
pany, and  defendant  to  said  cross-bill,  do  herebj'  certi4'y  that  the  foregoing 
demurrer  to  the  cross-bill  of  complaint  is,  in  my  opinion,  well  taken. 

JOHN  R.  McBRIDE. 
State  of  Oregon, 

|-ss. 
County  of  Multnomah. 

I,  W.  D.  Wakefield,  being  first  duly  sworn  according  to  law,  depose  that 
I  am  the  president  of  the  Tyler  Mining  Company,  the  complainant  in  thi? 
suit,  and  that  the  foregoing  demurrer  is  not  interposed  for  delay. 

W.  D.  WAKEFIELD. 

Subscribed  and  sworn  to,  etc 
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CHAPTER  20. 

FORMS  OF  PLEAS  IN  EQUITY. 
F.  505.     Pleas — ^general  form. 
F.  506.     Counsel's  certificate. 
F.  507.     Verification. 

F.  508.     Plea  to  part,  and  answer  to  residue  of  bill. 
F.  509.     Special  appearance  and  plea  to  the  jurisdiction. 
F.  510     Plea  of  infancy. 

F.  511.     Plea  that  plaintiff  is  not  administrator,  as  alleged,  of  a  person  de- 
ceased. 
F.  512.     Plea  of  prior  suit  pending. 
F.  513.     Plea  of  want  of  proper  parties. 
F.  514.     Plea  of  account  stated. 
F.  515.     Plea  of  statute. 

F.  505. 
Pleas — General  form. 
[Title  of  Court  and  Cause.] 
(Commencement.) 
The  plea  of  XY,  the  defendant  above-named, 

(or)   The  joint  and  several  plea  of  VW  and  XY,  the  defendants  (or 
two  of  the  defendants)  above  named, 

(or)   The  joint  plea  of  XY  and  MY,  his  wife,  the  (or  two  of  the)  de- 
fendants above-named, 
to  the  bill  of  complaint  of  AB,  the  above-named  plaintiff: 

This  defendant  (or  these  defendants  respectively),  by  protestation,  not 
confessing  or  acknowledging  all  or  any  of  the  matters  and  things  in  said 
plaintifi''s  bill  to  be  true  in  such  manner  and  form  as  the  same  are  therein 
set  forth  and  alleged  (a)  or  (b)    or  (c) : 

(a)  For  plea  to  the  whole  of  said  bill. 

(b)  For  plea  to  so  much  and  said  part  of  the  said  bill  as  prays 
(state  what). 

(c)  For  plea  to  so  much  and  such  part  of  the  said  bill  as  seeks  dis- 
covery from  this  defendant  whether  (state  what). 

says  that  (plea  follows). 

Conclusion. 

All  of  which  matters  and  things  this  defendant  doth  (or  these  defendants 

do)   aver  to  be  true,  and  he  pleads   (or  they  plead)    (here  state  the  plea) 

to  said  plaintiff's  bill  (or  to  so  much  of  said  bill  as  hereinbefore  mentioned), 

and  prays   (or  pray)  the  judgment  of  this  honorable  Court  whether  lie  (or 
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tlioy)  sliould  be  compelled  (or  ought  to  be  required)  to  make  any  other  or 
further  answer  to  the  said  bill  (.or  to  so  much  of  the  said  bill  as  is  herein- 
before pleaded  to),  and  prays  (or  pray)  to  be  hence  dismissed  with  his  (or 
their)   costs  and  charges  in  that  behalf  most  wrongfully  sustained. 


Of  Counsel  for  Defendant. 
F.  506. 
Counsel's  Certificate. 
I  hereby  certify  that  in  my  opinion  the  foregoing  plea  is  well  founded 
in  point  of  law. 


Of  Counsel  for  Defendant. 
F.  507. 
Verification 


District  of  

County  of  

XY,  being  duly  sworn,  deposes  and  says  (a)  he  is  one  of  the  above-named 
defendants, 

(b)     Or  the  (secretary)  of  the  above-named  defendant,  the  XY  K.  Co. 

The   foregoing  plea  is  true   in  point   of  fact  and   is  not   interposed  for 
delay. 

Subscribed  and  sworn  to  before  me  this dav  of  . 


Notary  Public  for . 

F.  508. 
Plea  to  Part,  and  Answer  to  Residue  of  Bill. 

The  plea  of  XY,  defendant  (or  one  of  the  defendants),  to  part,  and  the 
answer  of  tlie  same  defendant  to  the  residue,  of  the  bill  of  complaint  of 
AB,  plaintifl"  (or  the  joint  plea  and  answer,  or  the  joint  and  several  plea 
and  answer,  according  to  the  circumstances.) 

This  defendant,  to  all  the  relief  sought  by  the  said  bill,  and  also  to  all 
the  discovery  thereby  sought,  except  the  discovery  sought  by  or  in  respect 
of  (so  much  of  the  said  bill  as  prays  that  this  defendant  may  answer  and 
set  forth,  whether,  etc.  (here  the  language  of  the  interrogatories  which  it 
is  necessary  to  answer,  must  be  introduced),  pleads  in  bar,  and  for  plea 
saith,  etc.  (here  follows  the  plea). 

All  which  matters  and  things  this  defendant  does  aver  to  be  true,  and 
does  plead  the  same  in  bar  to  the  whole  of  the  said  bill,  except  such  part 
of  the  discovery  thereby  sought  as  aforesaid;  and  this  defendant  humbly 
prays  the  judgment  of  this  honorable  Court,  whether  he  ought  to  be  com- 
pelled to  make  any  further  or  other  answer  to  so  much  of  the  said  bill  as 
is  hereby  pleaded  to,  and  he  prays  to  be  hence  dismissed  with  his  costs. 

And  for  answer  to  such  parts  of  the  said  bill  as  are  excepted,  this  defend- 
ant says,  that,  etc.   (here  the  answer  follows). 


Counsel's  Signature. 
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b\  sou. 
Special  Appearance  and  Plea  to  the  Jurisdiction. 

[Title  and  Commencement.] 

The Company,  the  above-named  defendant,  specially  a])p<'ar- 

ing  under  protest  for  the  purpose  of  this  plea  and  for  no  other,  says  that 

it  is  not  a  corporation  organized  under  the  laws  of  the  State  of , 

nor  citizen  nor  inhabitant  of  the  State  of  ,  nor  does  it  reside 

therein,  but  that  it  is  a  corporation  organized  under  the  laws  of  the  State 
of ,  and  an  inhabitant  of  the  said  State  of ,  and  resid- 
ing at ,  in  the  district  of  ,  where  its  cor- 
porate meetings  are  held  and  its  corporate  business  transacted. 

Wherefore,  insisting  upon  its  exemption  from  suit  in  this  Court,  it  says 

that  not  this  Court  but  the Court  of    the  United  States  for  the 

district  of  ,  has  jurisdiction  in  the  premises. 

THE  COMPANY, 

By  , 

President. 
F.  510. 

Plea  of  Infancy. 
[Title  and  Commencement.] 

That  the  said  plaintiff,  before  and  at  tlie  time  of  filing  his  said  bill,  in 
which  he  appears  as  the  sole  plaintiff,  was  and  now  is  an  infant  under  the 

age  of  twenty-one  years;   that  is  to  say,  of  the  age  of  ,  or 

thereabouts. 

Therefore,  etc.  (Conclusion,  Form  505). 

F.  511. 
Plea  that  Plaintiff  is  not  Administrator,  as  Alleged,  of  a  Person  Deceased. 

[Title  of  Court  and  Cause.] 

For  plea  to  the  matter  in  the  said  bill  contained,  and  to  so  much  thereof 
as  sets  forth  that  the  said  AB  is  the  administrator  of  the  estate  of  the 
said  NM,  and  to  so  much  thereof  as  relates  to  any  contract  of  purchase 
between  the  said  NM  and  these  defendants,  and  seeks  to  have  such  contract 
rescinded  and  prays  for  relief  in  the  premises,  and  that  these  defendants 
may  be  required  to  refund  to  the  said  AB  all  the  money  paid  by  ]\fN  upon 
the  said  purchase,  and  that  the  notes  given  in  payment  therefor  may  be 
given  up  to  be  canceled,  and  that  the  plaintiff  may  be  paid  all  damages  and 
expenses  when  the  said  MN  may  have  suffered  by  reason  of  the  premises — 
do  hereunto  plead  and  for  plea  say  that  the  said  AB  is  not  administrator 
as  in  the  bill  mentioned,  or  the  legal  personal  representative  of  said  MN 
duly  appointed  and  qualified  to  act  as  therein  set  forth.  All  wliieh  matters 
and  things  these  defendants  aver  to  be  true  and  plead  the  same  to  so  much 
of  the  bill  as  aforesaid,  and  pray  judgment  of  this  honorable  Court  whether 
they  ought  to  be  required  to  make  any  other  or  fiirtlier  answer  thereunto. 
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F.  512. 
Plea  of  Prior  Suit  Pending, 
[Title  and  Commencement. J 

That  at  a  term  of  the  ■ Court  which   was  held  in  the  year 

,  the  said  present  plaintiff  exhibited  his  bill  of  complaint  in  this  hon- 
orable Court  against  tliis  defendant  and  one  ,  for  an  account  of 

the  moneys  raised  by  a  sale  of  the  plantations  and  other  estates  in  said 
plaintiff's  present  bill  mentioned,  and  claiming  such  shares  and  proportions 
thereof  and  such  rights  and  interests  therein  as  he  now  claims  by  his  pres- 
ent bill,  and  praying  relief  against  this  defendant  in  the  same  manner  and 
for  the  same  matters  and  to  the  same  etfect  as  the  said  plaintiff  now 
prays  bj'  his  present  bill;  and  this  defendant  and  the  said  ap- 
peared and  put  in  their  answer  to  the  said  former  bill,  and  the  said  plain- 
tiff replied  thereto,  and  witnesses  were  examined  on  both  sides  and  their 
depositions  duly  published,  and  the  said  former  bill  and  the  said  several 
proceedings  in  the  said  former  cause,  as  this  defendant  avers,  now  remain 
depending  and  as  of  record  in  this  honorable  Court,  the  said  cause  being  yet 
undetermined  and  undismissed,  all  which  several  matters  and  things  this 
defendant  doth  aver,  and  pleads  the  said  former  bill,  answer,  and  the 
several  proceedings  in  the  said  former  suit  in  bar  to  the  said  plaintiff's 
present  bill,  and  humbly  demands  the  judgment  of  this  honorable  Court 
whether  he  shall  be  put  to  make  any  further  or  other  answer  thereto,  and 
prays  to  be  hence  dismissed,  with  his  costs  and  charges  in  this  behalf  sus- 
tained. 

F.  513. 
Plea  of  Want  of  Proper  Parties. 
[Title  and  Commencement.] 

That  he  is  not  the  administrator  of  the  estate  of  MN  as  in  the  said  bill 
alleged,  and  that  the  administrator  of  the  said  MN"  is  one  GH,  which  said 
administrator  ought  to  be  made  a  party  of  the  said  bill,  as  this  defendant 
is  advised. 

(Conclusion,  Form  No.  505.) 
(  F.  514. 

'  Plea  of  Account  Stated. 

[Title  and  Commencement.] 

As  to  so  much  and  such  part  of  the  said  plaintiff's  bill  as  seeks  an  ac- 
count of  and  concerning  the  dealings  and  transactions  therein  alleged  to 
have  taken  place  between  t'he  said  plaintiff  and  this  defendant  at  anj'  time 

before  the  day  of  ,  this  defendant,  for  plea  thereto,  says 

that  on  the  day  of  ,  which  was  previously  to  the  said  bill 

of  complaint  being  filed,  the  said  plaintiff  and  this  defendant  did  make  up, 
itate  and  settle  an  account  in  writing,  a  counterpart  whereof  was  then  de- 
livered to  the  said  plaintiff,  of  all  sums  of  money  which  this  defendant  had 
before  that  time,  by  the  order  and  direction  and  for  the  use  of  the  said 
plaintiff  received,  and  of  all  matters  and  things  thereunto  relating  or  at 

any  time  before  the  said  day  of being  or  depending  between  the 

said  plaintiff'  and  this  defendant  (and  in  respect  whereof  the  said  plaintiff's 
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bill  of  complaint  has  since  been  filed)  and  the  said  plaintiff,  after  a  strict 
examination  of  the  said  account  and  every  item  and  particular  thereof 
which  this  defendant  avers,  according  to  his  be.st  knowledge  and  belief,  to 
be  tnie  and  just,  did  approve  and  allow  the  same  and  actually  received  from 

this  defendant  the  sum  of doll.ars,  the  balance  of  the  said  accoimt 

which  by  the  said  account  appeared  to  be  justly  due  to  him  from  this  de- 
fendant, and  that  the  said  plaintiff  thereupon  and  on  the  day  of 

gave  to  this  defendant  a  receipt  or  acquittance  for  the  same,  under 

his  hand,  in  full  of  all  demands,  which  said  receipt  and  acquittance  is  in 
the  words  and  figures  following,  that  is  to  say  (here  set  out  the  receipt 
verbatim),  and  by  the  said  receipt  or  ac(iuittance  now  in  the  possession  of 
this  defendant  and  ready  to  be  produced  to  the  honorable  Court  will  ajjpear. 

Wherefore,  etc. 

(Conclusion,  Form  No.  505.) 

F.  515. 
Plea  of  Statute. 
[Title  of  Court  and  Cause.] 

(Commencement. ) 

As  to  so  much  of  the  bill  as  seeks  an  account  and  discovery  of  the  estate 
and  effects  of  MN,  deceased,  this  defendant's  testator,  or  that  seeks  a  satis- 
faction for  or  in  respect  of  any  money  received  by  the  said  JVIN  for  or  on 
account  of  RS  in  the  said  bill  named,  or  for  or  on  account  of  the  said 
plaintiff,  or  that  seeks  a  discovery  or  satisfaction  for  any  of  the  moneys, 
goods  or  effects  of  the  said  RS  come  to  the  hands  of  this  defendant  since 
the  death  of  the  said  MX,  this  defendant  pleads  thereto  and  for  plea  says: 

That  the  said  IMN  died  in  or  about  the  year — ,  and  that  the  said  RS, 

the  defendant's  testator,  afterwards  also  died  in  the  month  of  , 

18 ,  and  that  the  matters  and  effects  pretended  to  have  been  received  by 

the  said  MN,  or  by  this  defendant,  and  the  goods  and  commodities  pre- 
tended to  have  been  consigned  (if  any  sums  of  money,  goods,  or  effects  were 
received  by  the  said  MN  or  by  this  defendant,  which  this  defendant  does 
not  admit),  were  received  by  the  said  ^IN  or  by  this  defendant  above  six 
years  before  this  defendant  was  served  with  any  process  of  this  honorable 
Court  to  answer  the  said  bill,  or  any  process  whatsoever  was  sued  against 
this  defendant  to  account  for  the  same,  and  that,  if  the  said  plaintiff  had 
any  cause  of  action  or  suit  against  this  defendant  or  against  the  said  IMN 
for  or  concerning  any  of  the  said  matters,  which  this  defendant  does  not 
admit,  that  such  cause  of  action  or  suit  did  not  accrue  or  arise  witl'.in 
six  years  before  the  said  bill  was  filed  or  this  defendant  was  served  with 
process,  nor  did  this  defendant  nor  his  testator,  at  any  time  within  six 
years  before  the  said  bill  was  exhibited  or  process  sued  out  against 
this  defendant,  promise  or  agree  to  come  to  say  to  any  account 
or  to  make  satisfaction,  or  to  pay  any  sum  or  sums  of  money  for  or  by  rea- 
son of  any  of  the  said  matters.     And  that,  by  a  certain  act  of  ■ 

for  the  limitation  of  actions  and  suits  at  law,  it  was  enacted  (state  the 
statute  to  be  pleaded)  and  this  defendant  pleads  the  several  matters 
aforesaid  in  bar  to  so  much  of  the  plaintiff's  said  demand  as  aforesaid 
and  prays  the  judgment  of  this  honorable  court  thereon. 
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CHAPTER  21. 

ANSWERS  AND  EXCEPTIONS  IN  EQUITY. 

F.  520.  Answer— general  form. 

F.  521.  — introduction. 

F.  522.  -^conclusion. 

F.  523.  • — another  form. 

F.  524.  Averments  as  to  accounts — reference  to  book. 

F.  525.  — accounts  refused  as  being  useless  before  decree. 

F.  526.  Admission  for  purpose  of  suit. 

F.  527.  Claims  made  by  the  defendant. 

F.  528.  Craving  leave  for  greater  certainty. 

F.  529.  Craving   leave  to   refer  to  co-defendant's  answer. 

F.  530.  Information  and  belief. 

F.  531.  Ignorance. 

F.  532.  Qualified  denial. 

F.  533.  Reference  to  schedule. 

F.  534.  Settled  account. 

F.  535.  Vexatious   suit — settled   accounts — claim  of  benefit  of  defense  a3 

if  raised  by  plea  or  demurrer. 

F.  53G.  Want  of  interest  in  plaintiff. 

F.  537.  Claim  of  benefit  of  same  defense  to  amended  bill  as  to  original 

bill. 

F.  538.  Answer  setting  up  the  statute  of  limitations. 

F.  539.  — another  form. 

F.  540.  Answer  setting  up  statute  of  frauds,  as  if  pleaded. 

F.  541.  — another  form. 

F.  542.  Wheie   defendant   objects   to   answer  particular   interrogatories. 

F.  543.  Statement   in   answer   to    prevent   plaintiff   from   calling   for   the 

production  of  documents. 

F.  544.  Answer  and  disclaimer. 

F.  545.  General  form  of  disclaimer. 

F.  546.  Answer  to  suit  to  enjoin  working  of  mines. 

F.  547.  Answer   and   cross-complaint. 

F.  548.  Supplemental  answer. 

F.  549.  Exceptions  for  scandal. 

F.  550.  Exceptions  to  answer. 
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F.   520. 
Answer — general  form. 
[Title  of  Court  and  Cause] 

The  answer  of  XY,  the  defendant, 
(or)   one  of  the  defendants, 
or  the  joint  and  several  answers  of  V\V  and  XY   (a)  the  defendants, 

or  two  of  the  defendants, 
to  the  bill  of  complaint  of  AB,  plaintiff. 

(Another   Form.) 
The  answers  of  XY,  an  infant  under  the  age  of  twenty-one  years,  by  GN, 
his  guardian,  defendant    (or  one  of  the  defendants),  the  the  bill  of  com- 
plaint of  AB,  plaintiff. 

F.  521. 
— Introduction. 
This  defendant    (or  these  defendants  respectively),  now  and  at  all  times 
hereafter  saving  to  himself   (or  themselves)   all  and  all  manner  of  benefit 
of  exception  or  otherwise  that  can  or  may  be  had  or  taken  to  the  many 
errors,    uncertainties    and    imperfections    in    the    said    bill    contained,    for 
answer  thereto,  or  to  so  much  thereof  as  this  defendant  is   (or  these  de- 
fendants are)    advised  it   is  material  or  necessary   for  him    (or  them)    to 
make  answer  to,  answering  says   (or  severally  answering  say)    (a)    (b). 
Addition  where  answer  is  by  formal  party  who  is  a  stranger  to  the  facts. 

(a)  That  he  Is  a  stranger  to  all  and  singular  the  matters  and  things 
in  the  said  plaintiff's  bill  of  complaint  contained,  and  therefore  leaves 
the  plaintiff  to  make  such  proof  thereof  as  he  shall  be  able  to  produce 
without   this   that , 

(or)     Where  answer  is  b}'  an  infant. 

(b)  This  defendant,  answering  by  his  guardian,  says  that  he  is  an  in- 
fant of  the  age  of  years  or  thereabouts,  and  he  therefore  sub- 
mits his  rights  and  interests  in  the  matter  in  question  in  this  cause  to  the 
protection   of  this  honorable   court,   without   this,   that . 

F.  522. 
— Conclusion, 

And  this  defendant  denies  all  and  all  manner  of  unlawful  combination 
and  confederacy  wherewith  he  is  by  the  said  bill  charged;  without  this, 
there  is  any  other  matter,  cause  or  thing  in  said  complainant's  said  bill 
of  complaint  contained  material  or  necessary  for  this  defendant  to  make 
answer  to,  and  not  herein  and  hereby  well  and  sufficiently  answered,  con- 
fessed, traversed,  and  avoided  or  denied,  is  true,  to  the  knowledge  or  be- 
lief of  this  defendant,  all  which  matters  and  things  this  defendant  is 
ready  and  willing  to  aver,  maintain  and  prove  as  this  honorable  court  shall 
direct;  and  humbly  prays  to  be  hence  dismissed,  with  his  reasonable  costs 
and  charges  in  this  behalf  most  wrongfully  sustained. 

F.  523. 
— Another  Form. 
Wherefore  this  defendant    (or  these  defendants)    having  fully  answered. 
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confcBHfd,  triivciHcd,  and  avoidfd  or  d<-iiifd  all  llio  matters  in  the  said  bill 
of  complaint  material  to  be  answered,  according  to  his  (their)  best  knowl- 
edge and  belief,  liumbly  prays  this  honorable  court  to  enter  its  judgment 
(to  enter  its  decree),  that  this  defendant  (or  these  defendants  respective- 
ly) be  hence  dismissed,  with  his  (their)  reasonable  costs  and  charges  in 
this  behalf  most  wrongfully  sustained  (and  for  such  further  and  other 
relief  in  the  premises  as  to  this  honorable  court  may  seem  meet  and  in 
accordance   with  equity). 

F.  524. 
Averments  as  to  Accounts — Reference  to  Book. 
The  dealings  and  transactions  in  respect  of  the  said  trade  are  entered 

in  a  large  book  or  ledger  kept  on  the  premises  at  ,  and  the 

items  in  respect  thereof  are  contained  in  one  hundred  and  fifty  pages, 
with  double  columns,  of  the  said  book,  and  to  set  out  such  items  in  detail 
would  occasion  very  great  expense,  but  these  defendants  are  willing  if 
the  court  should  think  proper  so  to  direct,  that  the  plaintiff  or  his  solicitor 
should  insjtoct  the  said  book  and  take  extracts  therefrom  at  all  reasonable 
times  of  the  day. 

F.  5'25. 
— Accounts  Refused  as  Being  Useless  Before  Decree. 
And  these  defendants,  respectively,  say  and  submit  that  it  would  only 
occasion  great  and  useless  expense  were  they  in  this,  their  answer,  to  set 
forth  any  further  or  fuller  account  of  the  rents  and  profits  aforesaid,  and 
that  the  same  ought  to  be  taken,  if  at  all,  by  and  under  the  directions  and 
decree  of  this  honorable  court. 

F.  52G. 
Admission  for  Purposes  of  Suit. 
These  defendants  have  not,  nor  has  either  of  them,  any  personal  knowl- 
edge of  the  fact,  but  for  the  purposes  of  the  suit  they  admit  that,  etc. 

F.  527. 
Claims  Made  by  the  Defendant. 

(a)  This  defendant  claims  to  be  interested  in  the  matters  of  this  suit 
by  virtue  of,  etc. 

(b)  The  short  i)aiti(ulars  of  the  mortgage  now  vested  in  these  defend- 
ants and  of  their  title  thereto  are  as  follows,  etc. 

(c)  These   defendants   claim   a   lien   on   the   shares   of  for 

so  much  of  the  said  debt  as  arises  from  tiie  unpaid  purchase  money  of  the 
same  shares  respectively. 

F.  528. 
Craving  Leave  for  Greater  Certainty. 
These   defendants   respectively   admit   that,   etc.    (or  believe   that,   etc.), 

but  for  greater  certainty  they  crave  leave  to  refer  to  the  said  etc., , 

when  produced. 

F.  52!). 
Craving  Leave  to  Refer  to  Co-defendant's  Answer. 
This  dofc>ndaiit  knows  little  or  nothing  respecting  the  deeds,  dealings  and 
transactions  stated  in  the  said  amended  bill,  but  he  has  seen  a  copy  of  the 
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answer  proposed  to  be  put  in  to  tin-  amended  bill  by  the  defendants  RS 
and  TU,  and  has  no  doubt  but  tliat  the  statements  contained  in  sueh 
answer  are  correct.  However,  for  his  greater  certainty  as  to  the  contents 
of  deeds  and  other  written  documents,  this  defendant  craves  leave  to  re- 
fer to  such  deeds  or  documents.  Under  the  circumstances  hereinbefore 
stated,  and  to  avoid  expense  and  prolixity,  this  defendant  abstains  from 
answering'  categorically  the  interrogatories  filed  for  the  examination  of  the 
last-named  defendants  and  himself  in  answer  to  the  amended  bill,  but,  if 
the  plaintifl's  so  desire,  this  defendant  is  ready  and  willing  to  put  in  a 
full  answer  to  the  said  amended  bill. 

F.  530. 
Information  and  Belief. 

(a)  This  defendant  has  been  informed  and  believes  that,  etc. 

(b)  Believes  that,  etc. 

(e)  These  defendants  respectively  have  no  reason  to  doubt  and  there- 
fore they   believe  that,  etc. 

(d)  These  defendants  respectively  believe  that  the  statements  contained 
in  the  paragraphs  numbered  respectively  1  to  8,  inclusive,  of  the  plain- 
tiff's bill  of  complaint,  are  true,  except  in  the  particulars  or  respect  here- 
inafter mentioned,  that  is  to  say,  etc. 

(e)  These  defendants,  ST,  VW  and  XY,  respectively,  believe  it  to  be 
true  that,  etc. 

(f)  These  defendants,  respectively,  have  no   personal   knowledge   of  the 

matters    inquired   after   by    the   interrogatory,   filed    in   this 

case,  but   they   have  no   reason  to   doubt  and  therefore  believe   that,  etc. 

F.  531. 
Ignorance. 
These  defendants,  respectively,  do  not  know  and  cannot  set  forth  as  to 
their  or  either  of  their  belief  or  otherwise  whether  or  not  it  is  alleged  or 
is  the  fact  that,  etc. 

F.  532. 
Qualified   Denial. 

(a)  Save  as  herein  appears,  it  is  not  the  fact  that,  etc. 

(b)  Save  as  herein  (or  by  the  said  schedule)  appears,  this  defendant 
does  not  know,  etc. 

F.  533. 
Reference  to  Schedule. 
This  defendant  hr^s  in  the  schedule  hereto,  and  which  he  prays  may  be 
taken  as  part  of  this  his  answer,  set  forth,  to  the  best  of  his  knowledge, 
information  and  belief,  a  description  of,  etc. 

F.  534. 
Settled  Account. 
The  account  so  stated  and  settled  was  in  fact  stated  and  settled  by  the 
said  AB  and  this  defendant,  as  it  purports  to  be,  on  the  day  of  the  date 
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thereof,   and   tliis   defendant   claims   the   benefit   thereof   as   a   settled   ac- 
count. 

F.  53.5. 
Vexatious  Suit— Settled  Accounts— Claim  of  Benefit  of  Defense  as  if 
Raised  by  Plea  or  Demurrer. 
These  defendants,  respectively,  submit  to  the  judgment  of  this  honorable 
court  and  himibly  insist  that  this  suit  is  altogether  unnecessary  and  vexa- 
tious, and  that,  even  if  the  plaintiff  had  been  entitled  to  any  such  relief 
as  is  prayed  by  the  said  bill,  the  same  might  have  been  obtained  by  pro- 
ceedings at  law,  but  they  say  that  a  large  sum  of  money  has  been  for 
a  long  time  and  now  is  justly  due  and  owing  to  them  from  the  plaintiff, 
and  that  during  the  whole  of  the  transactions  in  the  said  bill  mentioned 
these  defendants  were  in  advance  with  creditors  of  the  plaintiff,  and  that 
the  plaintiff  has  repeatedly  and  partly  in  the  letters  hereinbefore  set 
forth  acKnowledged  the  accuracy  of  the  accounts  rendered  by  these  de- 
fendants to  him,  and  has  treated  the  same  as  being,  as  in  fact  they  were, 
settled  accounts,  and  these  defendants  claim  the  same  benefit  from  this, 
their  answer,  as  if  thej'  had  pleaded  the  several  matters  herein  stated,  or 
any  of  them,  or  as  if  they  bad  demurred  to  the  said  bill. 

F.  536. 
Want  of  Interest  in  Plaintiff. 
This  defendant  is  advised  and  humbly  submits  that  the  plaintiff"  has 
not  any  interest  in  the  estate  of  the  said  testator  or  in  the  matters  in 
question  in  this  suit,  nor  any  such  estate  or  interest  in  the  said  testator's 
estate  or  the  matters  aforesaid  as  to  entitle  the  plaintiff  to  sustain  this 
suit,  and  this  defendant  craves  the  same  benefit  from  this  defense  as  if  he 
had  demurred  to  the  said  bill. 

F.  537. 
Claim  of  Benefit  of  Same  Defense  to  Amended  Bill  as  to  Original  Bill, 
These  defendants  respectively  submit  that  the  plaintiff  has  not  by  his 
said  amended  bill  entitled  himself  to  any  equitable  relief  as  against  them, 
and  they  accordingly  claim  the  benefit  of  the  same  objections  to  the  said 
amended  bill  which  are  made  by  their  said  answer  to  the  said  original 
bill. 

F.  538. 
Answer  Setting  up  the  Statute  of  Limitations. 
And  these  defendants,  in  addition  to  the  foregoing  answer,  aver  that 
the  cause  of  action,  if  any  there  may  be  arising  to  the  plaintiffs  on  ac- 
count or  by  reason  of  the  several  allegations  and  complaints  in  their 
said  bill  contained,  did  not  accrue  within  six  years  before  the  said  bill 
was  filed,  and  this  allegation  the  defendants  make  in  bar  of  the  plaintiffs' 
bill  and  pray  that  they  may  have  the  same  benefit  therefrom  as  if  they  had 
formally  pleaded  the  same. 

F.  539. 
— Another  Form. 
The  defendant  claims  t^ie  benefit  of  the  provisions  made  in  and  by  the 
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(state  tlie  statute  of  limitations  to  be  pleaded),  respecting  the  limitation 
of  a^'tions  and  of  all  other  statutes  of  limitation,  in  bar  to  the  relief  sought 
by  the  plaintilf  in  this  suit  in  the  like  uiaiuier  as  if  this  defendanl  had 
pleaded  the  same. 

F.  540. 
Answer  Setting   up  Statute  of  Frauds,  as  if  Pleaded. 

That  by   a  certain   statute  made  and  passed   in   the   for   the 

prevention  of  frauds  and  perjuries,  and  commonly  called  the  Statute  of 
Frauds,  all  contracts  and  agreements  relating  to  lands,  except  as  tlierein 
is  excepted,  are  required  to  be  reduced  into  writing,  and  signed  by  the  party 
or  parties  to  be  boimd  thereby;  and  that  the  said  agreement  in  the  said  bill 
mentioned,  and  (herein  alleged  to  have  been  made,  and  entered  into  by 
this  defendant  and  the  said  plaintiff,  was  not  reduced  into  writing  and 
executed  pursuant  to  the  said  statute,  and  therefore  this  defendant  in- 
sists that  the  same  is  void  as  against  this  defendant;  and  that  he  cannot 
be  affected  thereby,  and  this  defendant  claims  the  same  benefit  as  if  he 
had  pleaded  the  same  statute  in  this  cause;  and  this  defendant,  for  the 
reasons,  and  under  the  circumstances  aforesaid,  is  advised,  and  insists, 
that  the  said  plaintiff  is  not  entitled  to  any  relief  against  this  defendant 
touching  the  matters  complained  of  in  the  said  bill. 

F.  541. 
— Another  Form. 

Tliis  defendant  says  that  no  agreement  in  writing  for  purchase  of  the 
said  premises  or  any  part  tliereof,  nor  any  memorandum,  or  note  there- 
of in  writing,  has  been  made,  entered  into,  or  signed  by  him,  or  by  any 
person  thereunto  by  him  lawfully  authorized,  and  he  claims  the  benefit 
of  the  statute  passed  for  the  prevention  of  frauds  and  perjuries,  in  the 
same  manner  as  if  he  had  pleaded  or  demtu-red  to  the  plaintiff's  bill. 

F.  542. 
Where  Defendant  Objects  to  Answer  Particular  Interrogatories. 

As  to  the  several  interrogatories  numbered  18,  etc.,  and  as  to  such  of  the 
other  interrogatories  [or,  parts  of  interrogatories]  (if  any)  as  this  de- 
fendant may  not  have  answered  he  is  advised  and  humbly  submits  that 
he  is  not  bound  to  answer  the  same,  and  he  therefore  declines  to  answer  tlie 
said  interrogatories  [and  parts  of  interrogatories] ;  and  this  defendant 
claims  the  same  benefit  of  the  objection  as  if  he  had  demurred  to  the 
same  or  to  the  discovery  sought  thereby. 

And  this  defendant  also  humbly  submits  that  the  plaintiff's  are  not  en- 
titled in  this  suit  to  the  relief  sought  in  and  by  the  third,  etc.,  paragraphs 
of  the  prayer  of  the  supplemental  bill,  or  for  the  purposes  thereof  to 
have  any  accounts,  directions,  or  inquiries  taken,  given,  or  made;  and 
he  claims  the  same  benefit  of  the  objection  as  if  he  had  demurred  to  the 
relief  so  sought. 
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F.  543. 
Statement  in  Answer  to  Prevent  Plaintiff  from  Calling  for  the  Production 

of  Documents. 
This  defendant  has  now  in  his  possession  or  power  the  several  letters, 
papers,  and  writings  relating  to  the  matters  in  the  bill  mentioned,  or  some 
of  them,  and  he  has  in  the  schedule  hereto,  which  he  prays  may  be  taken 
as  part  of  this  his  answer,  set  forth  a  list,  or  schedule  of  all  the  said  let- 
ters, papers,  and  writings;  but  this  defendant  denies  that  thereby,  or 
otherwise,  if  the  same  were  produced,  the  truth  of  the  matters  in  the  said 
bill  mentioned,  or  any  of  them,  would  appear,  further  or  otherwise,  than 
as  the  same  is  hereinbefore  admitted. 

F.  544. 
Answer  and  Disclaimer. 
[Title  and  commencement.] 

This  defendant  has  never  received  any  part  of  the  estate  or  effects  of  the 
testator  or  in  anywise  intermeddled  therein,  and  he  has  never  assented  to, 
or  in  any  manner  accepted  the  said  devise  made  to  him  by  the  said  will 
jointly  with  the  said ,  and  he  has  never  in  any  manner  con- 
sented to  become  a  trustee  of  the  said  will,  or  in  any  manner  acted  or  in- 
terfered in  the  trusts  thereof;  and,  in  fact,  this  defendant  has  at  all 
times  refused  to  accept,  and  does  now  refuse  to  accept  the  office  of  trustee 
of  the  said  will;  and  defendant  has  always  disclaimed,  and  does  hereby 
Qisclaim  and  renounce,  the  said  devise  made  to  him  by  the  said  will,  and  all 
and  singular  the  estates  and  property  which  could  or  might  pass  under  or 
by  virtue  thereof,  and  all  estate  and  interest  therein,  and  also  the  trusts 
of  the  said  will,  and  the  office  or  duty  of  executing  the  same. 

F.  545. 
General  Form  of  Disclaimer. 

The  answer  and  disclaimer  of  XY,  the  above-named  defendant  [or,  one 
of  the  above-named  defendants],  to  the  bill  of  complaint  of  the  above- 
named  plaintiff. 

Or,  the  joint  and  several  answer  and  disclaimer  of  VW  and  XY,  the 
[or,  two  of  the]  above-named  defendants  to  the  bill  of  complaint  of  the 
above-named  plaintiff.  In  answer  to  the  said  bill,  I,  VW  [or,  we,  VW  and 
XY],  say  as  follov.-s: 

"I  [or,  we],  have  not,  and  do  not  claim,  and  never  had  or  claimed  to  have, 
any  right  or  interest  in  any  of  the  matters  in  question  in  this  suit,  and 
I  [or,  we]  disclaim  all  right,  title,  and  interest,  legal  and  equitable,  in  any 
of  the  said  matters;  and  I  [or,  we]  say  that  if  I  [or,  we]  had  been  ap- 
plied to  by  the  plaintiff  before  the  filing  of  his  bill,  I  [or,  we]  should  have 
disclaimed  all  such  right,  title,  and  interest;  and  I  [or,  we]  submit  th?.t 
the  bill  ought  to  be  dismissed  as  against  me  [or,  us]    with  costs. 


(Name  of  Counsel)." 
[The  disclaimer  should  be  signed  by  counsel  and  by  the  defendant.] 
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F.  540. 
Answer  to  Suit  to  Enjoin  Working  of  Mines. 
[Title  of  Court  and  L'ausc.J 

Now  comes  the  Last  Chance  Mining  Company,  defendant  in  the  alr>ve 
entitled  action,  and  answering  the  complaint  of  the  plaintilf  herein,  says: 

First.— That  as  to  whether  or  not  phiintiff  is  now,  or  at  all  times  since 
the  year  1880  has  been,  a  corporation  duly  organized  and  existing  under 
the  laws  of  the  State  of  Oregon,  having  its  principal  ollice  and  place  oi' 
business  at  the  city  of  Portland,  in  the  State  of  Oregon,  this  defendant 
has  not  sufficient  information  on  which  to  base  a  belief,  and  therefore 
denies  the  same. 

Second. — xhat  as  to  whether  or  not  the  plaintiff  is  now  or  ever  was  at 
any  time  the  owner  of,  or  entitled  to  tiie  possession  of,  that  certain  lode 
mining  claim  known  or  called  the  Tyler  Lode,  situated  in  the  Yrcka  Min- 
ing District,  county  of  Shoshone,  State  of  Idaho,  described  by  metes  and 
bounds  as  in  the  fourth  paragraph  in  the  plaintiff's  complaint  set  forth, 
this  deienaant  has  not  sufficient  information  upon  wliich  to  base  a  belief, 
and  therefore  denies  the  same. 

Third,  fourth,  and  fifth. — Here  follow  denials  as  to  the  position  of  the 
lodes  as  alleged  in  the  bill. 

Sixth. — Defendant  denies  that  on  or  about  the  first  day  of  July,  1890, 
or  at  any  other  time,  that  it  wrongfully  or  unlawfully  entered  into  and 
upon  any  part  or  portion  of  any  vein  (etc.,  as  described  and  alleged  in 
bill),  or  that  it  ousted  or  ejected  the  plaintiff  therefrom,  or  from  any 
vein  or  lode,  or  that  it  wrongfully  took  or  carried  away  therefrom  or  con- 
verted to  its  own  use,  large  and  valuable  quantities,  or  any  quantity,  of 
ore  in  said  vein  contained,  the  property  of  plaintiff,  of  the  value  of  $200,- 
000,  or  of  any  value,  or  that  it  has  at  all  times  since,  or  at  any  time  be- 
fore or  since,  wrongfully  withheld,  or  that  it  does  now  wrongfully  with- 
hold, from  the  plaintiff  the  possession  of  said  portion  of  said  vein,  lode, 
or  ledge  so  lying  to  the  south  of  the  south  side  line  of  the  said  pretended 
Tyler  Mining  Claim,  between  the  plane  drawn  through  the  end  lines  of 
said  claim  as  aforesaid,  or  that  it  wrongfully  withholds  from  the  plaintiff 
the  possession  of  any  vein,  lode,  ledge,  ore  bodies,  or  other  property  of 
any  kind  or  character,  to  damage  plaintiff  in  the  sum  of  $200,000,  or 
to  the  damage  to  plaintiff  in  any  sum  whatever. 

Seventh. — Denies  that  the  value  of  any  vein,  or  any  portion  of  any  vein, 
lode,  or  ledge,  wrongfully  withheld  from  the  plaintiff'  by  the  defendant, 
exceeds  the  sum  of  $2,000,  or  any  other  sum. 

Eighth. — Defendant  alleges  the  truth  to  be  that  all  the  ores,  minerals, 
and  rock  that  have  been  extracted  and  carried  away  from  the  point  in  con- 
troversy by  it,  are  and  were  a  part  of  a  ledge  having  its  top  or  apex  with- 
in the  surface  lines  of  the  Last  Chance  Lode  Mining  Claim,  the  property 
of  this  defendant,  which  said  ledge  and  ores  belonged  to,  and  were  and 
are,  the  property  of  this  defendant  by  virtue  of  the  same  being  a  part 
of  the  Last  Chance  Lode  Mining  Claim,  located  on  the  seventeenth  day 
of  September,   1885,  by  the  grantors  and  predecessors  in  interest  of  this 
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defendant,  which  said  Last  Chance  Lode  Mining  Claim  is  now  the  prop- 
erty of  this  defendant,  together  with  all  ores,  ledges,  and  veins  having 
their  outcrop  and  apex  within  the  surface  lines  of  the  said  Last  Chance 
Lode  Mining  Claim. 

Ninth. — Defendant  denies  that  any  of  the  ores,  metals,  minerals,  rock, 
or  earth  which  it  has  mined  or  removed  from  within  the  surface  side 
lines  of  the  said  Last  Chance  Lode  Mining  Claim,  extended  downward 
vertically,  were  a  part  of  or  belonged  to  any  vein,  lode,  or  ledge  having 
its  top  or  apex  outside  of  the  surface  lines  of  the  Last  Chance  Mining 
Claim,   the  property   of  this   defendant. 

Tenth. — Denies  that  it  has  ever  removed,  extracted,  mined,  or  carried 
away  any  ores(  metals,  minerals,  rock,  or  earth  from  any  ledge  other 
than  a  ledge  having  its  top  or  apex  within  the  surface  lines  of  the  said 
Last  Chance  Lode  Mining  Claim. 

Wherefore  defendant  prays  that  this  action  may  be  dismissed,  and  that 
defendant  may  go  hence  without  day,  and  that  it  have  and  recover  its- 
costs  and  disbursements  herein. 

W.    B.    HEYBURN, 

(Verification.)  Attorney   for   Defendant. 

I  hereby  certify  that  the  foregoing  answer  is,  in  my  opinion,  well  founded 
in  point  of  law. 

Dated  ,   18 . 


Counsel  for  Defendant. 
F.  547. 
Answer   and    Cross-Complaint. 

[Title   of  Cmrt   and  Cause.] 

The  answer  of  the  above-named  defendant,  the  Last  Chance  Mining 
Company,  to  tbo  bill  of   complaint  of  the  above-named  plaintiff. 

In  answer  to  said  bill,  the  Last  Chance  Mining  Company  says  as  fol- 
lows: 

First.  That  as  to  whether  or  not  the  Tyler  Mining  Company,  plaintiff 
in  said  suit,  is  a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  Oregon,  or  as  to  whether  or  not  said  Tyler  Mining  Company 
is  a  corporation  organized  and  existing  under  any  law,  this  defendant 
has  not  sufficient  information  on  which  to  base  a  belief,  and  therefore 
denies  the  same,  ect. 

(Other  denials  follow.) 

Twenty-seventh.  Defendant  denies  that  it  combined  and  confederated 
with  other  corporations  named,  or  with  any  person,  or  persons,  or  cor- 
porations, or  that  while  combining  and  confederating  with  the  other  cor- 
porations named,  and  with  the  said  other  defendants,  and  by  means  of 
tunnels  which  enter  the  earth  some  100  feet  distant  from  the  south- 
easterly end  line  of  the  Tyler  ground  or  elsewhere,  and  which  were  not 
made  with  any  apparent  design  to  enter  upon  or  driven  into  the  direction 
of  the  alleged  lode  which  crosses  in  the  Tyler  ground,  and  which  have 
not  been  so  constructed  as  to  secretly,  underground,  reach  and  strike  the 
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vein  belonging  to  the  complainant,  it  reached  and  struck  the  vein  be- 
longing to  the  complainant  ;  and  defendant  alleges  the  fact  to  be  that  the 
tunnel  referred  to  in  complainant's  complaint  maintains  an  even  cour.se  and 
direction  for  a  distance  of  about  800  feet,  until  it  strikes  the  ore  bodies  in 
its  ground,  a  part  of  a  ledge  having  its  top  and  apex  within  the  Last 
Chance  Mining  Claim. 

(Other  denials   follow.) 

Forty-eighth.  Denies  that  the  defendant  is  doing  the  acts  complained 
of  with  a  full  knowledge  of  the  truth  as  in  the  complaint  stated;  but 
alleges  the  truth  to  be  that  the  statements  in  the  said  complaint  in 
reference  to  the   acts   of  defendant   are   untrue. 

Forty-ninth.  Denies  that  unless  restrained  and  enjoined  by  the  process 
of  this  Court,  that  the  alleged  damage  will  be  committed,  or  that  any 
act  of  defendant  will  be  a  damage  to  the  complainant,  or  that  any  act  of 
defendant  will  produce  irreparable  damage  to  the  complainant. 

Fiftieth.  Wherefore,  the  defendant  prays  that  plaintiff's  bill  may  be 
dismissed,  and  that  all  orders  heretofore  made  in  the  premises  be  vacated, 
and  that  the  defendant  have  and  recover  its  costs. 

For  cross-complaint  and  for  affirmative  relief,  your  orator  shows  to  the 
Honorable  Judges  of  the  Circuit  Court  of  the  United  States,  in  and  for 
the  district  of  Idaho: 

First.  That  it  is  a  corporation  organized  and  existing  under  the  law^5 
of  the  State  of  Washington;  tliat  its  name  is  the  Last  Chance  Mining 
Company;  that  it  comes  into  court  at  the  suit  of  the  Tyler  Mining  Com- 
pany against  Charles  Sweeney,  Frank  R.  Moore,  Kennedy  J.  Hanley,  J. 
Quackenbush,  Alexander  Ross,  John  Pressly,  Frank  Hyatt,  The  Last  Chance 
Mining  Company,  a  corporation.  The  Idaho  Mining  Company,  a  corpora- 
tion, and  Republican  Mining  Company,  a  corporation. 

Second.  That  the  said  Sweeney,  Moore,  Hanley,  Quackenbush,  Ross, 
Pressly,  and  Hyatt  have  disclaimed  any  interest  in  the  subject  matter 
of  the  litigation,  and  have  filed  their  disclaimer  in  this  court. 

Third.  That  the  Idaho  Mining  Company,  a  corporation,  organized  under 
the  laws  of  the  state  of  Washington,  is  the  owner  of  the  "Last  Chance" 
Fraction  Lode  jNIining  Claim,  and  the  "Skookum"  Fraction  Lode  Mining^ 
Claim,  and  that  said  Last  Chance  Fraction  and  Skookum  Fraction  Lode 
Mining  Claims  lie  to  the  westward  of  the  claim  of  your  orator,  and  in  no 
way  conflicting  with  it,  and  your  orator  claims  no  interest  therein,  and 
has  no  connection  with  or  control  over  the  said  Idaho  Mining  Company 
or  the  property  claimed  by  it. 

Fourth.  That  the  Republican  Mining  Company  is  a  corporation  organized 
under  the  laws  of  the  State  of  Washington,  and  owns  the  Republican 
Fraction  Lode  Mining  Claim,  which  lies  to  the  northward  of  the  Last 
Chance  Lode  Mining  Claim,  and  your  orator  has  no  interest  in  or  con- 
trol over  either  the  said  Republican  Mining  Company  or  the  property 
owned  by  it,  and  is  not  responsible  for  tlie  acts  and  things  done  by  said 
Republican  ]\Iiniiig  Company. 

Fifth.  That  your  orator,  the  Last  Ch.^nce  Mining  Company,  is  now,  ana 
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ever    since,    etc.    (Here    follow    allegations    of    ownership    and    of    aaverav 
daims  by  the  plaintiff  in  original  auit.) 

Twenty-sixth.  Wherefore,  your  orator,  to  the  end  that  it  may  obtain 
relief  to  which  it  is  justly  entitled  in  the  premises,  prays  the  court  to 
grant  to  it  your  writ  of  subpoena  directed  to  the  said  Tyler  Mining 
Company,  requiring  and  commanding  it  to  appear  herein  and  answer,  not 
under  oath,  an  answer  under  oath  being  hereby  expressly  waived,  to  the 
several  allegations  in  this  cross-bill  contained. 

Twenty-seventh.  That  it  be  required  to  set  forth  any  and  every  adverse 
interest,  claim,  or  demand  in  or  to  said  lode  or  premises  called  the  Last 
Chance  Lode  Mining  Claim,  to  the  end  that  said  adverse  interest,  claim, 
or  demand  may  be  justly  adjudicated  and  declared  null  and  void  as 
against  the  cross-complainant;  and  that  the  title  and  ownership  of  your 
orator  in  and  to  said  Last  Chance  Lode  Mining  Claim  be  established 
and  confirmed  as  against  any  and  all  claims  of  the  said  Tyler  Mining 
Company,  and  all  cloud  thereon  forever  removed. 

Twenty-eighth.  That  your  Honors  grant  unto  your  orator  your  writ  of 
injunction,  commanding  said  Tyler  Mining  Company,  its  servants,  em- 
ployees, and  workmen,  and  all  persons  claiming  to  act  under  its  authori 
ty,  direction,  or  control,  to  absolutely  desist  and  refrain  from  entering 
ii;io  or  upon  any  portion  of  the  said  Last  Chance  Ix)de  Mining  Claim,  and 
from  working  on  or  in  the  said  premises,  or  inside  the  surface  lines  there- 
of extended  downward  vertically,  until  such  time  as  your  Honors  shall 
appoint  and  direct  an  order  herein;  and  that  said  Tyler  Mining  Company, 
and  ail  persons  claiming  to  act  by  its  authority  or  for  or  on  its  behalf, 
be  restrained  from  the  commission  of  any  acts  or  things  hereby  sought  to 
be  enjoined,  and  that  upon  such  hearing  the  writ  herein  prayed  for, 
pending  this  suit,  be  made  and  confirmed  until  the  final  determination  of 
this  suit,  and  that  thereupon  said  injunction  may  be  made  perpetual,  and 
that  upon  a  hearing  of  this  suit  and  adjudication  the  cross-complainant  be 
quieted  and  confirmed,  and  his  title  to  the  said  Last  Chance  Lode  Min- 
ing Claim  throughout  its  entire  extent,  and  to  any  and  all  lodes  having 
their  top  or  apex  within  the  surface  lines  of  said  Last  Chance  Lode  Mining 
Claim;  and  that  the  Tyler  Mining  Company  has  taken  the  ores  and  miner- 
al? from  the  cross-complainant  as  alleged  by  its  cross-bill  in  fraud  of  its 
rights,  and  for  such  other  and  further  relief,  preliminary  and  final,  as  to 
the  court  may  seem  meet  and  proper,  and  which  equity  may  require, 
and  for  costs  of   suit. 

THE  LAST  CHANCE  MINING  COMPANY, 
By  Frank  R.  Moore,  President, 

Defendant  and  Cross-Complainant. 
W.  B.  HEYBURN, 
Solicitor  for  Defendant  and  Cross-Complainant. 

(Verification,   etc.) 

F.  548. 
Supplemental  Answer. 
[Title  of  Court  and  Cause.] 

Now  comes  the  above-named  defendant,  the  Last  Chance  Mining  CJom- 
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pan.v,  and  by  leave  of  court  first  had  and  obtained,  files  this,  its  sup- 
plemental answer,  to  the  complaint  of  the  plaintiff  filed  herein,  and 
alleji-es: 

First.  That  since  the  commencement  of  the  above-entitled  action  and 
the  filing  of  the  complaint  therein,  and  since  the  filing  of  the  answer  of 
this  defendant  therein,  this  defendant  has  purchased  from  the  government 
of  the  United  States  that  certain  quartz  lode  raining  claim  called  the  La.st 
Chance,  situated  in  Yreka  Mining  District,  Shoshone  county,  Idaho,  more 
parlicularly  described   as  follows,  to  wit:     .... 

And  has  paid  the  government  of  the  United  States  for  said  mining 
claim  at  the  rate  of  five  dollars  ($5.00)  per  acre;  and  has  obtained  the 
receiver's  receipt  of  the  United  States  land  office  at  Coeur  d'Alene,  Idaho, 
for  the  land  district  in  which  said  mining  claim  is  situated,  for  the  sum 
of  money  so  paid  for  said  mining  claim. 

Second.  That  by  virtue  of  the  said  purchase  and  payment,  and  the 
holding  of  the  said  receipt  of  the  receiver  for  the  purchase  price  of  the 
said  mining  claim,  the  defendant,  the  Last  Chance  Mining  Company,  is 
now  the  owner  of  the  said  Last  Chance  Mining  Claim,  so  described  as 
aforesaid  in  fee. 

W.   B.   HEYBURN, 
Attorney  for  Defendant. 

(Verification,   etc.) 

P.  549. 
Exceptions  for  Scandal. 
To  Bill  (or  Answer)  for  Scandal. 
[Title  of  Court  and  Cause.] 

Exceptions  for  scandal  taken  by  the  above-named  defendant  X  Y  to 
the  bill  of  complaint  of  the  above-named  complainant,  filed  in  this  cause 
on  the  day  of . 

First  exception.  For  that  the  whole  of  the  paragraph  in  the  said  bill 
(identify  the  paragraph)    is  scandalous. 

Second   exception.     For   that   the    passage   commencing   with    the   word 

" "  in  the  line  and  ending  with  the  words  "- "  in  the 

line  of  the  para,graph  of  said  bill  (identify  the  paragraph) 

rs  scandalous. 

In  all  which  particulars  this  exceptant  excepts  to  said  bill  as  scandalous 
and  humbly  insists  that  the  said  scandalous  matter  ought  to  be  expunged 
therefrom. 


(Counsel's    name.) 
Note. — By   appropriate  changes  the  above   form   can  be   adapted   to   ex- 
ception to  answer. 

F.  550. 
Exceptions  to  Answer. 
[Title  of  Court  and  Cause.] 

Exceptions  taken  by  the  said  complainant  to  the  separate  answer  of 
the  defendant,  the  Last  Chance  Mining  Company,  to  complainant's  bill  of 
complaint. 
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1st.  For  that  said  defendant,  the  Last  Chance  Mining  Company,  has  not 
to  the  liest  of  its  knowledge,  information,  recollection,  and  belief  an- 
swered the  allegations  of  comj^lainant  that  it  is  a  corporation  duly  organ- 
ized  and   existing   as    stated   in    the   complaint. 

2d.  For  that  the  pretended  denials  of  the  matters  alleged  in  the  bill 
of  complaint,  and  found  in  paragraphs  numbered  4,  5,  6,  7,  8,  9,  and  10, 
are  not  made  upon  the  best  knowledge,  remembrance,  information,  and  be- 
lief of  said  defendants,  and  for  that  it  doth  appear  from  othr  parts 
of  said  answer  that  said  pretended  denials  contained  in  said  paragraphs 
are  evasive,  sham,  and  insufficient. 

3d.  For  that  the  allegations  of  complainant's  bill  in  paragraph  numbered 
II,  in  the  answer  of  the  said  defendant  to  the  said  complainant's  bill,  is  not 
full  or  explicit,  and  is  evasive,  specious,  and  insufRcient. 

4th.  For  that  the  matters  in  the  complainant's  bill  alleged,  to  which 
paragraph  numbered  12  of  defendant's  answer  is  interposed,  is  not  made 
upon  its  best  information  remembrance,  belief,  and  knowledge,  but  is  sham, 
disingenuous,  evasive,  and  untrue  as  appears  from  other  parts  of  said  an- 
swer, and  is  insufficient. 

5th.  That  paragraphs  13  and  14  of  defendant's  answer  filed  herein,  to 
the  matters  to  which  the  same  are  addressed  are  insufficient,  sham,  and 
evasive,  and  are  not  made  upon  its  best  knowledge,  information,  re- 
membrance, and  belief. 

That  the  denials  contained  and  purported  to  be  made  by  said  defendant 
in  paragraphs  13  and  14  of  said  answer  to  the  complainant's  bill  of  com- 
plaint are  sham,  irrelevant,  insufficient,  and  appear  from  other  portions 
of  said  answer  to  be  untrue. 

6th.  That  paragraph  15,  or  so  much  thereof  as  is  contained  in  the  fol- 
lowing denial,  to  wit:  "Defendant  denies,  etc,"  is  sham,  insufficient,  and 
not  made  upon  complainant's  knowledge,  information,  recollection  or  be- 
lief and  is  untrue  as  shown  by  other  portions  of  said  answer  and  is 
therefore  insufficient. 

11th.  For  that  the  allegation  contained  in  paragraph  numbered  20  of 
said  answer  is  impertinent,  irrelevant,  and  immaterial,  and  contains  no 
defense  to  the  complainant's  allegations  on  the  same  matter,  and  is  in- 
sufficient. 

13th.  For  that  the  defendant's  denial  contained  in  paragraph  24  of  this 
answer  to  complainant's  bill  of  complaint  is  impertinent,  a  mere  conclu- 
sion of  law,  is  not  made  upon  defendant's  best  knowledge,  information,  and 
belief,  and  is  in-elevant  and  insufficient. 

16th.  That  the  paragraphs  numbered  29  and  30  of  the  defendant's  answer 
to  plaintiff's  bill  of  complaint  are  sham,  untrue,  insufficient,  not  being  upon 
the  best  knowledge,  information,  and  belief  of  defendant,  but  being  eva- 
sions of  the  charges  made  in  said  bill  upon  the  subject  matter,  and  are 
therefore  insufficient. 

17th.  That  defendant's  denials  31  and  32  are  neither  the  substance  of 
the  allegations  of  the  complaint,  nor  are  thej^  direct,  positive,  nor  upon 
its  best  knowledge,  information,  or  belief.  They  do  not  show  how  much 
ore  or  other  minerals  it  has  taken   from  the  ground  in  dispute  nor  how 
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.      18th.  That  denial  33  is  insufficient,   because  it  is  evasive  of  the  issue 

allegations    and  is  inconsistent   with   the   allegations   of   the  answer  that 
the  conip lainants  are  not  owners  thereof,  and  is  therefore  insufficient 

19th  Ihat  paragraphs  3.5,  36,  37,  and  38  are  each  and  all  of  them  in- 
consistent with  other  admissions  and  allegations  of  the  said  answer  and 
are  but  mere  evasions  of  the  allegations  of  the  bill  of  complaint,  and  do 
not  deny  them  in  substance  according  to  the  best  knowledge,  nforma- 
tion    and  belie     of  defendant,  and  are  therefore  insufficient  as  a  defease. 

Wherefore,  the  complainant  comes,  and  in  all  particulars  aforesaid  ex- 
cepts to  the  answer  of  the  said  defendant,  on  the  grounds  alleged,  that 
the  same  IS  evasiv.,  imperfect,  insufficient,  irrelevant,  and  impertinent- 
and  humb  y  prays  that  the  said  defendant  may  be  compelled  to  put  L 
full  complete,  a.id  sufficient  answer  thereto,  and  have  such  other  relief 
in  the  premises  as  to  the  court  may  seem  proper. 

ALBERT    ALLEN, 

T/^xjxT  T>    ,,  T^nr..  Solicltor  for  Complainant, 

JOHN  R.  McBRIDE,  Of  Counseh 
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CHAPTER  22. 

REPLICATION,   MOTIONS  AND  NOTICES  EST  EQUITY. 

F.  560.  Replication  to  answer. 

F.  561.  General  form  of  notice  of  motion. 

F.  562.  Motions  to  amend  bill. 

F.  563.  Motion   by  infant,  on  coming  of  age,  to  disrciss  bill   with  costa. 

before  decree. 

F.  564.  Motion  by  plaintiff  to  dismiss  his  bill  with  costs. 

F.  565.  Motion  to  withdraw  a  plea  or  demurrer. 

F.  566.  Motion  to  amend  answer. 

F.  567.  Motion  for  leave  to  amend  an  answer  by  consent. 

F.  568.  — for  leave  to  file  supplemental  answer,  by  consent. 

F.  569.  Notice  of  hearing  of  exceptions  to  answer. 

F.  570.  Motion  to  enter  a  decree  nunc  pro  tunc. 

F.  571.  Special  motion  to  rectify  a  decree  or  order. 

F.  572.  Motion  for  rehearing. 

F.  573.  Notice  of  motion  for  judgment. 

F.  574.  Motion  for  judgment. 

F.  560. 

Replication  to  Answer. 

[Title  of  Court  and  Cause.] 

This  replicant,  A  B,  saving  and  reserving  to  himself  all  and  all  manner 
of  advantages  of  exception  which  may  be  had  and  taken  to  the  manifold 
errors,  uncertainties  and  insufficiencies  of  the  answer  of  the  defendant, 
X  Y,  for  replication  thereunto  saith  that  he  doth  and  will  aver,  maintain, 
and  prove  his  said  bill  to  be  true,  certain,  and  sufficient  in  the  law  to  be 
answered  unto  by  the  said  defendant,  and  that  the  answer  of  the  said 
defendant  is  very  uncertain,  evasive,  and  insufficient  in  law  to  be  replied 
imto  by  this  replicant ;  without  that,  that  any  other  matter  or  thing 
in  the  said  answer  contained,  material  or  effectual  in  the  law  to  be  replied 
unto,  and  not  herein  and  hereby  well  and  sufficiently  replied  unto,  con- 
fessed, or  avoided,  traversed,  or  denied,  is  true;  all  which  matters  and 
things  this  replicant  is  ready  to  aver,  maintain,  and  prove  as  this  honor- 
able Court  shall  direct  and  humbly  prays  as  in  and  by  his  said  bill  he 
hath  already  prayed. 


Solicitors  for  complainant. 
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F.  501. 
General  Form  of  Notice  of  Motion, 
[Title  of  Ck)urt  and  Cause.] 
Take  notice  that  this  honorable  Court  will  be  moved,  for  and  on  behalf 

of   the   plaintiff,   on   the  day   of   ,  instant    [or   next],   that 

(state  terms  of  motion.) 

Dated  this  day  of  . 

A  B, 
Plaintiff's  Solicitor. 
To  Mr.  C  D, 

Defendant's  Solicitor. 

F.  502. 
Motions   to   Amend  BilL 
[Title  of  Court  and  Cause.] 
Commencement : 

Comes  now  the  plaintiff  above  named,  and  moves  the  Court  that  he  may 
be  at  liberty  to  amend  his  said  bill,  as  shall  be  advised,  without  costs, 
amending  the  defendant's  etc.,  copies. 

Or  that  he  may  have  leave  to  amend  his  bill  by  adding  the  said  E  F,  a 
defendant  thereto,  with  apt  words  to  charge  him. 

Or  that  he  may  have  leave  to  file  the  amended  bill  hereto  attached. 

F.  503. 
Motion  by  Infant,  on  Coming  of  Age,  to  Dismiss  Bill  with  Costs,  Before 

Decree. 
[Title  and  address.] 

Comes  now  the  plaintiff,  above  named,  late  an  infant,  but  now  of  full 
age,  and  shows  to  this  honorable  Court: 

1.  That  this  plaintiff  when  an  infant,  by  C  D,  his  next  friend,  filed  his 
bill  in  this  cause  against  the  defendants,  to  which  they  appeared;  but  no 
decree  has  yet  been  made  therein. 

2.  That  this  plaintiff  has  now  attained  the  age  of  twenty-one  years; 
and  is  not  desirous  to  proceed  any  further  in  the  said  cause. 

Wherefore  this  plaintiff  now  moves  the  Court  that  his  said  bill  may 
stand  dismissed  out  of  Court;  with  costs  to  be  paid  by  him  to  the  said 
C  D  and  to  the  defendants. 

F.  504. 
Motion  by  Plaintiff  to  Dismiss  His  Bill  with  Costs. 
[Title,  etc.] 

Comes  now,  the  above-named  A  B,  complainant,  and  shoAvs  the  Court 
that  having  exhibited  his  bill  in  this  honorable  Court  against  the  above- 
named  defendant  who  has  appeared  [and  put  in  his  answer]  thereto,  this 
complainant  is  now  advised  to  dismiss  his  said  bill. 

This  complainant  therefore  humbly  prays,  that  the  said  bill  may  stand 
dismissed  out  of  this  Court,  with  costs  to  be  taxed  by  the  proper  taxing- 
master  [or  by  the  clerk  of  this  Court.] 

Motion  directed  to  demurrer  or  plea. 
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F.  56.5. 
Motion  to  Withdraw  a  Plea  or  Demurrer. 
[Title,  etc.] 

Comes  now  the  defendant  XY  and  shows  the  Court  that  the  plaintilT 
having  exhibited  his  bill  in  this  honorable  Court  against  this  defendant, 
this  defendant  put  in  his  plea  [or  demurrer]  thereto,  since  which  he  is 
advised  to  make  other  defense  to  the  said  bill.  This  defendant  therefore 
moves  the  Court  that  he  may  be  at  liberty  to  witlidraw  his  plea  [or  de- 
murrer] upon  payment  of  costs. 
And,  etc. 
Motions  directed  to  answer. 

F.  .5G6. 
Motion  to  Amend  Answer. 
[Title  of  Court  and  Cause.] 

Now  comes  VW,  the  intervening  and  answering  defendant  herein,  and 
moves  the  Court  for  leave  to  amend,  by  interlineation,  his  answer  filed 
herein  on  November  4,  1892,  as  follows: 

I.  By  striking  out  the  words  and  figures,  etc.,  in  line  —  and  —  pages  — 
and  inserting  instead  thereof  the  words  and  figures  following,  etc. 

F.  567. 
Motion  for  Leave  to  Amend  an  Answer  by  Consent. 
[Title,  etc.] 

Now  comes  the  defendant,  XY  and  shows  to  the  Court: 

First. — The  plaintiff  lately  filed  his  bill  in  this  cause,  against  this  de- 
fendant,  who   appeared   thereto,  and   on   the   of   ,    18 — , 

filed  his  answer  to  the  said  bill. 

Second. — This  defendant  has  since  discovered  the  mistakes  hereinafter 
mentioned  in  his  said  answer,  and  desires  to  correct  the  same. 

And,  therefore,  moves  the  Court  for  leave  by  consent  of  the  plaintiff 
to  amend  his  said  answer  in  the  respects  following;  namely  [state  the  pro- 
posed amendments.] 

F.  568. 
For  Leave  to  File  Supplemental  Answer,  by  Consent. 
[Title,  etc.] 

Now  comes  the  defendant  XY  and  shows  to  the  Court: 

First. — The  plaintiff  lately  filed  his  bill  in  this  cause,  against  this  de- 
fendant, who  appeared  thereto,  and  on  the  of ,  18 — ,  filed 

his  answer  to  the  said  bill. 

Second. — This  defendant  has  since  discovered  certain  mistakes  in  his  said 
answer,  and  desires  to  explain  and  correct  the  same  by  a  supplemental 
answer. 

This  defendant  therefore  moves  the  Court  that  by  consent  of  the  plaintifll', 

he  may  be  at  liberty  on  or  before  the  of  ,  18 — ,  to  file 

a    supplemental    answer   to   the   plaintiff's  bill,    for   the   purpose    of    [state 
what,  e.  g.,  correcting  statements  inadvertently  made  in  his  answer   filed 

on  the  of ,  18 — .  that  he  had  not  sold  an  artificial  exhaust 
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elsewhere  than  at  his  mill  at  W.;   and  as  to  the  number  of  millstones  to 
which  such  machinery  has  been  applied.] 

F.  569. 
Notice  of  Hearing  of  Exceptions  to  Answer. 
[Title  of  Court  and  Cause.] 
To  the  above-named  respondent,  and  to  Messrs.  M  &  N,  its  solicitors. 

You  will  each  please  take  notice  that  the  exceptions  of  the  above-named 
complainants  to  the  answer  of  the  respondent  in  the  above-entitled  action 
will  be  called  up  for  hearing  and  determination  in  the  above-named  Courl 

before  the  Hon.  ,  Judge  of  said  Court,  at  the  rooms  in  which 

said   Court  is  held  in  the   ,  in   the  city  of  ,   in   the 

State  of  ,  on  the  day  of  .  A.  D.  18 — .  at  the 

hour  of  ten  o'clock  in  the  forenoon  of  said  day,  or  as  soon  thereafter  a.s 
counsel  can  be  heard. 

Dated  November  19,  1894. 


Solicitors  for  complainant. 
Motions  relating  to  the  decree. 

F.  570. 
Motion  to  Enter  a  Decree  Nunc  Pro  Tanc. 
[Title  of  Court  and  Cause.] 

Comes  now  the  above  named  and  moves  the  Court: 

That  the  decree  [or  order]  made  in  this  cause,  bearing  date,  etc.,  ha.s 
been  drawn  up,  but  the  time  for  entering  the  same,  according  to  the  rules 
of  tills  Court,  being  elapsed. 

This,  ,   therefore,  moves   the  Court   that  the  said   decree    [or 

order]  may  be  entered  nunc  pro  tunc. 

F.  571. 
Special  Motion  to  Rectify  a  Decree  or  Order. 
[Title  of  Court  and  Cause.] 

Comes  now  the  — and  shows  to  the  Court: 

First. — That  by  the  decree  [or  by  an  order]  made  in  this  cause  by  [as 

the  case  may  be],  dated  the day  of ,  18 — ,  it  was  decreed 

[etc.  Set  out  so  much  of  the  decree  or  order  as  is  material  to  the  subject 
matter  of  the  motion.] 

Second. — That  the  said  decree  [or  order]  has  been  duly  entered  in,  etc. 

Third. — That  since  such  entrj^  was  made,  this  has  discovered 

that  the  said  decree  [or  order]  omits  to  [state  omission  required  to  be 
rectified.] 

This  ,  therefore,   moves   the   Court   that   the   said  decree    [or 

order]  may  be  rectified  or  corrected  by  [state  in  what  respect] ;  or  that 
the  Court  [or,  as  may  be]  will  please  to  make  such  other  order  in  the 
premises  as  to  the  Court  [or,  as  may  be]  shall  seem  meet. 
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F.  572. 
Motion  for  Rehearing. 
[Title  of  Court  and  Causes.] 

The  defendant  in  the  above-entitled  cause  now  moves  the  Court  for  a 
rehearing  therein  on  the  following  grounds: 

That  the  evidence  shows  that  there  was  no  discovery  made  upon  the 
"Kirby"  location  prior  to  the  making  of  said  location,  and  that  it  is 
essential  that  this  should  appear  affirmatively  in  the  findings  of  the  Court 
in  the  record. 

II. 

That  the  testimony  shows  that  the  southwest  corner  stake  of  the  "Kirby" 
was  drawn  in  officially,  and  that  from  the  time  of  the  drawing  in  of  said 
corner  stake  the  "liirby"  owners  made  no  claim  to  the  ground  lying  be- 
yond that  boundary  so  established,  which  facts  should  appear  affirmatively 
in  the  findings  of  the  Court  and  in  the  record. 

III. 
Because  the  testimony  shows  that  the   "Edith"  location   was   perfected 
i,iior  to  the  location  of  the  "Kerby,"  and  covered  the  same  ground,  which 
facts  should  appear  distinctly  in  the  findings  of  the  Court  and  in  the  record. 

IV. 

Because  the  record  shows  that  the  defendant's  claim  was  based  upon  a 
discovery  of  m.ineral-bearing  rock  in  place,  deep  under  the  surface,  which 
facts  should  distinctly  appear  in  the  findings  of  fact  by  the  Court  and 
in  the  record. 

V. 

Because  the  testimony  shows  that  the  Shoshone  Mining  Claim  was 
located  upon  vacant  and  unoccupied  public  mineral  land  of  the  United 
States. 

VI. 

Because  the  testimony  shows  that  the  ledge  as  claimed  by  the  Shoshone 
Mining  Company  does  not  belong  to  any  other  person,  and  is  the  property 
of  the  Shoshone  Mining  Company. 

VII. 

Because  the  testimony  shows  that  the  Shoshone  Mining  Company  is 
entitled  to  a  patent  for  the  ground  in  controversy. 

VIII. 

That  any  judgment  or  decree  or  findings  made  by  the  court  in  the  prem- 
ises should  be  accompanied  by  the  testimony  or  a  statement  of  the  testi- 
mony adduced  bfore  the  Court  at  the  trial. 

W.  B.  HEYBURN, 
Counsel  for  Defendant, 
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F.  573. 
Notice  of  Motion   for  Judgment. 
[Title  of  Court  and  Causes.] 
To  the  above-named  plaintiffs  and  Messrs.  M  &  N,  their  solicitors: 

Notice  is  hereby  given  you  that  the  mandate  from  the  United  States 

Circuit  Court  of  Appeals  of  the Circuit,  holding  terms  at , 

was  filed  and  entered  in  the  above  Circuit  Court,  at  . 

And  on   ,    18 — ,   the   counsel   for   the   defendant    filed    in    said 

cause  a  formal  motion  for  judgment,  a  copy  of  which  said  motion  marked 
Exhibit  "A,"  and  made  part  of  this  notice  is  herewith  served  upon  you. 

And   you   are  further  notified   that  said  motion  will   be   called  up,  and 

final    judgment   asked   in    said   cause,   on   ,   the   day   of 

,   18 — ,  according  to  said  mandate,   at  which  time   said  motion 

will  be  heard  or  as  soon  thereafter  as  counsel  can  be  heard  by  the  Court. 


Solicitors  for  Defendant. 
F.  574. 
Motion  for  Judgment. 
[Title  of  Court  and  Cause.] 

Now  comes  the  defendant,  XY,  and  shows  to  the  Honorable  Court  that 
the  above  cause  was  commenced  in  this  Court,  tried  and  judgment  entered 
against  defendant. 

inat  the  defendant  appealed  said  cause  to  the  Circuit  Court  of  Appeals 

of  the Circuit,  where  the  judgment  of  the  trial  Court  was  reversed, 

and  said  Court  of  Appeals  in  its  opinion  filed,  says:  "Judgment  reversed, 
and  cause  remanded  for  further  procedings  not  inconsistent  with  this 
opinion." 

That  on  the  day  of  ,  18 — ,  mandate  issued,  and  by  order  of 

this  Court,  on  motion,  said  mandate  was  filed  and  entered  of  record  in  said 
cause, ,  18 — . 

Defendant  now  moves  the  Court  for  final  judgment  upon  the  facts  found 
by  the  honorable  trial  Judge^  and  the  law  as  laid  down  in  said  opinion 
of  the  honorable  Circuit  Court  of  Appeals,  and  for  such  other  or  further 
proceedings  as  may  be  necessary,  that  justice  may  be  done  to  the  parties. 


Solicitors  for  Defendant,  XY. 
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F.  580.  Decree  on  bill  to  quiet  title. 

F.  581.  On  foreclosure  of  mortgage — mortgagor  in  pos.session. 

F.  582.  — on  foreclosure  and  sale  of  railway  property. 

F.  58;}.  Decree  for  account  of  dealings  and  transactions. 

F.  584.  Decree  for  dissolution  of  partnership,  etc. 

F.  585.  Decree  for  specific  performance  on  bill  by  vendor. 

F.  586.  — on  bill  by  purchaser. 

F.  587.  Decree  for  surrender  of  mortgaged  premises,  etc. 

F.  588.  Decree   declaring   instrument   a   mortgage,   subject   to    redemption. 

F.  589.  Final  decree  after  appeal. 

F.  590.  Decree  for  redemption  of  goods  pledged  etc. 

F.  591.  On  bill  of  interpleader. 

F.  592.  Revivor  and  supplement — order  to  revive. 

F.  593.  For  inspection  of  documents  out  of  court   (with  leave  to  seal  up). 

F.  594.  Rule  taking  bill  pro  confesso  as  to  certain  respondents. 

F.  595.  Order  of  substitution  of  plaintiff. 

F.  596.  Order  for  leave  to  file  supplemental  bill. 

F.  597.  Order  granting  leave  to  file  amendment  to  bill. 

F.  598.  Order  sustaining  exceptions  to  answer. 

F.  599.  Order  allowing  amendment  of  answer. 

F.  600.  Order  of  dismissal  of  suit. 

F.  601.  Order  denying  petition  for  rehearing. 

F.  602.  Order  directing  filing  and  transmission  of  record. 

F.  603.  Order  for  entry  of  mandate  and  decree. 

F.  604.  Affidavit  to  obtain  ne  exeat. 

F.  605.  Order  for  writ  of  ne  exeat  regno. 

F.  60G.  — general  form  of  the  writ. 

F.  580. 
Decree  on  Bill  to  Quiet  Title. 
[Title  of  Court  and  Cause.] 

This  cause  came  on  to  be  heard  at  this  term  upon  the  bill,  the  answer 
of  the  defendant,  X  Y,  as  last  amended,  the  replication  of  complainant  and 
the  proofs  in  the  case,  and  was  argued  by  counsel. 

And  it  appearing  that  the  bill  in  equity  in  the  above-entitled  cause  was 
filed  in  this  Court  on  the  fourth  day  of  June,  1894,  and  that  a  subpoena 
was  issued  and  duly  served  on  the  defendants,  RS  and  VW;  that  no 
appearance  has  been  entered  on  the  ]r,-ort  of  said  defendants  on  demurrer 
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or  plea,  or  answer  filed,  and  that  an  order  taking  the  said  bill  pro  con- 
lesso  against  said  detendants  was  duly  entered  on  the  twenty-second 
day  of  March,  1895,  in  the  order  book,  and  that  no  proceedings  have  been 
had  or  taken  by  said  defendants  since  said  order  was  entered,  and  more 
than  thirty  days  having  elapsed  since  the  entering  of  said  order  taking  said 
bill  pro  confesso  as  aforesaid: 

Now  therefore,  upon  consideration  of  the  said  bill,  the  answer  thereto  of 
the  defendant,  X\,  as  last  amended,  the  replication  of  comphainant  and 
the  said  proofs,  and  by  reason  of  the  default  of  said  defendants,  RS  and 
VW,  it  is  by  the  Court  upon  consideration  thereof. 

Ordered,  adjudged  and  decreed  as   follows,  to  wit: 

That  the  said  defendants  have  not,  nor  has  any  of  them,  any  estate,  right, 
title  or  interest  whatever  in  or  to  that  certain  mining  claim,  lands  and 
premises  in  the  said  bill  of  complaint  and  in  the  answer  of  the  defendant, 
XY,  as  last  amended  and  hereinafter  particularly  described;  that  the  title 
of  complainant  thereto  is  good  and  valid ;  and  that  the  said  defendants 
and  each  of  them  be,  and  they  and  each  of  tiiem  are,  forever  enjoined  and 
restrained  from  asserting  any  claim  whatsoever  in  or  to  said  mining  claim, 
lands  and  premises  adverse  to  said  complainant. 

Said    mining   claim,    lands   and    premises    are   described    as    follows,    to 
wit:      .     .     . 

It  is  further  ordered,  adjudged,  and  decreed  that  said  complainant  have 
and  recover  from  the  defendants  jointly  his  cost  of  suit  incurred  by  said 

defendants  jointly,  taxed  at  dollars,  and  that  said  complainant  have 

and  recover  against  said  defendants  severally  his  costs  of  suit  incurred  by 
said  defendants  severally,  taxed  as  follows:  Against  the  defendant  RS, 
dollars  against  the  defendant  VW,  dollars,  and  against  the  de- 
fendant, XY,  dollars. 

Dated  . 


Eq.  R.  19;  Desty's  Fed.  Proc.  sec.  243. 


Circuit   Judge. 

F.  581. 

On  Foreclosure  of  Mortgage — Mortgagor  in  Possession. 

The  Court  doth  order  and  decree,  that  it  be   referred  to  MN,   Esquire, 

master,  etc.,  to  compute   what   is  due  to  the  plaintiff,  for  principal   and 

interest  on  his  mortgage  in  the  pleadings  mentioned  and  for  his  costs  of 

this  cause,   and  upon  the  defendant's  paying  to  the  plaintiff  what  shall 

be   reported   due   to   him   for  principal,  interest,  and   costs   as   aforesaid, 

within  months  after  the  said  master  shall  have  made  his  report,  at 

such  time  and  place  as  said  master  shall  appoint,  it  is  ordered,  that  the 
said  plaintifT  do  reconvey  the  mortgaged  premises  free  and  clear  of  all 
encumbrances  done  by  him,  or  any  claiming  by,  from,  or  tinder  him,  and 
deliver  up  upon  oath  all  deeds  and  writings  in  his  custody  or  power  re- 
lating thereto,  to  the  defendant,  or  to  whom  he  shall  appoint.  But  in 
default  of  the  said  defendant's  paying  to  the  plaintifT  such  principal, 
interest,  and  costs  as  aforesaid,  by  the  time  aforesaid,  it  is  ordered  and 
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decreed  that  the  said  defendant  from  thenceforth  do  stand  absolutely  de- 
barred and  foreclosed  of  and  from  all  [right,  title,  interest,  and]  equity  of 
redemption  of,  in,  and  to  the  mortgaged  premises. 
Desty's  Fed.  Proc.,  sec.  88;  Eq.  R.  92. 

F.  582. 
— On  Foreclosure  and  Sale  of  Railway  Property. 

Third. — And  it  is  further  ordered,  adjudged  and  decreed  that  in  default 
of  such  payment  by  said  railway  company,  or  by  some  one  in  its  behalf, 
all  of  said  mortgaged  property  hereinafter  more  specifically  described,  and 
all  of  the  right,  title,  interest,  and  equity  of  redemption  of  said  railway 
company  in  and  to  the  said  property  described  in  said  mortgage  or  deed 
of  trust,  or  which  has  since  the  date  thereof  been  acquired  by  it,  or  the 
said  receivers,  or  either  of  them,  or  which  may  hereafter  be  acquired 
prior  to  the  sale  herein  provided,  shall  be  sold  by  or  under  the  direction 
of  Eben  Smith,  Esq.,  special  master  in  chancery  of  this  Court,  as  an  en- 
tirety and  as  one  property,  and  not  in  separate  parcels,  and  in  the  manner 
hereinafter  directed,  to  satisfy  the  amounts  due,  and  to  become  due  as 
aforesaid,  for  principal  and  interest  on  said  outstanding  bonds  and  the  sev- 
eral sums  herein  allowed  and  decreed  to  be  paid,  or  so  much  thereof  as 
such  property  will  bring  upon  such  sale,  and  that  said  Eben  Smith,  master 
aforesaid,  make  such  sale  in  accordance  with  the  course  and  practice  of  this 
Court,  and  that  at  such  sale  the  said  complainant,  or  the  committee  of  the 
mortgage  bondholders  of  said  Seattle,  Lake  Shore  &  Eastern  Railway 
Company,  composed  of  Morton  S.  Paton,  H.  O.  Armour,  E.  D.  Christian,  and 
J.  D.  Smith,  referred  to  in  the  master's  report  filed  herein,  or  any  of  the 
holders  of  said  outstanding  bonds,  may  become  the  purchaser  or  pur- 
chasers at  such  sale;  that  all  of  the  property  ordered  to  be  sold  under  this 
decree  shall  be  sold  at  public  sale  to  the  highest  bidder  upon  the  premises 
of  said  defendant  to  be  sold,  to  wit:  (place  of  sale  named);  that  the 
notice  of  such  sale  shall  be  given  by  said  master  by  advertisement  thereof 
once  each  week  for  four  successive  weeks  preceding  the  date  of  sale,  in  the 
oeattle  "Post — Intelligencer,"  a  daily  newspaper  of  general  circulation 
published  in  said  city  of  Seattle,  and  that  such  notice  shall  contain  a 
statement  of  the  time  and  place  of  sale,  the  terms  and  conditions  thereof, 
as  herein  prescribed,  and  a  description  briefly  describing  the  mortgaged 
property  to  be  sold. 

Fourth. — And  it  is  further  ordered,  adjudged,  and  decreed  that  the  pur- 
chaser or  purchasers  of  said  mortgaged  propertj'  at  such  sale  shall  be  en- 
titled, except  as  hereinafter  provided,  to  use  and  apply  in  making  payment 
of  the  purchase  price  any  of  the  outstanding  bonds  secured  by  said 
mortgage  as  aforesaid,  etc.  (then  follow  directions  for  certain  part  to  be 
paid  in  cash  to   provide  for  costs,  etc.) 

Fifith. — And  it  is  further  ordered,  adjudged  and  decreed  that  the  master 
return  the  cash  proceeds  of  said  sale  into  the  registry  of  this  Court,  and 
that  the  same  be  disbursed  by  the  clerk  of  this  Court  as  hereinafter  di- 
rected. 
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Sixth. — And  it  is  further  ordprod,  adjudged,  and  decreed  that  out  of 
the  purchase  money  received  by  tlie  said  master  in  chancery  from  said  sale, 
and  paid  into  the  registry  of  this  Court,  upon  the  completion  and  conlirma 
tion  by  this  Court  of  the  sale  made  under  and  in  pursuance  of  this  decree 
the  clerk  of  this  Court  shall  pay  out  of  such  moneys  in  the  registry  the 
following: 

(Here  follow  directions  for  payment  of  costs  and  trustee's  compensation, 
etc.,  under  six  heads.) 

Seventh. — And  it  is  further  ordered,  adjudged  and  decreed  that  if  at  such 
sale  the  said  mortgaged  property  shall  be  sold  for  cash  only,  the  said 
master  after  the  confirmation  of  such  sale  shall  deposit  the  entire  purchase 
money  in  the  registry  of  this  Court,  the  clerk  of  this  Court  shall  pay  in 
full  all  the  amounts  hereinbefore  allowed  and  decreed  to  be  paid,  excepting 
to  the  holders  of  said  unproven  outstanding  bonds,  and  that  the  residue 
of  said  purchase  price  shall  be,  by  the  clerk  of  this  Court,  paid  to  the 
holders  of  said  other  bonds  pro  rata,  etc.  And  in  case  the  amount  of  the 
proceeds  of  such  sale  shall  be  more  than  sufficient,  after  payment  of  ali 
co.sts  and  expenses,  and  all  other  allowances  of  every  kind  and  description 
made  by  this  decree,  to  pay  the  entire  amount  herein  adjudged  to  be  due 
and  payable  on  all  of  said  outstanding  bonds  and  interest  on  the  matured 
coupons  computed  up  to  the  date  of  sale,  the  overplus,  if  any,  shall  be  paid 
to  the  said  Seattle,  Lake  Shore  &  Eastern  Railway  Company,  its  successors 
and  assigns. 

Eighth. — And  it  is  further  ordered,  adjudged  and  decreed,  that  if  the 
moneys  arising  from  said  sale  shall  be  insufficient  to  pay  the  said  costs  and 
expenses  and  fees,  and  all  allowances  made  by  this  decree,  and  the  amounts 
due  upon  all  of  said  bonds  and  coupons,  with  interest  computed  up  to  the 
date  of  said  sale,  then  and  in  such  case  the  said  Eben  Smith,  master  as 
aforesaid,  shall  specify  the  amount  of  such  deficiency  in  his  report  of  said 
sale,  and  that  upon  the  coming  in  and  confirmation  of  said  report,  the 
said  defendant,  the  said  Seattle,  Lake  Shore  &  Eastern  Railway  Company, 
which  is  personally  liable  for  the  payment  of  the  debt  secured  by  the  said 
mortgage,  and  due  to  complainant  as  aforesaid,  shall  pay  to  said  complain- 
ant the  amount  of  such  deficiency,  with  interest  thereon,  and  said  com- 
plainant shall  have  execution  therefor.  And  the  clerk  of  this  Court  is 
hereby  directed,  on  the  receipt  of  any  of  the  purchase  money  applicable  for 
distribution  to  the  holders  of  outstanding  bonds,  as  hereinbefore  provided, 
to  notify  said  holders  of  said  outstanding  bonds  to  present  their  said 
bonds  and  coupons  for  payment  of  the  respective  amounts  to  be  paid  there- 
on by  said  clerk,  at  some  place  to  be  designated  in  the  said  notice,  by  pub- 
lication daily  for  ten  successive  days  in  the  said  Seattle,  "Post-Intelligen- 
cer." 

Ninth. — ^And  it  is  further  ordered,  adjudged  and  decreed  that  upon  the 
completion  and  confirmation  of  any  sale  made  under  and  in  pursuance  of 
this  decree,  the  said  Eben  Smith,  master  in  chancery  as  aforesaid,  shall 
make,  execute  and  deliver  to  the  purchaser  or  purchasers  of  .said  property 
a  good  and  sufficient  deed  of  conveyance  in  fee  simple,  which   deed   shall 
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specify  the  property  so  purchased  and  sold  and  the  sum  paid  therefor,  and 
that  the  said  defendant,  by  its  proper  corporate  officers  join  in  the  exe- 
cution of  said  deed. 

Tenth.— And  it  is  further  ordered,  adjudged  and  decreed  that  the  de- 
fendant, and  all  persons  claiming  by,  through,  or  under  it,  since  the  com- 
mencement of  this  suit,  be  forever  barred  and  foreclosed  from  all  equity 
of  redemption  and  claim  of,  in  and  to  the  said  mortgaged  premises  or 
property,  or  any  part  thereof,  vmless  all  the  amounts  adjudged  to  be  due 
by  this  decree  and  payable  by  said  defendant,  are  paid  in  accordance  with 
the  provisions  of  this  decree  upon  the  said  sale.  And  at  the  time  of  the 
execution  of  said  deed  the  said  Thomas  R.  Brown  and  John  H.  Bryant, 
as  receivers,  shall  also  make,  execute  and  deliver  a  good  and  sufficient  deed 
of  conveyance  of  any  and  all  property  of  the  said  railway  company,  or 
any  interest  therein,  vested  or  standing  in  the  name  of  the  said  receivers,  or 
cither  of  them,  or  to  which  said  receivers,  or  either  of  them,  have  acquired 
;niy  right,  title  or  interest. 

Eleventh. — And  it  is  further  ordered,  adjudged  and  decreed  that  upon  the 
execution  and  delivery  of  the  conveyance  or  conveyances  as  aforesaid,  the 
said  purchaser  or  purchasers,  his  or  their  representatives  or  assigns,  be 
let  into  the  possession  of  all  of  the  said  mortgaged  premises  or  property  so 
conveyed  to  him  or  them,  and  that  any  of  the  parties  to  this  cause,  their 
agents,  oflQcers  and  employees,  who  may  be  in  possession  of  the  said  mort- 
gaged premises  or  property,  or  any  part  of  the  same,  and  any  person  who 
lias  since  the  commencement  of  this  suit  come  into  the  possession  of  the 
same,  or  any  part  of  the  same,  on  the  production  of  the  said  deed  or 
deeds  of  conveyance  as  above  provided  and  a  certified  copy  of  the  order 
of  this  Court  confirming  the  said  sale  and  conveyance,  shall  surrender  pos- 
session thereof,  to  such  purchaser  or  purchasers,  their  representatives  and 
assigns,  and  on  refusal  so  to  do  will  be  considered  in  contempt  of  this 
(,  ourt. 

Twelfth. — And  it  is  further  ordered  and  directed  that  the  said  Eben 
Smith,  master  in  chancery  as  aforesaid,  make  report  of  his  acts  and  doings 
under  this  decree,  with  all  convenient  speed  after  said  sale  shall  have 
taken  place. 

The  mortgaged  premises  and  property  by  this  decree  directed  to  be  sold 
are  described  as  follows,  to  wit  (here  follows  a  description  of  the  mort- 
gaged  property ) . 

The  Court  hereby  expressly  reserves  for  further  consideration  all  matters 
not  herein  expressly  provided  for. 

Dated  this  day  of ,  A.  D.  1895. 

C.  H.  HANFORD, 
Judge. 
F.  583. 
Decree  for  Account  of  Dealings  and  Transactions. 
[Title  of  Court  and  Cause.] 

The  Court  doth  order  and  decree  that  it  be  referred,  etc.,  to  take  an 
account  of  all  partnership  dealings  and  transactions  between  the  plaintiflT 

and    llio   defendant    (from    the   day  of   );    and    that    what,   upon 
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taking  the  said  accounts,  shall  appear  to  be  due  from  either  of  the  said 
parties  to  the  other  of  them,  be  (within  one  month  from  tiie  date  of  the 
master's  report)  paid  by  the  party  from  whom,  to  the  party  to  wlmm, 
tlie  same  shall  be  certified  to  be  due. 

F.  584. 
Decree  for  Dissolution  of  Partnership  etc. 
[litle  of  Court  and  Cause. J 
This  Court  doth  '"declare,  that  the  partnership  in  the  pleadings  of  their 

causes  mentioned,  called  the Co.,  is  to  be  deemed  dissolved  as  from 

the  day  of   ,  the  date  of  the   notice   of  dissolution   given   by 

Messrs.  ,  as  the  solicitors  and  on  behalf  of  the  defendants  VW 

and   XY,  as   in   the   pleadings   mentioned    [or,  as   from   the   day    of 

,  the  date  of  the  filing  of  the  plaintiff's  bill  in  this  cause;  and 

doth  order  and  decree  the  same  accordingly]  ;  and  the  Court  doth  further 
declare,  that  the  (describe  property),  are,  in  equity,  assets  of  the  said 
])artnership  firm;  and  the  Court  doth  order  and  decree  that  it  be  referred, 
etc.,  to  take  and  make  the  following  account  and  inquiry;  that  is  to 
say:  1.  An  account  of  the  partnership  dealings  between,  etc.,  all  severally 
deceased,  and  the  plaintiff  and  defendants  respectively,  since  and  including 
in  such  account  or  dealings  with  the  partnership  assets,  property,  and 
estates,  since  the  date  of  the  dissolution;  2.  An  inquiry,  of  what  the  part- 
nership estates,  property,  and  effects  now  consist,  and  in  what  manner, 
and  upon  what  terms  and  conditions  the  same  may  be  sold  most  beneficially 
for  all  parties  interested  therein ;  and  whether  as  a  going  concern,  or  as 
one  finally  wound  up;  and  it  is  ordered  that  the  said  partnership  estate, 
property,  and  effects  be  sold  with  the  approbation  of  the  master  [or,  Court, 
or.  Judge]  in  such  manner,  and  upon  such  terms  and  conditions  as  shall 
appear  to  be  most  beneticial  for  the  parties  interested  therein." 

F.  585. 
Decree  for  Specific  Performance  on  Bill  by  Vendor. 
[Title  of  Court  and  Cause.] 

The  Court  doth  declare,  that  the  agreement  in  the  plaintiff's  bill  men- 
tioned, dated,  etc.,  ought  to  be  specifically  performed  and  carried  into  exe- 
cution; and  decree  the  same  accordingly.  And  it  is  ordered,  that  it  be 
referred  to  AB,  one  of  the  masters,  etc.,  to  compute  interest  at  the  rate 
.$ per  cent  per  annum,  on  the  sum  of  $ ,  the  (residue  of  the)  pur- 
chase-money  for   the   estate   comprised   in   the    said   agreement,   irom    the 

day  of  ,  when  the  same  ought  to  have  been  paid  according  to 

the  terms  of  the  said  agreement.  And  the  said  master  is  to  take  an  ac- 
count of  the  rents  and  profits  of  the  said  estate  received  by  the  plain- 
tiffs or  any  of  them,  or  by  any  other  person,  etc.,  since  the  day  of 

,    (if   costs    are   given — and   tax   the   plaintiffs,    their   costs   of   this 

suit.)  And  it  is  ordered  that  what  shall  be  coming,  on  the  said  account 
of  rents  and  profits,  be  deducted  from  the  amount  (of  the  residue)  of  the 
said   purchase    money,   and    interest    (and  costs)    when    so   computed    (and 
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taxed)  as  aforesaid.  And  upon  the  plaintiff's  executing  a  proper  convey- 
ance of  the  said  estate  to  the  defendant  (at  the  expense  of  the  defendant 
according  to  the  said  agreement),  or  to  whom  he  shall  appoint,  such  con- 
veyance to  be  settled  by  the  said  master  [or,  the  Court]  in  case  the  par- 
ties differ,  it  is  ordered  that  the  defendant  pay  to  the  plaintiffs  the  bal- 
ance which  shall  be  found  to  remain  due  to  them  in  respect  of  such  pur- 
chase money,  and  interest   (and  costs)   after  such  deduction  as  aforesaid. 

F.  586. 
— On  Bill  by  Purchaser. 

(Declaration  and  accounts  as  in  form  above.)  And  upon  the  plaintiff 
paying  to  the  defendant  the  balance  which  shall  be  found  due  to  him  \n 
respect  of  such  purchase  money  (and)  interest  (and  costs),  after  such 
deduction  as  aforesaid,  it  is  ordered  that  the  defendant  execute  a  proper 
conveyance  of  the  said  estate  to  the  plaintiff,  etc. 

F.  587. 
Decree  for  Surrender  of  Mortgaged  Premises  etc. 

[Title  of  Court  and  Cause.] 

This  case  coming  on  for  a  hearing  upon  the  master's  report,  thereupon 
and  in  consideration  thereof,  it  is  ordered,  adjudged,  and  decreed,  that  if 

said  AB,  the  plaintiff  above  named,  shall,  within  —  days  from  the day 

of  ,  A.  D.  18 — ,  pay  or  cause  to  be  paid  to  said  defendant  the  sum 

of dollars,  with  interest  thereon,  from  this -day  of  ,  A. 

D.  18 — ,  to  the  day  of  payment,  together  with  the  defendant's  costs  of  his 
suit  taxed  at  . 

Thereupon  said  defendants  shall  surrender  said  mortgaged  premises  unto 
the  said  AB,  free  of  and  discharged  from  said  mortgage  and  all  encum- 
brances created  or  made  by  them.     But  in  default  of  the  payment  of  said 

sums  of  dollars,  with  interest  thereon,  and  of  dollars  costs 

of  suit,  on  or  before  the  said  time  of  payment  as  aforesaid,  it  is  ordered 
and  decreed  that  said  bill  shall  stand  dismissed  out  of  this  Court,  and 
that  no  person  claiming  from  or  under  said  plaintiff  shall  have  any  further 
claim  or  right  to  redeem  said  premises  from  the  force  and  effect  of  said 
mortgage,  set  forth  in  the  plaintiff's  bill. 

F.  588. 
Decree  Declaring  Instrument  a  Mortgage,  Subject  to  Redemption. 

"And  this  Court  doth  further  declare  that  the  instrument   in  writing, 

bearing  date  the day  of ,  18 — ,  signed  by  said  AB,  and  delivered 

to  said  CD,  was  a  mortgage,  under  and  by  virtue  of  which  said  CD  and 
his  assignees  with  notice  held  the  same  as  mortgagees,  and  subject  to  the 
right  of  said  AB  or  his  assignee  to  redeem  the  same  in  equity." 
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b\  590. 


F.  589. 
Final  Decree  after  AppeaL 

At  a  stated  term,  etc. 

Present:  The  Honorable,  etc. 
[Title  of  Cause.] 

This   cause    having   been   tried    before   this   Court   and   an   interlocuLuiy 

decree  entered  in  favor  of  complainants,  on  the  day  of  ,   18 — , 

from  which  decree  an  appeal  was  duly  allowed  and  prosecuted  in  the  United 

States  Circuit  Court  of  Appeals  for  the Judicial  Circuit,  from  which 

a  mandate  has  been  duly  issued  to  this  Court  reversing  the  said  decree  of 
this  Court,  and  ordering  that  the  bill  of  complaint  herein  be  dismissed: 

Thereupon,  upon  consideration  thereof,  it  is  ordered,  adjudged,  and  de- 
creed that  the  complainants'  bill  of  complaint  herein  be,  and  the  same  here- 
by is,  dismissed,  and   that   respondent   recover   his  costs   herein   taxed   at 


Dated th,  18—. 


Judge. 
F.  590. 
Decree   for   Redemption   of  Goods   Pledged    etc. 
It  is   ordered  and  decreed  that   it   be   referred  to  AB,   Esquire,  master, 
etc.,  to  take  an  account  of  what  remained  due  on  the,  etc.,  the  date  of  the 
last  note  exhibited  in  this  cause,  for  principal  and  interest  of  the  money 
advanced  and  lent  by  the  defendant  W.  to   the  said  C,  the  bankrupt,  on 
the  pledge  of  the  jewels,  plate,  and  effects  mentioned  in  the  original  note 
from  the  defendant  to  the  said  C,  dated,  etc.,   and  compute  the  interest 
on  so  much  of  the  principal  as  then  remained  due.     And  it  is  further  or- 
dered that  the  said  master  do  likewise  take  an  account  of  the  said  jewels, 
plate,  and  effects,   specified   in   the  last-meationed   note,   and   see  which   of 
them  remain  in  specie  in  the  custody  or  power  of  the  defendant,  and  what 
part   thereof   hath   been   sold   or   disposed   of   by   the   defendant.     And   as 
to  such  part  thereof  as  hath  been  so  sold  or  disposed  of,  it  is  further  or- 
dered that  the  said  master  do  take  an  ac<:ount  of  the  real  value  thereof; 
and  that  the  value  of  such  part  thereof  as  hath  been  so  sold  or  disposed 
of  by  the  defendant  be  applied  in  the  first  ])lace  toward  paying  the  interest, 
and  then  toward  sinking  the  principal,  of  what  shall  be  so  found  to  have 
been  due  to   the   defendant   for   the   money   lent  or   advanced   by   him   as 
aforesaid.      And   if   upon   the   balance   of   said  account,   anything   shall   be 
found   to  remain  due  to  the  defendant   for  principal  or   interest,   then  on 
payment  thereof  by  the  plaintiff'  to  the  said  defendant  at  such  time  and 
place  as  the  said  master  shall  appoint,  it  is  further  ordered  that  the  de- 
fendant to  deliver  to  the  plaintiff  such  pait  of  the  said  jewels,  plate,  and 
effects  as  shall  be  found  to  remain  in  specie.     But  in  default  of  such  pay- 
ment by  the  plaintiff  to  the  defendant  as  aforesaid,  it  is  further  ordered 
that  the  said  plaintiff's  bill  do  from  thenceforth  stand  dismissed  out  of  this 
Court  with  costs  to  be  taxed  by  the  said  master.     And  in  case  it  shall  ap- 
pear on  the  said  account  that  the  defendant  is  overpaid  his  said  principal 
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and  interest,  then  it  is  further  ordered  that  the  said  defendant  do  pay  to 
the  plaintiff  so  much  as  shall  remain  due  to  the  plaintiff  on  the  said  ac- 
count and  also  to  deliver  to  the  plaintiff  such  part  of  the  said  jewels,  plate, 
and  effects  as  shall  remain  in  specie,  to  be  applied  as  part  of  the  personal 
estate  of  the  bankrupt,  for  the  benefit  of  the  creditors  seeking  relief  under, 
etc. 

F.  591. 
On  Bill  of  Interpleader. 

(By  consent.)     Plaintiff  to  be  at  liberty  to  retain  the  sum  of  $ 

for  his  costs  of  the  action  at  law  in  the  bill  mentioned,  and  of  this  cause 

out  of  the  sum  of  $ — — ,  the  amount  due  upon  the  policy  in  the  bill 

mentioned.     And   it   is   ordered   that   the  plaintiff   M.,   on   or   before,   etc., 

pay  the  sum  of  $ ,  being  the  residue  of  the  said  sum  of  $ , 

after  such  retainer,  into  Court;  injunction  to  stay  the  defendant  T.  from 
prosecuting  the  action  at  law  commenced  by  her  against  the  plaintiff, 
and  to  stay  her  and  the  other  defendants  from  commencing  or  prosecuting 
any  other  action  against  the  plaintiff  or  the  insurance  company  in  respect 
of  any  money  due  on  the  policy.  And  it  is  ordered  that  all  further  pro- 
ceedings in  this  cause  be  stayed  as  regards  the  plaintiff;  and  as  between 
the  defendants  that  an  inquiry  be  made  who  is  entitled  to  the  said  sum 

of  $ . 

F.  592. 
Revivor  and  Supplement — Order  to  Revive. 

Upon  motion,  etc.,  by  counsel  for  the  plaintiff',  who  alleged  [state  the 
last  material  proceeding  in  the  suit,  and  the  subsequent  events  in  concise 
form],  this  Court  doth  order  that  this  suit,  which  has  become  abated  in 
manner  aforesaid,  stand  revived,  and  be  in  the  same  plight  and  condition 
as  the  same  was  in  at  the  time  of  the  said  abatement. 

F.  593. 
For  Inspection  of  Documents  out  of  Court  (with  Leave  to  Seal  up.) 

It  is  ordered  that  the  plaintiff',  his  solicitors  and  agents,  be  at  liberty 
at  all  seasonable  times,  upon  giving  reasonable  notice,   to  inspect  at  the 

office  of [usually  the  defendant's  solicitors],  situate  at , 

the  several  documents  mentioned  in  the  answer  of  the  defendant  A,  filed 

the day  of ,  and  in  the  schedule  thereto,  and  admitted  to  be 

in  his  possession  or  power,  and  to  take  copies  and  abstracts  thereof,  and 
?xtracts  therefrom,  as  he  shall  be  advised,  at  his  expense  [but  previously 
to  the  said  inspection,  the  said  defendant  is  to  be  at  liberty  to  seal  up 
such  parts  of  the  said  documents  as  according  to  an  affidavit  to  be  made 
oy  him  do  not  relate  to  the  matters  in  (juestion  in  this  cause] ;  and  it 
is  ordered  that  the  said  defendant  produce  the  said  documents  upon  any 
examination  of  witnesses  in  this  cause,  and  at  the  hearing  thereof,  as  the 
plaintiff  shall  require. 

F.  594. 
Rule  Taking   Bill  Pro   Confesso  as  to  Certain   Respondents. 
[Title  of  Court  and  Cause.] 

It  appearing  that  the  subpoena  issued  in  this  cause  was  duly  and  reg- 
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ularly  served  npon  Jacob  Bertz  on  the  twenty-sixth  day  of  June,  18'J4, 
by  delivering  to  and  leaving  with  .Mary  Jane  Toeliy,  an  adult  per.son  wlio  is 
a  resident  in  the  family  of  Jacob  Bertz,  one  of  the  defendants  named 
therein,  at  the  county  of  San  Francisco,  in  said  District,  an  attested  copy  of 
said  subpoena,  and  that  said  subpoena  was  duly  and  regularly  served  on 
the  twenty-second  day  of  June,  1894,  on  Humphrey  Lawrence,  one  of  the 
defendants  herein,  by  delivering  to  and  leaving  with  said  Humphrey  Law- 
rence, at  San  Francisco,  within  said  District,  an  attested  copy  thereof, 
and  that  said  subpoena  was  personally  served  on  J.  F.  Turner  and  (leorge 
L.  Brown,  defendants  in  said  action,  on  the  si.xteenth  day  of  June,  1804, 
by  delivering  to  and  leaving  with  said  J.  F.  Turner  and  Ceorgle  L.  Rmwn, 
each  on  said  day,  in  San  FrancLscu,  within  said  District,  an  attested  copy 
of  said  subpoena,  and  it  appearing  that  said  service  was  made  on  each  of 
sai  1  defendants,  Jacob  Bertz,  Humphrey  Lawre;ice,  J.  F.  Turner,  and 
George  L.  Brown,  more  than  twenty  days  before  the  return  day  of  said 
writ,  and  it  further  appearing  that  said  defendants,  and  each  of  them,  have 
not  appeared  in  this  suit,  either  in  person  or  by  solicitor,  and  that  none 
of  .said  defendants  named  have  appeared  in  this  suit  at  all :  Now,  there- 
fore, on  motioji  of  Reddy,  Campbell  &  ^letson,  solicitors  for  complainant, 
it  is  ordered  that  the  bill  of  complaint  in  said  cause  be  taken  pro  confesso 
as  to  said  defendants  named  in  accordance  with  the  lules  in  such  cases 
made  and  provided. 

REDDY,  CAMPBELL  &  METSON, 

Solicitors  for  Complainant. 
F.  595. 

Order  of  Substitution  of  Plaintiff. 

[Title  of  Court  and  Cause.] 

On  this day  of .  A.  D.  1896.  came  on  for  hearing  at  Chambers 

the  application  of  plaintiff  in  above  action,  for  an  order  substituting  as 
plaintiflF  MN.  It  appearing  to  the  Court  that  MN  has  acquired  by  purchase 
the  rights  of  plaintiffs  in  and  to  the  property  described  in  the  complaint, 
and  it  further  appearing  that  all  rights  of  said  plaintiffs  have  been  trans- 
ferred to  said  MN,  and  that  said  MN  is  the  necessary  and  proper  party 
plaintiff — 

It  is.  therefore  ordered  that  said  MN  be,  and  he  is  hereby,  substituted 
as  plaintiff  in  the  above  action.  It  is  further  ordered  [upon  application  of 
said  plaintiff  that  a  bond  on  appeal  may  be  given  in  said  cause  by  MN, 
the  substituted  plaintiff  in  said  action,  with  the  same  force  and  effect  as 
though  given  by  the  original  plaintiffs  and  [that  all  proceedings  hereafter 
be  in  the  name  of  said  MN,  as  plaintiff.  (It  is  further  ordered  that  the 
amount  of  bond  on  appeal  being  for  costs  be,  and  saae  is  hereby,  fixed 
at  the  sum  of  one  thousand  dollars,  and  that  the  same  be  given  in  the 
usual  form.] 


Judge. 

Parts  in  brackets  specially  ordered. 
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F.  596. 
Order  for  Leave  to  File  Supplemental  Bill. 
[Title  of  Court  and  Cause.] 

This  cause  coming  on  to  be  heard  this  day  of  ,  1805,  upon 

the  petition  of  complainant  for  leave  to  file  an  amended  and  supplemental 
bill  herein,  and  the  defendant,  CD,  appearing  and  con.senting  thereto; 
and  it  appearing  to  the  Court  that  XY  is  a  necessary  party  to  this  cause: 

It  is  ordered  that  the  complainant  have   leave  to   file  its  amended  and 
supplemental  bill  herein  as  prayed  in  said  petition. 

Dated  ,  18—. 


Judge. 
F.  597. 
Order  Granting  Leave  to  File  Amendment  to  Bill. 
[Title  of  Court  and  Cause.] 
It  is  hereby  ordered  by  the  Court  that  leave  be,  and  the  same  is,  hereby 

given  to  said   complainant,  ,  to   file  an  amendment   to   its   bill 

of   complaint   in   the   above-entitled   action   attached   to   motion    for   such 
leave. 
Dated ,  1894. 


Judge. 
F.  598, 
Order  Sustaining  Exceptions  to  Answer. 

[Title  of  Court  and  Cause.] 

Now,  on  this  day,  this  cause  comes  on  to  be  heard  upon  plaintiflf's  ex- 
ception to  the  answer  on  file  herein,  and  the  Court,  after  hearing  the  argu 
ment  of  respective  counsel,  and  being  sufficiently  advised  in  the  premises, 

sustains  said  exception,  and  the  defendant  is  given  to  the  ,  18 — , 

rule  day  in  which  to  plead,  to  which  ruling  of  the  Court  defendant  excepts 
and  its  exception  is  allowed. 

F.  599. 
Order  Allowing  Amendmeitt  of  Answer. 
[Title  of  Court  and  Cause.] 

Now,  at  this  day,  on  motion  of  ,  of  counsel  for ,  the 

defendant,  it  is  ordered  that  said  be,  and  he  is  hereby,  allowed 

to  amend   his  answer  to   the  petition   of   ,   filed   herein,   and   that 

the  clerk  of  this  Court  make  such  interlineations  in  accordance   with  the 
written  motion  of  said  defendant  herein  filed. 

F.  600. 
Order  of  Dismissal  of  Suit. 
[Title  of  Court  and  Cause.] 

This  cause  came  on  for  final  hearing  and  was  argued  by  counsel,  and  the 
Court,  upon  due  consideration  of  the  pleadings  and  the  evidence,  and  the 
arguments  of  counsel,  doth  now 
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Ordor,  adjudge  and  decree  tliat  this  suit  be,  and  the  same  is,  hereby  dis- 
missed. 

Dated ,  1896. 


Judge. 
F.  601. 
Order  Denying   Petition  for  Rehearing. 
[Title  of  Court  and  Cause.] 

Complainant's  appeal  from  the  ruling  of  the  clerk  disallowing  cost- 
bill  herein,  and  also  the  order  to  show  cause  why  respondent's  petition  for 
rehearing  herein  should  not  he  granted,  came  on  this  day  to  heard, 
,  Esq.,  appearing  for  complainant,  and  ,  Esq.,  appear- 
ing for  respondent,  and  said  matters  were  argued  and  submitted  to  the 
Court,  whereupon  it  was  ordered  that  the  ruling  of  the  clerk  upon  the 
cost-bill  appealed  from  herein,  be  and  hereby  is  reversed,  and  that  the 
respondent's  petition  for  a  rehearing  herein  be,  and  hereby  is,  denied,  and 
the  order  to  slion'  cause  discharged. 


Judge. 
F.  602. 
Order  Directing  Filing  and  Transmission  of  Record. 
[Title  of  Court  and  Cause.] 

Now,  on  this  day  of ,  1896,  the  foregoing  transcript  of  the 

stenographer's  notes  of  the  remarks  of  the  p'  esiding  Judge,  in  giving  the 
decision  of  the  Court  upon  the  issues  raised  by  the  petition  of  the  inter- 
venor,  AB,  and  the  answers  thereto  filed  by  the  complainant  and  the  de- 
fendant, respectively,  having  been  revised  and  corrected  so  as  to  state 
truly  the  opinion  of  the  Court,  it  is 

Ordered  by  the  Court,  that  the  same  be  filed  nunc  pro  tunc,  as  of  the 
date  an  which  the  cause  was  heard  and  the  decision  actually  given,  to  wit, 
— ,  1895;  and  it  is  further 

Ordered  by  the  Court  that  the  clerk  transmit  a  copy  thereof  to  the  clerk 
of  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  as  part  of  the  rec- 
ord in  this  cause  now  pending  in  said  Court  of  .\ppeals. 


Judge. 
F.  603. 
Order  for  Entry  of  Mandate  and  Decree. 
At  a  stated  term,  etc. 
Present:   The  Honorable,  etc. 
[Title  of  Cause.] 
Upon  motion  of  F.  J.,   Esq.,  counsel   for  respondent,  ordered  that  the 

mandate  of  the  United  States  Circuit  Court  of  Appeals  for  the  

Circuit  herein,  be  filed  and  spread  upon  the  minutes  of  this  Court;  and  it 
is  further  ordered  upon  motion  of  the  said  F.  J.,  Esq.,  that  a  decree  be  filed 
and  entered  herein  dismissing  complainant's  bill  with  costs. 
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F.  (304. 
Affidavit  to  Obtain  a  Ne  Exeat. 
[In  Equity.] 
[Title  of  Cause.]  \ 

State  of  ,       I  S3. 

County  of  ,    i 


I,  WBR,  one  of  the  above-named  plaintiffs,  being  duly  sworn,  depose  and 
say  that  lUe  above  defendant  is  actually  and  justly  indebted  to  the  said 
plaintiffs  in  the  sum  of  $ ,  for  [here  state  the  ground  and  circum- 
stances of  indebtedness] ;  for  the  recovery  of  which  the  said  plaintiffs  did. 

on  the day  of ,  file  their  bill  of  complaint  in  the  office  of  — , 

for  the  said  county  of ,  against   the  said  defendant ;    to   which 

said  bill  the  said  defendant  has  not  yet  answered ;  and,  being  so  indebted, 
the  said  defendant  has  lately  declared  in  the  presence  of  each  of  the  plain- 
tiff's, and  informed  them,  and  this  dei)onent  verily  believes,  that  he  will 
wuhout  delay  leave  this  State  and  go  to  live  and  reside  in  parts  without 
the  United  States,  out  of  the  jurisdiction  of  this  Court.  And  this  deponent 
has  no  doubt,  but  verily  believes,  that  if  the  said  defendant  should  be  al- 
lowed to  depart  out  of  this  State,  the  plaintiffs'  debt  will  either  be  entire- 
ly lost  to  them,  or  the  recovery  thereof  greatly  endangered. 

Sworn,  etc. 

W.  B.  R. 

(Certificate  of  allowance.) 

F.  Qm. 
Order  for  Writ  of  Ne  Exeat  Regno. 
[Title  of  Court  and  Cause.] 

Upon  motion,  etc.,  and  upon  reading  an  affidavit  of,  etc.,  filed,  etc., 
[enter  evidence,  and  if  before  appearance,  and  the  clerk's  certificate  of  the 

filing  of  tlie  plaintiff's  bill  in  this  cause  on  the  day  of  ] ; 

and  the  plaintiff  by  his  counsel  undertaking,  etc.  [as  to  damages] ,  this 
Court  doth  order,  that  a  writ  [or,  one  more  writ  or  writs]  of  ne  exeat 
regno  do  issue  against  the  said  defendant  A,  until  this  Court  make  another 
order  to  the   contrary;    and  the   said   writ    [or,  writs]    is    [or,  are]    to   be 

marked  for  security  in  the  sum  of  $ in  words,  at  length,  and  not 

in  figures. 

F.  606. 
— General  Form  of  the  Writ. 

The  United  States  of  America,   "i 

L  ss. 
District  of  .  J 

The  President  of  the  United  States  of  America,  to  the  Marshal  of  the 

District  of ,  Greeting: 

Whereas  it  is  represented  to  us  in  our  Circuit  Court  of  the  United  States 

for   the    District    of   ,    on   the    part   of   AB,    plaintiff, 

against  CD,  defendant,  amongst  other  things  that  he,  the  said  defendant, 
is  greatly  indebted  to  the  said  plaintiff,  and  designs  quickly  to  go  into 
parts  without  the  United  States,  as  by  oath  made  in  that  behalf  appears, 
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which  tends  to  tho  great  prejudice  and  damage  of  the  said  plaintiff,  there- 
fore, in  order  to  prevent  this  injustice,  we  do  hereby  command  you.  that 
you  do,  without  delay,  cause  the  said  CD  personally  to  come  before  you, 

and  give  sufficient  bail  or  security,  in  the  sum  of  $ (amount  iren- 

tioned  in  the  order  for  the  writ),  that  he,  the  said  CD,  will  not  go  or 
attempt  to  go,  into  parts  without  the  United  States,  without  leave  of  our 
said  Court;  and  in  case  the  said  CD  shall  refuse  to  give  such  bail  or  secur- 
ity, then  you  are  to  commit  him,  the  said  CD,  to  our  next  prison;  there  to 
be  kept  in  safe  custody  until  he  shall  do  it  of  his  own  accord.  And  when 
you  shall  have  taken  such  security,  you  are  forthwith  to  make  and  re- 
turn  a   certificate   thereof   to  our   said   Court   of  ,   distinctly  and 

plainly  under  your  seal,  together  with  this  writ. 

Witness  ,  at  ,  the  day  of  ,  in   the 

year  18 — . 


2775 


CHAPTER  24. 

FORMS  OF  RESTRAINING  ORDERS  AND  INJUNCTIONS. 

F.  612.  Restraining  order. 

F.  613.  Bond  on  restraining  order. 

F.  614.  Order   modifying  and  continuing  restraining  order. 

F.  615.  Motion   for   removal    of   restraining   order. 

F.  616.  Injunction  on  notice,  or  ex  parte,  on  undertaking. 

F.  617.  Order  for  inquiry   as  to  damages. 

F.  618.  Injunction. 

F.  619.  Undertaking  on  injunction. 

F.  620.  Notice  of  motion  to  dissolve  injunctions. 

F.  621.  Petition  to  dismiss   injunction. 

F.  622.  Notice  of  petition  to  dismiss  injunction. 

F.  623.  Order  to  file  new  bond. 

F.  624.  Order   dissolving  restraining   order. 

F.  625.  Order  dissolving  or  continuing  injunction   on  motion. 

F.  626.  Decree  making  injunction  perpetual  as  to  copyright. 

F.  612. 
Restraining    Order. 
[Title  of  Court  and  Cause.] 

Whereas,  in  the  above-named  cause  it  has  been  made  to  appear  upon  the 
bill  of  the  complainant  filed  herein,  and  the  exhibits  annexed  thereto,  and 
the  affidavits  of  X  and  Y  and  others,  duly  certified  copies  of  which  have 
this  day  been  produced  to  the  Circuit  Justice  of  the  Court,  that  writ  of  in- 
junction preliminary  to  the  final  hearing  is  proper,  and  that  prima  facie 
the  complainant  is  entitled  thereto,  enjoining  the  defendants  herein  from 
the  acts  complained  of  and  threatened  to  be  committed. 

Now,  on  motion  of  the  said  complainant,  it  is  ordered  that  the  de- 
fendants appear   before   the   Circuit   Court   of  the  United   States   for  the 

District   of    ,   in    the   Circuit,   at   the   courtroom   of 

said  Court,  at ,  upon  the  day  of  ,  1891,  at  10  o'clock 

A.  M.  of  said  day,  and  then  and  there  show  cause,  if  any  they  have,  why 
the   preliminary   injunction   therein    prayed   for   should   not   issue,   and   it 

appearing  to  the  undersigned  Circuit  Justice  of  the  Circuit  that 

there  is  danger  of  irreparable  injury  being  caused  to  the  complainant  before 
the  hearing  of  said  application  for  the  preliminary  writ  of  injimction 
can  be  heard,  unless  the  said  defendants  are,  pending  such  hearing,  re- 
strained as  hereinafter  set  forth: 

Therefore,  complainant's  application  for  such  restraining  order  is  granted 
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upon  its  giving  a  bond  witli  two  good  and  sufficient  sureties,  to  be  ap- 
proved by  the  clerk  of  this  Court,  in  the  penal  sum  of  $ ,  securing 

the  said  defendants  against  all  loss  or  damages  which  may  result  from 
the  issue  of  said  order,  if  it  should  be  finally  determined  that  the  same 
was  improperly  issued,  or  that  may  be  awarded  to  them  by  reason  of  the 
granting  of  said  order. 

Now,  therefore,  it  is  ordered  that  you,  the  said  [name  the  parties 
to  be  restrained]  defendants  herein,  your  agents,  servants  and  attorneys, 
and  all  persons  acting  by  or  under  your  authority  or  direction,  be,  and 
you  are  hereby,  specially  restrained  and  enjoined  from  [state  the  acts 
to  be  enjoined],  until  the  further  order  of  this  Court;  and  it  is  ordered 
that,  as  to  any  and  all  ores,  etc.,  you  desist  and  refrain  from  removing 
or  appropriating  the  same,  but  that  you  permit  the  same  to  be  and 
remain  therein  until  otherwise  ordered  by  the  Court. 

This  order  is  granted  in   the  absence  from   said  District  of  , 

of  the  United  States  District  Judge  thereof,  and  of  the  Judge  of  the 
Circuit. 

It  is  further  ordered  ihat  a  copy  of  this  order,  certified  under  the  hand 
of  the  clerk  and  seal  of  this  Court,  be  served  on  each  of  the  defendants,  to 
be  restrained  thereby. 

Dated  at ,  in  the  District  of  -,  this 

day  of  — ,  1891. 


Circuit  Justice  of  the  Ninth  Circuit. 

F.  613. 
Bond  on  Restraining  Order, 
[Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents,  that  we  A  B,  as  principal,  and  H  B  and 
G  A,  of  the  District  aforesaid,  and  householders  therein,  as  sureties,  parties 
of  the  first  part,  are  held  and  firmly  bound  unto  the  said  C  D,  etc.,  defend- 
ants in  the  above-entitled  action,  parties  of  the  second  part,  in  the  just 

and  full  sum  of dollars,  for  the  payment  of  wliich,  well  and  truly 

to  be  made,  we  do  hereby  jointly  and  severally  bind  ourselves,  and  each 
of   our   successors,   heirs,    executors,   and   administrators,   firmly   by   these 

presents.     Sealed  with  our  seals  and  dated  this  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ninety-one,  upon  condi- 
tions as  follows: 

Whereas,  the  said  A  B  has  commenced  its  certain  suit  against  the  above- 
named  parties,  defendant  in  the  Circuit  Court  of  the  United  States,  in  and 

for  the  District  of ,  and  therein  prayed  for  an  injunction  against 

the  defendants,  pending  the  trial  of  said  suit,  and  also  prayed  for  a  re- 
straining order  therein  upon  said  defendants,  preliminary  to  the  hearing 
of  said  application  for  injunction ;  and  whereas,  the  Honorable  Stephen 
J.  Field,  Associate  Justice  of  the  Supreme  Court  of  the  United  States,  in 
said  Court  shall  finally  determine  that  said  order  was  improperly  granted 
said    prayer    for    said    restraining    order,    upon    condition    that    the    said 
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complainant  shall  cause  to  be  executed  a  good  and  sufficient  bond  to  tin- 
defendants    for    the   sum    of   dollars,,  to    secure   them   against 

all  costs  and  damages,  which  may  be  awarded  to  them  in  case  said  order 
shall  be  finally  determined  to  have  been  improperly  granted: 

Now,  therefore,  if  the  said  A  B  shall  well  and  truly  pay  the  said  de- 
fendants all  costs  and  damages  which  may  be  awarded  to  them,  in  case 
said  Court  shall  finally  determine  that  said  order  was  improperly  granted 

not  exceeding  the  said  sum  of  —  dollars,  then  this  obligation  to  be 

null  and  void;  otherwise  to  be  and  remain  in  full  force  and  efTect. 

Witness  our  hands  and  seals  this  day  of  ,  A.  D.   1891. 

Justification. 
District  of  Idaho  —  ss. 

H.  B.  and  G.  A.,  being  first  duly  sworn  according  to  law,  deposes  each 
for  himself,  states  as  follows:  I  am  the  same  person  whose  name  is  sub- 
scribed to  the  foregoing  bond  as  the  surety  therein,  and  I  state  that  I  am 
worth  the  sum  specified  as  a  penalty  thereof,  over  and  above  all  my  just 
debts  and  liabilities,  exclusive  of  property  which  is  exempt  from  execu- 
tion. 

Subscribed  and  sworn  to  before  me  this day  of ,  1891. 


Clerk  U.   S.  Circuit  Court   for  Idaho. 

F.  614. 
Order  Modifying  and  Continuing  Restraining  Order. 
[Title  of  Court  and  Cause.] 

In  the  above-entitled  action  a  temporary  restraining  order  having  been 
issued  restraining  the  defendant  LMC  from  mining,  extracting,  or  dispos- 
ing of  any  of  the  ore  from  certain  premises  lying  under  the  surface  limits 
of  the  Last  Chance  Mining  Claim,  with  the  view  of  extending  to  the  par- 
ties in  this  action  full  opportunity  of  careful  examination  of  the  disputed 
premises,  and  prepare  their  evidence  for  the  trial  of  the  cause,  to  have 
the  workings  and  operations  of  the  mine  continued,  and  preserve  the  pro- 
ceeds of  the  ore  extracted  to  the  party  finally  entitled  thereto: 

It  is  ordered  that  such  restraining  order  be  continued  against  said  de- 
fendant LMC  as  a  temporary  injunction  pending  the  trial  of  the  cause,  or 
until  otherwise  ordered  by  the  Court  or  Judge,  with  the  following  condi- 
tions and  modifications,  to  wit   (here  state  modifications). 

That  nothing  in  this  order  shall  operate  to  dispossess  either  party  of  the 
works  made  by  them  respectively,  or  of  which  they  were  severally  in  the 
possession  when  the  restraining  orders  were  granted   in  this   action. 

That  at  any  time  the  parties  affected  by  this  order  may  agree  upon 
modification  hereof,  they  may  act  u{X)n  such  modification  without  pro 
curing  the  formal  order  of  the  Court  approving  the  same,  but  no  such 
modification  shall  be  acted  upon  until  the  same  shall  be  reduced  to  writ- 
ing and  signed  by  their  respective  counsel  of  record;  also  it  is  ordered 
that  a  copy  of  any  such  modifying  agreement  must  be  transmitted  to  and 
filed  by  tiie  clerk  of  this  Court. 
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It  is  further  ordered  that  tho  restraining  order  heretofore  issued  against 
the  comphiinant  in  this  action  be  so  modified  that  the  complainant  may 
[state  what]. 


Judge. 
F.  615. 

Motion  for   Removal  of  Restraining  Order. 

[Title  of  Court  and  Cause.] 

Now  comes  the  L.  M.  C,  one  of  the  defendants  in  the  above-entitled 
action,  and  moves  the  Court  that  the  temporary  injunction  and  restraining 
order  heretofore  granted  in  said  cause  be  vacated  and  set  aside,  and  that 
all  moneys  deposited  and  under  the  control  of  this  Court,  by  reason  of  the 
granting  of  said  injunction  and  the  making  of  the  order  of  the  Court  in 
connection  therewith,  be  released  from  the  control  of  this  Court,  and  ordered 
paid  over  to  the  L.  M.  C. 

This  motion  is  based  upon  the  records,  evidence,  and  proceedings  of  thi.s 
Court  in  case  No.  at  law,  and  upon  all  the  papers  in  the  above-en- 
titled cause. 


Solicitors    for   defendant. 
Notice  of  Motion. 
[Title  of  Court  and  Cause.] 

To  — — — — ,  solicitors  for  plaintiff. 

You  will  please  take  notice  of  the  filing  of  an  application  to  the  above- 
entitled  Court  for  the  release  and  discharge  of  the  temporary  injunction 
and  restraining  order  heretofore  granted  in  the  above-entitled  caiise,  and 
for  the  release  of  all  moneys  in  the  hand  and  under  the  control  of  the 
Court,  by  reason  of  the  making  of  said  orders. 


Solicitors   for   defendant. 
F.  61G. 
Injunction  on  Notice,  or  ex  parte,  on  Undertaking, 

[Title  of  Court  and  Cause.] 

Upon  motion,  etc.,  by  counsel  for  the  plaintiff,  and  upon  hearing  counsel 
for  the  defendant  [or  reading  an  affidavit  of  notice  of  his  motion  to 
the  defendant,  or  if  moved  ex  parte  before  the  defendant  has  appeared 
to  the  bill,  the  clerk's  certificate  of  the  filing  of  the  plaintiff's  bill  in  this 
cause  on  the  — — -  day  of  ].  [Enter  affidavit  in  support  and  in  op- 
position, if  any;  and  if  ex  parte,  add,  and  the  plaintiff  by  his  counsel, 
undertaking  to  abide  by  any  order  this  Court  make  make  as  to  damages, 
in  case  this  Court  should  hereafter  be  of  opinion  that  the  defendant  shall 
have  sustained  any,  by  reason  of  this  order,  which  the  plaintiff  ought  to 
pay].  This  Court  doth  order  that  an  injunction  be  awarded  to  restrain  the 
defendant  XY,  his  servants,  workmen,  and  agents  from,  etc.,  until  the 
hearing  of  this  cause,  or  until  the  further  order  of  this  Court. 
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F.  617. 
Order  for  Inquiry  as  to  Damages. 

[Title  of  Court  and  Cause.] 
Upon    motion    for   a   decree,    etc., — "This    Court   doth   declare    that    the 

plaintiff  is  not  entitled  to  any  relief  claimed  by  his  said  bill  against  the 
defendants,  or  any  of  them;  and  upon  the  plaintiff's  undertaking  contained 
in  the  order,  dated,  etc.,  to  pay  any  sum  which  this  Court  might  direct 
by  way  of  damages  to  the  said  defendants,  by  reason  of  the  sale  of  the 
book  in  the  said  bill  mentioned,  called,  etc.,  having  been  stopped,  pursuant 
to   the  undertaking  given,  by  the   said  defendants  to  that  effect,  on   the 

day  of ,  it  is  ordered  that  it  be  referred  to,  etc.,  to  inquire  and 

report  what  damages  have  been  sustained  by  the  defendants  by  reason  of 
the  sale  oi  the  said  book  having  been  so  stopped;  and  that  the  plaintiff 
N.,  within  one  month  from  the  date  of  the  master's  report,  to  be  made  pur- 
suant to  this  order,  pay  the  amount  which  shall  be  thereby  found  due 
(for  damages  in  respect  of  the  matters  aforesaid)  to  the  defendants  R  and 
W.,  etc."  And  thereupon  recognizance  entered  into  to  answer  damages  to 
be  vacated:  and  all  further  proceedings  to  be  stayed.  Plaintiff  to  pay  de- 
fendants' costs  of  suit  and  of  motion  for  injunction. 


F.  618. 
Injunction. 
[Title  of  Court  and  Course.] 

In  this  cause,  it  appearing  to  the  Court  in  the  action  at  law,  to  which 
reference  is  made  in  the  complaint  in  this  case,  a  verdict  has  been  ren- 
dered, judgment  rendered  thereon  for  the  plaintiff  and  against  the  de- 
fendant the  L.  M.  C.  for  the  possession  and  recovery  of  the  vein  of  ore 
described  in  the  complaint,  it  is  therefore  ordered  that  the  said  defendants, 
their  agents,  servants,  officers,  and  employees,  are  enjoined  and  restrained 
from  in  any  manner  extracting  any  ore,  doing  any  work  upon  such  vein, 
or  from  selling  or  disposing  of  any  ore  extracted  therefrom  luitil  the 
further  order  of  the  Court. 


Judge. 
F.   619. 
Undertaking  on  Injunction. 

[Title  of  Court  and  Cause.] 
Whereas,   the    above-named    plaintiff   has   commenced   an   action   in    the 

Circuit  Court  of  the  United  States,  Circuit,  District  of  , 

against  the  above-named  defendants,  and  is  about  to  apply  for  an  injunc- 
tion against  the  said  defendants  enjoining  and  restraining  them  and  each 
of  them  from  the  commission  of  certain  acts,  as  in  the  complaint  filed  in 
said    action    in    the    manner    particularly    set    forth    and    described;    and 

whereas,  the  Hon.  .  judge   of  the  Court   above   named,  has  on 

the  day  of  — ■ ^ — ^.   1896,  made  an  order  directing  the  defendants 

in  the  above-entitled  action  to  appear  at  the  court-room  of  said  Court  in 

,  State  of  ,  on  the  day  of  1896,  at  the 
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hour  of  one  o'clock,  P.  M.,  of  said  day,  then  and  there  to  show  cause  if 
any  they  have,  why  they  should  not  be  so  enjoined,  and  ordering  that  in 
the  meantime  and  until  further  ordered  by  the  Court,  the  defendants  shall 
desist  from  any  action  or  proceedings  whatever  under  the  writs  now  in  the 

hands  of  the  defendant,  ,  U.  S.  marshal,  or  under  the  judgments 

described  in  the  complaint.     Now,  therefore,  we,  the  undersigned  residents 

of  the  county  of  ,  State  of  ,  in  consideration  of  the 

premises  and  of  the  said  order,  do  jointly  and  severally  undertake  in  the 

sum  of  dollars,  and   promise  to  the  effect  that  in  case  it  shall 

finally  be  determined  that  plaintiff  is  not  entitled  to  the  relief  granted  by 
the  said  order,  then  the  plaintiff  will  pay  the  defendants,  and  each  of  them, 
any  and  all  damages  which  may  be  awarded  to  them,  and  to  eacli  of  them, 
by  reason  of  the  said  order  and  by  reason  of  any  action  taken  by  plaintiff 

in  the  premises  not  exceeding  the  said  sum  of —  doilara. 

Dated  this  day  of  ,  1896. 

F.  620. 
Notice  of  Motion  to  Dissolve  Injunctions. 

[Title  of  Court  and  Cause.] 

To  John  R.   McBride  and  Arthur  Brown,  Esq.,  counsel    for  plaintiff. 

You  will  please  take  notice  that  on  Thursday,  the  si.xteenth  day  of 
j.uay,  1895,  at  2  o'clock,  P.  M.,  on  said  day,  the  defendant,  the  L.  M.  C, 
■will  move  the  Court  to  dissolve  the  injunctions  heretofore  granted  against 
the  said  L.  M.  C.  Said  motion  will  be  based  on  the  papers,  filings,  and 
proceedings  had  in  this  cause,  and  also  the  papers,  filings,  and  proceedings 
had  in  that  certain  action  at  law  brovight  in  said  Court  by  the  coirplain- 
ants  in  this  action  against  the  said  L.  M.  C.  and  others;  also  upon  the  de- 
cision and  judgment  of  the  United  States  Supreme  Court  in  said  last-named 
action. 

W.  B.  HEYBURN, 
Counsel  for  L.  M.  C. 
F.  621. 
Petition  to  Dismiss  Injunction. 
:[Title  of  Court  and  Cause.] 

The   respondent,   the   L.    M.   C,   respectfully    shows: 

That  on  the  day  of  ,  1891,  a  restraining  order  was  issued 

out  of  this  Court,  enjoining  and  restraining  the  above-named  respondents 
from  working,  operating,  and  mining  within  the  ground  in  controversy  be- 
tween the  complainant  and  respondents  in  this  action,  and  that  on  , 

1891,  a  bond  in  the  sum  of  dollars  was  filed  by  the  complainant 

upon  the  granting  of  the  said  restraining  order. 

That  on  ,  18D2,  the  respondent,  L.  M.  C,  filed  a  motion  in  this 

Court  to  vacate  the  said  restraining  order,  and  on  the  day  of , 

1892,  this  Court  granted  the  said  motion  to  vacate  the  restraining  order 
so  far  as  it  applied  to  the  L.  M.  C.  Claim. 

That  from  the  said  day  of  ,   1892,  up   to   the  day  of 

,  189.3,  the  said  complainant  had  no  restraining  order  or  injuncL.v^a 
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against  the  defendant,  the  L.  M.  C.  so  far  as  the  L.  M.  C.  Claim  is 
concerned. 

That  on  the  said  day   of  ,  1893,  this  Court   made  an  order 

-ranting  a  restraining  order  against  the  said  L.  M.  C,  restrammg  it  from 
working,  mining,  or  extracting  ore  within  the  L.  M.  C.  Claim. 

That  the  bond  given  bv  the  complainant  upon  the  granting  of  the  in- 
junction aforesaid  on  the  day  of ,  1891,  became  inoperative  and 

void  after  the  dissolution  of  said  injunction  on  the  day  of  -, 

1892,  and  is  not  operative  or  effectual  as  to  the  injunction  granted  by  this 
Court  on  the  day  of  ,  1893. 

That  the  complainant  has  never  given  any  bond  in  support  of  said  in- 
junttion  so  granted  on  the  day  of  ,  1893. 

Your   petitioner,   therefore,   prays    that    said   injunction    so    granted    on 

the  day  of  ,  1893,  shall  be  dismissed  for  the  failure  on  the 

part  of  the  complainant  to  give  the  bond  as  ordered  by  the  said  Court, 

Counsel  for  the  L.  M.  C. 
F.  622. 
Notice  of  Petition  to  Dismiss  Injunction. 
[Title  of  Court  and  Cause.] 

To  ,  Esq..  counsel  for  complainant  in  the  above-entitled  cause: 

Please   take   notice   that  the    respondent,   the   L.   M.    C,   will    present   a 

petition,  a  copy  of  which  is  hereto  attached,  to  the  ,  judge  of 

the   above-entitled   Court   at ,   in   county,   ,   on 

^  the  day  of  ,  1895,  at  10  o'clock,  A.  M.,  on  said  day,  or 

as   soon  thereafter  as  counsel  can  be  heard. 


Counsel  for  respondent,  the  L.  M.  C. 

F.  623. 
Order  to  File  New  Bond. 
[Title  of  Court  and  Cause.] 

It  appearing  that  on  ,   1893,  it  was  ordered  that  the  injunction 

liertofore   granted   by   be   continued    as   granted   by   said   justice, 

pending  the  litigation,  and  it  also  appearing  that  it  was  not  then  provided 
for  a  renewal  of  the  bond  before  given  by  the  plaintiff,  AB,  and  that  none 
has  since  been  given  by  said  plaintiff,  it  is  now,  upon  the  motion  of  defend- 
ant, the  L.  M.  C,  ordered  that  the  said  plaintiff,  ,  prepare  and 

file  with  the  clerk  a  good  and  sufficient  injunction  bond  in  the  sum  of 
twenty  thousand  dollars,  and  that  the  same  be  done  with  all  convenient 
speed,  and  that  the  same  be  submitted  to  the  counsel  of  the  L.  M.  C.  before 
being  filed  ^-  ith  the  clerk. 


Judge. 
F.  624. 
Order  Dissolving  Restraining  Order. 
[Title  of  Court  and  Cause.] 

Jn  tlie  above-entitled  cause  it  appearing  that  notice  was  received  by  the 

2782 


l-iocedure]  EQUITY    KOUMS.  F.  G2G. 

counsel    for   plaintiff,   ,   of    the    order    made    on    the day    of 

,    1895,   requiring   said   company    to   file   a   bond  on   or   before  this 

date,  or  show  cause  why  it  should  not  be  done,  and  it  now  appearing  that 
no  bond  has  been  filed,  and  the  said  company  having  failed  to  make  any 
appearance  or  show  cause  as  by  said  order  required,  it  is  now  ordered  that 
the  restraining  order  now  existing  against  the  defendants  be  and  is  dis- 
solved. 
Dated  ,  28th,  1895. 


Judge. 
F.  625. 

Order  Dissolving  or  Continuing  Injunction  on   Motion. 
[Title  of  Court  and  Cause.] 

Upon  motion,  etc.,  by  counsel  for  the  defendant  [if  plaintifl'  appears, 
and  upon  hearing  coimsel  for  the  plaintiff],  and  upon  reading  the  order 
dated,  etc.,  [enter  affidavits  and  answers,  if  any.  and  if  plaintiff  does  not 
appear,  an  affidavit  of  service  of  notice  of  this  motion  on  the  plaintiff.] 
Inis  Court  doth  order  that  the  injunction  awarded  by  the  said  order, 
dated,  etc.,  do  stand  dissolved  [or  be  continued  until  the  hearing  of  this 
cause  or  until  the  further  order  of  this  Court. 

F.  626. 
Decree  Making  Injunction  Perpetual  as  to  Copyright. 
[I'itle  of  Court  and  Cause.] 

This  Court  doth  order  that  the  injunction  granted  (awarded)  in  this 
cause  to  restrain  the  defendants,  their  servants,  agents,  or  workmen,  from 
printing,  publishing,  or  vending  a  book,  comedy,  or  farce,  called  etc., 
or  any  part  thereof,  be  made  perpetual:  and  the  plaintiff  (by  his  counsel) 
waiving  the  account  prayed  by  the  bill,  the  Court  doth  not  think  fit  to 
direct  any  account.     Defendants  to  pay  plaintiff's  costs. 
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CHAPTER.  25. 
RECEIVERSHIP  AND  INTERVENTION  PROCEEDINGS. 

F.  630.     Prayer    for    appointment    of    ancillary    receiver    in    suit    for    rail- 
road  foreclosure. 
F.  631.     Order    appointing    receivers     (in    equity.) 
F.  632.     Order  substituting   receiver. 
F.  633.     Plaintiff's   consent   to   substitution. 
F.  634.     Petition  by  receiver  for  leave  to  borrow. 

F.  635.     Prayer   in   receiver's   petition   for   leave   to   issue   certificates. 
F.  636.     Notice  of  receiver's  petition  for  leave  to  borrow. 
F.  637.     Answer  to  receiver's  petition. 
F.  638.     Order  authorizing  loan  and  issue  of  certificates. 
F.  639.     Order  for  issue  of  receiver's  certificates. 
F.  640.     Receiver's  report  of  sura  borrowed  and  form  of  certificate. 
F.  641.     Petition  for  leave  to  sue  receiver. 
F.  642.     Petition  in  intervention  and  bill  of  intervenor. 
F.  643.     Order  to  show  cause. 

F.  644.     Introduction  to  complainant's  answer  to  bill  of  intervention. 
F.  645.     Motion   to  intervene. 

F.  630. 
Prayer  for  Appointment  of  Ancillary  Receiver  in  Suit  for  Railroad  Fore- 
closure. 
And  your  orator  further  prays  that  during  the  pendency  of  this  suit  a 
receiver  or  receivers  ancillary  to  the  receivers  appointed  in  the  said  similar 
suits  pending  in  the  territories  of  New  Mexico  and  Arizona,  between  your 
orator  and  the  said  railroad  company  as  defendant,  in  said  several  cir- 
cuit courts  of  said  Territories,  may  be  appointed  according  to  the  course 
and  practice  of  this  court,  with  the  usual  powers  of  receivers  in  like 
cases  of  all  the  property,  equitable  interests,  things  in  action,  effects, 
money,  receipts  and  earning,  rights,  privileges,  franchises,  and  immunities 
of  the  said  railroad  company,  and  its  tolls,  incomes,  rents,  and  issues,  and 
of  all  other  property  included  in  and  covered  by  the  said  second  mortgage 
within  the  jurisdiction  of  this  honorable  court,  and  the  defendant  rail- 
road company  be  decreed  to  make  such  transfer  or  conveyance  to  such  re- 
ceiver or  receivers  and  to  the  purchasers  of  said  property  at  any  sale  as 
aforesaid  as  may  be  necessary  and  proper  to  put  them  or  any  of  them  in 
possession  and  control  of  said  property. 

F.  631. 
Order   Appointing   Receivers    (in   Equity). 
[Title  of  Court  and  Cause.] 

Now  on  this day  of .  A.  D.  1894,  comes  the  complainant.  Tho 
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Mercantile  Trust  Company  of  Xew  York,  by  Alesander  &.  Green  ami 
^Vhite  Monroe,  its  solicitors,  and  also  comes  the  defendant,  the  Atlantic 
&  Pacific  Railroad  Company,  by  C.  N.  Sterry,  its  solicitor,  and  thereupon, 
,upon  the  complaint  filed  on  behalf  of  the  complainant,  comes  on  for  hear 
Ag  the  application  of  the  Mercantile  Trust  Company  for  the  appointment, 
of  a  receiver  or  receivers,  which  said  application  is  not  resisted  by  tlu^ 
said  defendant  railway  company,  the  said  defendant  railway  company 
waiving  ser\-ice  of  all  notices,  and  the  same  having  been  argued  by  counsel 
and  considered  by  the  court,  and  the  court  having  been  fully  advised  in 
the  premises,  it  is  now  hereby 

Ordered,  adjudged  and  decreed  that  Joseph  W.  Reinhart.  Jolin  .1.  Mc- 
Cook,  and  Joseph  C.  Wilson  be  and  they  are  hereby  appointed  receivers 
of  all  and  singular  the  lands,  tenements,  hereditaments  of  the  said  Atlan- 
tic &  Pacific  Railroad  Company,  covered  by  the  mortgage  sought  to  Iw 
foreclosed  herein,  and  all  the  personal  estate  thereof,  including  all  its 
railroad  tracks,  etc.,  and  all  its  locomotives,  etc.,  etc.,  and  other  rolling 
stock;  its  machinery,  etc.,  etc.,  furniture  and  material  of  every  name, 
nature,  and  description,  and  all  its  stocks,  bonds,  and  obligations,  choses 
in  action,  accounts,  and  rights  under  contracts  now  owned  or  possessed  by 
the  said  defendant  railway  company,  and  together  with  all  its  corporate 
rights,  franchises,  and  all  its  tolls,  etc.,  etc.,  income  and  profits,  and  that 
the  said  receivers  be  and  they  are  hereby  authorized  and  directed  to  take 
immediate  possession  of  all  and  singular  the  railroads  and  properties 
above  described  or  referred  to,  wherever  situated  or  found,  and  to  con- 
tinue the  operation  of  said  railroad  and  every  part  and  portion  thereof, 
and  to  run,  manage,  and  operate  the  said  raih'oad  and  such  other  rail- 
roads as  the  said  defendant  railway  company  holds,  controls,  or  operates, 
under  lease,  contract,  arrangements,  or  otherwise,  and  as  heretofore  run 
and  operated,  or  which  have  been  or  are  being  operated  by,  for,  or  in  the 
interest  of  the  said  Atlantic  &  Pacific  Railroad  Company,  and  to  conduct  the 
business  and  occupation  of  a  common  carrier  of  passengers  and  freight 
and  discharge  all  public  and  governmental  duties  obligatory  upon  said 
corporation,  or  upon  any  other  corporation  whose  lines  of  road  are  now 
in  the  possession  of  or  operated  by  said  Atlantic  &  Pacific  Railroad  Com- 
pany, and  to  preserve  the  said  property  in  proper  condition  and  repair 
the  same,  so  that  it  may  safely  and  advantageously  be  used;  and  to  pro- 
tect the  same,  and  to  employ  such  persons  and  make  such  payments  and 
disbursements  as  may  be  needful  and  proper  in  doing  so. 

It  is  further  ordered  that  each  of  said  receivers,  within  the  next  thirty 
days,  file  with  the  clerk  of  this  court,  a  proper  bond  with  suretj'  or  sure- 
ties to  be  approved  by  a  judge  of  this  court  in  the  penal  sum  of  twenty 
thousand  dollars  conditioned  for  the  faithful  discharge  of  their  duties, 
and  to  account  for  all  the  funds  coming  into  their  hands  according  to  the 
order  of  this  court. 

Each  and  every  of  the  ofBcers,  directors,  agents,  or  employees  of  the 
said  Atlantic  &  Pacific  Railroad  Company,  and  all  other  persons  or  cor- 
porations, are   hereby   required  and  commanded   to  turn  over  and  deliver 
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to  such  receivers,  or  their  duly  constituted  representatives,  any  and  all 
railroads,  property,  books  of  account,  vouchers,  deeds,  leases,  contracts, 
bills;  notes,  accounts,  moneys,  stocks,  bonds,  or  obligations  or  other  prop- 
erty in  his  or  their  hands,  and  in  his  or  their  control,  and  each  and  every 
of  such  directors,  officers,  agents,  employees,  persons,  or  corporations,  are 
hereby  commanded  and  required  to  obey  and  conform  to  such  orders  as 
may  oe  given  to  them  from  time  to  time  by  such  receivers,  or  their  duly 
constituted  representatives,  in  conducting  the  operations  of  said  prop- 
erty and  in  discharging  their  duties  as  such  receivers. 

And  it  is  further  ordered  that  the  said  defendant,  its  agents,  officers, 
and  servants,  and  all  other  persons,  be,  and  the  same  are  hereby,  restrained 
and  enjoined  during  the  pendency  of  this  action  from  interfering  with, 
transferring,  selling,  or  disposing  of  any  of  the  property  of  the  said  de- 
fendant railway  company,  or  from  taking  possession  of,  or  in  any  way  in- 
terfering with  the  same  or  any  part  thereof,  or  from  interfering  in  any 
manner  whatever  with  the  possession  or  management  of  any  part  of 
the  i^aid  property  over  which  the  receivers  are  hereby  appointed,  or  in  in- 
terfering in  any  manner  to  prevent  the  discharge  of  their  duties  or  of  tlie 
operation  of  the  said  property  under  the  order  of  the  court. 

Said  receivers  are  hereby  fully  authorized  to  operate  the  said  Atlantic 
&  Pacific  Railroad  Company,  and  to  manage  the  property  of  said  corpora- 
tion in  such  a  manner  as  will,  in  their  judgment,  produce  the  most  satis- 
factory results  consistent  with  the  discharge  of  the  public  duties  im- 
posed thereon  and  to  collect  and  receive  all  the  income  therefrom  and  all 
of  the  debts  due  said  company,  of  all  kinds,  and  for  such  purpose  are 
hereby  vested  with  full  power  in  their  discretion,  to  employ  and  dis- 
charge and  to  fix  the  compensation  of  such  officers,  agents,  attorneys, 
managers,  superintendents,  and  employees  as  are  necessary  to  aid  in  the 
discharge  of  their  duties,  and  they  and  each  of  them  shall  have  power, 
with  the  sanction  of  the  court,  to  redeem  any  and  all  of  the  securities  of 
the  company   now  pledged  as  security  on  loans  of  money. 

Said  receivers  are  fully  authorized  and  empowered  to  institute  and 
prosecute  .such  suits  as  may  be  necessary  in  their  judgment  for  the  prop- 
er protection  of  the  property  and  trusts  hereby  vested  in  them,  and  to 
likewise  defend  all  such  actions  instituted  against  them  as  such  receivers, 
and  also  to  come  in  and  take  the  prosecution  and  defense  of  any  of  the 
suits  now  pending  against  the  Atlantic  &  Pacific  Railroad  Company,  the 
defendant,  the  prosecution  or  defense  of  which  will,  in  the  judgment  of 
the  said  receivers,  be  necessary  for  the  proper  protection  of  the  property 
placed  in  their  charge. 

It  is  further  ordered,  adjudged,  and  decreed  that,  out  of  the  moneys 
that  shall  come  into  the  hands  of  said  receivers  from  the  operation  of 
said  railway  properties  or  otherwise,  they  shall:  (here  follow  directions 
for  payment.) 

ROSS, 
District  Judge. 
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F.    (5.32. 
Order  Substituting  Receiver. 
[Title  of  Court  and  Cause. J 

The  foregoing  cause  having  come  on  lo  be  heard  on  the  motion  of  AB 
to  be  substituted  as  receiver  in  the  phice  and  stead  of  CD,  and  it  appear 
ing  to  the  court  tliat  due  and  legal  sei'vice  has  been  made  of  said  motion 
upon  all  the  parties  who  have  appeared  herein,  now,  therefore,  on  motion 

of    ,    solicitors    for    said    AB,    receiver,    and    all    the    parties 

hereto  appearing  in  open  court  by  their  solicitors,  it  is  hereby  ordered  that 
tlic  said  AB  be,  and  he  hereby  is,  substituted  in  his  capacity  as  receiver 

of  said  company  in  the  place  and  stead  of  said  CD,  formerly 

receiver  thereof,  and  that  said   AB  succeed  to  all  the  rights  of   said  CD 
as  receiver  in  this  action. 

Dated  ,   18 . 


Judge. 
See  Bausman  v.  Denny.  73  Fed.  Rep.  69. 

F.  633. 
Plaintiff's   Consent  to   Substitution. 
[Title  of  Court  and  Cause.] 

CD,  the  plaintiff  in  the  above-entitled  action,  suggests  to  the  court  his 
resignation  from  the  office  of  receiver,  and  consents  to  the  substitution  of 
AB,  his  successer  in  the  receivership,  as  his  successor  also  as  plaintiff  in 
this  action,  and  consents  that  the  court  make  an  order  in  conformity 
herewith. 

Dated  May  4th,   1895. 

CD. 
J^.  634. 
Petition   by   Receiver   for    Leave   to    Borrow. 
[Title  of  Court  and  Cause.] 
To   the  Honorable,  the  Judges  of  the,  etc. 

AB,  the  receiver  heretofore  duly  appointed  in  the  above  entitled  cause 
as  receiver  of  the  property  of  the  Atlantic  &  Pacific  Railroad  Company, 
defendant,  within   the   jurisdiction  of  this   court. 

Respectfully  represents  and  states  that:  (state  facts  relating  to  one  of 
the  leased  lines  in  receiver's  hands.) 

Your   receiver   states   that    said    line   railway    form?   a   connection    with 

the    remainder   of   the    Atlantic    &    Pacific   Railroad   at ;    that 

the  use  of  said  line  of  railroad  is  necessary  and  essential  for  the  trans- 
action of  the  railroad  business  in  the  hands  of  your  receiver  and 
without  the  use  of  said  line  of  railway  the  traffic  and  business  of  the 
Atlantic  &  Pacific  Railroad  would  be  very   seriously  crippled  and  injured. 

Your  receiver  states  that  it  is  for  the  benefit  and  advantage  of  the  At- 
lantic &  Pacific  Railroad,  its  stockholders,  its  mortgage  bondholders,  its 
general  creditors  and  all  concerned,  that  the  use  of  said  line  of  railway 
should  be  continued  as  a  part  of  said  Atlantic  &  Pacific  Railroad. 
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Your  receiver  states  that  on  the  day  of  ,  1894,  the  semi- 
annual rental  of  two  hundred  and  eighteen  thousand  one  hundred  and 
thirty-three  dollars  ($218,133.00)  will  be  due  and  payable;  that  he  has 
not  available  and  will  not  have  available  on  that  date,  from  the  revenues 
of  said  railroad  property  in  his  hands,  the  money  to  pay  said  rental, 
and  it  will  be  necessary  to  borrow  the  sum  on  the  security  of  the  prop- 
erty in  the  hands  of  your  receiver. 

Your  receiver,  therefore,  respectfully  prays  that  this  court  will  authorize 
him  to  borrow  at  not  to  exceed  six  per  cent  interest  per  annum  two  hun- 
dred and  eighteen  thourjand  one  hundred  and  thirty-three  dollars  ($218,- 
133.00)  for  such  a  period  of  time  as  will  be  found  most  convenient  and 
practicable  on  the  security  of  the  Atlantic  &  Pacific  Railroad  in  the 
hands  of  your  receiver  and  under  the  control  of  this  court;  that  said 
loan  be  made  a  lien  on  said  property  of  the  Atlantic  &  Pacific  Railroad  Com- 
pany in  the  hands  of  your  receiver,  and  that  the  money  so  realized  be  ap- 
plied in  paying  said  rental  due  the  said  lessor.  And  your  receiver  further 
asks  for  such  relief  as  may  be  proper  and  equitable  in  the  premises. 

AB, 
Receiver   of   the   Atlantic   &   Pacific   Railroad. 
By  their  attorney, 


Cieneral   solicitor. 
See  Mercantile  Trust  Co.  v.  Atlantic  &   P.  R.  Co.  80  Fed.  Rep.   18. 

F.  633. 
Prayer  in  Receiver's  Petition  for  Leave  to  issue  Certificates. 

Your  petitioner  believes  that  it  is  impossible  to  borrow  moneys  sufficient 
to  pay  the  amounts  hereinbefore  stated  as  being  presently  due  and  pay- 
able, except  upon  an  issue  of  receiver's  certificates  issued  under  the  au- 
thority of  this  court  and  in  proper  form,  payable  in  gold  coin  of  the 
United  States,  in  two  years  from  their  date,  but  to  be  redeemable  at  the 
option  of  your  petitioner  at  par,  and  accrued  interest  on  thirty  days' 
previous  notice,  at  any  time  after  six  months  from  their  date,  and  to  bear 
interest  at  the  rate  of  6  per  cent  per  annum,  payable  semi-annually,  and 
to  be  a  first  lien  upon  all  of  the  property  of  the  O.  R.  &  N.  Company, 
prior  to  any  existing  mortgages  upon  the  property  of  the  said  0.  R.  & 
N.   Company. 

Requiring  the  advice  of  the  court,  your  petitioner  presents  this,  his 
petition,  in  order  to  properly  advise  the  court  of  the  facts  aforesaid,  and 
to  invite  the  aid  and  instruction  of  this  court  thereon. 

Wherefore,  your  petitioner  prays  that  this  honorable  court  will  take 
into  consideration  the  facts  and  circumstances  aforesaid,  and  will  advise 
and  direct  your  petitioner  in  the  premises,  and  that  this  honorable  court 
will,  in  its  discretion,  authorize  an  issue  of  receiver's  certificates  in  prop- 
er form,  to  an  amount  not  exceeding  in  the  aggregate  until  the  further 

order  of  the  court,  $ ,  such  certificates  to  be  payable  in  two  years 

from   their  date,  but  any  or  all  of  such  certificates  to  be  redeemable  at 
the   option    of   the   receiver   at   par,   and   accrued   interest    on   thirty   days' 
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previous  notice  to  the  Iioldcr  thereof,  at  any  time  after  six  months  from 
their  date,  and  to  bear  interest  at  the  rate  of  six  per  cent  per  annum  l>ay- 
able  semi-annually,  and  to  be  a  first  lien  upon  all  of  the  property  and 
premises  of  the  0.  R.  &  N.  Company  prior  to  and  paramount  to  the  lien 
of  the  mortgage  of  the  said  0.  R.  &  N.  Co.  to  (state  existing  mortgages). 
That  such  certificates  may  be  issued  in  such  denominations  and  at  such 
times  as  your  petitioner  may  find  necessary.  That  your  petitioner  be  au- 
thorized to  sell  such  certificates  from  time  to  time  at  a  price  not  less 
than  par,  and  accriied  interest,  and  that  the  proceeds  of  such  certificates 
be  used  by  your  petitioner  as  receiver  for  the  following  purposes,  to  wit: 
(state  what,  e.  g.) 

First. — To  pay  until  the  further  order  of  the  court  and  without  any 
additional  authority,  for  the  cost  already  or  hereafter  incurred  of  repair- 
ing the  railroad  and  property  of  the  0.  R.  &  N.  Company,  and  of  putting 
such  railroad  and  property  in  the  same  condition  for  its  general  purposes, 
that   such    property    was   before   the   recent    flood. 

Second. — To  make  up.  until  the  further  order  of  this  court,  and  without 
any  additional  authority,  any  deficiency  that  may  exist  in  operating  ex- 
penses over  gross  earnings. 

F.  6.3(1. 
Notice   of   Receiver's   Petition   for   Leave   to   Borrow. 
[Title  of  Court  and  Cause.] 
To  the  ,  or  its  coimsel  of  record — 

You  are  hereby  notified  that  the  receivers  heretofore  appointed   in  the 

above-entitled   action   will,  on .  the  day  of  ,  A.  D. 

18 — ,  present  to  the  court  or  judge  thereof,  at  the  city  of  , 

in  the  State  of .  at  the  hour  of  o'clock  A.  M.,  or  as  soon 

thereafter  as  counsel  can  be  heard,  a  petition,  a  true  copy  of  which  is 
hereto  attached  and  made  a  part  of  this  notice,  marked  "Exhibit  A'"; 
and  will,  at  .said  time  and  place,  present  to  said  court,  or  judge  thereof, 
other  evidence,  both  oral  and  written,  in  support  of  said  application,  and 
will  apply  and  ask  for  an  order  as  prayed  for  in  said  petiton. 


Solicitor  for  receivers. 

Exhibit  A. 

(Copy  petition  annexed.) 

F.  (i37. 

Answer  to  Receiver's  Petition. 

[Title  of  Court  and  Cause.] 

The  answer  of  The  Mercantile  Trust  Company,  plaintifT  herein,  to  the 
petition  of  the  receivers  for  authority  to  borrow  money  to  pay  rental  on 

line    from  to  . 

PlaintifT  admits  the  execution  of  the  contract  and  lease  on  the  day 

of  August.  1884,   as  set   forth  in   said  petition. 

Plaintiff  further  admits  that  the  defendant   railroad  company  took  pos- 
session of  the  line  railway  from to  ,  and  was  in. 
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the  possession  and  operation  of  the  same  until  the  appointment  of  the 
receiver  herein,  and  that  said  receiver  is  now  in  the  possession  of  and 
operating  said  line  of  railway  and  appurtenances. 

Plaintiff  further  admits  that  the  line  of  railway  operated  under  saiu 
]ease  and  contract  is  the  only  western  outlet  and  inlet,  by  rail,  for  traffic 
over  said  Atlantic  and  Pacific  Railroad,  and  that  plaintiff  is  informed  and 
believes  the  use  of  said  line  of  railway  is  necessary  and  essential  for  the 
transaction   of   the  business   of   said   Atlantic  and  Pacific   Railroad. 

Wherefore,  this  plaintiff  prays  that  the  court,  the  premises  considered, 
may  make  such  order  in  reference  to  said  petition  as  in  the  discretion  of 
.the  court  shall  to  it  seem  proper. 

THE    MERCANTILE    TRUST    COMPANY, 
By  II.  C.  DEMING, 

Secty. 
ALEXANDER  &  GREEN, 
WHITE    &    MONROE. 
Solicitors  for  The  Mercantile  Trust  Company. 
See  Mercantile  Trust  Co.  v.  Atlantic  &  P.  R.  Co.,  80  Fed.  Rep.  18. 

F.  638. 
Order  Authorizing  Loan  and  Issue  of  Certificates. 

[Title  of  Court  and  Cause.] 

Now,  on  this day  of  ,  1894,  the  petition  of  the  receivers  hav- 
ing been  presented  to  me  asking  for  authority  to  borrow  two  hundred  and 
eighteen  thousand  one  hundred  and  thirty-three  ($218,133.00)  dollars,  to 
pay    the    semi-annual    rental    on    the    line    of   railway    and    appurtenances 

from  to  ,  in  ,  due  ,  1894,  under 

the   contract   and   lease   of   ,    1884,   between — and 

,  and   to  secure  such  loan   upon  the  property   of  said  Atlantic 

&  Pacific  Railroad  Company  in  the  hands  of  the  receiver,  and  I  liaving 
considered  said  petition  and  being  of  the  opinion  that  such  authority 
should  be  granted. 

Do  hereby  consider,  order  and  adjudge  that  AB,  receiver  of  the  Atlantic 
&■  Pacific  Railroad,  is  hereby  empowered  and  authorized  to  borrow  at  not 
to  exceed  six  per  cent  per  annum,  said  sum  of  two  hundred  and  eighteen 
thou.sand  one  hundred  and  thirty-three    ($218,133.00)   dollars  and  directed 

+0  apply  the  same  in  the  payment  of  the  rental  of  the  line  between  

iind  in  and  appurtenances,  imder  said  contract  and 

lease,  and  that  said  loan  shall  be  secured  upon  said  property  of  the  At- 
lantic &  Pacific  Railroad  Company  in  the  hands  of  said  i-eceivers  and  un- 
der the  control  of  this  court  and  the  earnings  of  said  property,  and  shall 
constitute  a  lien  upon  said  property  and  earnings  as  an  obligation  inci- 
dental to  the  receivership. 

And  it  is  further  ordered  and  decreed  by  the  court  that  the  said  re- 
ci  iA'er  may  make  and   execute  all   such  notes  or  receivers'  certificates,  or 
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other  evideneo  of  indebtedness  which  the  said  receiver  mny  be  reniiin-d 
to  issue  for  said   k)an. 

N.  C.  COLLIEK. 

Judge. 
See  Mercantile  Trust  Co.  v.  AtUvntic  &  P.  R.  Co.  80  Fed.  Rep.  18. 

F.  G39. 
Order  for  Issue  of  Receiver's  Certificates. 
[Title  of  Court  and  Cause.] 

The  petition  of  M.  R.,  as  receiver  of  the  property  of  the  XY  Railway 
Conniany,  and  of,  etc.,  having  come  on  this  day  for  hearing,  said  re- 
ceiver  appearing  by ,   Esqs.,   his   solicitors,  and . 

one  of  the  jjetitioners,  appearing  by  ,  Esq.,  of  counsel  for  him, 

and   the  complainant  appearing   by  ,  his  solicitors;   and  it  ap 

pearing  that  there  are  not  parties  to  this  suit  or  persons  interested  in 
said  railway  company  or  in  its  pioperty  who  are  interested  to  oppose 
the  granting  of  said  petition,  and  who  have  a  right  so  to  do,  and  that  tin- 
exigency  of  the  case  is  such  that  due  notice  cannot  be  given  to  all  tli- 
creditors  of  said  company,  or  all  the  stockholders,  or  all  the  holders  o;- 
pledgees   of  mortgage  bonds    which   are   subsidiary'   to   said   first   mortgage  ■ 

bond  issue  of ;  and  it  furtlier  appearing  that  the  petitioners 

now  before  the  court  own  and  represent  a  majority  of  the  total  issue 
of  capital  stock  of  said  company,  etc.;  and  it  further  appearing  that  it  is 
for  the  interest  of  all  owners  and  pledgees  of  stock  and  of  all  unsecured 
creditors,   that  the   interest  on   said   first   mortgage   bonds  be   paid  on  or 

before   the  inst.,  as  thereby  a  maturity  and  default  in  the  payment 

of  the  principal  of  said  bonds  and  a  consequent  foreclosure  of  the  mort- 
gage securing  the  same,  and  a  sale  of  all  the  assets  of  said  railway  com 
pany  will  be  avoided,  and  that  this  can  be  done  by  the  issue  and  sale  of 
receiver's  certificates,  as  proposed  in  said  petition;  and  the  court  being 
satisfied  in  view  of  said  petition  and  of  other  facts  appearing  from  its 
files  and  records  herein  that  it  is  a  proper  exercise  of  its  discretion  and 
power  in  the  premises  to  authorize  and  direct  the  receiver  so  to  do. 

Now,  upon  motion  of ,  Esqs.,  solititors  for  said  receiver,  it  was 

ordered  that  the  prayer  of  said  petition  is  hereby  granted,  and  that  the 
receiver  be,  and  is  hereby  authorized  and  directed  forthwith  to  raise 
the  necessary  funds  to  enable  him  to  pay  the  sum  of  .  de- 
faulted interest  due  on  ,  18 ,  upon  said  ,  out- 
standing first  mortgage  bonds,  by  the  issuance  and  sale  of  receiver's 
certiticates,  which  will  bear  interest  at  8  per  cent  per  annum,  payable 
semi-annually,  and  shall  be  by  their  terms  a  first  lien  upon  all  the  assets 
of  said  railway  company;  that  said  certificates  shall  be  countersigned  by 
the  clerk  of  this  court,  or  his  deputy,  and  not  to  be  valid  until  so  counter- 
signed ;  that  such  certificates  shall  be  issued  in  such  numbers  and  in 
such  amount  of  each  certificate  as  in  the  receiver's  discretion  will  best 
subserve  the  object  tx)  be  accomplished,  but  shall  not  exceed  in  the  ag- 
gregate   ,  and  shall  be   serially  numbered;     that   the  receiver 
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shall  forthwith  sell  said  certificates  in  the  open  market  at  the  best  price 
obtainable  therefor  by  him,  but  not  less  than  ninety  (90)  per  cent,  of  the 
face  value  thereof,  and  no  more  shall  be  issued  and  sold  than  are  neces- 
sary to  raise  said  sum  within  the  limit  of  discount  above  allowed;   that 

forthwith  upon  raising  said  sum,  and  within  ninety  days  from 1, 

18 ,   if  he   is  able   so  to  raise   it,   the   receiver   shall   pay   the  same  to 

(state  disposition  to  be  made  of  the  money);  that  the  receiver  is  also 
authorized  and  directed  to  pay  out  of  the  funds  now  in  his  hands  arising 
from  current  income  of  said  railway  company,  and  apply  toward  said 
past  due  interest,  such  sum  as  he  may  deem  it  safe  and  advisable  to  ad- 
vance for  that  purpose,  and  in  the  event  that  he  can  and  does  advance 
any  such  sum  the  total  amount  of  receiver's  certificates  to  be  issued  and 
sold  under  this  order  shall  be  diminished  by  corresponding  amount;  ajid 
upon  fully  carrying  out  the  directions  of  this  order,  the  receiver  shall 
iile  his  report  of  his  doings  hereunder. 
Dated ~.  18 • 


Judge. 
F.  640. 

Receiver's  Report  of  Sum  Borrowed  and  Form  of  Certificate. 

[Title  of  Court  and  Cause.] 
The   special   report  of  M  R,  receiver  of   said  X   Y  Company,   as  to   Ms 

doings  under  the  order  of  this  court,  dated  and  entered  ,  18 — , 

directing  him  to  borrow  a  certain  sum  of  money  upon  receiver's  certifi- 
cates, for  the  purpose  of  paying  interest  upon  the  bonds  under  the  first 
mortgage  secured  upon  the  property  in  his  possession,  respectfully  shows 
to  the  court  that: 

1.  Upon  the  entry  of  said  order  the  undersigned  immediately  made 
diligent    efl"orts    to   procure    loans   to    the    amount   necessary    to   carry   out 

the   directions   of   said   order,   and   between    then   and   ,    18 , 

borrowed  in  all  from  sundry  persons,  as  hereinafter  stated,  the  sum  of 
dollars,  and  advanced  from  funds  in  his  ov.'n  hands  as  such  re- 
ceiver, the  sum  of ,  and  forthwith  paid  the  same  over  to   (state 

disposition  of  money). 

2.  Pursuant  to  said  order  the  undersigned  issued  receiver's  certificate 
in  the  form  hereinabove  stated,  numbered  consecutively  from  one  to  elev- 
en, running  to  the  sundry  persons  from  whom  the  several  sums  were 
borrowed  for  said  purpose,  and  for  the  sundry  sums  so  borrowed;  each  of 
said  sums  was  borrowed  upon  the  terms  of  discount  of  ten  per  cent  from 
the  face  amount  of  the  certificate  to  be  issued  therefor,  and  eight  per  cent 
interest   per    year   from    the   date   of    the   certificate   until   paid,  and   each 

certificate   was   dated  ,   18 ,   and   was  countersigned  by 

the  deputy  clerk  of  this  court.  The  folhiwing  is  a  schedule  of  the  numbers, 
names  of  payees,  amount    borrowed,  and   amount  of  certificate: 

No.   Names   of  Payees,   Amt.   Borrowed,   Amt.   of   Cert. 
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3.  The  following  is  the   form  adopted  by   the   undersigned   for   the  cer- 
tificates so  issued  by  him: 

Receiver's    Office    X    Y    Railway    Company. 

No.  (Place  and  dale.) 

I,  the  undersigned,  M.  R.,  as  receiver  of  the  property  of  the  X  Y  Com- 
pany, hereby  certify,  as  such  receiver,  that  there  is  due  to or 

order,  from  me,   as  sucli  receiver,  and  not  indi\  idually,- dollars 

{$ ),   with   interest   at  the   rate   of  eight   per  cent    (8  per   cent)    per 

annum  from  date  until  paid,  payable  semi-annually,  on  account  of  money 
borrowed  by  said  receiver  under  order  of  court  for  payment  of  interest  due 

,  18 .  on  first  mortgage  bonds  of  the  X  Y  Company, 

assumed  as  a  first   mortgage   obligation   by   said  X  Y  Conipan}'. 

The  obligation  is  issued  under  and  pursuant  to  an  order  of  the  United 

States  Circuit  Court,  for  the  district  of — — — ,  and  in  the  

Division    thereof    Hon.    ,    District    Judge,    presiding,    dated 

and   entered   on   ,    18 ,   in    a   suit   in    equity   <n   said 

court  in  said  district  and  division,  in  which  A  B  is  complainant  and  the  said 
X    Y    Company.    S   T   and   V   W.   are   defendants,   and   which   is   numbered 

— on  the  docket  of  said  court,  and  this  obligation  is  part  of  tlie 

loan  thereby  authorized  to  be  made  by  me  as  receiver  of  said  railway  com- 
pany, amounting  in  all  to  the  sum  of  ,  and  this  obligation  is 

made  and  constituted,  as  provided  in  said  order  of  court,  a  first  lien  upon 
all  of  the  property  of  every  nature  and  description  of  said  company,  and 
upon   the   proceeds  thereof  in  case  of  its  sale. 

This    certificate    is    one    of   an   issue   of    sundry    certificates    in    varying 

amounts,  the  total   amount   of  which   shall   not  exceed — ,   and 

which  shall  not  be  valid  until  countersigned  by  the  clerk  of  said  circuit 
court  or  his  deputy. 

In   witness  whereof,  the   said   receiver,  in  puvsuance  of  the  order  afore- 
said, and   not   otherwise,  has   signed   this   certificate   on   this  day  of 

,   18 . 


As  Receiver  of  X  Y  Comjiany. 
Countersigned: 


Clerk  of  U.  S.  Circuit  Court. 

By      , 

Deputy    Clerk. 
All  of  which  is  respectfully  submitted.  M  R, 

Receiver. 
F.  641. 
Petition  for  Leave  to  Sue  Receiver. 
[Title  of  Court  and  Cause.] 

To  the  Honorable,  the  Judges  of  the  circuit  court  of  the  United   States, 
ninth  circuit,  in  and  for  the  southern  district  of  California: 
Your  petitioner,  the  United  States  Trust  Company  of  New  York,  respect- 
fully  shows: 
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I. 

That  your  petitioner  is  a  corporation  bearing  the  corporate  name  of 
United  States  Trust  Company  of  New  York,  duly  created  and  existing 
under  the  laws  of  the  State  of  New  York,  and  is  a  citizen  of  said  State 
and  has  its  principal  office  and  place  of  business  in  the  city  of  New  York. 

n. 

That  by  an  order  heretofore  duly  made  and  entered  in  the  above-en- 
titled suit,  AB  and  C,  were  duly  appointed  receivers  of  the  property  and 
franchises  of  the  A  P  Railroad  Company,  a  corporation,  and  the  property 
and  franchises  of  the  S.  F.  Railway  Company,  a  corporation,  and  of  the 
property  and  franchises  of  the  C  D  Ry.  Co.,  a  corporation,  defendants  in 
said  suit,  as  will  more  fully  and  at  large  appear  by  reference  to  the  said 
order  now  on  file  and  of  record  herein,  and  which  said  order  your  petitioner 
prays  may  be  taken  as  part  of  this  petition  as  fully  as  though  incorporated 
in  the  body  hereof.  That  the  said  A  B  and  C  duly  qualified  as  such  re- 
ceivers and  entered  upon  the  discharge  of  their  duties  as  such. 

m. 

That  it  is  the  desire  and  wish  of  your  petitioner  to  institute  in  the 
above-entitled  court  and  prosecute  to  a  final  judgment,  a  suit  in  equity 
against  the  A  P  Railroad  Company,  the  F  S  Railroad  Company,  and  the 
CD  Railway  Company,  and  the  said  AB  and  C,  as  receivers  as  aforesaid. 
That  your  petitioner  has  prepared,  signed,  and  verified  its  bill  of  com- 
plaint in  said  proposed  suit,  and  herewith  exhibits  to  your  Honors  the  said 
original  bill  of  complaint,  a  full,  true,  and  correct  copy  of  which  said 
original  bill  is  hereto  annexed  marked  "Copy  Exhibit  A,"  and  your  peti- 
tioner prays  that  the  same  may  be  taken  as  part  of  this  petition  as  fully 
as  though  incorporated  in  the  body  hereof. 

Wherefore,  your  petitioner  prays  the  leave  of  this  Court  to  institute  the 
said  proposed  suit  and  prosecute  the  same  to  final  judgment  and  therein 
to  sue  the  said  receivers  and  their  successors  as  defendants  therein,  and 
for  such  other  further  order  as  may  be  meet  and  proper. 

Dated,  ,  1895. 

UNITED   STATES  TRUST   COMPANY  OF  NEW   YORK, 

Petitioner. 
By  A.  W.  HUTTON, 

Its  Solicitor. 
F.  642. 
Petition  in  Intervention  and  Bill  of  Intervener. 
[Title  of  Court  and  Cause.] 

The  petition  for  leave  to  intervene,  and  the  bill  of  intervention  therefor, 
of  F  C,  exhibited  against  A  B  (plaintiff  in  the  suit),  X  Y  (defendant  in 
suit)   and  M  N,  receiver. 

F  G  brings  this,  his  petition  for  leave  to  intervene  herein,  and  present.'^ 
this  as  his  bill  of  intervention,  leave  thereto  being  first  had,  and  there- 
upon the  petition  shows: 
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To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District 

of  • — ,  Sitting  in  Equit}-: 

(Proceed  as  in  an  original  bill,  styling  the  proposed  intervener  as   "the 
intervener,"   instead   of   "your   orator.") 

Wherefore,  the   intervenor  now  prays  that  ,  may  be  ordered 

to  enter  an  appearance  to  this  intervening  bill  and  may  be  required  to 
answer  the  same,  and  show  cause  why  he  has  not  paid  the  intervener's 
claim,  etc.,  and  that  in  the  said  order  to  show  cause  the  (plaintiff  and  de- 
fendant)  may  be  cited  to  appear  herein  and  answer  this  intervening  bill, 

though  not  under  oath,  oath  or  alTirmation  thereto  by  the  said  , 

being  herebj'  expressly  waived,  and  that  the  Court  ni'iy  be  pleased  to  sub- 
mit to  a  master  for  that  purpose,  the  taking  of  testimony,  if  any  be  neces- 
sary, upon  any  issues  which  may  be  joined  upon  the  answers  hereto,  and 
that,  etc.,  (state  relief  required.) 

Or  this  intervenor  prays  that  upon  hearing  of  the  intervener's  bill  a  de- 
cree may  be  entered  decreeing  to  the  intervenor  such  relief  as  upon  this  bill 
and  the  answers  thereto  and  on  file  herein  may  be  meet  and  equitable  that 
he  should  have. 

F  G, 
Receiver, 

By , 

His  Solicitor. 

,  Solicitor. 

,  Counsel. 

F.  643. 
Order  to  Show  Cause. 
[Title  of  Court  and  Cause.] 

New,  on  this  day  there  is  exhibited  to  the  Court  the  proposed  bill  of 
intervention  of  F  G,  against  the  complainant  in  this  suit,  A  B,  the  de- 
fendant thereto,  X  Y  and  M  N,  receiver,  with  the  petition  praying  for 
leave  to  intervene  under  the  said  bill  and  file  the  said  bill  of  intervention 
as  such,  and  for  an  order  to  show  cause  tbereon,  and  thereupon  the  Court 
being  fully  advised  in  the  premises. 

It  is  ordered  that  the  said  F  G  have  leave  to  intervene  by  his  said  bill, 
and  file  the  said  bill  of  intervention,  and  the  same  being  filed. 

It  is  now  ordered,  that  M  N,  being  served  ten  days  prior  to  the  return 
day  hereof   with   a  copy  of  the  said   intervening  bill   and   of   this   order, 

whether  so  served  in  person  or  by  service  upon  Mr. ,  his  solicitor 

of  record,  show  cause  en  the  day  of ,  18 — ,  at  chambers, 

at  ,  why  he  does  not  account  with  the  intervenor  herein,  F  G, 

and  adjust,  discharge,  and  pay  the  intervener's  claim  for,  etc.,  and  why 
the  Court  should  not  pass  an  order  ascertaining  and  decreeing  the  amount 
of  the  said  account,  and  decree  payment  thereof  as  by  the  intervening  bill 
prayed  for. 

It  is  further  ordered  that  A  B  and  X  Y  show  cause  before  the  Judge 

of  the  court  at    chambers,  at ,  en  the  day  of  , 

18 — ,  being  each  served  with  a  copy  of  this  order  and  a  copy  of  the  said 
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intervening  bill  ten  days  prior  to  the  said  return  day,  why  a  decree  should, 
not  be  passed  herein  on  the  intervening  bill  as  prayed  for  therein. 

It  is  further  ordered,  that  a  service  of  the  copy  of  this  order,  together 
with  a  copy  of  the  said  intervening  bill  upon  the  solicitors  of  record  for 
the  said  A  B,  and  the  said  X  Y,  shall  be  a  sufficient  service  hereof  to  entitle 
the  Court  to  proceed  herein  and  adjudicate  upon  the  said  intervening  bill 
in  accordance  with  the  prayer  thereof;  and  the  respondents  to  said  bill, 
if  not  so  served  ten  days  before  the  return  day  hereof  shall  make  showing 
as  now  ordered  before  the  expiration  of  ten  days  from  the  date  of  such 
service. 
Dated,  ,  18—. 


Judge. 
F.  644. 
Introduction  to  Complainants'  Answer  to  Bill  of  Intervention. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  the  Judges  of  the  Circuit  Court  of  the  United  States, 

for  the Divison  of  the  District  of ,  Sitting  in  Equity. 

The  complainant  in  the  above-entitled  suit,  A  B,  which  is  also  made  one 
of  the  respondents  in  the  matter  of  the  bill  of  intervention  heretofore  filed 
in  the  above-entitled  cause  of  A  B,  for  its  separate  answer  to  said  bill  of 
intervention  denies,  alleges,  and  respectfully  represents  and  shows  to  the 
Court  as  follows: 

Wherefore,    this    respondent, ,    reserving    to    itself    all    rights 

to  which  it  would  be  entitled  as  if  it  had  demurred  or  excepted  to  said  bill 
of  intervention,  and  protesting  against  this,  its  answer,  being  considered 
in  any  other  or  different  proceeding,  prays  the  court  that  said  bill  of  in- 
tervention may  be  dismissed,  and  its  prayer  denied ;  and  that  said  , 

as  receiver  of  said ,  be  commanded  to  make  no  further  demands, 

in  any  preceding,  upon  said  ,  for  the  relief  in  said  bill  of  inter- 
vention prayed. 

And  this  respondent  further  prays  for  such  other,  further,  and  diflFerent 
relief  as  may  be  meet  and  equitable  in  the  premises. 

F.  645. 
Motion  to  Intervene. 
[Title  of  Court  and  Cause.] 

Comes  now  F  G,  of  etc.,  and  moves  the  Court  for  leave  to  file  its  peti- 
tion in  the  intervention  in  the  above-entitled  action,  a  copy  of  which  said 
petition  is  hereto  attached,  marked  Exhibit  "A,"  and  made  a  part  of  this 
motion. 

The  foregoing  motion  will  be  based  upon  all  of  the  records,  papers,  plead- 
ings, and  files  in  the  above- entitled  action,  and  upon  the  said  proposed 
petition  in  intervention,  which  is  hereto  attached. 


Attorneys  for  Petitioner. 
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FORMS   BEFORE   MASTER   AND  ON   SALES   IN   EQUITY. 

F.  650.  Motion  for  reference  to  master. 

F.  651.  Order  for  reference. 

F.  652.  Summons. 

F.  653.  Master's  certificate. 

F.  654.  Master's  report. 

F.  655.  Order  appointing  special  master. 

F.  656.  Report  of  special  master. 

F.  657.  Findings  of  fact  and  conclusions  of  law  of  master. 

F.  658.  Exceptions  by  complainant  to  master's  report. 

F.  659.  — exceptions  by  defendant. 

F.  660.  Decree  on  appeal  from  special  master's  report. 

F.  661.  Order  sustaining  exceptions. 

F.  662.  Order  confirming  report  of  master. 

F.  663.  Writ  of  venditioni  exponas. 

F.  664.  Master's  notice  of  sale. 

F.  665.  Affidavit  of  publication  of  notice. 

F.  666.  Affidavit  of  posting  notices  of  sale. 

F.  669.  Master's  report  and  return  of  sale. 

F.  670.  Motion  for  confirmation  of  sale. 

F.  671.  Order  confirming  sale. 

F.  672.  Notice  claiming  exemption  of  certain  property  from  sale. 

F.  673.  Objections  to  confirmation  of  sale. 

F.  674.  Order  appointing  master  to  execute  deed. 

F.  675.  Master's  report  of  execution  of  deed. 

F.  650. 

Motion  for  Reference  to  Master. 

[Title  of  Court  and  Cause.] 

Comes  now  the  above-named  complaint  and  moves  the  Court  that  thi3 
cause  be  referred  to  a  master  to  hear  the  testimony  and  take  proofs  to  as- 
certain the  amount  due  coniplaimint  for  principal  and  interest  of  the  bonds 
and  mortgage  set  forth  in  the  complaint  and  amended  complaint,  and  also 
the  reasonable  compensation  for  the  services  and  expenses  of  the  trustee, 
including  counsel  fees  and  to  ascertain  the  property  described  in  and  sub- 
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ject  to  the  lien  of  the  mortgage  set  forth  in  the  complaint  and  amended 
complaint. 


Solicitor  for  Complainant. 


F.  651. 
Order  of  Reference. 

[Title  of  Court  and  Cause.] 

This  cause  coming  on  to  be  heard  upon  the  application  of  complainant 
for  reference  thereof,  it  appearing  to  the  Court  that  the  said  defendant, 

by  the  leave  of  the  Court,  on  the day  of  ,  1895,  filed  its 

second  amended  answer  herein,  and  the  said  defendant  not  seeking  to 
make  further  answer,  and  it  appearing  that  a  reference  of  said  cause 
should  be  had  for  the  taking  of  proofs  touching  the  matters  in  issue;  and 
to  ascertain  and  report  [here  specify  the  objects  of  the  reference  and  the 
matter  to  be  reported  on]  and  it  also  appearing  to  the  Court  that  in  the 
discharge  of  said  duties  of  reference  it  may  become  convenient  and  neces- 
sary for  the  master  to  perform  his  duties  as  such  beyond  as  well  as  within 
the  District  of  Washington,  it  is  now  here  ordered  that  the  said  cause  be 
and  the  same  hereby  is  referred  to  Eben  Smith,  Esq.,  master  of  this  court, 
and  he  is  hereby  made  a  master  in  said  cause  and  directed  to  take  proofs 
of  all  and  singular  the  issues  herein  and  to  ascertain  and  report  the  said 
outstanding  bonds,  with  the  amount  of  prinicpal  and  interest  due  and  un- 
paid thereon,  and  to  ascertain  and  report  what  amounts  are  due  for  taxes 
and  other  prior  liens  on  the  mortgaged  premises,  and  also  to  ascertain 
and  report  the  services  rendered  by  the  said  complainant  trustee,  the 
reasonable  compensation  for  the  same,  as  well  as  the  expenses  of  said 
trustee  in  and  about  the  execution  of  the  said  trust,  including  reasonable 
fees  and  compensation  for  solicitors  and  counsel,  as  prayed  for  in  the  bill 
and  amended  bill  of  complaint,  and  also  to  ascertain  the  costs  and  ex- 
penses of  this  suit,  and  to  ascertain  and  describe  the  said  mortgage  premises, 
with  the  appurtenances,  rights  and  franchises  thereunto  belonging,  as  set 
forth  in  said  bill  of  complaint  and  mortgage,  and  whatsoever  is  embraced 
witliin  the  lien  of  said  mortgage,  and  to  ascertain  what,  if  any,  of  the  said 
property  can  advantageously  be  sold  in  separate  parcels  or  whether  the 
same  should  be  sold  as  an  entirety,  and  that  he  be  and  is  authorized  to 
discharge  his  duties  as  such  master  at  any  convenient  place,  as  he  may  be 
advised,  outside  of,  as  well  as  within  the  District  of  Washington. 

Dated,  ,  1895. 


Judge. 
F.  652. 
Summons. 
[Title  of  Coiirt  and  Cause.] 
In  pursuance  of  the  authority  and  directions  contained  in  an  order  made 

in  the  above  cause  by  Hon.  ,  Judge  of  said  Court,  dated  on  the 

day  of  ,  A.  D.   18 — ,  I,  the  undersigned  master  of  this 
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court  in  said  cavise,  do  horeby  summon  jou,  ,  defendant,  to  ap- 
pear before  me  at  my  oifice  ■ — ,  State  of  ,  on  , 

the  day  of  ,  A.  D.  18---,  at  the  hour  of  —  o'clock  in  the 

forenoon  of  that  day,  to  attend  a  hearing  before  mo,  the  said  master,  of 
the  matters  in  reference  in  the  said  cause  to  be  had  by  virtue  of  the  order 

of  said  Court  of  and  for  said  District  of  , Division, 

Circuit.  Hon.  ,  above  referred  to.  and  hereof  fail  not 

at  your  peril. 

Dated,  day  of .  A.  D.  18—. 


United    States    Master    in    Chancery.    District    of    -,    

Divison. 

[Seal  of  United  States  Master  in  Chancery.] 

Underwriting:  To  proceed  with  the  taking  of  proofs  as  in  said  order 
directed,  of  all  and  singular  the  issues  in  said  cause,  to  ascertain  and  re- 
port [here  state  the  matters  of  reference  as  set  forth  in  the  order;  see  (a) 
in  Form  No.  485J,  and  to  do  all  and  singular  the  matters  required  under 
and  by  said  order  of  reference. 

United  States  Master  in  Chancery,  in  and  for  the  District  of  — ■ , 

Divison  of  the  Judicial  Circuit. 

[Seal  of  United   States   Master  in  Chancery.] 

I  direct  the  above  summons  to  be  served  on  the  defendant,  or  its  solicit- 
ors, ten  days  previous  to  the  return  day  thereof. 


United  States  Minister  in  Chancery,  in  and  for  the  District  of 

Division  of  the  Judicial  Circuit. 

[Seal  of  United  States  Master  in  Chancery.] 

F.  653. 
Master's  Certificate. 
[Title  of  Court  and  Cause.] 
United  States  of  America, 

District  of  . 


Division, 
Countv. 


^ss. 


Be  it  remembered  that  on  the  day  of  ,  A.  D.   18 — ,  T 

issued  under  my  hand  and  official  seal,  as  United  States  master  in  chan- 
cery for  the  District  of  ,  Divison,  a  summons   with 

underwriting  and  direction  for  service  in  the  above  entitled  cause,  to- 
gether with  proof  of  service  thereof  on  an  admission  of  service  thereof  by 

,  solicitors  for  defendant  Company,  thereto  appended, 

which  is  herewith  returned  attached  hereto. 

That  on  the  day  of  ,  A.  D.  18 — .  at  the  hour  of  —  o'clock 

in  the  forenoon  of  that  day,  at  .  New  York  City,  in  the  State 

of  New  York,  appeared  before  me,  said  United  States  master  in  chancery 
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and  United  States  examiner  in  said  Court  WHP,  for  the  complainant,  AB. 
A  and  C,  solicitors  for  the  defendant,  and  it  was  then  and  there  agreed 
by  the  respective  solicitors  that  SD,  stenographer,  was  in  all  respects 
satisfactory  to  report  the  testimony  and  proofs  taken  before  me,  and  he 
was  then  and  there  by  me  designated  as  such  stenographer  and  the  usual 
oath  of  stenographer  was  by  counsel  waived,  and  the  method  of  procedure 
upon  the  hearing  was  then  and  there  by  me  regulated  as  follows:  The 
complainant  will  introduce  such  testimony  and  proofs  as  it  may  deem 
advisable. 

That  thereupon  on  said  named  day,  at  said  hour  and  place  named,  and 
on  subsequent  days  as  in  the  record  of  said  testimony  appears,  F,  G,  H 
and  K  were  produced  and  personally  came  before  me  as  witnesses  for  and 
in  behalf  of  the  complainant  in  the  above  entitled  case,  and  whose  testi- 
mony was  and  is  urged  to  be  material  and  necessary  in  said  cause,  and 
the  said  named  witnesses  being  all  of  lawful  age  and  sound  mind,  and  being 
by  me  first  carefully  examined,  cautioned,  and  duly  sworn  on  their  re- 
spective corporal  oaths  to  testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth  upon  the  matters  in  controversy  in  said  civil  cause,  testified 
as  follows: 

Schedule   of  Proofs  "B." 


United    States    Master    in    Chancery,    District    of 
Division. 
[Seal] 

Testimony. 


1& 


On  this  ,  IS — ,  at  the  hour  of  eleven  o'clock  in  the  forenoon, 

at  ,  appeared  before  me,  ,  United  States  Master  in 

Chancery  in  said  Court: 

WHP,  Esq.,  for  the  complainant,  AB. 

A  &  C,  Esq.,  solicitors  for  the  defendant. 
SD,  stenographer,  being  by  the  respective  solicitors  agreed  to  as  in  all 
respects  satisfactory  to  report  the  testimony  and  proofs  taken  before  me, 
is  designated  as  such  stenographer,  and  the  usual  oath  of  stenographer  is 
by  counsel  waived  and  the  method  of  procedure  upon  the  hearing  is  now 
regulated  as  follows: 

The  complainant  will  introduce  such  testimony  and  proofs  as  to  him  may 
seem  advisable. 

F,  a  witness  on  behalf  of  the  complainant,  being  produced  and  by  me 
first  carefully  cautioned  and  duly  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  relating  to  the  matter  now  under  exami- 
nation in  this  cause  before  me,  and  being  orally  examined  by  SolicitDi- 
WHP,  now  testified  as  follows:     .... 

(b)  And  I  do  further  certify  that  the  foregoing  depositions,  each  and 
all  of  them  of  said  named  witnesses  were  before  me  then  and  there  re- 
duced to  writing  by  SD.  stenographer  above  named,  and  said  depositions 
were  respectively  subscribed  in  my  presence  after  having  been  so  reduced 
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to  writing  and  read  over  to  them  respectively,  and  verified  at  the  datos 
and  times  as  the  same  appear  in  the  record  thereof;  and  I  further  certify 
that  said  depositions   were  taken   under  and  pursuant  to  a  general   order 

of  reference  from  this  Court,  of  date ,  18 — . 

'  I  further  certify  that  I  am  not  of  counsel  nor  attorney  for  either  of  the 
parties  to  this  suit,  or  in  any  way  interested  in  the  event  of  this  cause. 

I  further  certify  that  the  exhibits,  by  me  duly  certified  as  such,  were, 
as  appears  in  the  record  of  said  hearing  and  taking  of  said  depositions, 
duly  offered  in  evidence  before  me,  and  were  by  me  then  and  there  re- 
ceived as  such,  to  be  by  me  returned  with  said  depositions. 

I  further  certify  that  I  have  returned  said  depositions  and  exhibits  to 
the  said  Court  from  which  they  were  taken. 

I  further  certify  that  the  fees  of  the  stenographer,  SD,  for  taking  said 
depositions  and  transcribing  the  same,  with  copies  as  ordered  by  the  re 
spective  solicitors,  amounted  to  the  sum  of  . 

I  further  certify  that  there  were  three  sessions  of  the  taking  of  said 
testimony,  as  appears  by  the  record  therof,  whereupon  said  complainant's 
counsel  announced  that  the  taking  of  depositions  in  the  city  of  New  York 
was  closed. 

Given  under  my  hand  and  official  seal  at  the  city  of  ,  county 

,    within    said    District    of   ,    on    this    Jay    of 

,  18—. 


United  States  Master  in  Chancery,  for  the  District  of  ,  

Division. 
[Seal] 

F.  654. 
Master's  Report. 
[Title  of  Court  and  Cause.] 

Report  of  United  States  blaster  in  Chancery  for  the  District  of , 

Division. 

To  the  Circuit  Court  of  the  United  States  for  the  District  of  , 

Division, Judicial   Circuit,   in    Equity,   Honorable 

,  Judge. 

In  pursuance  and  by  virtue  of  an  order  of  reference  made  in  the  above - 

entitled  cause  by  said  Court,  Honorable ,  Judge,  dated , 

18 — ,  in  and  by  which  it  was,  among  other  things,  ordered  that  the  said 

cause  be  and  the  same  thereby  was  referred  to  ,  master  of  said 

court,  and  he  was  thereby  made  the  re  aster  in  said  cause  and  directed  to 
take  proofs  of  all  and  singular  the  issues  therein,  and  to  ascertain  and  re- 
port [state  the  matters  referred  as  set  forth  in  the  order;  see  (a)  in  Form 
No.  484.] 

And  the  said  master  was  authorized  to  discharge  his  said  duties  as  such 
master  at  any  convenient  place  as  he  might  be  advised,  outside  of  as  well 
as  within  the  district  of ,  and 

I,  the  subscriber,  United  States  Master  in  Chancery  for  the  District  of 
,  ■ ■ Division,  residing  at  the  city  of -,  said  dis- 
trict of  ,  do  respectfully  certify  and  report: 
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That  I  have  taken  depo.sitions  and  proofs  in  behalf  of  said  complainant 
in  said  entitled  cause  touching  the  matters  contained  in  said  order  or 
reference,  and  the  schedule  herewith  returned  as  a  part  of  this  my  report, 
marked  Schedule  of  Proofs  "B,"  contains  the  depositions  and  proofs  so  by 
me  taken,  reference  to  which  is  here  now  made. 

I  further  certify  and  report  [here  set  out  the  matters  reported  on.] 
[Seal]  A  B, 

United  States  Master  in  Chancery,  for  the  District  of  , 

Division. 

F.  655. 
Order  Appointing  Special  Master. 
[Title  of  Court  and  Cause.] 
By  agreement  of  counsel  for  the  resp'jctive  parties  hereby  ordered  that 
Esq.,  be,  and  he  is  hereby,  appointed   special   master  in  this 


cause  to  take  the  testimony  and  report  findings  of  fact  and  conclusions  of 
law  to  the  Court,  with  all  convenient  speed,  on  the  issues  and  also  upon 
the  question  of  costs  and  damages. 

F.  656. 
Report  of  Special  Master. 
[Title  of  Court  and  Cause.] 
To  the  Honorable  ,  Judge  of  said  Court: 

Pursuant  to  the  order  of  reference  made  in  the  above -entitled  suit  on 

the day  of ,  18 — ,  and  by  stipulation  of  the  parties  hereto, 

the  hearing  of  this  case  was  commenced  before   me  on  ,  18 — ; 

at  the  office ,  in  the  city  of and  State  of  , 

and   regularly   proceeded   with   from   day  to  day   thereafter   until   it   was 

closed  on  the day  of  July,  18 — ,  as  will  more  fully  appear  from  the 

report  of  the  stenographer  thereof  and  transcript  of  the  testimony  filed 
herein. 

At   said    hearing   ,   Esq.,   appeared   for    the   complainant   and 

,  Esq.,  appeared  for  the  defendant,  . 

After  having  heard  the  evidence  and  the  oral  argument  of  counsel  for 
the  respective  parties,  the  case  was  taken  under  advisement  until  this 
date,  and  now,  being  advised  of  the  evidence  and  the  law  relating  hereto, 
I  find  and  state  the  following  facts  and  conclusions  of  law: 

Findings  of  Fact. 

(Set  out  facts  in  paragraphs  numbered.) 

That   the   defendant   has    suffered   great   damage   by   reason 

of  the  improper  issuance  and  continuance  of  said  restraining  order;  said 
damages  being  specified  as  follows:     .... 

That  these  include  all  the  items  of  damages  established  by  the  evidence 
for  which  the  obligors  in  the  bond  are  legally  liable. 
Conclusions  of  Law. 

As  conclusions  of  law  from  the  foregoing  facts,  I  find  as  follows: 

(Set  out  conclusions  in  paragraphs  numbered.) 

Dated,  etc.  Respectfully  subiritted, 
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F.  657. 
Findings  of  Fact  and  Conclusions  of  Law  of  Master. 
[Title  of  Court  ami  Cause. J 
Ifl  the  matter  of  the  petition  of  C.  W.,  receiver  herein,  for  insiruclion.s,  as 

to  the  claim  of  for  ;  and  the  intervenin;:^  petition 

for  the  Company,  in  that  behalf. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  tlie  United   States,   for 

the  District  of  California: 

The  undersigned,  special  master  in  chancery  of  this  Court,  to  whom  the 
said  cause  was  referred  upon  the  issues  raised  by  the  petition  of  C.  W., 

receiver  herein,  filed  on  the day  of ,  18 — ,  and  the  answers 

thereto  of  ,  to  take  the  proofs  of  the  respective  parties  and  re- 
port the  same  to  the  Court,  with  his  findings  ot"  fact,  and  conchisions  of 
law  thereon,  respectfully  reports  that,  in  pursuance  of  due  notice  to  all 
of  said  parties  (a  copy  whereof  is  hereto  attached),  he  did  proceed  to  take 

said  proofs  at  the in  the  city  and  county  of  ,  at  the 

hour  of  —  o'clock,  in  the  forenoon,  on ,  the day  of  -. 

18 — ,  when  and  where  appeared  as  solicitors  for  and  on  behalf  of  the  re- 
spective parties,  viz.: 

And,  the  taking  of  said  evidence  not  being  completed  on  said  day,  the 

same    was   continued   at   the   same   place   on   the   and   days   of 

,  18 — ,  and.  not  being  then  completed,  the  same  was,  by  consent 

of   the   parties,  adjourned  imtil   10   o'clock   A.   M.,  on   the   — —  day   of 

18 — ,  at  ■ — ,  in  the  ,  and  was  then  and  there 

continued  and  completed. 

The  undersigned  reports  and  files  herewith  the  said  evidence,  stipulations 
of  counsel,  and   proofs,  transcribed   from  the   stenographic  notes   thereof, 

then  and  there  taken,  the  same  consisting  of  the  evidence  of  , 

witnesses   produced,   sworn  and  examined  by   and   on   behalf   of   the   said 

intervenor,  ,  contained   in  pages    numbered    1     to   67   inclusive, 

marked  Vol.  I  of  evidence  and  the  written  papers  marked,  respectively, 
"Intervenor's  Exhibits,"  and  numbered  consecutively,  from  —  to  —  in- 
clusive; and  the   evidence  of  ,  respectively,  witnesses  produced, 

sworn,  and   examined  by   and  on   behalf  of   the   said   receiver,  , 

and  on  behalf  of  the  defendant,  .  contained  in  pages  numbered 

—  to  — ,  inclusive,  marked  Vol.  Ill  of  evidence,  and  in  the  written  docu- 
ments marked  respectively  "Defendant's  Exhibits,"  and  numbered  —  to  — , 
inclusive;  all  of  which  exhibits  are  attached  hereto,  and  made  part  of  this 
report. 

!t  appears  from  the  record  in  this  case  (copied  and  filed  as  Intervenor's 
Exhibits,  numbered  1  and  2)   that   [set  out  facts  as  to  suit.] 

Upon  the  issues  raised  by  said  receiver's  petition  and  intervenor's  peti- 
tion, said  respective  answers  thereto  and  replies  to  said  answers,  the  said 
evidence  was  taken. 

It  may  be  remarked  that  the  issues  upon  the  pleadings,  when  analyzed, 
are  entirely  upon  questions  of  law  and  not  of  fact;  and  the  undersigned, 
in  passing  upon  the  objections  of  tlie  respective  parties  to  the  evidence 
offered,  overruled  said  objections,  and   admitted  all  such  evidence,  subject 
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to  said  objections,  without  passing  upon  the  admissibility,  materiality,  or 
relevancy  of  the  same,  at  the  time;  it  being  imderstood  that  each  party 
is  entitled  to  the  benefit  of  all  said  objections  and  exceptions  to  the  ulti- 
mate admission  or  rejection  of  such  evidence;  and  the  undersigned  re- 
ports to  the  Court  all  of  the  said  evidence  with  his  findings  of  fact  thereon. 

Findings  of  Fact  of  Master. 

Upon  the  pleadings,  stipulations  of  counsel,  and  evidence,  the  under- 
signed finds  and  reports  the  following  facts:  [Set  out  facts  in  numbered 
paragraphs.] 

Conclusions  of  Law. 

Upon  the  foregoing  facts  the  undersigned  respectfully  reports  to  the 
Honorable  Court  as  his  conclusions  of  law.  and  his  findings  and  determina- 
tion upon  the  matters  in  issue  under  the  said  pleadings,  and  included  in 
the  said  order  of  reference,  the  following:  [Set  out  conclusion  numbered 
in  paragraphs.] 

Fourth. — The  undersigned,  therefore,  respectfully  report.s  and  recom- 
mends that  an  order  be  made  and  entered,  upon  the  petition  of  CW,  the 
receiver  herein,  instructing  and  directing  the  said  receiver  [state  what.] 
All  of  which  is  respectfully  submitted. 

Dated,  ,  18—. 


Special  Master  in  Chancery  aforaaid. 

F.   6.58. 
Exceptions  by  Complainant  to  Master's  Report. 
[Title  of  Court  and  Cause.] 

The  complainant  excepts  to  the  report  of  WT,  Special  Master,  filed 
herein  in  the  following  particulars: 

First. — To  the  second  finding  of  fact,  in  this,  etc.     [State  exceptions.] 

Ninth. — Complainant  further  specifies  that  the  evidence  does  not  justify 
the  findings  of  fact  numbered  second,  third,  eighth,  ninth,  tenth,  and 
eleventh,  in  this,  because: 

To    the   Conclusions   of  Law. 

First. — The  complainant  except  to  the  second  conclusion  of  law,  because 
under  the  facts  the  complainant  is  entitled  to   [state  what.] 

Second. — The  complainant  excepts  to  the  third  conclusion  of  law,  that, 
etc.,  because  the  pleadings  show  that,  etc. 

Third. — The  complainant  excepts  to  the  fourth  conclusion  of  law,  that 
said  conclusion  is  again.st  law,  because,  etc. 


Solicitor  for  Complainant. 
F.  659. 
— Exceptions  by  Defendant. 
[Title  of  Court  and  Cause] 
Comes  now  the  defendant  XY,  and  excepts  to  the  findings  of  fact  and 
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conclusions  of  law  filed  herein,  by  WT,  special  master  herein,  in  the  fol- 
lowing particulars,  to  wit: 

First. — Defendant  excepts  to  the  refusal  of  the  master  to  find  the 


finding  of  fact  requested  by  defendant,  which  finding  of  fact  is  as  follows 
to  wit,  etc.,  the  master  finding,  in  his finding  of  fact,  that  the  defend- 
ants is,  etc. 

Twelfth. — Defendant  e.xcepts  to  the  refusal  of  the  master  to  find  the 
second  conclusion  of  law  requested  by  defendant,  which  conclusion  of  law 
is  as  follows,  to  wit,  etc.,  the  master  finding  in  his  fourth  conclusion  of 
law  that  the  defendant  is  entitled,  etc. 

Respectfully  submitted. 


Solicitor  for  Defts. 
F.  660. 
Decree  on  Appeal  from  Special  Master's  Report. 
[Title  of  C!ouTt  and  Cause.] 

On  the  day  of  ,  1897,  came  on  to  be  heard  the  excep- 
tions of  complainant  and  defendants  to  the  report  of  the  special  master 

filed   herein,  on   the   day   of   ,   1897,  and   the    same   were 

argued  by  counsel  for  complainant  and  defendants  respectively. 

Whereupon,  upon  consideration  thereof,  because  it  is  the  opinion  of  the 
Court  that  such  is  the  law,  it  is 

Ordered,  adjudged,  and  decreed  by  the  Court  that  as  to  the  defendants 
ST  and  VW,  the  suit  is  dismissed. 

That  the  exceptions  of  the  complainant  be,  and  they  are  hereby,  over- 
ruled as  to  the  first,  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  tenth  findings  of  fact,  and  as  to  the  second  and  third  con- 
clusions of  law  found  by  the  master. 

And  it  is  further  ordered,  adjvidged  and  decreed  by  the  Court  that  as  to 
the  eleventh  finding  of  fact,  wherein  it  is  found  that  the  defendants,  XY, 
has  suffered  damage,  by  reason  of  the  improper  issuance  and  continuance 
of  the  said  restraining  order,  in  the  sum  of  ,  it  is  adjudged  and  de- 
creed that  said  sum  be  modified,  and  that  the  amount  of  said  damages  be 

adjudged  and  decreed  to  be  the  sum  of  — ,  with  interest  thereon  at 

7  per  cent  per  annum  from  ,  1897,  such  interest  to  cease  from 

the  date  when  the  complainant  or  sureties  upon  the  bond  shall  make  a 
legal  tender  of  said  amount  with  interest  due  thereon,  or  shall  deposit 
the  same  with  the  clerk  of  this  court.  And  that  the  12th  finding  of  fact 
be  modified  to  conform  to  the  judgment  herein  on  the  11th  finding  of  fact. 

And  that  the  amount   found   to  be  due  by  the  fourth  conclusion  of  law 

found  by  the  master  be  reduced  to  the  sum  of ,  with  interest  thereon 

at  7  per  cent  per  annum  from  ,  1897,  and  that  the  fifth  conclu- 
sion of  law  found  by  the  master  be  modified  to  conform  thereto. 

And  that  judgment  be  entered  herein  upon  the  report  of  the  said  mas- 
ter, so  modified  as  aforesaid,  in  favor  of  XY  and  against  the  said  plaintifi", 
and  the  said  ST  &  VW,  the  sureties  on  the  bond  aforesaid,  and  against 
each  of  them,  in  the  sum  of .  with  interest  thereon  at  7  per  cent 
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per  annum,  from  the  — — —  day  of ,  1897.  And  that  said  in- 
terest shall  cease  from  the  date  when  the  said  plaintiff'  or  the  said  sureties 
on  the  bond,  or  any  of  them,  shall  make  a  legal   tender  of  said  sum   of 

,  with  interest  thereon  at  7   per  cent   per  annum   from  the 

day  of ,  1897,  to  the  said  XY. 

Dated  ,  ,  1897. 

JAS.  H.  BEATTY, 
Judge. 
F.  661. 
Order  Sustaining  Exceptions. 
[Title  of  Court  and  Cause.] 

This   cause  having  heretofore  been  submitted  to  the  Court  for  its   con- 
sideration and  decision  upon  the  exceptions  of  AB,  intervenor,  to  certain 

specified  portions  of  the  report  of  ,  special  master  in  chancery, 

regarding  a  claim  presented  by  said  AB  to  the  receiver  for  [state  what], 
and  the  court  having  duly  considered  the  same  and  being  fully  advised  in 

the  premises,  it  is  now  on  this  day  of ,  1897,  being  a  day 

in  the  January  term,  A.  D.  1897,  of  said  Circuit  Court  of  ,  the  United 
States  for  the  Southern  District  of  California,  ordered  that  said  exceptions 
be  and  hereby  are  sustained,  and  that  the  receiver  allow  the  amount  of 
the  bill  in  controversy.  It  is  thereupon  ordered,  adjudged,  and  decreed 
that  the  receiver  appointed  in  the  above-entitled  cause  be  and  he  hereby 

is  ordered  to  pay  to  said  AB  the  sum  of ,  together  with  the  costs 

of  the  proceeding  had  upon  the  petition  of  the  intervenor. 


Judge. 

F.  662. 
Order  Confirming  Report  of  Master. 
[Title  of  Court  and  Cause.] 
Now,   on   this   day   of   ,   1895,   the   application   of   the 

Company,  ,  complainant  in  this  suit,  to  confirm  the 

report  of  ,  Esq.,  master  in  chancery  of  this  Court,  filed  in  this 

cause  on  ,  the  day  of  ,  18 — ,  and  for  decree 

thereon  coming  on  to  be  heard,  the  said  complainant  appearing  by , 

Company,  appearing  by  its   solicitors,  Messrs.  ,  and 

the  same  having  been  argued  by  counsel  and  considered  by  the  Court,  and 
there  being  no  objection  or  exceptions  to  the  master's  report  filed  herein, 
the  same  is  in  all  things  confirmed. 

Wherefore,  it  is  ordered,  adjudged  and  considered  that  the  said  report 

of  the  said  master  in  chancery  in  this  court,  ,  Esq.,  be  and  the 

same  is  in  all  respects  confirmed,  and  it  is  ordered  that  a  decree  in  favor 
of  said  complainant  and  against  said  defendant,  in  accordance  with  the 
findings  made  by  the  said  master  in  said  report,  be  made  and  entered 
herein. 

Judge. 
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F.  6G3. 
Writ  of  Venditioni  Exponas. 
[Title  of  Court  and  Cause.] 
The  President  of  the  United  States  of  America,  to  Eben  Smith,  Master  in 

Cliancery  of  the  I'nited   States,  for  the  District  of   VVaflliinjj;ton,  North- 
ern Division,  Greeting: 

Under  and  by  virtue  of  the  decree  in  this  cause,  a  copy  of  which  it  hereto 
attached,  you  are  hereby  commanded  to  make  sale  of  the  properties  therein 
mentioned,  set  forth  and  described,  and  in  all  respects  to  follow  and  obey 
said  decree;  and  of  all  your  actions  therein  and  thereunder  to  make  due 
return  and  report  to  this  court  as  therein  directed. 

In  advertising  said  sale  you  arc  directed  in  addition  to  notice  by  adver- 
tisement as  in  said  decree  directed,  to  cause  to  be  posted  a  printed  notice 
thereof  in  not  lef.a  than  three  public  places  in  each  of  the  counties  in 
which  said  properties  or  any  of  the  same  are  situated.  Yovi  are  to  cause 
said  sale  to  occur  on  or  after  May  16th,  1896. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  and  the  seal  of  said  Circuit  Court  for 
the  District  of  Washington,  this  31st  day  of  March,  A.  D.  1806,  and  of 
•our  Independence  the  120th  year. 

[United  States  Circuit  Court.] 

A.  REEVES  AYPtES, 
Clerk  U.  S.  Circuit  Court,  District  of  Washington. 

By  R.  M.  Hopkins, 
Deputy  Clerk. 
F.  664. 
Master's  Notice  of  Sale. 
United  States  Master's  Sale. 
[Title  of  Court  and  Cause.] 

Notice  is  hereby  given  that  in  pursuance  and  by  virtue  of  a  decree  in  the 

above-entitled  cause,  of  the  above-entitled  court  ,  Judge,  dated 

,  18 — ,  and  of  a  writ  venditioni  exponas  dated  ,  18 — , 

issued  from  and  under  the  seal  of  said  Court,  therein  to  me  directed,  I, 
the   undersigned.   United   States   master   in   chancery   for   the   District    of 

,   Division,    will    sell    at   public   sale   to    the    highest 

bidder,  upon   the   terms   hereinafter   stated,  at    (state   place   of   sale),   on 

,  the  day  of  ,  A.  D.   18 — ,  at  the  hour  of  — 

o'clock  noon  of  that  day,  as  an  entirety  and  as  one  property  and  not 
in  separate  parcels,  all  and  singular  the  said  property  herein- 
after more  specifically  descrilx'd,  and  all  of  the  right,  title,   interest   and 

equity    of    redemption    of    said    ,    in    and    to   the    said    property 

described    a.s    follows,   to    wit: 

The  terms  and  conditions  of  this  sale  are  as  follows,  that  is  to  say: 
Said  sale  to  be  conducted  and  made  according  to  the  rules  and  practice  of 
and  subject  to  confirmation  by  this  Court,  and  to  satisfy  the  amounts 
due  and  to  become  due  as  in  said  decree  provided  for  prinicipal  and  interest 
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and  the  several   sums  therein  allowed  to  be  paid,  or  so  much  thereof  as 
such  property  will  bring  upon  such  sale. 

The  complainant  or  the  committee  of  the  mortgage,  etc.,  named  in  said 
decree,  or  any  of  the  holders  of  the  outstanding  bonds,  may  become  the 
purchaser  or  purchasers  at  such  sale.  The  purchaser  or  purchasers  of  said 
property  may  use  and  apply  in  making  payment  of  the  purcliase  price  any 
of  the  outstanding  bonds,  secured  by  said  mortgage  in  said  decree  men- 
tioned, in  the  manner  and  to  the  extent  as  in  said  decree  provided;  pro- 
vided, hoAvever,  that  no  bid  will  be  received  at  such  sale  unless  the  bidder 
shall  offer  to  pay  in  cash,  and  if  the  bid  is  accepted,  pay  in  cash,  in  gold 
coin  of  the  United  States  to  the  ma'ster  at  the  time  and  place  of  said  sale, 
a  sufficient  sum  to  pay  the  costs  of  this  suit,  together  with  the  costs  and 
expenses  of  executing  this  decree  and  of  making  said  sale,  and  each  and  all 
of  the  allowances  made  and  provided  in  said  decree  to  be  paid,  viz. :  Upon 
completion  and  confirmation  of  said  sale  the  master  to  make,  execute, 
and  deliver  deed  of  said  properties  to  purchaser  or  purchasers,  as  in  said 
decree  provided,  the  defendant  to  join  in  the  execution  of  the  same.  The 
receivers  to  deed  to  purchaser  or  purchasers  all  property  and  interests 
therein,  as  in  said  decree  provided.  Said  sale  to  be  freed  from  all  equity 
of  redemption,  except  as  in  said  decree  provided. 

Purchaser  or  purchasers  to  be  let  into  possession  of  said  mortgaged  prop- 
erty so  conveyed  on  production  of  said  deed  or  deeds. 

Dated ,  18—. 

XY. 
United    States    Master    in    Chancery,    District    of   ,    

Division. 


^ss. 


Solicitors  for  Complainant, 
F.  665. 
Affidavit  of  Publication  of  Notice. 

[  Title  of  Court  and  Cause.] 

United  States  of  America, 

District  of  , 

County  of . 

Affidavit  of  JD. 
JD,  of  said  county,  of  lawful  age,  being  by  me  first  duly  sworn,  on  his 
oath,  says  that  he  is  now.  and  at  all  times  herein  mentioned  was,  a  citizen 

of  the  State  of  ,  and  resident  of  the  city  of  ,  in  said 

county  and   State,  and  is  wholly  disinterested  in  this  cause  and  is  com- 
petent to  testify  as  a  witness  therein.    That  he  is  now  and  was  at  all  times 

herein   mentioned,  one   of  the  printers  and  publishers  of   the  , 

which  was  jit  ail  times  herein  mentioned  and  now  is  a   daily  newspaper 

published  in  the  city  of ,  in  — county,  State  of  — — — , 

within  said  district,  and  of  general  circulation  in  said  city  of  , 

county,  district  and   State,   and    tliat   a   notice  of  United   States   master's 
sale,  of   which   the   annexed   printed  notice   is   a   true,  compared,   and   cor- 
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rect   copy,   was   printed  and   published   in   the  regular,  entire,  daily   issue 

of  said  newspaper,  and  not  in  a  supplement  thereof,  on  of  each 

and  every  week,  for  seven  consecutive  weeks,  immediately  prior  to  and  pre- 
ceding such  sale,  the  first  publication  of  which  notice  was  on  , 

the day  of ,  A.  D.  18 — ,  and  the  last  publication  of  which 

was  on  ,  the  day  of  ,  A.  D.  18 — .     That  said 

city  of and  county  of is  one  of  the  counties  in  which 

said  property  so  advertised  to  be  sold  was  and  is  in   part  situated,  and 

the  said  " ,"  such  daily  newspaper,  was  and  is  the  newspaper  in 

which  said  notice  of  said  sale  was  and  is,  in  and  by  decree  of  said  Court,  or 
derod  and  directed  to  be  given.     That  during  all  the  time  and  times  herein 

mentioned  said  " "  was  regularly  distributed  to  its  subscribers, 

and  further  affiant  says  not. 

[Notarial  Seal]  JD. 

F.  666. 
Affidavit  of  Posting  Notices  of  Sale. 
[Title  of  Court  and  Cause.] 

United  States  of  America, 

District  of ,  j'SS. 

County  of ,  J 

SE,  of  said  county,  of  lawful  age.  being  by  me  first  duly  sworn,  on  ms 
oath  says  that  he  is  now  and  at  all  times  herein  mentioned  was  a  citizen 

of  the  State  of  and  resident  of  the  city  of  in  said 

county  of  .  That  he  is  disinterested  in   the   said  cause   and   is 

competent  to    testify   as   a   witness    therein.      That  on    the  day   of 

,  A.  D.  18 — ,  he  securely  posted  up  in  three  public  places  in  the 

county   of  ,   in   said   State   of   ,    a   printed   notice   of 

United  States  master's  sale,  of  which  the  printed  notice  hereto  attached 
is  a  true  and  correct  copy,  as  follows,  viz.   (state  where.) 

That  every  and  all  of  said  notices   were  so  posted   and   fastened  up   in 
conspicuous  places  and  in  a  manner  to  attract  attention. 

That  said  named  counties  are  the  counties  in  which  said  properties  or 
some  of  them  mentioned  and  included  in  said  decree,  are  situated,  and  the 

city   of  ,   in county,  ,   being  the   city  in 

which  said  properties  are  advertised  to  be  sold,  and  further  afiiant  says  not. 

SE. 
F.  66f>. 
Master's  Report  and  Return  of  Sale. 
[Title  of  Court  and  Cause.] 
To  the  Honorable  Judges  of  the  Circuit  Court  of  the  United  States,  for  the 

District  — , .Judicial  Circuit,  in  Equity. 

In  pursuance  and  by  virtue  of  a  decree  of  this  Court,  Hon.  , 

Judge,  made  in  the  above-entitled  cause,  and  bearing  date  the day 

of ,  A.  D.  18 — ,  and  of  a  writ  venditioni  exponas,  dated , 

18 — ,  therein  issued  from  and  under  the  seal  of  said  Court,  and  to  me  di- 
rected, which  said  writ  is  hereto  attached  and  herewith  returned,  in  and 
by  which  decree  it  was,  among  other  things,  considered,  adjudged,  ordered 
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and  decreed  that  all  of  said  mortgaged  property  in  said  decree  mentioned 
and  preferred  to  and  hereinafter  more  specifically  described,  shonld  be  sold 

by  or  under  the  direction  of ,  Esq.,  special   master  in  chancery 

of  this  Court,  as  an  entirety  and  as  one  property,  and  not  in  separate  par- 
eels,  and  in  the  manner  therein  directed,  to  satisfy  the  amounts  due,  and 
to  become  due  as  in  said  decree  stated,  for  principal  and  interest  on  said 
outstanding  bonds,  and  the  several  sums  therein  allowed  and  decreed  to 
be  paid,  or  so  much  thereof  as  such  property  would  bring  upon  such  sale, 

and  that  said  ,  master  aforesaid,  make  such  sale  in  accordance 

with  the  course  and  practice  of  this  Court,  and  that  at  such  sale  the  said 
complainant,  or,  etc.,  referred  to  in  the  master's  report  filed  herein,  or  any 
of  the  holders  of  the  said  outstanding  bonds,  might  become  the  purchaser 
or  purchasers  at  such  sale;  that  all  of  the  property  ordered  to  be  sold 
under  said  decree  should  be  sold  at  public  sale  to  the  highest  bidder  upon 
the  premises  of  said  defendant  to  be  sold,  to  wit:      (State  place  of  sale.) 

That  the  notice  of  said  sale  should  be  given  by  said  master  by  advertise- 
ment thereof  once  each  week  for  four  successive  weeks  preceding  the  date 
of  sale  in  " ,"  a  daily  newspaper  of  general  circulation,  pub- 
lished in  said  city  of  ,  and  that  such  notice   should  contain  a 

statement  of  the  time  and  place  of  sale,  the  terms  and  conditions  thereof, 
as  in  said  decree  prescribed,  and  a  description  describing  briefly  the  mort- 
gaged property  to  be  sold;  that  the  purchaser  or  purchasers  of  said  mort- 
gaged property  at  such  sale  should  be  entitled,  except  as  in  said  decree 
provided,  to  use  and  apply  in  making  payment  of  the  purchase  price  (as 
in  decree  for  sale) ;  provided,  however,  that  no  bid  should  be  received  at 
such  sale  unless  the  bidder  should  offer  to  pay  in  cash,  and  if  the  bid 
should  be  accepted,  should  pay  in  cash,  and  in  gold  coin  of  the  United 
States,  to  the  master  at  the  time  and  place  of  said  sale  a  sufficient  amount 
to  pay  the  costs  of  this  suit,  together  with  the  costs  and  expenses  of 
executing  the  said  decree  and  of  making  said  sale,  and  the  allowances  in 
said  decree  made  to  said  master  in  chancery  as  compensate  the  said  mort- 
gaged property  and  the  premises  in  said  sale,  and  compensation,  etc. 
(state  amounts  required  by  decree  to  be  paid  in  cash) ;  that  the  master 
return  the  cash  proceeds  of  said  sale  into  the  registry  of  this  Court,  to 
be  disbursed  by  the  clerk  of  said  Court,  as  in  said  decree  directed;  and 
further,  that  if  at  such  sale  the  said  mortgaged  property  should  be  sold 
for  cash  only,  the  said  master,  after  the  confirmation  of  such  sale,  should 
deposit  the  entire  purchase  money  into  the  registry  of  this  Court;  that 
upon  the  completion  and  confirmation  of  any  sale  made  under  and  in  pur- 
suance of  said  decree,  the  said  — — ,  master  in  chancery  as  aforesaid, 

should  make,  execute  and  deliver  to  the  purchaser  or  purchasers  of  said 
property  a  good  and  sufficient  deed  of  conveyance  in  fee  simple,  which 
deed  should  specify  the  property  so  purchased  and  sold  and  the  sum  paid 
therefor,  and  that  the  said  defendant,  by  its  proper  corporate  officers,  join 

in  the  execution  of  said  deed;  that  the  said ,  master  in  chancer}' 

as  aforesaid,  make  report  of  his  acts  and  doings  under  said  decree,  with 
all  convenient  speed  after  said  sale  shall  have  taken  place. 

And  in  and  by  which  writ  venditioni  exponas  said  master  was  further 
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directed  that  in  advertising  said  sale,  in  addition  to  noticu  by  advertise- 
irent  as  in  said  decree  directed,  he  should  cause  to  be  posted  a  printed 
notice  thereof,  in  not  less  than  three  public  places  in  each  of  the  counties 
in  which  said  properties  or  any  of  the  same  are  situated,  and  that  he  should 

cause  said  sale  to  occur  on  or  after  ,  18 — . 

I,  the  subscriber,  as  said  United  States  master  in  chancery  of  said  Court, 

residing  at  the  city  of ,  county,  within  said  District 

and  State  of ,  who  was  by  saia  Court  so  ordered  to  make  sale  of 

said  properties  in  said  decree  mentioned,  set  forth  and  described,  do  re- 
spectfully certify  and  report  that  I  advertised  all  and  singular  the  said 
mortgaged  property  and  the  premises  in  said  decree  and  hereinafter  more 
specifically   described,    mentioned,    referred    to    and   contained,    at    and    in 

front  of  (place  of  sale),  on  day,  the  day  of  ,  A. 

D.  18 — ,  at  the  hour  of  - — o'clock  noon  of  that  day,  as  an  entirety  and  aa 
one  property,  and  not  in  separate  parcels,  and  upon  the  terms  and  con- 
ditions of  sale  as  in  said  decree  and  in  said  advertisement  in  said  notice 
of  sale  set  forth  for  seven  weeks  successively,  as  follows,  viz.,  by  causing 
a  printed  notice  thereof  to  be  securelj^  fastened  up  and  posted  in  not  less 
than  three  public  places  in  each  of  the  counties  in  which  said  properties, 
or  some  part  or  portion  of  the  same,  are  situated,  that  is  to  say  [state 
where],  and  by  causing  a  true  correct  copy  of  such  notice  to  be  printed  once 

in  each  week,  that  is  to  say,  on day  of  each  and  every  of  said  seven 

weeks   successively,  immediately  prior   to  and   preceding   said   sale   in   the 

" ,"  a   daily  newspaper   published   at   the    city   of   — — ,  in 

county,  State  of  ,   within  said  district,  and  of   gen- 


€ral  circulation  in  said  ,  which  said  notice  contained  a  state- 
ment of  the  time  and  place  of  sale,  the  terms  and  conditions  thereof, 
as  in  said  decree  prescribed,  and  a  description,  describing  briefly  tlie  mort- 
gaged property  and  premises  to  be  sold,  as  appears  in  affidavits  hereto  at- 
tached irarked  Exhibit  "A"  and  Exhibit  "B." 

And  I  further  return,  certify  and  report  that  on  said day, 

,  A.  D.  18 — ;  the  day  on  which  the  said  premises  were  so  adver- 


tised to  be  sold  as  aforesaid,  I,  as  said  master,  attended  at  the  time  and 
place  fixed  for  said  sale,  and  exposed  said  properties  and  premises  for 
sale,  at  public  sale,  to  the  highest  bidder,  upon  the  terms  and  conditions 
in  said  decree  and  in  said  notice  stated,  and  according  to  the  rules  and 
practice  of  this  Court,  and  the  said  properties  and  premises  were  then  and 

there  by  me,  as  such  master,  fairly  struck  ofl"  to ,  at  and  for  the 

sum  of  one  million  dollars,  the  said  being  the  highest  bidder  there- 
for, and  that  being  the  highest  best  sum  bidden  for  the  same. 

And  I  do  further  certify  and  report  that  I  have  executed,  acknowledged 
and  delivered  to  said  purchaser  the  usual  master's  certificate  of  purchase 
of  said  properties  and  premises,  and  return  herewith  the  cash  proceeds  of 

said  sale,  namely,  the  sum  of  ,  into  the  registry  of  this  Court, 

as  directed  in  and  by  said  decree;  that  said  purchasers  elected  and  do  elect 
to  use  and  apply  in  making  part  payment  therefor,  etc. 

And  I  do  further  return,  certify  and  report  that  the  moneys  arising 
from  said  sale  are  insufficient  to  j)ay  the  said  costs  and  expenses  and  fees, 
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and  all  allowances  made  bj-  the  said  decree,  and  I  do  specify  the  amount  of 
such  deficiency  to  be,  and  the  same  is,  the  sum  of . 

And  I  do  further  return,  certify  and  report  that  the  properties  and 
premises  so  by  me,  as  said  master,  sold,  and  certificate  of  purchase  of  which 
has  by  me,  as  such  master,  been  executed,  acknowledged  and  delivered,  were 
and  are  described,  mentioned  and  referred  to  in  said  decree,  and  in  said 
certificate  so  by  me  executed  and  delivered  as  aforesaid,  that  is  to  say. 

Statement  of  master's  fees,  commissions  and  disbursements  on  the  sale 
referred  to  in  the  preceding  report  and  such  other  costs  as  are  not  included 
in  the  taxed  bill  of  costs  in  this  cause: 

CJompensation  of  master  agreed  upon,  as  inserted   in  decree 

Expenses  of  master  to  and  from  in  matter  of  taking 

proof,   etc 

Costs  and  expense  of  posting  notice  of  sale  in  counties  as  directed 

Cost  of  publication  of  notice   of  sale    

Cost  of  making  copies  of  schedules 

> 
As  United  States  Master  in  Chancery,  Etc. 
[Seal  United  States  Master  in  Chancery.] 

F.  670. 
Motion  for  Confirmation  of  Sale. 
[Title  of  Court  and  Cause.] 

Comes  now  the  above-named  complainant  and  moves  the  Court  to  con 
firm  the  sale  which  was  made  by  Eben  Smith,  Esq..  U.  S.  Master  in  Chan- 
cery, District  of  Washington,  Northern  Division,  in  pursuance  of  the 
decree  rendered  in  this  cause  on  the  22d  day  of  November,  1895,  and  of 
the  writ  venditioni  exponas  issued  out  of  this  Court  March  3,  1896,  which 
said  writ  and  the  report  of  said  master  of  his  actions  thereon  was  filed 
in  this  Court  on  the  20th  day  of  May,  1896. 

STRUVE,  AXLEN,  HUGHES  &  McMICKEN, 

Solicitors  for  Complainant. 
F.  671. 
Order  Confirming  Sale. 
[Title  of  Court  and  Cause.] 

The  report  of  Eben  Smith,  United  States  Master  in  Chancery  for  the 
District  of  Washington.  Northern  Division,  having  been  filed  in  this  Court 
on  the  20th  day  of  May.  A.  D.  1896.  showing  that  on  the  16th  day  of  May, 
A.  D.  1896,  at  the  hour  of  twelve  o'clock  noon  of  that  day,  he  sold  at 
public  auction  to  a  Committee  of  the  First  Mortgage  Bondholders  of  the 
said  defendant,  Seattle.  Lake  Shore  &  Eastern  Railway  Company,  com- 
posed of  Morton  S.  Paton,  H.  0.  Armour,  E.  D.  Christian  and  J.  D.  Smith, 

of  New  York  City,  of  the  sum  of  dollars,  all  the  property  of 

the  said  defendant  Railway-  Company  specifically  mentioned  and  described 
in  the  bill  of  complaint  in  the  report  of  the  master  filed  herein,  on  tte 
3d  day  of  October,  1895,  and  in  the  decree  of  Court  in  the  above-entitled 
cause;  and 

2812 


I'rocedure]  EQUITY    FORMS.  :•■.   (iT::. 

Afterward,  on  the  20th  day  of  May,  A.  D.  1S96,  written  objections  Iiav- 
ing  been  filed  by  and  on  behalf  of  A,  B  and  C,  claiming  themselves  to  be 
creditors  of  the  said  defendant,  the  Seattle,  Lake  Shore  &,  Eastern  Rail- 
way Company,  and  of  the  receivers  thereof;  and 

Afterwards,  on  the  1st  day  of  Jmie,  1896,  the  said  defendant,  Seattle, 
Lake  Shore  &  Eastern  Railway  Company,  appearing  by  its  attorneys, 
Asliton  &  Chapman,  and  having  filed  its  written  objections  to  the  report 
of  the  said  master  and  the  confirmation  of  the  said   sale ;   and 

Afterwards,  on  the  8th  day  of  June,  1896,  all  the  objections  of  each  of  the 
aforesaid  objectors  to  the  report  of  said  master  and  to  the  confirmation 
of  said  sale  coming  on  for  hearing,  complainant  being  represented  by 
Messrs.  Struve,  Allen,  Hughes  &  McJIicken,  its  solicitors,  and  the  said 
defendant  appearing  by  its  solicitors,  Messrs.  Ashton  &  Chapman,  and  A, 
B  and  C,  all  appearing  by  their  solicitors,  etc.,  and  the  said  objections 
being  each  duly  presented  and  argued  by  the  counsel  for  the  respective 
parties  in  interest,  the  same  were  by  the  Court  taken  under  advisement ; 
and 

Xow,  on  this  9th  day  of  June,  A.  D.  1896,  the  Court  having  fully  con- 
sidered the  said  objections  and  the  arguments  of  counsel  thereon,  and  it 
appearing  to  the  Court  that  the  said  sale  was  dulj'  and  regularly  made 
by  said  master  in  accordance  with  law  and  the  course  and  practice  of  this 
Court,  and  in  the  manner  provided  in  the  said  decree,  the  Court  being 
duly  advised  in  the  premises,  it  is  therefore  ordered  by  the  Court  that  the 
said  objections,  and  all  of  them,  be  and  the  same  are  hereby  overruled,  to 
which  order  of  the  Court  the  said  several  parties  objecting  do  eaeh  except, 
and  their  exceptions  are  allowed. 

Wherefore  it  is  by  the  Court  ordered,  adjudged,  and  decreed  that  the  said 
report  of  the  said  master  and  the  said  sale  by  him  made  as  set  forth  in 
his  said  report,  be,  and  the  same  is,  hereby  approved  and  confirmed;  and 
it  is  further  ordered,  adjudged,  and  decreed  that  proper  and  legal  con- 
veyances of  all  of  the  said  property  so  sold  are  hereby  directed  to  be 
executed  to  the  said  purchasers  in  the  manner  and  by  the  parties  pro 
vided  for  by  the  decree  of  this  Court  made  and  entered  herein  on  the  22d 
day  of  November,  A.  D.  1896,  to  which  said  orders  of  the  Court  the  said 
several  parties  objecting,  do  each  except,  and  their  exceptions  are  allowed. 

Done  in  open  Court  this  9th  day  of  June,  A.  D.   1896. 

C.  H.  HANFORD, 
Judge. 
F.  672. 

Notice  Claiming  Exemption  of  Certain  Property  from  Sale. 
[Title  of  Court  and  Cause.] 

To  the  Honorable  Eben  Smith,  United  States  Master  in  Chancery,  District 
of  Washington,  Northern  Division: 

You  will  please  take  notice,  that  the  defendant  in  this  cause  claims 
and  asserts  that  the  mortgage  being  foreclosed  herein,  does  not  cover  two 
thousand  five  hundred  shares  of  the  capital  stock  of  the  Union  Depot 
Company  of  Spokane   Falls,  Washington,   which  stock   is   particularly   do- 
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scribed  in  Schedule  "4E,"  annexed  to  Exhibit  Four  of  your  report  in  tliis 
cause,  the  said  stock  being  mentioned  and  described  in  your  notice  of  sale 
in  this  cause  dated  April  1st,  1896,  nor  does  said  mortgage  cover  the  lease 
hold  estate  for  the  period  of  ninety-nine  years  in  and  to  certain  property 
leased  by  said  depot  company,  and  situate  in  or  near  the  city  of  Spokane, 
and  said  State,  which  leasehold  estate  is  also  described  in  the  schedule 
above  referred  to. 

Defendant  contends  and  asserts  that  under  the  terms  of  said  mortgage, 
and  under  the  law,  said  stock  and  said  leasehold  estate,  is  not  included 
therein,  and  should  not  be  sold  by  you  pursuant  to  the  decree  herein  and 
said  notice  of  sale,  and  your  are  hereby  requested  to  make  due  publication 
of  this  notice  at  the  time  and  place  of  sale,  in  order  that  any  purchaser, 
or  purchasers,  at  said  sale  may  be  duly  informed  of  the  same. 

Respectfully, 
SEATTLE,  LAKE  SHORE  &  EASTERN  RAILWAY  COMPANY, 

By  ASHTON  &  CHAPMAN, 

Its  Solicitors. 
F.  673. 
Objections  to  Confirmation  of  Sale. 
[Title  of  Court  and  Cause.] 
Comes  now  the  defendant  herein  and  excepts  to  the  master's  report  and 

return  of  sale  herein  filed  in  this  Court  on  the    day  of  , 

18—.  and  objects  to  the  confirmation  of  said  sale  upon  the  following 
grounds : 

First. 

The  sale  and  the  report  thereof  includes  property  not  covered  by  the 
mortgage  in  this  cause,  and  this  Court  was  without  authority  or  power  to 
decree  the  foreclosure  of  said  mortgage  against  such  property  and  without 
jurisdiction  to  order  and  direct  the  sale  thereof,  the  property  herein  re- 
ferred to  being,  etc. 

Second. 

That  on  the  date  of  said  sale  and  prior  to  the  commencement  thereof 
the  defendant  herein  by  its  counsel,  served  upon  the  master  conducting 
said  sale  a  notice,  the  original  of  which  was  filed  in  this  Court  on  the 
day  of ,  18 — ,  and  which  notice  stated  that  the  defend- 
ant was  the  owner  of  said  ;  that  the  same  was  not  covered  by 

the  mortgage  being  foreclosed  in  this  action  and  requested  the  said  master 
to  make  due  publication  of  said  notice  at  the  time  and  place  of  sale  in 
order  that  any  purchaser  or  purchasers  at  said  sale  might  be  duly  in- 
formed thereof.  That  the  master  failed  and  neglected  to  so  publish  said 
notice  at  the  time  and  place  of  sale,  but  permitted  counsel  for  this  de- 
fendant to  do  so  in  the  presence  of  the  purchasers  and  prior  to  the  pur- 
chase thereof.  That  said  notice  was  thereafter,  and  after  the  same  had 
been  read  at  said  sale,  by  counsel  for  defendant,  redelivered  to  said  master 
and  the  master  prior  to  the  report  herein  was  requested  to  return  the  said 
notice  with  his  report  with  statement  therein  showing  that  the  same  had 
been  read  at   the  time  and   place  of   sale.     That   said   master  failed  and 
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neglected  to  return  said  notice  witli  his  report  of  sale  or  in  aiij  manner 
to  refer  to  said  notice  in  his  report.     Whereupon  the  defendant  caused  the 

original   of  this   notice   to  be  filed   in   this   Court   on   the  inst.,  as 

aforesaid. 

Third. 

That  the  total  amount  of  principal,  interest,  costs,  allowances  to  officers 
of  this  Court,  and  disbursements  to  he  made  at  said  sale  was  the  sum  of 

.     That  the  amount  bid  at  said  sale  was  but  ,  of  which 

sum  but  was  paid  in  cash,  the  balance  of  said  bid, ,  being 

paid  with  the  bonds  secured  by  the  mortgage  being  foreclosed  in  this  action, 
and  pursuant  to  the  terms  of  said  mortgage,  leaving  a  deficiency  judgment 
against  this  defendant  amounting  to  the  sum  of  ,  and  the  defend- 
ant doth  here  aver  that  said  purchase  price  was  entirely  inadequate  and 
not  more  than  one-tenth  or  one-twentieth  of  the  full  value  of  the  property 
sold,  estimating  the  same  upon  a  fair  and  reasonable  basis;  that  said  sale 
was  so  conducted  that  the  greater  amount  could  not  be  r(>alized  therefrom, 
from  the  fact  that  the  property  was  sold  together  in  bulk,  whereas  much 
of  the  property  consists  of,  etc.,  which  should  have  been  sold  separately. 
(State  any  other  objections.) 

J^'itth. 

That  the  Court  is  without  jurisdiction  or  power  to  coniirm  said  sale  for 
the  reason  that  this  case  has  been  duly  and  regularly  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Judicial  Cir- 
cuit. 

Sixth. 

That  the  Court  is  without  jurisdiction  or  power  to  confirm  said  sale  for 
the  reason  that  the  allegations  in  the  bill  of  complaint  in  this  action  are 
insufficient  to  vest  this  Court  with  jurisdiction  over  this  defendant  or  of 
the  properties  involved  in  this  action  and  sold  by  said  master  as  aforesaid. 

Seventh. 

Defendant  objects  to  the  confirmation  of  said  sale  and  to  the  report  of 
said  master  from  the  fact  that  said  master  was  without  power  or  au- 
thority to  make  the  same  by  or  on  account  of  the  want  of  jurisdiction 
over  the  defendant  or  its  properties  and  on  account  of  the  allegations  in 
the  bill  of  complaint  herein  being  insufficient  to  confer  jurisdiction  upon 
this  Court.  And  for  the  further  reason  that  the  mortgage  being  foreclosed 
in  this  action  and  for  the  foreclosure  of  which  the  bill  of  complaint  was 
drawn  and  filed  in  this  Court,  and  upon  which  the  decree  and  order  of  sale 
herein  are  based,  is  insufficient  to  cover  a  large  amount  of  personal  prop- 
erty involved  in  the  notice  of  sale  and  sold  by  said  master,  as  appears  from 

his  report  herein,  which  personal  property  is  not  attached  to  , 

so  as  to  form  a  part  or  parcel  of  the  real  estate  composing  the  same  from 
the  fact  that  said  mortgage  is  not  executed  in  manner  and  form  as  pre- 
scribed by  the  statutes  of  the  State  of ,  pertaining  to  the  execu- 
tion of  mortgages  covering  personal  property. 
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Wherefore  defendant  prays  tliat  said  sale  be  not  confirmed  and  that  the 
same  shall  be  vacated  and  held  for  naught. 


Solicitors    for   defendant. 
F.  674. 
Order  Appointing  Master  to  Execute  Deed. 
[Title  of  Court  and  Cause.] 

This  cause  coming  on  to  be  heard  on  this day  of ,  18 — , 

on  the  motion  of  said  complainant  heretofore  filed  herein  for  the  appoint- 
ment of  a  commissioner  to  execute  a  deed  for  and  on  behalf  of  the  XY 
Company  to  CD  and  EF,  who  were  the  purchasers  at  the  said  sale  made 
by  the  master  of  this  Court  of  the  properties  of  said  defendant  under  the 
final  decree  made  in  this  cause,  and  it  appearing  to  the  satisfaction  of  the 
Court  that  the  said  defendant,  XY  Company,  has  failed  and  refused  to 
comply  with  the  order  of  this  Court  requiring  it,  by  its  proper  officers, 
to  join  in  the  execution  of  the  deed  of  conveyance  to  be  made  by  Eben 
Smith,  master  in  chancery,  of  the  property  sold  under  said  decree: 

It  is  therefore  now  here  ordered  that  Eben  Smith  be,  and  he  is  hereby 
appointed,  a  special  master  to  execute  the  deed  for  and  on  behalf  of  the 
said  XY  Company,  conveying  to  said  purchasers  above  named  all  tlie 
right,  title,  and  interest  of  said  company  in  and  to  all  of  the  property 
mentioned  and  described  in  said  decree  rendered  in  this  cause,  and  thereby 
authorized  to  be  sold,  and  that  the  said  Eben  Smith,  special  master  as 
afore.said,  be  authorized  and  directed  to  execute,  acknowledge  and  deliver 
the  said  deed  of  conveyance  to  the  purchasers  above  mentioned. 


Judge. 
F.  675. 
Master's  Report  of  Execution  of  Deed. 
[Title  of  Court  and  Cause.] 

To  the  Circuit  Court  of  the  United  States,  District  of  ,  

Division.     Hon.  ,  Judge. 

In  pursuance  and  by  virtue  of  an  order  of  the  above-entitled  Court,  dated 
,  18 — ,  in  and  bv  which  it  was  ordered  that  be, 


and  he  was  thereby,  appointed  a  special  master  to  execute  the  deed  for  and 
on  behalf  of  the  XY  Co.,  conveying  to  said  purchasers  (in  said  order  named, 
to  wit — who  were  the  purchasers  at  the  said  sale  made  by  the  master  of 
this  Court  of  the  properties  of  said  defendant  under  the  final  decree  in  this 

cause)  all  the  right,  title  and  interest  of  said  in  and  to  all  of 

the  property  mentioned  and  described  in  said  decree  rendered  in  this  cause, 

and  thereby  authorized  to  be  sold,  and  that  said ,  special  master 

as  aforesaid,  be  and  he  was  authorized  and  directed  to  execute,  acknowl- 
edge and  deliver  the  said  deed  of  conveyance  to  the  purchasers  above  men- 
tioned. 

T,  the  undersigned  special  master  so  as  aforesaid  appointed,  residing 
at  the  city  of  ,  county,  ,  do  hereby  re- 
spectfully certify  and  report  that,  as  such  special  master,  I  have  executed 
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iind  acknowledgad  said  deed  for  and  on  bolialf  of  the  said  XY  Company 
to  said  purchasers  above  named  all  the  right,  title  and  interest  of  said 
company  of,  in  and  to  all  of  the  property  mentioned  and  described  in 
said  decree  rendered  in  this  cause  and  thereby  authorized  to  be  sold,  and 
here  and  now  present  the  same  to  this  Honorable  Court  for  examination  and 
approval. 

All  which  is  respectfully  submitted. 

Dated ,  ^  18_. 

ISeal] 

A3  Special  Master  as  Aforesaid. 


Fed.  Proc. — 177.  2817 


CHAPTER  27. 


MISCELLANEOUS  EQUITY  FORMS. 


F.  680.     Praecipe  for  subpoena. 

F.  68L     Subpoena   ad  respondendum. 

F.  682.     Marshal's  return. 

F.  683.    Alias  subpoena  ad  respondendum. 

F.  684.     Appearance  of  defendant. 

F.  685.     Praecipe  for  appearance  of  defendant. 

F.  686.     Praecipe  for  default. 

F.  687.     Petition  for  leave  to  file  supplemental  bill. 

F.  688.     Notice   of   application   for   leave   to   file   bill    for   appointment   of 
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of  the  plainitfi". 
F.  691.     Affidavit  for  suit  in  forma  pauperis. 
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pauperis. 
F.  693.     Petition  for  a  rehearing  of  case. 
F.  694.     Memorandum  of  costs  and  disbursements. 
F.  695.     Objections  to  cost  bill. 
F.  696.     Clerk's  ruling  on  memorandum  of  costs. 
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F.  680. 


Praecipe  for  Subpoena. 
[Title  of  Cause.] 
,  Esq.,  Clerk  Circuit  Court, 


District  of 


You  will  please  issue  a  subpoena  to  the  defendant  X  Y,  in  the  above- 
entitled  cause,  returnable  on  the  . 

Dated ,  IS—, 


Solicitor  for  Complainant. 
(Address. ';i 
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F.  083. 


F.  681. 

Subpoena  ad  Respondendum. 

United  States  ut   An.eiifa. 

In  the  Circuit  Court  of  the  United  States,  Circuit,  

District  of . 

In  Equity. 
The  President  of  the  United  States  of  America,  Greeting,  To  R  S,  V  W, 
and  X  Y. 
You   are   hereby   coranianded   that    you   be  and   appear   in    said   Circuit 

Court  of  the  United  States  aforesaid,  at  the  courtroom  in  ,  on  tlie 

—  day  of ,  A.  D.  18 — ,  to  answer  a  bill  of  complaint  exhibited  against 

you  in  said  court  by  A  B,  who  is  a  citizen  of  the  State  of  ,  and 

to  do  and  receive  what  the  said  Court  shall  have  considered  in  that  behalf. 

And  this  you  are  not  to  omit,  under  the  penalty  of  five  thousand  dollars. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the 

Supreme  Court  of  the  United  States,  this  day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  and  of  our  Independ- 
ence the  th. 

[Seal]  , 

Clerk. 
Memorandum  Pursuant  to  Rule  12,  Supreme  Court,  U.  S. — You  are  hereby 
commanded    to   enter   your   appearance   in    the   aboA'e    suit,   on   or   before 
the    first   Monday    of   August    next,   at   the    clerk's    office    of   said   Court, 
pursuant  to  said  bill;  otherwise  the  said  bill  will  be  taken  pro  confesso. 


Clerk 


F.  682. 
Marshal's  Return. 

United  States  Marshal's  Office, 

District  of . 


I  hereby  certify   that   I  received   the   within    writ   on   the  day  of 

,  18 — ,  and  personally  served  the  same  on  the day  of  , 

18 — ,  on  said  ,  by  delivering  to  and  leaving  with  said  , 

said  defendants  named  therein,  at  the  city  of  ,  in  said 

district,  an   attested  copy  thereof. 

,  ,   18—. 


U.  S.  MarshaL 


By 


F.  683. 

Alias  Subpoena  ad  Respondendum. 

United   States    of   America. 

Circuit  Court  of  the  United  States, Judicial  Circuit, 

of . 
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In  Equity. 
The  President  of  the  United  States  of  America,  Greeting  to  X  Y. 

You  are  hereby,  as  you  have  heretofore  been,  commanded  that  you  be  and 
appear  in  said  Circuit  Court  of  the  United  States  aforesaid,  at  the  court- 
room in ,  on  the day  of ,  A.  D.  18 — ,  to  answer  a  bill 

of  complaint  exhibited  against  you  in  said  court  by  ,  who  is   a 

citizen   of   the   State  of  ,   and   to  do   and   receive  what   the    said 

Court    shall    have    considered    in   that    behalf.     And    this    you    are    not    to 
■omit,  under  penalty  of  five  thousand  dollars. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the 

United   States    this  day  of  ,  in  the   year   of  our   Lord  one 

thousand  eight  hundred  and  ,  and  of  our  Independence  the  120th. 

[Seal.]  , 

Clerk. 

By- , 

Deputy  Clerk. 

Memorandum  Pursuant  to  Rule  12,  Rules  of  Practice  for  the  Courts  of 
Equity  of  the  United  States.- — You  are  hereby  required  to  enter  your  ap- 
pearance in  the  above  suit,  on  or  before  the  first  of  next,  at 

the  clerk's  office  of  said  court,  pursuant  to  said  bill;   otherwise  the  said 
bill  will  be  taken  pro  confesso. 


Clerk. 


Deputy  Clerk. 
[Endorsed] : 

United  States  Marshal's  Office, 
District  of  . 


I  hereby  certify  that  I  received  the  within  writ  on  the day  of , 

18 — ,  and  personally  served  the  same  on  the  day  of  ,  18 — ,  on 

,  by  delivering  to  and  leaving  with  ,  said  defendant  named 

therein,  at  the  city  of  ,  in  said  district,  an  attested  copy  thereof. 

,  ,  18-. 


U.  S.  Marshal. 

By  , 

Deputy. 
F.  684. 
Appearance  of  Defendant. 
[Title  of  Court  and  Cause.] 
To  the  Clerk: 

We  hereby  enter  our  appearance  as  solicitors  and  counsel  for  defendant 
in  the  above-entitled  suit. 

Dated ,    18—.  . 


Solicitors  and  Counsel  for  Defendant. 
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F.  085. 
Praecipe  for  appearance  of  Defendant. 
[Title  of  Court  and  Cause] 
To  the  Clerk  of  the  above-entitled  Court: 

You  will  please  enter  our  appearance  as  solicitors  for  defendant  in  the 
above-entitled  cause. 

Dated  .  (Signed)   . 

F.  686. 
Praecipe  for   Default. 
[Title  of  Court  and  Cause.] 

To  ,  Clerk. 

You  will   please  enter  the  default  of  the  defendant  herein  for  want   of 
answer  in  the  above-entitled  cause. 


Solicitor  for   Plaintiff. 
F.  687. 
Petition  for  Leave  to  File  Supplemental  Bill. 
[Title  of  Court   and  Cause.] 

To  the  Honorable,  the  Judges  of  the  United  States  Circuit  Court  of  the 
District  of ,  in  the Circuit,  Sitting  in  Equity: 

The  petition  of  A  B,  the  above  complainant,  respectfully  shows  that  on 

or  about  the  day  of  ,  18 — ,  your  petitioner  filed  its  bill  in  this 

honorable  Court  against  X  Y,  for  the  purpose  of  foreclosing  a  mortgage 
upon  the  property  of  said  ,  defendant,  for  an  injunction  and  re- 
ceiver, and  for  other  relie'. 

And  your  petitioner  funher  shows  that  the  said  X  Y'  appeared  to  the 
said  bill.  That  since  the  said  appearance  of  said  defendant  was  entered 
additional  interest  has  became  due  on  the  [bonds  secured  by  the  mortgage 
sought  by  said  bill  to  be  foreclosed],  and  the  defendant  has  made  de- 
fault in  the  payment  of  interest  upon  bonds  executed  bj'  it  and  secured  by 
another  mortgage  to  M  X,  and  the  said  il  X  claims  to  have  an  interest  in, 
or  lien  upon,  the  property  and  premises  covered  by  the  mortgage  sought 
to  be  foreclosed  herein;  wherefore  your  petitioner  is  advised  that  it  i.9 
necessary  to  bring  the  said  M  X  before  this  Court  as  a  party  defendant  to 
this  suit. 

Your  petitioner  therefore  prays  that  leave  may  be  granted  to  it  to  file  an 
amended  and  supplemental  bill  against  the  said  X  Y,  defendant,  and 
against  the  said  M  X,  setting  out  the  amount  of  interest  that  has  beccome 
due,  since  the  filing  of  the  original  bill  herein,  upon  the  bonds  secured  by  the 
mortgage  sought  to  be  foreclosed  hereby,  and  for  the  purpose  of  making 
the  said  M  X  a  party  defendant  to  this  suit,  with  proper  and  apt  words  to 
charge  it  as  such,  and  with  such  prayer  for  relief  as  may  be  proper,  and 
for  such  other  and  further  relief  as  to  your  Honors  shall  seem  just  and 
equitable. 
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V.  68S. 
Notice  of  Application  for  Leave  to  File  Bill  for  Appointment  of  Receiver. 
[Title  of  Court  and  Cause.] 

To  said  ,  and  to ,  its   Solicitor. 

Please  take  notice  that  at  the  hour  of  ten  o'clock,  in  the  forenoon,  of 

the  day  of ,  18 — ,  or  as  soon  thereafter  as  counsel  can  be  heard, 

the  said  plaintiff,  ,  will  apply  to  the  said  Court  for  permission 

to  file   a  bill  of   complaint  therein,   a   copy  of   which   is   hereto  attached, 
marked  "Exhibit  A,"  and  ask  of  said  Court  the  appointment  of  a  receiver 

in  said  suit,  and  the  extension  of  the  receivership  of  ,  therein, 

which   application   will   be  based   upon  the   affidavit,   a   copy   of   which  is 
attached  hereto,  marked  "Exhibit  B." 


Solicitors  for  Plaintiff. 
F.  689. 
—Affidavit  in  Support  Thereof. 


State  of 


City  and  County  of  . 

Affidavit  of  M.   P. 
M  P,  being  first  duly  sworn,  on  his  oath  deposes  and  says,  that  on  the 

day  of  ,  18 — ,  the  Railway  Company,  then  being  a 

corporation  duly  incorporated  under  the  laws  of  the  territory  of  — — , 

duly  executed  and  delivered  to  the  U  T  Company,  then  a  corporation  duly 

incorporated  under  the  laws  of  the  State  of  ,  its  certain  mortgage, 

by  which  it  conveyed  the  property  therein  described,  to  secure  the  payment 
of  certain  bonds  of  said  railway  company  therein  described,  at  the  time 
and  manner  therein  set  forth,  which  said  mortgage  has  been  duly  recorded 

in  — ,  ,  in   vol.  ,  in  the   mortgage  records  of  said 

county  and  a  true  copy  of  which  said  mortgage  is  hereto  attached,  marked 
Exhibit    '-A." 

That  this  affiant  is  the  owner  and  holder  of  bonds  executed  and 

delivered  by  the  said  railway  company,  and  the  payment  of  which  is  secured 
by  said  mortgage. 

That    said   railway    company   duly    executed   and    delivered   of   its   said 

bonds  in  all  bonds  to  said  trust  company,  and  that  said  railway 

company  afterward  caused  to  be  redeemed  and  canceled  of  said 

bonds  so  deliverd,  and  the  remaining  bonds  are  now  outstanding  in 

the  hands  of  various  persons  and  bodies  corporate,  who  purchased  them 
and  hold  the  same  in  good  faith  from  said  railway  company  after  the 
same  had  been  duly  certified  by  said  Trust  Company  at  the  re- 
quest of  said  railway  company. 

That  the  said  railway  company  on  the  day  of  ,  made  default 

in  the  payment  of  the  semiannual  interest  of  said  bonds,  which  was  then 
due  and  payable  on  said  day  according  to  the  terms  of  said  bonds,  after 
the  interest  due  on  said  day,  and  as  represented  l)y  coupons  attached  to 
each  of  said  bonds,  had  been  duly  demanded  of  said  railway  company  at 
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its  office  or  agency  in  the  city  of  ,  according  to  the  terms  of  said 

bonds,  and  that  the  same  still  remains  due  and  unpaid. 

That  thereafter  the  owners  and  holders  of  said  bonds,  being 

more  than  five-sixths  of  the  entire  issue  of  said  bonds,  subscribed  a  cer- 
tain agreement  for  the  purpose  of  enforcing  and  protecting  their  rights 
under  said  bonds  and  mortgage,  whereby  they  agreed  with  each  other  and 
the  committee  of  bondholders  thereby  appointed  and  hereafter  referred  to, 

and  among  other  things,  tiiat  the  said  commmittee  should  consist  of  

and  this   affiant,  and  that   said  committee   should   have   all    the 

powers  and  authority  particularly  set  forth  in  said  agreement,  a  true 
copy  of  which  is  hereto  attached,  marked  Exhibit  "B." 

The  said  affiant  was  afterward  elected  as,  and  he  is  now,  the  chairman 
of  said  committee. 

That  said  committe  afterward  requested  said  trust  company  to  fore- 
close said  mortgage  for  the  nonpayment  of  said  unpaid  interest  due  on 
said   bonds. 

That  at  a  regular  meeting  of  said  committee  held  on  the  day  of 

,   18 — ,   all    members   being   present,   a   resolution   was   duly   passed 

recommending  the  appointment  of  ,  being  a  disinterested,  suitable, 

and  competent  person,  as  a  receiver  in  the  suit  to  be  brought  for  the  fore- 
closure of  said  mortgage,  and  that  this  affiant,  as  chairman,  should  request 
the  said  trust  company,  as   plaintiff,  to  nominate  to  the  Court  the  said 

— — ,  as  receiver,  if  the  Court  should  grant  the  prayer  of  the  complaint 

in  that  behalf. 

(Signed)  M.P. 

F.  690. 

Petition  for  the  Appointment  of  a  Guardian  Ad  Litem  on  Petition  of  the 

Plaintiff. 
[Title  of  Court  and  Cause.] 

(Commencement,  Form  No.  G87.) 

*     *     *     *     Showeth: 

That  the  bill  in  this  suit  was  filed  against  the  defendant  to  foreclose 
a  m;irtgage  executed  by  the  father  of  said  defendant,  who  is  now  deceased, 
in  his  lifetime,  to  your  petitioner,  and  praying  for  a  sale  of  the  mortgaged 
premises,  and  that  the  said  defendant  claims  an  interest  in  the  said  prem- 
ises as  heir  of  her  father,  and  said  defendant  X  Y  resides  in  the  town  of 

,  and  is,  as  your  petitioner  is  informed  and  belives,  an  infant  under 

the  age  of  twenty-one  years,  viz.,  of  the  age  of  fifteen  years  and  upwards; 

and  that  on  the day  of ,  process  in  this  suit  was  duly  served  on 

the  said  X  Y  requiring  her  to  appear  and  answer  the  said  bill,  returnable 
on  the  day  of  .  And  your  petitioner  further  show.s,  that  al- 
though more  than   days   have   elapsed   since   the   day   of  appearance 

named  in  said  process,  no  guardian  ad  litem  has  yet  been  appointed  for 
such  infant  or  applied  for  by  her,  or  by  any  person  on  her  behalf,  to  the 
knowledge    or  belief   of   your   petitioner. 

Your  petitioner  therefore  prays  that  [M  N,  the  clerk  of  this  court]  may 
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be  appointed  guardain  ad  litem  of  such  infant  defendant,  to  appear  and 
defend  tliis  suit  on  her  behalf. 

And,  etc. 

F.  691. 
Affidavit  for  Suit  in  Forma  Pauperis. 
[Title  of  Court  and  Cause.] 

A  B,  of ,  oemg  auiy  sworn,  maKes  oatn  anu  says: 

First.  That  he  is  a  citizen  of  the  United  States  and  of  this  State 
of . 

Second.  That  he  is  the  plaintiff  named  in  a  bill  of  complaint,  this  day 
filed  in  this  honorable  Court,  wherein  X  Y  is  defendant,  and  that  by  said 
bill  this  deponent  seeks  (state  briefly  the  alleged  cause  of  action.) 

Third.  That  this  deponent  believes  that  he  is  entitled  to  the  redress 
sought  to  be  obtained  by  said  bill,  and  has  a  good  cause  of  action  there- 
under. 

Fourth.  That  by  reason  of  his  poverty  this  deponent  is  unable  to  pay 
or  secure  the  costs  of  prosecuting  said  suit,  and  that  there  is  no  person 
interested  by  contract  or  otherwise  in  the  said  cause  of  action,  or  entitled 
to  share  in  the  recovery  sought  thereunder,  who  is  able  to  pay  or  secure 
said  costs. 

Fifth.  This  deponent  therefore  prays  that  he  may  have  leave  to  pros- 
ecute said  suit  in  forma  pauperis,  pursuant  to  the  statute  in  that  case  made 
and  provided. 

A.  B. 

Sworn  this  day  of  ,  18 — ,  before  me. 


F.  692. 
Petition  of  a  Defendant  to  be  Admitted  to  Defend  in  Forma  Pauperis. 

[Title,  etc.] 

Showeth: 

That  your  petitioner  has  been  served  with  copy  of  the  bill  in  this  cause; 
that  your  petitioner  is  not  worth  five  dollars  in  all  the  world,  his  wear- 
ing apparel  and  the  subject-matter  of  this  suit  only  excepted,  and  by  reason 
of  his  poverty  is  unable  to  make  his  defense  thereto,  if  not  permitted  to 
defend  in  forma  pauperis. 

Your  petitioner  therefore  prays,  that  he  may  be  permitted  to  defend  this 
suit  in  forma  pauperis  and  that  counsel  and  solicitor  may  be  assigned  to 
him  for  that  purpose. 

F.  693. 
Petition  for  a  Rehearing  of  Case. 
[Title  of  Court  and  Cause.] 

The  petition  of  X  Y,  the  above-named  defendant,  respectfully  shows: 

That  on  or  about  the day  of ,  18—,  the  complainant  herein 

exhibited  his  bill  of  complaint  in  this  honorable  court  against  your  orator 
and  other  defendants,  and  thereby  set  forth  that  he  is  the  owner  of  the 
title  to  that  certain  land  and  premises,  and  every  part  thereof,  known  as 

and  which  is  more  fully  described  in  said  complaint,  and  to  wliich 
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your  onilor  rospectfully  refers  for  a  fuller  description.  The  said  C()rni)lain- 
ant  in  his  prayer  to  said  bill  of  complaint  prayed  that  a  decree  be  entered 
quieting  title  against  your  orator  and  the  rest  of  said  defendants. 

Your  orator, ,  being  duly  served  with  j)rocoss  for  that  purpose, 

appeared  and  put  in  its  second  amended  answer  to  the  said  liill  to  the  effect 
that   (state  eliect  of  the  answer.) 

That  the  said  complainant  duly  replied  to  said  second  amended  answer, 
and  issue  having  been  joined,  and  witnesses  exam.incd,  and  the  proofs 
closed,  after  argument  thereon  before  your  Honor  a  decree  was  pronounced 

upon  the day  of  ,  18 — ,    whereby  your  Honor  decreed  tliat  the 

complainant's  title  to  the  premises  was  valid  and  efiectual  as  against  your 
orator,  after  which  said  decree  was  passed  and  entered,  and  which  said 
decree  your  orator  humbly  insists  is  erroneous  and  ought  to  be  reviewed, 
leversed,  and  set  aside  for  many  a])parent  errors  and  imperfections.  Inas- 
much as  it  apepars  by  your  orator's  answer  on  file  herein — First  (state  al- 
leged errors),  and  the  said  facts  appearing  of  record,  and  being  admitted,  no 
decree  ought  to  have  been  made  or  grounded  thereon,  but  the  said  bill 
ought  to  have  been  dismissed  for  reasons  aforesaid.  In  consideration 
whereof,  and  inasmuch  as  such  errors  and  imperfections  appear  in  the  rec- 
ord of  the  case  and  in  the  body  of  the  said  decree,  and  there  is  no  proof  to 
uphold  plaintiff's  alleged  claim  of  title  to  the  premises  described  in  said 
decree,  yovu'  orator  hopes  that  the  said  decree  will  be  reversed  and  set 
aside  and  no  further  proceedings  had  thereon.  To  the  end,  therefore,  that 
the  said  complainant  may,  if  he  can,  show  cause  why  your  orator  should 
not  have  the  relief  hereby  prayed,  and  that  for  the  reasons  and  under  the 
circumstances  aforesaid,  the  said  decree  may  be  reviewed,  reversed,  and  set 
aside  and  no  further  proceedings  taken  thereon,  and  your  orator  permitted 
to  remain  in  the  undisturbed  possession  and  enjoyment  of  said  property. 
To  the  end  that  your  orator  may  obtain  the  relief  to  which  he  is  justly 
entitled  in  the  premises,  he  now  prays  the  Court  to  grant  him  due  process 
by  an  order  requiring  the  said  complainant  to  show  cause  why  the  petition 
of  your  orator  should  not  be  granted,  and  your  petitioner  will  ever  pray. 

C  D., 
Petitioner. 


Solicitor  for  Petitioner. 

F.  694. 
Memoracdum  of  Costs  and  Disbursements. 

[Title  of  Court  and  Cause.] 
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Witness  Fees. 

Attendance  in  court  on  trial,  and  mileage  coming  and  going: 

Henry  Palmer,  2  days,  mileage  146  miles,  $10  30 

John   Noyes,  2  days,  mileage   146  miles,  10  30 

Al.  Xoddin,  2  days,  mileage  146  miles,  10  30 

D.  S.  Scott,  2  days,  mileage  140  miles,  10  30 

David  Brennan,  2  days,  mileage  146  miles,  10  30 

J.  C.  E.  Barker,  2  days,  mileage  196  miles,  12  80 

Jno.  Garforth,  2  days,  mileage  146  miles  10  30 

Jno.  McLaggin,  2  days,  mileage  146  miles,  10  30 

T.  J.  Moffitt,  2  days,  mileage  146  miles,  10  30 

W.  F.  Cobban,  2  days,  mileage,  146  miles,  10  30 

C.  H.  Hand,  2  days,  mileage,  146  miles,  10  30 

Marshals's  fees  6  00 

Clerk's  fees,  23  05 

Docket  fee,  .  20  00 

To  attending  taking  of  12  depositions,  each  $2  50  30  00 
To  making  assays  of  ores  from  ground  in  controversy  for  use  on  trial  48  00 
To  paid  T.  T.  Baker  making  survey  map  of  ground  in  controversy 

for  use  on  trial  25  00 
To  paid  register  and  receiver  of  land  office  for  filing  adverse  claim 

and  protest,  10  00 

To  paid  entry  fee  in  State  court,  5  00 

To  bill  I.  Hamburger,  stenographer,  work  in  court,  10  00 

To  bill  I.  Hamburger,  transcript  of  testimony  taken  on  trial,  62  40 


United  States  of  America. 


•County  of 
District  of 


iCST  being  duly  sworn,  deposes  and  says,  that  he  is  one  of  the  solicitors 
for  the  plaintiff  in  the  above-entitled  cause,  and  as  such  is  better  informed 
relative  to  the  above  costs  and  disbursements  than  the  said  plaintiff.  That 
the  items  in  the  above  memorandum  contained  are  correct,  to  the  best  of 
this  deponent's  knowledge  and  belief,  and  that  the  said  disbursements 
have  been  necessarily  incurred  in  the  said  cause. 

M.  N. 

Subscribed  and  sworn  to  before  me  this day  of ,  18 — •. 

[Seal]  -, 

Notary  Public,  etc. 
F.  695. 

Objections  to  Cost  Bill. 
£  Title  of  Court  and  Cause.] 
The  attendance  upon  taking  depositions   is   objected  to   for  the   reason 
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that  the  statute  means  eacli  attendance  upon  the  taking  of  the  deposition 
•of  one  or  more  witnesses. 

•Charges  for  assays  objected  to  as  not  legal  costs. 
'  Charges  for  maps  objected  to  as  not  legal  costs. 

■Charges  for  stenographic  transcripts  objected  to  as  not  legal  costs. 
Dated  ■. 


Solicitor  for  defendant. 
F.  006. 
Clerk's  Ruling  on  Memorandum  of  Costs. 

[  Title  of  Court  and  Cause.] 

In  the  rcatter  of  taxation  of  costs 

1.  Objection  is  made  by  defendants  to  attending  taking  twelve  deposi- 
tions, each  $2.50;  under  section  824,  Rev.  Stats.,  this  is  allowable  and  the 
objection  is  overruled. 

Broyles  et  al.  v.  Buck,  Clerk,  37  Fed.   137. 
Ferguson  et  al.  v.  Dent,  46  Fed.  88. 

2.  Objection  to  charge  for  assays  made. 

I  do  not  think  this  a  lawful  charge,  and  will  disallow  the  same,  and  sus- 
tain defendants'  objection  thereto. 

"These  were  not  incurred  under  any  action  of  the  Court,  but  by  the  party 
in  the  preparation  and  presentation  of  his  own  side  of  the  case,  the  items 
were  properly  disallowed."     See  the  William  Branfort,  52   Fed.   p.   395. 
In  speaking  of  Experts — these  assays  were  made  to  assist  the  expert  in 
this  case  to  testify,  and  I  do  not  believe  the  same  is  a  proper  charge. 

3.  Objection  for  maps. 

I  believe  this  is  a  lawful  charge  and  will  allow  the  same,  and  overrule 
defendants'  objection  thereto. 

Lillenthal  v.  Southern  Pacific  Ry.  Co.,  61  Fed.  622. 

4.  Objection  to  charge  for  stenographic  transcript. 

As  this  charge  was  for  a  copy  furnished  to  the  counsel  for  plaintiff  and 
not  for  filing  in  court,  I  will  dissallow  the  same. 
See  52  Fed.  p.  395,  The  William  Branfort. 
"This  was  simply  for  convenience,  and  not  a  copy  necessarily  obtained 
for  use  on  the  trial."     The  item  was  properly  rejected. 
Also  Atwood  v.  Jacques,  63  Fed.  p.  561. 
"As  these  copies  were  evidently  for  the  use  of  respondent  or  his  counsel, 
they  are  not  chargeable  as  costs  in  the  case." 

5.  Objection  as  to  costs  in  State  court: 

Objection  to  allowance  of  said  costs  is  overruled  except  as  to  item  "To 
paid  register  and  receiver  of  land  office  for  filing  of  adverse  claim  and  pro- 
test," this  was  not  a  cost,  was  not  incurred  in  the  State  court,  and  I 
will   disallow   the   same. 
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I  therefore  tax  the  costs  in  this  case  as  follows! 
Witness  fees 
Marshal's  fees 
Clerk's  fees 
Docket  fee 

To  attending  taking  of  12  depositions  at  $2.50 
For  map  for  use  at  trial. 
To   paid    entry   fee   in    State  court 
To  I.  Hamburger,  stenographer,  work   in  court 

Total 


[Code  Fed. 

$115 

80. 

5 

00 

23 

05 

20 

UO 

30 

00 

25 

00 

5 

00 

10 

00 

$233  85- 


I  di.sallow: 
To  making  assays  of  ore 
Paid  register  and  receiver  on  protest 
To  bill  of  I.  Hamburger,  transcript 


Total 


Respectfully  submitted, 


Dated 


18—. 


$48  00 
10  00 
02  40 

$120  40 


Clerk. 


F.  697. 
Motion  by  Plaintiff  to  Retax  Costs. 
[  Title  of  Court  and  Cause.] 

Take  notice  that  the  plaintiff  in  the  above-entitled  action  under  rule  10 
of  the  Rules  of  the  Circuit  Court  for  the  Ninth  Circuit,  will  and  does 
hereby  move  that  the  taxation  of  costs  in  the  above  cause  made  by  the 

clerk  of  said  court  on  ,  18 — ,  be  retaxed  and  does  hereby  appeal 

from  the  ruling  of  said  clerk  on  such  taxation  in  disallowing  the  following 
items  of  plaintifl[''s  memorandum  of  costs,  to  wit: 

First.  To  making  assays  of  ores  from  the  ground  in  controversy  for 
use  on   the  trial,  $48.00. 

Second.  To  paid  register  and  receiver  of  land  office  for  filing  of  adverse 
claim  and  protest,  $10.00. 

Third.  To  bill  of  I.  Hamburger,  transcript  of  testimony  taken  on  trial, 
$62.40. 

,  ,  18-. 

M.  N. 
Plaintiff's  Attorney. 
To  ,  clerk  of  said  court,  and  OP,  attorney  for  defendant. 


F.  698. 
Points  on  Appeal  from  Clerk's  Taxation. 
[  Title  of  Court  and  Cause.] 

On  its  appeal  from  the  clerk's  taxation  of  costs  in  the  above  cause  the 
plaintiff  submits  the  following  points: 

2828 


Procedure]  KQIITV    I'OIIMS.  F.  G99. 

1. 

The  clerk  disallowed  the  item  of  $48.00  paid  for  assays  of  ores  from  tlio 
ground  in  controversy  for  use  on  the  trial.  The  action  was  one  involvini^ 
the  construction  of  U.  S.  Rev.  Stats.,  sec.  2333.  as  to  what  constitutes  a 
"known  lode."  To  ascertain  that  the  value  of  the  lead  matter  became  an 
important  point.  It  became  indispensable  to  ascertain  whether  the  lode 
was  such  as  would  justify  exploitation.  This  could  only  be  accomplished 
by  assays;  they  could  only  be  obtained  by  paying  for  them,  hence  the 
•charge  is  proper. 

52  Fed.  395,  cited  by  the  clerk  to  sustain  his  ruling  is  wholly  inapplicable. 

11. 

The  transcript  of  testimony  taken  on  the  trial  was  ordcri'd  l)y  jiis  Honor, 

Judge ,  each  party  paying  one-half  thereof.     The  charge  disallowed 

is  for  the  plaintifl"'s  one-half.  This  transcript  was  necessary  to  enable 
the  Judge  to  rule  on  the  case — in  effect  it  was  a  transerii)t  made  for  the 
purpose  of  the  trial  and  is  filed  in  the  case.  The  clerk  is  in  error  in  sup- 
posing it  was  made  for  convenience  of  counsel.  The  charge  is  a  proper 
one  and  seems  to  be  contemplated  by  rule  67. 

in. 

The  clerk  disallowed  the  item  of  $10  paid  the  land  office  on  filing  protest 
against  defendant's  application  for  patent.  This  is  not  a  court  cost  of 
the  State  court,  and  the  clerk  is  mistaken  in  that  regard.  The  action 
is  one  founded  on  U.  S.  Rev.  Stats.,  sees.  2325,  2320.  Under  these  sections 
a  protest  must  Ix?  filed — the  land  office  fees  must  be  paid  therefor,  con- 
sequently the  charge  is  a  proper  one.  If  one  can  collect  a  clerk's  fee 
■on  beginning  a  suit  it  would  seem  he  should  be  allowed  a  fee  that  hud  to 
be  paid  before  this  suit  could  be  brought. 

It  is  respectfully  submitted  all  the  cliarges  disallowed  were  proper,  and 
that  the  clerk's  action  should  be  overrruled. 

, ,  18-. 

M.  N. 
Plaintiff's  Attorney. 
F.  Onn. 
Notice  of  Appeal  by  Defendant  from  Taxation. 
[  Title  of  Court  and  Cause.] 

Please  take  notice  that  the  defendants  in  the  above  entitled  action 
"hereby  ap])eal   from  the  rulings  of  the  clerk  of  said  court  on   the  taxation 

of  costs  in  the  above-entitled  case  made  ,  18 — ,  in  allowing  the 

following  items  of  plaintiff's  costs  in  said  action,  and  will  on  

18 — ,  or  so  soon  thereafter  as  counsel  may  be  heard,  at   10  o'clock  A.  M. 

at  the  courthouse  in  ,  move  said  court  to  retax  costs,   for  the 

following  reasons: 

1.  Said  memorandum  of  costs  should  be  disallowed  because  not  lilfd 
in  accordance  with  rule  17  of  said  court. 

2.  The  mileage  of  the  witnesses  D.  S.  Scott,  D.  Brennan,  .T.  C.  E.  Harker, 
J.  McLaggin,  and  R.  M.  Cobban,  because  they  were  not  sul)i)oenaed  as  wit- 
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nesses  and  attended  voluntarily  and  their  mileage  for  travel  is  not  proper 
costs  under  the  law. 

3.  The  bill  of  T.  T.  Baker  for  survey  and  map  of  ground  is  not  an  item, 
of  costs  allowed  by  law. 

4.  The  entry  fee  of  $5  in  State  Court  is  not  an  item  of  costs  allowed  by 
law. 

5.  The  bill  of  I.  Hamburger  for  stenographic  work  in  court  is  not  legal 
costs.  It  was  performed  by  order  of  the  Court.  This  is  an  equity  case 
and  costs  are  discretionary,  and  in  the  exercise  of  its  discretion  under 
the  circumstances  of  this  action,  should  be  disallowed  by  the  Court. 

6.  As  a  jury  was  waived  in  this  action  the  docket  fee  allowed  should  be- 
$10  instead  of  $20  as  allowed  by  the  clerk. 

,   IS—.  , 

Solicitor  for  Defendants. 

To   ,   clerk   of    said   court,   and   to  ,   solicitors    for 

plaintiff. 

F.  700. 
Enrollment. 
I  Title  of  Court  and  Cause.] 
This  cause  having  been  appealed  to  the  Circuit  Court  of  Appeals  for  the 

Judicial   Circuit,  District  of   ,  and  after   being 

duly  heard  in  said  Circuit  Court,  the  judgment  of  the  lower  court  was  re- 
versed, and  the  bill  of  complaint  herein  ordered  dismissed,  the  mandate 
of    said    Circuit    Court    of    Appeals    being   annexed    hereto;    that    on    the- 

day  of  ,  A.  D.  IS — ,  an  order  was  made  in  pursuance  of 

said  order,  and  on  the  same  day  a  decree  dismissing  the  bill  of  complaint, 
herein  was  duly  filed  and  entered,  which  is  hereto  annexed. 
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CHAPTER  28. 

SUITS  AFFECTING  PUBLIC  LANDS. 

F.  710.  Complaint  to  establish  trust  and  for  a  conveyance. 

F.  7n.  Complaint  in  ejectment. 

F.  712.  — answer. 

F.  713.  Bill  by  United  States  to  cancel  patents. 

F.  714.  — answer  to  bill. 

F.  715.  — amendment  to  answer. 

F.  716.  — replication   by    United    States, 

F.  717.  — second  amendment  to  answer. 

F.  710. 
Complaint  to   Establish  Trust  and  for  a  Conveyance. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

The  California  Redwood  Company,  a  corporation,  having  its  principal 
place  of  business  in  the  city  and  county  of  San  Francisco,  in  the  State  of 
California,  and  being  a  citizen  of  the  said  State,  brings  this  its  bill  against 
William  ]\Iahan,  a  citizen  of  the  State  of  California,  residing  in  the  county 
of  Humboldt  in  said  State,  and  thereupon  your  orator  complains  and  says: 

I. 

That  at  all  of  the  times  in  this  complaint  mentioned  the  plaintiff  was,  and 
now  is,  a  corporation,  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  and  having  its  principal  place  of  business 
and  office  in  the  city  and  county  of  San  Francisco,  in  said  State.  That  at 
all  of  the  said  times  the  lands  hereinafter  described  were,  and  now  are, 
unfit  for  cultivation,  and  valuable  chiefly  for  the  timber  standing  and  grow- 
ing thereon,  and  had  no  valuable  deposit  of  gold,  silver,  cinnabar,  copper, 
or  coal,  and  that  during  the  year  1883  said  land  was  uninhabited,  and  con- 
tained no  mining  or  other  improvements. 

II. 

That  on  or  about  the  second  day  of  January,  1883.  one  John  C.  Johnson 
who  was  then  and  there  a  citizen  of  the  United  States  over  the  age  of 
twenty-one  years,  desiring  to  avail  himself  of  the  provisions  of  the  act 
of  Congress  entitled  '"An  act  for  tiie  sale  of  timber  land  in  the  States  of 
California,  Oregon,  Nevada,  and  in  Washington  Territory,"  approved  June 
3,  1878,  did  file  with  the  register  of  the  United  States  land  office  of  the 
Humboldt  Land  District,  at  the  town  of  Eureka,  in  said  county  of  llum- 
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boldt,  a  written  statement  in  duplicate,  wherein  he  designated  by  legal 
subdivisions  the  particular  tract  of  land  he  desired  to  purchase,  that  is  to 
say,  the  southwest  quarter  of  section  15,  township  eight,  north  of  range 
one  east,  Humboldt  base  and  meridian,  containing  100  acres,  according 
to  the  public  surveys  of  the  government  of  the  United  States;  which 
written  statement  set  forth  that  said  land  was  then  unfit  for  cultiva- 
tion, and  was  valuable  chiefly  for  its  timber;  that  it  was  uninhabited, 
and  had  no  mining  or  other  improvements,  or  any  valuable  deposit  of  gold, 
silver,  cinnabar,  copper,  or  coal.  Said  written  statement  further  set  forth 
that  said  Johnson  had  made  no  other  application  under  said  act  of  Congress, 
und  that  he  did  not  apply  to  purchase  said  land  on  speculation,  but  in 
good  faith,  to  appropriate  it  to  his  own  exclusive  use  and  benefit,  and  that 
he  had  not,  directly  or  indirectly,  made  any  agreenrent  or  contract,  in  any 
way  or  manner,  with  any  person  or  persons  whomsoever,  by  which  the  title 
which  he  might  acquire  from  the  government  of  the  United  States  should 
inure,,  in  whole  or  in  part,  to  the  benefit  of  any  person  except  himself. 
Said  statement  in  duplicate  was  then  and  there  signed  by  said  Johnson, 
and  was  verified  by  his  oath  before  the  register  of  said  United  States 
land  office  of  Humboldt  Land  District  (in  which  district  the  said  land  was 
.and  is  situate),  and  one  of  said  duplicate  statements,  signed  and  verified 
by  said  applicant  as  aforesaid,  was  by  the  receiver  of  said  land  office  trans- 
mitted forthwith  to  the  general  land  office  at  Washington,  in  the  District 
of  Columbia.  Upon  the  filing  of  said  statement,  tht.  said  register  of  said 
land  office  did  forthwith  post  in  his  office,  for  the  period  of  sixty  days,  a 
notice  of  said  application,  embracing  a  description  of  said  land  by  legal 
subdivisions,  and  did  furnish  to  said  applicant  a  copy  of  said  notice,  which 
was  thereupon  published  at  the  expense  of  said  applicant  for  a  like  period 
of  sixty  days  in  a  newspaper  printed  and  published  in  said  town  of  Eureka, 
in  Humboldt  covmty,  which  newspaper  was  then  and  there  the  newspaper 
published  nearest  to  the  location  of  said  lands.  That  on  the  twenty-first 
day  of  March,  1883,  and  after  said  copy  of  said  statement  had  been  posted 
for  the  full  period  of  sixty  days,  and  had  likewise  been  published  as  afore- 
said for  the  full  period  of  sixty  days,  no  claim  adverse  to  said  claim  of 
said  applicant  had  been  filed  in  said  land  office;  and  the  said  applicant 
did  then  and  there  furnish  to  the  said  register  of  said  land  office  satisfactory 
evidence  (which  evidence  was  satisfactory  to  the  said  register)  that 
said  notice  of  said  application,  prepared  by  the  register,  had  been  duly 
published  for  the  period  of  sixty  daj's  in  the  nev.'spaper  published  nearest 
to  tlie  location  of  said  lands,  and  further  establishing  that  the  said  land 
was  valuable  chiefly  for  timber,  and  was  unfit  for  cultivation,  and  was 
not  included  within  military,  Indian  or  other  reservations  of  the  United 
States,  and  had  not  been  offered  at  public  sale  according  to  law  prior 
to  June  3,  1878,  and  that  it  was  subject  to  entry  under  said  act  of  Con- 
gress, and  was  uninhabited  and  without  improvements,  and  that  it  con- 
tained no  valuable  deposits  of  gold,  silver,  cinnabar,  copper,  or  coal,  and 
tuat  all  the  averments  in  said  written  statement  contatined  were  true. 
And  thereupon  the  said  John  C.  Johnson  did  pay  to  the  receiver  of  said  land 
office   of   the   Humboldt   Land  District   the   purchase   money  of  said   land, 
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to-wit,  the  sura  of  two  and  one-half  dollars  per  acre,  in  lawful  money  of 
the  United  States,  together  with  all  foes  of  the  register  and  receiver  of 
said  land  office,  as  provided  for  in  the  case  of  minin;j  en<ri9S  in  Ihe  12tli 
section  of  the  act  of  Congress  approved  May  10,  1872;  and  thereupon  the 
said  applicant  was  by  said  register  and  receiver  permitted  to  enter,  and  he 
did  enter,  the  said  tract  of  land  hereinbefore  described,  and  the  said 
receiver  did  execute  and  deliver  to  him  a  certificate  of  purchase  of  said 
land  substantially  in  the  words  and  figures  following,  to-wit: 
ISTo.  5118.  Receiver's  Office  at  Humboldt,  Cala. 

Duplicate. 

March  21,   1883. 

Keceived  from  John  C.  Johnson,  of  Humboldt  county,  California,  the  sum 
of  four  hundred  (400)  dollars  and  cents,  being  in  full  for  the  south- 
west quarter  of  section  No.  fifteen  (15),  in  township  No.  eight  (8),  north 
of  range  No.  one  (1)  east,  H.  M.,  containing  one  hundred  and  sixty  (IGO) 
acres  and  00-100,  at  $2.50  per  acre.     Act  June  3,  1878.     Timber. 

Reed.  R.  and  R.  fees  for  entry,  $10. 

(Signed)  SOLOMON  COOPER,  Receiver. 

$400.00 

That  said  Solomon  Cooper  was  then  and  there  the  duly  appointed,  commis- 
sioned, and  qualified  receiver  of  said  land  office  of  the  Humboldt  Land  Dis- 
trict. That  thereafter,  and  on  or  about  the  said  twenty-first  day  of  March, 
1883,  said  register  and  receiver  did  transmit  to  the  general  land  office  at 
Washington  all  of  the  testimony  and  papers  in  the  matter  of  said  ap- 
plication by  said  Johnson,  including  the  duplicate  of  said  certificate  of 
purchase;  and  said  papers  and  testimony  were  received  and  placed  on  file 
in  the  general  land  office  in  the  month  of  March  or  April,  1883.  That 
thereafter,  and  on  the  twenty-third  day  of  March,  1883,  said  John  C. 
Johnson  sold  and  conveyed  all  the  said  lands  to  one  Charles  E.  Beach  by 
deed  of  grant,  bargain,  and  sale,  duly  signed  and  acknowledged  by  said 
Joliiison,  which  deed  was  recorded  during  the  year  1883  in  the  county  re- 
corder's office  of  said  county  of  Humboldt.  That  thereafter,  and  on  the 
twenty-sixth  day  of  March,  1883,  the  said  Charles  E.  Beach  did  convey  all 
of  said  lands  by  deed  of  grant  to  Frank  P.  Hooper,  John  A.  Hooper,  and 
Josiah  Bell,  as  cotentants,  which  deed  was  duly  signed  and  acknowledged 
"by  said  Beach,  and  was  recorded  on  the  thirtieth  day  of  April,  1883,  in 
liber  8  of  Deeds,  at  page  45G,  in  said  county  recorder's  office. 

That  thereafter,  and  on  the  twenty-seventh  day  of  July,  1883,  said  Frank 
P.  Hooper,  John  A  Hooper,  and  Josiah  Bell  did  convey  all  of  said  lands 
heretofore  described  to  this  plaintiff,  the  California  Redwood  Company, 
by  deed  of  grant,  duly  signed  and  acknowledged  by  them,  the  said  grantors, 
dated  July  27,  1883,  and  recorded  August  2,  1883,  in  liber  9  of  Deeds  at 
page  402,  in  said  county  recorder's  office.  That  thereafter,  and  on  the 
seventh  day  of  June,  1880,  the  commissioner  of  the  general  land  office  did 
make  and  enter  an  order  purporting  and  assuming  to  cancel  said  entry 
■of  .said  land  by  Johnson,  and  declaring  said  entry  to  be  null  and  void,  ujjon 
the  pretended  ground  that  said  entry  by  Johnson  had  been  procured  to  be 
made  by  said  Charles  E.  Beach,  and  for  the  benefit  of  said  Beach,  and  not 
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of  said  Johnson.  Tliat  said  order  was  so  made  and  entered  by  the  com- 
missioner of  the  general  land  office  without  any  previous  notice  to  your 
orator,  and  without  any  trial  or  hearing,  and  without  any  legal  or  competent 
evidence.  That  at  the  time  of  its  said  purchase  of  said  lands  your  orator 
was,  and  now  is,  entirely  without  any  knowledge  or  notice  that  said  entry 
by  Johnson  had  been  procured  to  be  made  by  said  Beach,  or  had  been 
made  for  the  benefit  of  said  Beach,  or  of  any  person  other  than  the  said 
Johnson.  That  at  the  time  of  your  orator's  said  purchase  said  entry  by 
John  C.  Johnson  was  apparently  legal  and  regular,  and  accepted  by  the 
land  office  authorities,  and  your  orator,  in  good  faith,  believed  said  entry  to 
be  entirely  valid,  regular,  and  honest  and  belived  that  all  of  the  statements 
contained  in  said  application  by  Johnson  were  true;  and  therefore,  relying 
upon  said  belief,  and  upon  the  record  of  said  entry  and  of  said  subsequent 
transfers,  your  orator  did,  in  the  usual  course  of  business  and  in  good  faith, 
purchase  said  lands  from  said  Hoopers  and  Bell,  and  did  pay  to  them  thti 
full  value  of  said  lands  in  exchange  for  their  said  deed  to  it. 

That  said  entry  by  Johnson  has  never  been  waived,  canceled,  or  re- 
linquished to  the  United  States  in  any  manner  by  your  orator,  or  by  any 
of  its  predecessors  in  interest,  and  that  said  order  of  the  commissioner  of 
the  general  land  office,  purporting  to  cancel  said  entry,  was  without  juris- 
diction, and  was  and  is  void. 

That  notwithstanding  the  said  entry  and  payment  by  Johnson,  William 
Mahan  did  thereafter,  on  or  about  the  eleventh  day  of  September,  1889, 
apply  for  and  enter  said  land  above  described  in  said  land  office  at  Eureka, 
in  the  form  prescribed  by  said  act  of  Congress  of  .June  3,  1878;  and  there- 
after, and  on  the  tenth  day  of  March,  1891,  a  patent  for  said  land,  in  the 
name  of  the  United  States,  signed  by  the  president  and  countersigned 
by  the  recorder  of  the  general  land  office  was  issued  to  said  William  Mahan 
from  the  general  land  office  at  Washington.  That  said  Mahan,  at  the 
time  of  his  said  application  for  said  land,  and  at  all  times,  had  full  knowl- 
edge and  notice  of  said  entry  and  pa^'ment  therefor  by  Johnson,  and  of 
your  orator's  rights  and  claims  thereimder,  and  that  such  pretended  can- 
cellation of  said  Johnson's  entry  was  ineffectual  and  void. 

That  this  action  is  brought  to  establish  and  declare  your  orator's  rights 
arising  imder  and  by  virtue  of  said  act  of  Congress  of  June  3,  1878,  and 
that  the  value  of  of  said  land  exceeds  the  sum  of  two  thousand  dollars. 
That  your  orator  can  have  no  adequate  relief  at  law. 

Wherefore,  your  orator  prays  that  this  honorable  Court,  by  its  decree, 
shall  adjudge  and  declare  that  said  defendant  holds  the  title  to  the  said 
lands  as  its  trustee  for  the  benefit  of  your  orator,  and  that  defendant 
convey  said  land  to  it  in  fulfillment  of  said  trust,  and  that  defendant,  his 
heirs  and  assigns,  and  all  persons  claiming  or  to  claim  under  him  or  them, 
be  forever  barred  and  enjoined  from  claiming  any  right,  title,  or  interest 
in  said  lands  adverse  to  your  orator,  and  for  such  other  relief  as  may  bf; 
meet  and  equitable. 
And  your  orator  will  ever  pray,  etc.,  etc. 

May  it  please  your  Honors  to  grant  unto  your  orator  a  writ  of  su'i;i  rn.i 
of   the  United    States   of   America,  directed   to   the    said    William    j\Iahan, 
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commamling  him  on  a  day  certain  to  appear  and  answer  unto  this  bill  of 
complaint  (but  not  under  oath,  an  answer  under  oath  being  hereby  ex- 
pressly waived),  and  to  abide  and  perform  such  order  and  decree  in  the 
premises  as  to  the  Court  shall  seem  proper  and  required  by  the  principles 
of  equity  and  good  conscience. 

PA(iE,  EELLS  &  WHEELER, 
Solicitors  for  Conplainant. 
See  California  Redwood  Co.  v.  Mahan,  SO  Fed.  Rep.   1004. 

F.  711. 
Complaint  in  Ejectment. 
[Title  of  Court  and  Cause] 

The  plaintifl".  Northern  Pacific  Railroad  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  an  act  of  Congress  of  the 
United  States  of  America,  approved  July  2,  1864,  entitled  "'An  act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from  Lake 
Superior  to  Puget  Sound,  on  the  Pacific  Coast,  by  the  Northern  Route," 
complains  of  the  defendant  James  DeLacy,  a  citizen  and  resident  of  the 
State  of  Washington,  and  for  cause  of  complaint  says: 

I. 

That  the  plaintiff  is  the  owner  of  and  entitled  to  immediate  possession 
of  the  following  describeil  lands,  to  wit:  The  southwest  quarter  of  the 
northeast  quarter,  the  southeast  quarter  of  the  northwest  quarter  and  the 
east  half  of  the  southwest  quarter  of  section  twenty-one,  township  twenty 
north,  range  three  east  of  Willamette  meridian,  in  Pierce  County,  State 
of  Washington,  which  said  lands  are  of  great  value,  to  wit,  of  the  value 
of  twenty  thousand  dollars  and  more. 

II. 

And  the  plaintiff  says  that  the  defendant,  without  the  permission  of 
plaintiff  and  without  any  color  of  title  thereto,  has  unlawfully  and  wrong- 
fully entered  upon  said  above-described  lands  and  now  unlawfully  and 
wrongfully  withholds  possession  of  said  lands  from  the  plaintiff  to  the 
great   damage   of  plaintiff. 

Wherefore  plaintift'  demands  judgment  for  the  possession  of  said  above- 
described  lands  and  for  dollars  damages  for  the  withholding  of 

the  same  from  plaintiff,  together  with  its  costs  and  disbursements  herein. 

ASHTON  &  CHAPMAN, 
Attorneys  for  PlaintilT. 
F.  M.  DUDLEY, 
Of  Counsel. 
See  Northern  Pac.  R.  Co.  v.  De  Lacy,  66  Fed.  Rep.  450. 

F.  712. 
— Answer. 
[Title  of  Court  and  Cause.] 

Now  comes  the  defendant,  James  De  Lacy,  and  files  this  his  answer 
to  the  complaint  of  the  plaintiff  herein,  and  charges  and  avers: 
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First. 
Defendant  admits  the  corporate  capacity  of  the  plaintiff  as  stated  in  said 
complaint,  and  that  the  defendant  is  a  citizen  and  a  resident  of  the  State 
of  Washington,  and  of  Pierce  county,  said  State. 

Second. 

The  defendant  denies  that  the  plaintiff  is  the  owner  of  the  land  described 
in  the  first  paragraph  of  said  complaint,  and  denies  that  the 'plaintiff  is 
■entitled  to  the  possession  of  said  land,  or  any  part  thereof,  and  defendant 
admits  that  said  premises  are  of  the  value  of  twenty  thousand  ($20,000.00) 
dollars,  and  more,  to  wit:  the  sum  of  one  hundred  thousand  ($100,000.00) 
dollars. 

Third. 

Defendant  admits  that  he  is  in  possession  of  the  land  described  in  said 
first  paragraph  of  plaintiff's  complaint;  that  he  went  into  possession  of  the 
same  in  April,  1886,  without  permission  of  plaintiff,  and  denies  that  he 
is  in  possession  of  said  premises  without  color  of  title  thereto,  and  denies 
that  he  is  unlawfully  or  wrongfully  upon  said  premises,  and  denies  that 
the  defendant  now  unlawfully  and  wrongfully  withholds  possession  of 
said  laud  from  the  plaintiff,  to  the  damage  of  said  plaintiff'  or  otherwise. 

Fourth. 

Defendant  denies  that  plaintiff  is  entitled  to 'judgment  for  the  possession 
of  the  aforesaid  lands  or  for  damages  in  the  sum  of  — — —  dollars. 

The  defendant  for  further  answer  to  the  complaint  of  plaintiff  herein, 
and  for  his  affirmative  defense  herein,  charges  and  avers: 

I. 

That  on  April  9,  1860,  one  John  Flett,  a  citizen  of  the  United  States, 
over  the  age  of  21  years,  and  in  all  respects  a  qualified  pre-emptor  under 
the  laws  of  Congress,  having  made  settlement  as  required  by  law,  filed  his 
pre-emption  Declaratory  Statement,  No.  1227,  for  the  east  half  of  the 
southwest  quarter,  the  southeast  quarter  of  the  northwest  quarter,  and 
the  southwest  quarter  of  the  northeast  quarter  of  section  No.  twenty-one 
<21),  township  No.  twenty  (20),  north  of  range  No.  three  (3),  east  of  the 
Willamette  meridian,  according  to  the  government  survey,  alleging  settle- 
ment on  said  land  as  of  April  7,  1869. 

That  on  said  date,  to  wit,  April  7,  1869,  said  land  was  unoffered  govern- 
ment land,  situated  in  Pierce  county.  Territory  of  Washington,  and  in 
the  district  of  public  lands  subject  to  sale  and  entry  at  .the  United  States 
local  land  ofiice  at  Olympia,  Washington  Territory. 

That  said  declaratory  filing  was  legally  and  properly  made,  the  fees  re- 
<juired  by  law  paid,  and  register's  receipt  and  certificate  of  such  entry  then 
and  there  issued  to  said  John  Flett,  dated  April  9,  1869,  and  said  pre-emp- 
tion entry  was  by  the  proper  officers  at  said  local  land  office  allowed,  en- 
tered upon  the  records,  and  plats  of  the  local  land  office  at  Olympia,  W.  T., 
duly  reported  to  the  general  land  ofiice  of  the  United  States,  at  Washing- 
ton,  D.   C,   and   entered   upon   the  books  and   plats   of   said  general   land 
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office,  to  all  of  which  said  books,  records,  and  plats  dofeiidaiit  makes  ref- 
erence as  a  part  of  this,  his  affirmative  defense  herein. 

II. 

That  under  the  aforesaid  declaratory  statement,  No.  1227,  the  said  John 
Flett  occupied  and  improved  said  land  and  cultivated  the  same  until  the 
year  1871;  that  said  John  Flett  attempted  to  make  his  final  proof  under 
his  aforesaid  filing,  and  was  refused  by  the  local  land  oflice  at  Olympia,  W. 
T.,  for  the  alleged  reason  that  said  land  was  within  the  grant  of  July  2, 
1864,  to  the  Northern  Pacific  Railroad  Company. 

111. 
That  subsequently,  to  wit,  on  and  prior  to  April  9,  188G,  James  DeLacy, 
this  defendant,  being  over  the  age  of  twenty-one  years  and  having  filed 
his  declaration  of  intention  to  become  a  citizen  of  the  United  States,  and 
being  in  all  respects  a  qualified  pre-emptor,  and  having  made  previous 
settlement  on  said  land,  did,  on  said  oay,  go  to  said  local  land  office  at 
Olympia,  Washington  Territory,  aforesaid,  the  same  being  the  proper  land 
office  where  the  land  district  in  which  said  land  aforesaid  was  situated,  and 
said  .James  De  Lacy  being  then  and  there  legally  entitled  to  make  home- 
stead entry  of  said  land  under  the  laws  of  the  United  States,  ofl'ered  to 
make  homestead  filing  on  said  land  as  unoccupied  public  land,  subject  to 
pre-emption  and  homestead  entry,  and  tendered  his  written  statement  in 
form  as  required  by  law,  the  same  being  duly  sworn  to,  together  with  all 
proper  and  legal  fees  of  said  land  office  for  such  complete  filing  and  entry, 
to  the  register  and  receiver  of  said  local  land  office,  and  demanded  of  them 
to  make  his  homestead  filing  upon  the  land  aforesaid,  all  of  which  was 
refused  by  said  local  land  office,  and  was  so  refused  by  the  register  and  re- 
ceiver of  said  office  for  the  alleged  reason  that  said  lands  were  within  the 
scope  of  the  grant  from  Congress  to  the  Northern  Pacific  Railroad  Com- 
pany, of  date  July  2,  1864,  and  tbe  said  James  DeLacy,  this  defendant,, 
appealed  from  such  order  of  refusal  to  the  commissioner  of  the  general 
land  office  of  Washington,  D.  C,  all  of  which  facts  appear  of  record  in 
the  office  of  the  commissioner  of  the  general  land  office  at  Washington^ 
D.  C,  to  which  reference  is  hereby  made. 

IV. 
That  said  John  Flett,  never  having  made  final  proof  under  said  December- 
Statement,  No.  1227,  and  never  having  resided  upon  or  improved  said  lands, 
since  1871,  forfeited  all  his  rights  to  make  such  final  proof  as  required 
by  law,  and  said  pre-emption  filing  remained  upon  the  records,  books,  and 
plats  of  the  general  land  office  of  the  United  States  from  said  April  9,. 
1869,  pending  contests  in  the  local  and  general  land  office  of  the  United' 
States  until  December  23,  1891,  when  the  same  was  for  the  first  and 
only  time,  canceled  in  fact  and  of  record,  all  of  which  appears  in  the 
records  of  the  general  land  office  at  Washington,  D.  C,  and  to  which 
records  reference  is  here  made. 
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V. 

Tliat  the  plaintiff  herein  claims  to  own  said  lands  by  virtue  of  an  act  of 
Congress  of  the  United  States,  granting  lands  to  the  Northern  Pacific 
Railroad  Company  to  aid  in  building  a  line  of  railroad  from  Duluth,  in 
^linnesota,  to  the  Puget  Sound,  in  Washington  Territory,  by  the  northern 
route,  approved  March  2,  18G4,  and  makes  no  other  claim  to  said  lands. 

VI. 

That  the  map  of  general  route  of  the  main  line  of  said  railroad  company 
was  filed  July  30,  1870,  and  an  order  of  withdrawal  issued  by  the  land 
•department  of  the  United  States,  as  provided  in  said  grant,  on  August 
13,  1870,  at  which  time  the  pre-emption  filing  of  said  John  Flett — D.  S., 
K'o.  1227,  aforesaid — was  a  valid  pre-emption  filing  upon  said  lands  as 
hereinbefore  described,  as  shown  by  the  records,  books,  and  plats  of  the. 
general  land  office  of  the  United  States,  to  which  books,  records  and  plats 
reference  is  here  made,  and  said  pre-emption  filing  aforesaid  was  then 
a  legal,  valid,  uncanceled  pre-eirption  claim  to  said  lands,  and  defendant 
avers  such  filing  and  claim  excepted  said  lands  from  the  operation  of  said 
grant. 

VII. 

That  the  line  of  definite  location  of  said  main  line  of  plaintiff's  railroad 
was  filed  as  provided  by  said  act  on  July  30,  1870,  and  that  the  lands  afore- 
said were  embraced  within  the  limits  of  the  order  of  withdrawal  of  August 
13,  1870,  and  within  the  limits  of  definite  location  of  route  of  July  30,  1870, 
of  the  main  line  of  said  railroad,  and  on  said  dates  the  pre-emption  filing 
■of  said  John  Flett  aforesaid  was  a  legal,  valid,  existing,  and  uncanceled 
pre-emption  claim  of  record  in  the  general  land  office  of  the  United  States, 
and  was  never  canceled  by  the  land  office  of  the  United  States  until  1891, 
and  reference  is  made  to  such  record  and  plats  in  the  general  land  office 
aforesaid.  And  the  defendant  avers  that  the  aforesaid  uncanceled  pre- 
emption claim  excluded  said  lands  aforesaid  from  the  said  grant  of  July 
•2,  1864. 

vin. 

That  the  lands  in  controverys  in  this  suit,  and  heretofore  described,  was 
;and  are  within  the  limits  of  the  grant  to  plaintiff  on  main  line  of  plain- 
tiff's railroad,  as  declared  by  act  of  Congress  of  May  31,  1870,  and  that  said 
lands  have  been  occupied  by  this  defendant  and  his  family  as  their  only 
home  under  their  aforesaid  liomestead  claim,  that  they  have  resided  there- 
on constantly  since  their  first  settlement  thereon,  April  9.  1886;  that  de- 
fendant has  cleared,  grubbed,  and  cultivated  a  large  portion  of  said  lands; 
that  the  lands  aforesaid  are  good  agricultural  lands,  and  productive  for 
agricultural  purposes ;  that  defendant  has  erected,  at  great  cost  and  ex- 
I)ense,  a  good  dwelling-house  and  other  improvements  on  said  premises, 
in  which  defendant  and  family  now  reside;  that  defendant's  improvements 
upon  said  lands  made  by  him  thereon,  for  the  use  of  himself  and  family, 
and  the  improvements  and  betterments  on  said  lands,  have  cost  the  defend- 
ant, and  are  of  the  value  of,  seven  thousand  ($7,000.00)  dollars;  that  by 
reason   of   defendant's   occupancy,    cultivation,    and    improvement    of   said 

2838 


I'rocedureJ  FORMS.  I<'.  712. 

lands,  and  the  growth  of  the  country  surrounding  the  same,  said  hinds  have 
increased  in  value  from  about  $1,600.00,  at  the  time  defendant  made  his 
settlement  and  claimed  his  homestead  right  thereon,  to  about  the  sum  of 
one  hundred  thousand   ($100,000.00)   dollars,  the  present  value  thereof. 

IX. 

That  the  defendant,  on  or  about  the  twenty-ninth  day  of  April,  1892, 
went  to  the  local  land  office  at  Olympia,  Washington,  he  having  at  that 
time  constantly  resided  upon  said  lands,  claiming  the  same  under  the 
law  as  his  homestead  and  his  aforesaid  ofl'ering  and  demand  to  make  his 
aforesaid  filing  thereon,  and  having  improved  and  cutivated  the  same 
for  more  than  five  years,  as  provided  by  the  homestead  laws  o*'  the  United 
.States,  and  demanded  of  the  register  and  receiver  of  said  lof^al  land  office 
to  issue  the  notice  provided  by  law,  fixing  the  time  and  place  where 
the  defendant  should  produce  his  witnesses  to  make  his  finai  proof  under 
his  said  homestead  claim,  which  was  refused  by  the  office-.s  of  said  local 
land  office,  for  the  alleged  reason  that  said  lands  were  embraced  in,  and 
covered  by  the  aforesaid,  land  grant. 

X. 

Defendant  further  charges  and  avers  that  on  or  about  the  thirteenth  day 
•of  December,  1892,  plaintiff'  procured  to  be  issued  to  them,  under  said  land 
grant,  a  patent,  regular  in  form,  dated  and  signed  December  13,  1892, 
purporting  to  convey  said  lands  to  plaintiff;  that  said  patent  was  duly 
recorded  January  18,  1893,  in  the  office  of  the  county  auditor  of  Pierce 
-county,  Washington,  in  Record  of  Deeds,  vol.  99,  at  page  101.  and  this  de- 
fendant avers  that  said  patent  was  illegally  and  unlawfully  issued,  for 
the  reason  that  the  lands  described  therein,  the  same  being  the  lands  in 
■controversy  in  this  suit,  was  for  the  reasons  hereinbefore  pleaded  excluded 
from  the  grant  of  July  2,  1864,  as  aforesaid,  and  said  patent  void. 

XI. 

That  this  defendant  is  the  head  of  a  family,  is  over  the  age  of  twenty- 
one  years,  and  in  1886  had,  and  now  has,  the  lawful  right  to  make  his 
homestead  entry  as  tendered  and  offered  April  9,  1886,  under  the  homestead 
laws  of  the  United  States.  That  at  said  times  said  lands  were  unoccupied 
public  lands  of  the  United  States,  subject  to  homestead  entry;  that  the 
•defendant  and  his  family  made  settlement  upon  the  land  aforesaid  on 
April  9,  1886,  and  have  continued  to  live  thereon  continuously  from  said 
April  9,  1886,  to  the  present  time;  that  said  defendant  and  his  said  family 
went  into  possession  of  said  lands  lawfully  and  peaceably,  and  have  re- 
mained in  undisturbed  possession  thereof  until  now;  and  this  defendant 
alleges  that  he  has  the  legal  and  the  equitable  right  to  the  pos.session  of 
said  premises,  and  the  right  to  make  final  proof  under  the  homestead 
law,  and  procure  to  himself  a  patent  from  the  United  States  to  said  prem- 
ises. 

The  defendant  having  now  fully  answered,  prays  judgment  and  order 
of  this  Court  declaring  said  patent  void,  and  canceling  the  same,  and  that 
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plaintiff  take  nothing  by  this  suit,  and  that  this  defendant  is  lawfully  in 
possession  of  said  premises,  with  judgment  for  his  costs  herein  laid  out 
and  expended,  and  for  such  other  and  further  order  and  judgment  as  the 
defendant  may  be  entitled  to  herein. 

BALLARD  &  NORRIS. 
Attorneys  for  Plaintiff. 
See  Northern  Pac.  R.  Co.  v.  DeLacy,  6G  Fed.  Rep.  450. 

F.  713. 
Bill  by  United  States  to  cancel  patents. 
[Title  and  address.] 

The  complainant,  the  United  States  of  America,  by  leave  of  said  court 
first  had  and  obtained,  brings  and  files  this,  its  third  amended  bill  of  com- 
plaint, against  the  followiug  named  persons,  firms,  and  corporations:  The 
Missouri,  Kansas  and  Texas  Railway  Company,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Kansas;  Nelson  Burnham  and  Charles  Englehart. 

Your  orator  respectfully  represents  and  avers  that  the  said  corporations 
named  above  are  citizens  of  the  State  by  which  they  were  incorporated, 
and  that  the  persons  constituting  the  firms  named  above  are  copartners 
in  business  under  the  firm  name  and  style  as  stated  therein,  and  that  the 
matter  in  dispute  exceeds  the  sum  of  two  thousand  dollars,  exclusive  of 
interest  and  costs. 

And  your  orator  further  avers  that  said  defendants,  excepting  the  Mis- 
souri, Kansas  and  Texas  Railway  Company,  claim  some  right,  title,  or  in- 
terest in  and  to  the  lands  hereinafter  set  forth  and  mentioned,  either  in 
the  body  of  this  amended  bill  or  in  exhibits  attached  hereto,  under  and  by- 
virtue  of  sundry  and  divers  conveyances  from  the  Missouri,  Kansas  and 
Texas  Railway  Company,  to  whom  said  lands  were  patented,  and  that 
others  of  said  defendants  claim  some  right,  title,  and  interest  in  and  to  said 
lands  under  and  by  virtue  of  certain  mortgages  made  by  the  alleged  legal 
holders  of  title  to  said  lands. 

And  your  orator  respectfully  represents  and  shows  unto  your  honors 
that  the  honorable  Secretary  of  the  Interior  has  demanded  a  relinquish- 
ment and  reconveyance  to  the  United  States  of  and  from  the  said  Mis- 
souri, Kansas  and  Texas  Railway  Company  of  all  lands  hereinafter  de- 
scribed, either  as  set  forth  in  the  body  of  this  bill  or  as  set  forth  in  ex- 
hibits attached  hereto,  and  that  said  Missouri,  Kansas  and  Texas  Railway 
Company  has  refused  to  relinquish  or  reconvey  said  lands,  and  that  this 
suit  is  brought  and  filed  by  the  authority  of  the  Attorney  General  of  the 
United  States,  and,  thereupon,  your  orator,  for  cause  of  complaint  against 
said  defendants,  alleges  as  in  paragraphs  numbered  as  follows: 

I. — First.  The  original  bill  in  this  case  was  filed  on  the  19th  day  of 
November,  1886,  against  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany, and  other  defendants  therein  named  (and  your  orator  respectfully 
refers  to  said  bill  for  a  list  of  said  defendants,  and  prays  that  the  same 
may  be  incorporated  herein  the  same  as  if  set  forth  in  full),  claiming 
lands   in   Allen   County,  Kansas,   under   patents   from   the   United   States,. 
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dated  respectfully  November  3d,  1873,  Marcli  lOtli,  1875,  Au^nist  17th,  1876, 
and  April  2.3d,  1887,  and  mentioned  in  the  amended  bill  filed  in  thi.s  case 
December  8th,  1887,  and  hereinafter  mentioned,  and  said  defendants  were 
duly  made  parties  to  said  original  bill  in  the  year  lS8ti. 

And  your  orator  avers  that  the  rights  of  the  United  .States,  and  of  set- 
tlers hereinafter  mentioned,  on  lands  hereafter  described,  remain  unim- 
paired by  any  subsequent  legislation. 

TI. — Second.  Your  orator  further  avers  that  for  many  years  jiri^r  to  the 
passage  of  the  acts  by  Congress  hereinafter  referred  to,  and  at  said  times 
your  orator  was  the  absolute  owner  and  in  the  exclusive  possession  of  all 
the  lands  described  in  said  original  and  amended  bills  and  hereinafter  de- 
scribed, which  lands  had  been  duly  surveyed,  and  were  public  lands  of 
the  United  States,  and  as  such  at  the  dates  of  the  acts  hereinafter  men- 
tioned, were  subject  to  disposal  by  the  Congress  of  the  United  States  and. 
to  the  provisions  of  the  homestead  and  pre-emption  laws  then  and  there- 
tofore enacted  and  in  force,  unless  said  lands  were  Indian  lands  or  had 
been  previously  granted  or  reserved. 

IV. — Fourth.  And  your  orator  further  avers  that  on  the  3d  day  of 
March,  1863,  an  act  of  Congress  was  approved,  which,  among  other  things, 
provided  as  follows: 

"That  there  be,  and  is  hereby,  granted  to  the  State  of  Kansas,  for  the 
purpose  of  aiding  in  the  construction:  First,  of  a  railroad  and  telegraph 
line  from  the  city  of  Leavenworth,  by  the  way  of  the  town  of  Lawrence, 
and  via  the  Ohio  City  crossing  of  the  Osage  River,  to  the  southern  line  of 
the  State,  in  the  direction  of  Galveston  Bay,  in  Texas,  with  a  branch  from 
Lawrence,  by  the  valley  of  the  Wakarusa  River,  to  the  point  on  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  where  said  road  intersects  the  Xeosho 
River. 

"Second.  Of  a  railroad  from  the  city  of  Atchison  via  Topeka,  the  capital 
of  said  State,  to  the  western  line  of  the  State,  in  the  direction  of  Fort 
Union  and  Santa  Fe,  New  Mexico,  with  a  branch  from  where  this  last- 
named  road  crosses  the  Neosho,  down  said  Neosho  Valley  to  the  point 
where  the  first-named  road  enters  the  said  Neosho  Valley,  every  alternate 
section  of  land,  designated  by  odd  numbers,  for  ten  sections  in  width  on 
each  side  of  said  road  and  each  of  its  branches.  But  in  case  it  shall  appear 
that  the  United  States  have,  when  the  lines  of  route  of  said  road  and 
branches  are  definitely  fixed,  sold  any  section  or  any  part  thereof,  as  afore- 
said, *  *  *  then  it  shall  be  the  duty  of  the  Secretary  of  the  Interior 
to  cause  to  be  selected,  for  the  purposes  aforesaid,  from  the  public  lands 
of  the  United  States  nearest  to  tiers  of  sections  above  specified,  so  much 
land,  in  alternate  sections  or  parts  of  sections,  designated  by  odd  num- 
bers, as  shall  be  equal  to  such  lands  as  the  United  States  have  sold,  re- 
served, or  otherwise  appropriated. 

"Provided,  That  the  land  to  be  so  selected  shall  in  no  case  be  located 
further  than  twenty  miles  from  the  lines  of  said  roads  and  branches.'" 

On  February  9,  1864,  the  legislature  of  Kansas,  by  act  then  approved, 
accepted  the  grant  made  by  said  act  of  Congress,  and  made  the  Leaven- 
worth, Lawrence  &,  Fort  Gibson  Railroad  Company  the  beneficiary  in  saidi 
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grant  as  to  the  road  and  branch  first  mentioned  in  said  act  of  Congress. 
and  made  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  the  bene- 
ficiary of  said  grant  as  to  the  railroad  secondly  mentioned  in  said  act  of 
Congress. 

The  name  of  the  Leavenworth,  Lawrence  &  Fort  Gibson  Railroad  Com- 
pany was  charged  by  act  of  the  Kansas  legislature  of  February  24,  1SG6, 
to  the  Leavenworth,  Lawrence  &  Galveston  Railroad  Company,  which  was 
afterwards  changed  to  that  of  the  Kansas  City,  Lawrence  &  Southern 
Kansas  Railroad  Con:pany. 

Said  act  of  February  9,  1864,  also  asked  Congress  to  "consent  that  the 
Neosho  Valley  Branch  of  the  above-named  road  (the  Atchison,  Topeka  & 
Santa  Fe  Company's  branch)  may  be  extended  so  as  to  intersect  the 
Union  Pacific  Railroad,  eastern  division,  at  or  near  Fort  Riley."  But 
Congress  refused  so  to  consent. 

On  February  16,  1864,  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany accepted  said  Kansas  act  of  February  9,  1864,  and  on  the  day 

of ,  1864,  the  Leavenworth,  Lawrence  &  Fort  Gibson  Railroad  Com- 
pany accepted  said  act  and  subsequently  constructed  its  road  from  Law- 
rence to  the  southern  boundary  of  Kansas  as  required  by  said  act  of 
March  3,  1863.  Said  company  failed  to  construct  any  road  from  Leaven- 
worth to  Lawrence,  and  never  became  entitled  to  any  indemnity  lands  to 
be  selected  by  the  Secretary  of  the  Interior. 

Congress  passed  an  act  approved  July  1,  1864  (13th  Statutes  at  Large, 
page  339),  proposing  to  make  an  additional  grant  of  lands  to  the  State 
of  Kansas  in  aid  of  a  railroad  from  Emporia  via  Council  Grove  to  a  point 
near  Fort  Riley  on  the  branch  of  the  Union  Pacific  Railroad,  with  said 
points  specifically  named,  but  this  act  was  never  accepted  by  the  State  of 
Kansas.  No  route  of  a  road  between  the  points  designated  in  it  was  ever 
located,  nor  was  any  map  of  a  proposed  route  ever  filed  in  the  Department 
of  the  Interior.  Nothing  was  done  by  the  State  of  Kansas,  or  any  railway 
company  under  the  act  until  after  the  grant  it  ofl^ered  had  been  superseded 
by  the  acceptance  of  the  greater  and  more  valuable  grant  made  by  the 
subsequent  act  of  Congress  of  July  26th,  1866,  which  covered  the  same  lands. 

V. — Fifth.  And  your  orator  further  avers  that  on  the  2Gth  day  of  July, 
1866,  an  act  of  Congress  was  approved,  which  said  act,  or  so  much  thereof 
as  is  material,  is  as  follows,  etc.,  etc. 

And  your  orator  further  avers  that  the  defendant,  the  Missouri,  Kansas 
&  Texas  Railway  Company,  claims  to  be  the  successor,  and  claims  to  have 
succeeded  to  all  the  rights  and  liabilities  of  the  Union  Pacific  Railroad 
Company,  Southern  Branch,  mentioned  in  said  act  of  Congress,  approved 
July  26th,  1866,  but  it  never  acquired  any  rights  under  any  other  act  of 
Congress,  nor  to  any  lands  except  such  as  it  could  lawfully  receive  under 
said  act  of  1866,  if  any. 

VI. — Sixth.  And  your  orator  further  avers  that  the  Union  Pacific  Rail- 
road Company,  Southern  Branch,  under  the  terms  and  provisions  of  said 
act  of  July  26,  1866,  proceeded  to  and  did  construct  a  railroad  from  Junction 
City,  near  Fort  Riley,  to  the  town  of  Parsons,  in  Labette  County,  Kansas, 
a  distance  of  157  miles  by  way  of  the  railroad  of  said  company  from  its 

2842 


% 


Procedure]  FOKMS.  V.   7U;. 

initial  point  at  Junction  City,  and  no  farther,  and  neither  it  nor  said  Mis- 
souri, Kansas  &  Texas  Railway  Company  ever  did  contruct  any  other 
road,  by  reason  whereof  neither  of  said  companies  ever  became  entitled  to 
receive  any  indemnity  lands  to  be  selected  or  api)roved  by  the  Secretary 
of  the  Interior. 

But  your  orator  further  avers  that,  as  reijuircd  by  said  act  of  Congress 
■of  July  2(3,  18GG,  on  the  nineteenth  of  PVbruary,  18G7,  there  was  filed  by 
said  Union  Pacific  Railroad  Company,  Southern  Branch,  with  the  Secretary 
of  the  Department  of  the  Interior  a  map  of  the  location  of  the  Union 
Pacific  Railroad,  Southern  Branch,  from  its  northern  terminus  to  tlie 
northern  boundary  of  the  Osage  ceded  lands,  near  the  southern  boundary 
of  Allen  County,  in  the  State  of  Kansas,  which  was  then  accepted  by  said 
Secretary,  a  copy  of  which  map  of  definite  location  through  Allen  County, 
in  said  State,  is  filed  with  this  third  amended  bill  in  this  case,  marked 
Exhibit  A,  and  prayed  to  be  considered  and  treated  as  a  part  of  this  bill 
of  complaint.  And  said  company,  on  January  8,  1868,  filed  its  map  of 
•definite  location  with  said  Secretary  of  the  Interior  from  the  north  bound- 
ary of  said  Osage  ceded  lands  to  the  south  line  of  Kansas. 

But  your  orator  also  avers  and  charges,  upon  information  and  belief, 
that  said  railway  was  not  constructed  on  the  line  as  marked  on  said  map 
of  definite  location,  so  filed  with  the  Secretary  of  the  Interior,  but  that' 
the  constructed  line  of  the  Missouri,  Kansas  &  Texas  Railway,  as  originally 
built  and  as  the  same  always  has  been  and  now  exists,  is  correctly  shown 
on  the  said  map  marked  Exhibit  A  as  aforesaid,  and  as  above  stated,  filed 
herewith  and  made  a  part  of  this  third  amended  bill  of  complaint,  and  that 
said  constructed  line  is  located  at  an  average  distance,  in  Allen  County 
and  elsewhere,  of  nearly  two  miles  from  the  line  of  route  marked  on  said 
map  of  definite  location,  and  at  a  point  immediately  west  of  the  town 
of  Humboldt,  in  Allen  County,  said  road  was  constructed,  and  has  been 
since  maintained,  deflecting  from  said  line  of  location  over  two  and  a  half 
miles.  Said  road  was  not  constructed  until  July  13th,  1870,  and  your 
orator  says  that  there  was  no  engineering  or  other  difficulty  or  other 
fact  which  rendered  it  impracticable  for  the  Missouri,  Kansas  &  Texas 
Railway  Company,  or  the  Union  Pacific  Railroad  Company,  Southern  Branch, 
to  construct  or  maintain  its  said  road  on  the  said  line  of  its  definite  loca- 
tion. Said  construction  was  fraudulently  made  by  said  company  on  the 
line  on  which  it  was  made  to  secure  more  and  better  lands  than  it  could 
secure  if  the  constructed  road  had  been  on  the  line  as  located,  and  by 
reason  thereof  said  company  has  received  patents  for  large  amounts  of 
land  it  could  not  and  would  not  have  received  if  the  line  of  location  had 
been  on  the  line  of  construction.  And  your  orator  says,  upon  information 
and  belief,  that  said  company  so  constructed  its  said  line  of  ro;id,  so  far 
as  it  was  constructed  by  said  company,  in  consideration  of  large  amounts 
paid  to  it  in  the  bonds  of  the  incorporated  city  of  Humboldt,  payable  for 
large  sums  of  money  and  other  valuable  considerations  which  it  agreed  to 
receive,  and  did  receive,  for  the  construction  and  maintenance  of  its  road 
•30  defjecting  from  its  line  of  location.  Your  orator  says  that  the  Secretary 
.of  the  Department  of  the  Interior,  under  a  mistake  of  his  lawful  powers, 
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and  in  the  mistaken  belief  that  the  Missouri,  Kansas  &  Texas  Railway 
Company  and  its  predecessor  had  complied  with  the  laws  relating  to  said 
roads  and  lands,  when  in  fact  it  had  not,  and  under  the  mistaken  belief 
that  the  laws  gave  said  company  a  right  to  the  lands  which  have  been 
patented  to  it,  and  by  reason  of  the  false  and  fraudulent  representations 
of  said  company  that  it  had  constructed  its  road  as  required  by  law,  which 
said  Secretary  mistakenly  believed,  he  approved  the  selections  of  lands, 
and  caused  them  to  be  patented  to  said  company,  as  herein  stated,  on  the 
east  side  of  the  road  of  the  Leavenworth,  Lawrence  &  Galveston  Railroad 
Company,  and  also  other  lands  on  the  west  side  of  the  road  of  the  Leaven- 
worth, Lawrence  &  Galveston  Railroad  Company.  And  the  President  of 
the  United  States  caused  to  be  signed,  executed,  and  delivered  to  said  com- 
pany said  patents  and  others  for  lands  west  of  said  last-named  road  by 
the  same  mistake  of  facts  and  of  the  law,  and  by  reason  of  said  false  and 
fraudulent  representation  aforesaid.  And  your  orator  says  said  Missouri,. 
Kansas  &  Texas  Railway  Company  and  its  predecessor  have  always  failed 
and  refused  to  construct  said  road  on  the  line  of  its  definite  location,  and 
failed  and  refused  to  maintain  a  road  on  any  such  line  and  failed  and  re- 
fused to  carry  the  mails,  troops,  and  other  property  of  the  United  States,. 
and  of  many  persons,  and  has  failed  and  refused  to  carry  passengers  on 
any  road  constructed  on  said  line  of  location  as  required  by  law,  whereby 
said  company  has  failed  to  perform  the  conditions  required  of  it  by  law,, 
and  so  is  not  entitled  to  hold  said  lands  which  have  been  patented  to  said 
company. 

VIII. — Eighth.  And  your  orator  further  represents  and  shows  unto  your 
honors  that  by  the  act  of  Congress  of  March  3d,  1863,  the  Atchison,  Topeku 
and  Santa  Fe  Railroad  Company  became  entitled  to  every  alternate  section 
of  land  designated  by  odd  sections  for  ten  sections  in  width  on  each  side  of 
the  line  of  the  railway  and  each  of  its  branches,  with  the  right  to  in- 
demnity for  lands  lost  as  provided  in  said  act  hereinbefore  set  forth. 

And  your  orator  further  avers  that  it  was  not  the  intention  of  Congres. 
to  give  to  the  said  railroad  company,  or  ever  had  been  the  intention  of 
Congress  to  give  to  any  railroad  company,  a  double  grant  on  account  oi 
any  branch  line,  and  to  allow  indemnity  to  any  branch  line  for  lands  lost 
within  the  limits  of  the  original  grant  to  the  company  constituting  the 
main  line. 

And  your  orator  further  represents  and  shows  unto  your  honors  that 
the  said  Missouri,  Kansas  and  Texas  Railroad  Company  unlawfully  and 
without  right  claimed  certain  lands  within  the  granted  limits  of  the  Atchi- 
son, Topeka  and  Santa  Fe  Railroad  Company  under  and  by  virtue  of  an 
assignment  of  the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company  to 
complete  the  branch  line  down  the  Neosho  Valley  as  set  forth  in  said  act 
of  March  3d,  1863. 

And  your  orator  further  represents  and  shows  unto  your  honors  that  the 
line  of  the  Missouri,  Kansas  and  Texas  Railway  Company  crosses  that  of 
the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company  at  or  near  Em- 
poria, Kansas,  and  for  a  distance  of  ten  miles  on  each  side  of  said  last- 
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named   road,   said   Missouri,   Kansas  and   Texas    Railroad    Company   runs 
through  the  granted  limits  of  said  Atchison  company. 

And  your  orator  further  avers  that  the  Missouri,  Kansas  and  Texas 
tJaihvay  Company  was  entitled  to  indemnity  lands  designated  by  even 
numbers  only  under  and  by  virtue  of  the  act  of  July  2Gth,  186G,  and  by 
no  other  act. 

And  your  orator  further  represents  and  shows  unto  your  honors  that  tin; 
said  Missouri,  Kansas  and  Texas  Railway  Company,  although  it  knew 
that  it  was  not  entitled  to  any  even  sections  within  the  granted  limits  of 
tl'.e  Atchison,  Topeka  and  Santa  Fe  Railroad  Company,  unlawfully  and 
without  right  selected  certain  lands  designated  by  even  numbers  within 
the  granted  limits  of  said  Atchison,  Topeka  and  Santa  Fe  Railroad  Com- 
pany, and  that  the  Secretary  of  the  Interior,  under  the  mistaken  belief  that 
said  road  was  entitled  to  said  lands  as  indemnity,  and  under  the  mistaken 
belief  that  the  law  entitled  said  Missouri,  Kansas  and  Texas  Railway  Com- 
pany to  said  lands,  did  approve  said  selections,  and  the  President  of  the 
United  States  did  sign,  execute,  and  deliver  to  the  said  Missouri,  Kansas 
and  Texas  Railway  Company  patents  for  said  selections,  under  the  mistaken 
belief  of  law  as  aforesaid. 

And  your  orator  files  with  this  amended  bill  of  complaint  a  certified 
copy  of  the  lists  of  said  selection  and  certified  copies  of  patents  for  the 
same,  so  unlawfully  issued  as  aforesaid,  all  marked  Exhibit  D,  and  prays 
that  the  same  may  be  a  part  hereof  the  same  as  if  incorporated  herein  in 
haec  verba. 

And  your  orator  further  represents  and  shows  unto  your  honors  that 
the  said  Missouri,  Kansas  and  Texas  Railway  Company,  although  it  knew 
that  it  was  not  entitled  to  any  odd  sections  within  the  granted  limits  of 
the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company,  unlawfully  and 
■without  any  right  selected  certain  lands  designated  by  odd  numbers  within 
the  granted  limits  of  said  Atchison,  Topeka  and  Santa  Fe  Railroad  Com- 
pany, and  that  the  Secretary  of  the  Interior,  under  the  mistaken  belief 
that  said  Missouri,  Kansas  and  Texas  Railroad  Company  was  entitled  to 
■said  lands,  and  under  the  mistaken  belief  that  the  law  entitled  said  Mis- 
isouri,  Kansas  and  Texas  Railway  Company  to  said  lands,  did  unlawfully 
and  without  right,  in  the  mistaken  belief  of  the  law.  ap[)rove  said  selec- 
tions, and  the  governor  of  the  State  of  Kansas  did  sign,  execute,  and  de- 
liver to  said  Missouri,  Kansas  and  Texas  Railroad  Company  patents  for 
said  selections  under  the  mistaken  belief  of  law  as  aforesaid.  And  your 
orator  files  with  this  amended  bill  of  complaint  a  certified  copy  of  a  list 
of  said  selections  so  unlawfully  i.'«ued  as  aforesaid,  marked  "Exhibit  L," 
and  prays  that  the  same  may  be  made  a  part  hereof  the  same  as  if  in- 
corporated herein  in  haec  verba. 

And  your  orator  further  represents  and  shows  unto  your  honors  that 
the  said  Missouri,  Kansas  and  Texas  Railroad  Company,  unlawfully  and 
•without  any  right,  for  the  reasons  heretofore  set  forth  in  paragraph  four, 
laid  claim  to  certain  odd-numbered  sections  of  land  within  the  granted 
limits  of  the  Atchison,  Topeka  and  Santa  Fe  Rivilroad  Company,  as  de- 
scribed  in   Exhibit   L,   filed   herewith,  under  and   by   virtue  of   tlie   act   of 
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Congress  of  -July  1st,  18G4,  but  your  orator  avers  that  said  act  conferred 
no  rights  upon  any  railway  company,  and  that  said  act  never  became  bind- 
ing and  effective  as  against  your  orator,  and  that  all  patents  issued  under 
an'cl  by  virtue  of  said  act  and  selections  made  were  unlawfully  done  under 
a  mistaken  belief  in  the  law,  and  that  all  of  said  patents  should  be  delivered 
up  for  cancellation. 

IX. Ninth.  And   your   orator   further   represents   and   shows   unto   your 

honors  that  there  was,  by  the  act  of  Congress  of  March  3d,  1863,  reserved 
to  the  United  States  all  even  sections  within  the  granted  limits  of  the  lines 
of  railways  therein  mentioned,  and  that,  as  heretofore  shown  in  the  fourth 
paragraph  of  this  amended  bill,  the  Leavenworth,  Lawrence  and  Galveston 
liailroad  Company  became  the  beneficiary  of  the  grant  in  aid  of  a  railroad 
and  telegrapli  line  from  the  city  of  Leavenworth  to  the  southern  line  of  the 
State  in  the  direction  of  Galveston. 

And  your  orator  further  represents  and  shows  unto  your  honors  that 
the  line  of  the  said  Missouri,  Kansas  &  Texas  Railway  Company  crosses 
I  lie  line  of  the  Leavenworth,  Lawrence  &  Galveston  Railway  Company,, 
and  that  approaching  said  crossing  and  for  some  distance  prior  to  the  inter- 
section of  said  lines  the  railway  grants  of  said  road  overlap  each  other, 
as  can  be  more  readily  shown  by  reference  to  Exhibit  A  and  Exhibit  B, 
filed  with  this  amended  bill,  and  which  are  made  a  part  hereof. 

And  your  orator  respectfully  represents  and  shows  imto  your  honors 
that  notwithstanding  all  even  sections  within  the  granted  limits  of  the 
Leavenworth,  Lawrence  &  Galveston  Railroad  Company  were  reserved 
to  the  United  States  and  excepted  from  the  operation  of  the  grant  to  the- 

^lissouri,  Kansas  &  Railroad  Company,  the  said  Missouri,  Kansas  & 

Texas  Railroad  Company  unlawfully  and  without  any  right  in  law  or 
equity,  made  a  selection  of  certain  even-numbered  sections  within  the 
granted  limits  of  the  Leavenworth,  Lawrence  &  Galveston  Railroad  Com- 
pany, and  which  said  selection  was  unlawfully  and  without  right  approved 
by  the  Secretary  of  the  Interior,  who  acted  under  the  mistaken  belief 
that  said  road  was  entitled  to  said  lands:  and  the  President  of  the  United 
States,  acting  under  a  mistaken  belief  in  the  law,  signed,  executed,  and  de- 
livered certain  patents  to  said  even-numbered  sections  within  the  granted 
limits  of  the  Leavenworth,  Lawrence  and  Galveston  Railway  Company  to 
said  Missouri,  Kansas  and  Texas  Railway  Company.  That  a  certified 
copy  of  said  selections,  so  unlawfully  made  and  approved  as  aforesaid,, 
and  of  said  patents  so  unlawfully  signed,  executed,  and  delivered  as  afore- 
said, are  filed  herewith,  marked  "Exhibit  E,"  and  made  a  part  of  this 
amended  bill  the  same  as  if  set  forth  in  haec  verba. 

X. — Tenth.  And  your  orator  further  represents  and  shows  unto  your 
honors  that  if  said  Missouri,  Kansas  and  Texas  Railway  Company  made 
any  claim  to  any  land  under  and  by  virtue  of  the  act  of  Congress  of  July 
1st,  1864  (13th  Statutes  at  Large,  page  339),  that  the  said  claim  was 
illegal  and  void  for  the  reason  stated  in  section  four  of  this  amended  bill, 
and  if  the  Secretary  of  the  Interior  caused  any  selections  to  be  approved 
which  were  selected  under  said  act,  that  he  did  so  under  a  mistake  of  law 
and  without  any  lawful  right  to  approve  said  selections,  and  if  the  Presi- 
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dent  of  the  United  States  signed,  executed,  and  delivered  any  patents  for 
any  such  selecteions  that  he  acted  under  a  mistaken  l)elief  in  the  law  and 
that  his  acts  were  illegal  and  void  and  without  any  authority  in  law,  and 
that  the  patents,  for  the  reason  stated  in  paragraph  four  of  this  bill  should 
be  delivered  up  for  cancellation,  and  if  the  governor  of  the  State  of  Kan- 
sas signed,  executed,  and  delivered  any  patents  for  any  such  selections 
tliat  he  acted  under  a  mistaken  belief  in  the  law  and  that  his  acts  were 
illegal  and  void  and  without  any  authority  in  law,  and  that  the  patents, 
for  the  reason  stated  in  paragra{)li  four  of  this  bill,  sliould  he  delivered  up 
for  cancellation. 

XI. — Eleven.  Your  orator  further  says  that  the  ^Missouri,  Kansas  and 
Texas  Railway  Company,  falsely  and  fraudulently  claiming  to  the  Secre- 
tary of  the  Interior  that  it  or  its  predecessor  corporation  had  constructed 
its  line  of  road  as  required  by  said  act  of  Congress  approved  July  26,  1866^ 
and  had  constructed  said  Neosho  branch  road  under  said  act  of  March  3, 
1803,  and  the  assignment  from  the  Atchison,  Topeka  and  Sante  Fe  Rail- 
road Company,  and  that  it  was  entitled  to  select  as  indemnity  lands  odd- 
numbered  sections  of  land  lying  outside  of  the  ten-mile  granted  limits  of 
the  road  of  the  Leavenworth,  Lawrence  &  Galveston  Railroad  Company 
but  within  the  twenty-mile  indemnity  limits,  said  Secretary,  misled  by 
and  believing  such  repr^'sentation,  by  mistake  in  the  facts  and  as  to  the 
lawful  rights  of  said  company,  permitted  said  Missouri,  Kansas  &  Texas 
Railway  Companj'  to  select  such  odd-numbered  sections  as  indemnity,  and 
he  approved  selections  thereof  outside  of  the  ten-mile  limits  but  within 
the  twenty-mile  indemnity  limits  of  said  road,  and  they  were  thereafter,, 
under  the  same  mistake  and  error  of  fact  and  of  law,  patented  to  said 
company,  when  in  fact  and  in  law  they  were  not  subject  to  such  indemnity, 
but  by  the  said  act  of  Congress  of  18G3  were  reserved  to  the  United  States, 
as  and  for  indemnity  lands  for  the  Leavenworth,  Lawrence  &  Galveston 
Railroad  Company,  and  were  necessary  for  that  purpose.  Said  selections 
as  and  for  indemnity  lands  were  approved  by  said  Secretary  April  10,  1873^ 
and  at  other  dates  thereafter,  and  patents  were  thereafter,  before  the  com- 
mencement of  this  suit,  unlawfully  issued  to  said  company  on  or  about 
May  19,  1873,  by  the  governor  of  Kansas,  unlawfully  claiming  authority 
to  do  so  under  said  act  of  March  3,  1863.  And  your  orator  for  the  purpose 
of  identification  of  paid  lands  files  with  this,  its  amended  bill  of  complaint, 
a  certified  codv  of  the  lists  of  lands  designated  by  odd  numbers  so  unlaw- 
fully selected  as  aforesaid,  marked  "Exhibit  H,"  and  prays  that  the  samfr 
may  be  made  a  part  hereof  the  same  as  if  set  forth  in  haec  verba. 

Your  orator  says  that  said  lands  so  selected,  approved,  and  patented  had 
been  and  were,  by  the  act  of  Congress  ajjproved  March  3d,  1863,  and  by 
said  act  of  Congress  approved  July  26th,  1806,  reserved  from  selection  as 
indemnity  lands  or  otherwise  by  the  Missouri,  Kansas  and  Texas  Railway 
Company,  and  were  reserved  to  the  United  States  as  and  for  lands  subject 
to  selection  as  lands  for  indemnity  for  the  said  Leavenworth,  Lawrence  & 
Galveston  Railroad  Company  in  lieu  of  lands  lost  from  the  grant  in  place- 
in  favor  of  said  company  within  ten  miles  of  its  line  of  located  road.  And 
all  said  lands  were  required  as  such  inderrnity  lands,  and  they  and  more 
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were  required  to  make  up  to  said  company  the  amount  of  lands  necessary 
to  satisfy  and  equal  tlic  lands  granted  in  place  within  ten-mile  granted 
limits  of  said  grant,  and  for  said  lands  so  granted  in  place,  lost,  and  taken 
therefrom  by  prior  homestead  and  pre-emption  entries  and  grants  for 
those  and  other  purposes. 

And  the  Secretary  of  the  Interior,  in  making  and  approving  said  selec- 
tions of  lands  as  ind<'ninity  for  the  Missouri,  Kansas  &  Texas  Railway 
Company,  and  the  governor  of  Kansas  and  the  President  of  the  United 
States  in  signing  and  issuing  patents  to  said  company  for  said  lands,  did 
so  under  the  mistaken  and  erroneous  belief  that  said  lands  were  subject  to 
such  selection  and  could  be  lawfully  so  patented,  and  that  they  were  mis- 
led into  such  mistake  by  the  false  and  fraudulent  representation  of  said 
railway  company  and  its  agents  that  said  lands  were  lawfully  subject  to 
sucli  selections  and  patenting,  when  in  law  and  in  fact  they  were  not. 

XII. — Twelfth.  And  your  orator  further  avers  that  no  right  to  in- 
(lemnitv  lands  could  accrue  to  the  Missouri,  Kansas  &  Texas  Railway 
Company  until  after  the  completion  of  its  entire  line  of  road  as  required 
by  said  act  of  Congress  of  July  26th,  1866,  and  not  until  a  selection  was 
actually  made  of  such  lands,  approved  by  the  Secretary  of  the  Interior, 
and  that  such  selections  were  partially  made  by  it  on  August  20th,  1872, 
partially  on  April  10th,  1873,  July  29th,  1874,  partially  on  May  10th,  July 
12th,  December  6th,  1876,  and  April  19th,  1877,  the  portions  of  the  lands 
so  selected  on  each  of  said  dates  being  fully  shown  in.  the  patents  issued  to 
said  company  for  such  lands.  But  your  orator  further  avers  that  such 
selection  so  made  by  said  railroad  company  were  not  approved  by  the 
Secretary  of  the  Interior  until  a  long  time  subsequent  to  the  dates  on 
which  they  were  made  by  said  defendant  company.  And  your  orator  says 
that  prior  to  July  26th,  1866,  and  prior  to  the  filing  of  the  map  of  definite 
location,  and  prior  to  the  selection  of  said  lands  by  said  company,  or  to 
the  approval  thereof  by  the  Secretary  of  the  Interior,  and  prior  to  any 
grant  or  conveyance  thereof,  or  any  contract  for  sale  by  the  Missouri, 
Kansas  &  Texas  Railway  Company,  a  lai-ge  number  of  actual  and  bona 
fide  settlers,  over  the  age  of  twenty-one  years,  citizens  of  the  United 
States,  each  thus  and  otherwise  having  all  the  qualifications  required  by 
the  homestead  and  pre-emption  laws  of  the  United  States  to  obtain  patents 
from  the  United  States,  each  for  a  half  quarter  section  of  said  lands  within 
ten  miles  of  the  located  line  of  road  of  said  Leavenworth,  Lawrence  &  Fort 
Cibson  Railroad  Corcpany,  and  its  successor,  and  each  for  one  quarter 
section  of  said  lands  outside  of  said  ten-mile  limits,  but  within  twenty 
miles  of  said  line  of  road  in  Allen  County  and  elsewhere  in  said  State  of 
Kansas,  claimed  the  riglit  under  said  laws  to  take  the  necessary  proceed- 
ings and  do  the  acts  requisite  to  obtain  title  under  said  laws  respectively 
to  such  tracts  of  land,  including  most  of  the  lands  herein  and  in  said 
patents  mentioned.  For  this  purpose  sundry  of  such  persons,  prior  to  July 
26th,  1866,  and  prior  to  the  filing  of  the  map  of  definite  location,  and  prior 
to  such  selections  as  required  by  said  laws  a  half  quarter  section  of  land, 
some  within  said  limit  of  ten  miles  and  some  outside  thereof,  but  witliin 
the  twenty-mile  indemnity  limits  of  said  road,  and  others,  did  each  enter 
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upon,  occupy,  and  improve,  as  required  by  said  laws,  some  each  one-half 
quarter  section  of  land,  and  others  each  a  quarter  section  of  such  lands. 
And  sundry  of  such  persons  did  each  do  all  the  acts  required  by  and  in  all 
respects  comply  with  the  homestead  laws  in  due  time  to  be  entitled  to 
occupy  said  tracts  of  half  quarter  sections  and  said  tracts  of  quarter  sec- 
tions, and  to  claim  and  receive  patents  from  the  United  States  respectively 
therefor;  and  sundry  other  of  said  persons  did  each  do  all  the  acts  required 
by  and  in  all  respects  comply  with  the  pre-emption  laws  in  due  time  to  be 
entitled  to  occupj'  said  tracts  of  half  quarter  sections  and  quarter  sections, 
and  to  claim  and  receive  patents  from  the  United  States  respectively  there- 
for, and  said  persons  respectively  have  ever  since  been,  and  yet  are,  en- 
titled to  receive  a  patent  conveying  title  to  them  respectively  for  said 
tracts  of  land  so  by  each  occupied  and  improved,  including  most  of  said 
lands  herein  and  in  said  patents  mentioned.  And  many  of  said  persons 
have  respectively,  ever  since  so  entering  upon  said  tracts  of  land,  con- 
tinued to  occupy  and  hold  said  lands  by  reason  of  the  matters  aforesaid, 
and  yet  claim  and  occupy  them,  and  are  ready  and  willing  to  do  whatever 
may  be  lawfully  required  of  them  each  to  procure  a  patent  from  the  United 
States.  And  many  others  so  qualified  and  intending  to  make  homestead 
and  pre-emption  entries,  claiming  and  entitled  under  prior  homestead  and 
pre-emption  entries,  so  made  prior  to  such  selection  of  approval,  have  con- 
tinuously been  and  remained  in  possession  for  the  jiurpose  of  securing  title 
as  aforesaid,  and  are  ready  to  comply  with  said  laws.  And  the  defend- 
ants, and  those  under  whom  they  claim  title,  always  well  knew  all  the  mat- 
ters aforesaid,  and  none  of  them  ever  took  or  had  possession  of  any  of  said 
lands  so  occupied,  but  all  said  lands  have  been  in  the  occupancy  and  pos- 
session of  such  claimants  as  aforesaid,  claiming  a  right  to  obtain  title 
thereto  from  the  United  States.  Your  orator  says  that  it  is  unable  now  to 
specifically  state  all  the  tracts  of  said  lands  which  have  been  settled  upon 
and  occupied  by  actual  bona  fide  settlers  as  aforesaid,  and  for  which  they 
are  entitled  to  receive  patents  under  the  homestead  and  pre-emption  laws 
.as  aforesaid,  and  permission  is  prayed  to  make  proof  thereof. 

And  your  orator  incorporates  herein  a  list,  so  far  as  your  orator  has 
been  enabled  to  obtain  the  same,  of  such  persons  claiming  said  lands,  with 
such  information  respecting  the  same  as  your  orator  has  been  enabled  to 
obtain,  and  alleges  that  the  same  is  true  to  the  best  knowledge  and  in- 
formation of  your  orator;  and  your  orator  also  avers  that  a  numerous  num- 
ber of  said  tracts  of  land  hereinafter  set  forth  were  settled  and  valuable 
improvements  made  upon  said  tracts  of  land  by  bona  fide  settlers,  having 
the  right  to  make  homestead  and  pre-emption  entries,  and  tliat  a  number 
of  parties  named  herein  as  claimants,  for  a  valuable  consideration,  pur- 
chased the  improvements  and  all  rights  and  interest  of  said  parties  in  and 
to  said  tracts  of  land,  claiming  a  right  to  enter  said  lands  and  obtain  pat- 
ents therefor  by  reason  thereof,  and  that  the  dates  herein  given  are  the 
dates  upon  which  said  claimants  actually  went  into  possession  of  said 
lands. 

And   your  orator  further  avers  that  said  original  settlers  and   the  pur- 
chasers of  their  improvements,  who  are  now  laying  claim  to  said  lands. 
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wore  unlawfully  and  without  right  refused  the  right  of  homestead  and  pre- 
emption entry  of  said  indemnity  lands  prior  to  the  date  of  selection  of 
said  lands  by  said  railroad  company  as  indemnity,  and  that  said  lands  were 
unlawfully  and  without  right  withdrawn  from  the  public  lands  of  the 
United  States  by  direction  of  the  Secretary  of  the  Interior  and  Commis- 
sioner of  the  General  Land  Office,  under  a  mistaken  belief  in  the  law,  long 
prior  to  their  selection  by  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany. 

.'Vnd  your  orator  respectfully  inserts,  in  support  ot  the  previous  allega- 
tions in  this  paragraph,  a  memoranda,  or  so  much  thereof  as  is  applicable, 
prepared  by  the  Commissioner  of  the  General  Land  Office,  showing  the 
names  of  settlers  and  the  description  of  lands  settled  upon  Avithin  the  in- 
demnity limits  of  the  Missouri,  Kansas  and  Texas  Railroad  prior  to  the 
selection  of  said  lands  by  said  railroad  company,  etc.,  etc. 

And  your  orator  respectfully  files  herewith  certified  abstract  copies  of 
the  tract  books  of  the  General  Land  Office,  marked  Exhibit  M,  and  prays 
that  the  same  may  be  made  a  part  hereof  the  same  as  set  forth  in  haec 
verba,  etc.,  etc.,  etc. 

In  consideration  whereof,  and  forasmuch  as  your  orator  can  only  have 
adequate  relief  in  the  promises  in  this  honorable  court,  where  matters  of 
tliis  nature  are  properly  cognizable  and  relievable,  your  orator  prays  that 
this  lionorable  court  may  order,  adjudge,  and  decree  as  follows: 

I.  That  the  patents  issued  to  the  Missouri,  Kansas  &  Texas  Railway 
Company  for  even-numbered  sections  of  land  within  the  ten-mile  granted 
limits  of  the  road  of  the  Leavenworth,  Lawrence  &  Galveston  Railroad 
Company  on  the  east  .side  thereof  be  vacated,  cancelled,  and  declared  null 
and  void.     (141  Sup.  Court,  U.  S.  Reports,  358,  371.) 

II.  That  the  patents  issued  to  said  railway  company  for  odd-numbered 
-cc-tions  of  land  outside  of  the  ten-mile  limits  but  within  the  twenty-mile 
indemnity  limits  of  the  road  of  the  Missouri,  Kansas  &  Texas  Railway 
Company,  and  of  the  road  of  the  Leavenworth,  Lawrence  &  Galveston  Rail- 
road Company,  on  the  east  side  thereof,  be  vacated,  canceled,  and  declared 
null  and  void.     (141  Sup.  Court,  U.  S.  R.,  372.) 

III.  That  for  the  same  reasons  the  patents  issued  to  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  for  even-numbered  sections  of  land  within 
the  ten-mile  limits  of  the  road  of  the  I^eavenworth,  Lawrence  &  Galveston 
Railroad  Company  on  the  west  side  thereof,  and  the  patents  issued  to  the 
Missouri,  Kansas  &  Texas  Railroad  Company  for  odd-numbered  sections 
on  the  west  side  of  the  road  of  the  Leavenworth,  Lawrence  &  Galveston 
Railroad  Company,  within  the  twenty-mile  indemnity  limits  of  said  two 
roads,  be  vacated,  canceled,  and  declared  void. 

IV.  That  the  patents  issued  to  the  Missouri.  Kansas  &  Texas  Railway 
Company  for  lands  in  both  even-numbered  and  odd-numbered  sections 
of  lands,  and  on  both  side  of  said  road,  whether  within  the  ten-mile  granted 
limits  or  outside  thereof,  and  within  the  twenty-mile  limits  of  either  and 
of  both  of  said  roads  on  which  homestead  or  pre-emption  entries  had  been 
made  or  attempted  to  be  made  on  or  prior  to  July  26,  1866,  and  all  so  made 
or  attempted  then  or  thereafter,  but  prior  to  the  selection  and  approval  of 
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any  of  said  lands  as  indemnity  lands  for  said  Missouri,  Kansas  &  Texas 
Railway  Company,  be  vacated,  canceled,  and  declared  void.  (141  Sup.  Court, 
U.  S.  R.,  374,  377.  380.) 

V.  And  your  orator  prays  that  as  to  all  lauds  unlawfully  witlilu'ld  t'roui 
pre-emption  and  homestead  settlement,  and  as  to  all  lands  from  which 
occupants  have  been  evicted  by  judicial  process,  it  may  be  adjudged  and 
decreed  that  said  settlers  and  occupants  respectively  originally  entitled  to 
such  lands,  or  those  claiming  under  them,  shall  be  ascertained,  and  that 
they  be  reinstated  in  their  respective  rights  and  possession  of  said  land, 
and  allowed  to  perfect  their  respective  entries  and  titles  as  authorized 
by  section  three  of  the  act  of  Congress  approved  March  3,  1887,  to  pro- 
vide for  the  adjustment  of  land  grants,  etc.  (24  U.  S.  Stat.,  557),  and  as 
otherwise  authorized  by  law. 

VI.  And  your  orator  prays  that  its  right  to  recover  from  the  Missouri, 
Kansas  and  Texas  Railway  Company  an  amount  of  money  equal  to  the 
government  price  of  all  the  lands  unlawfully  patented  to  it,  may  be 
as  indemnity  lands,  and  of  all  lands  unlawfully  patented  to  it,  may  be 
afiirmcd  and  saved  to  it  as  required  by  the  acts  of  Congress  approved 
March  3,  1887,  being  "An  act  to  provide  for  the  adjustment  of  land  grants 
made  by  Congress  to  aid  in  the  construction  of  railroads,  and  for  the  for- 
feiture of  unearned  lands,  and  for  other  purposes."     (24  Stat.  556.) 

VII.  That  the  patents  for  all  lands  selected  or  approved  as  indemnity 
lands  for  the  Missouri,  Kansas  &  Texas  Railway  Company,  and  granted 
to  said  company  by  patents,  be  vacated,  canceled,  and  declared  null  and 
void. 

\'in.  That  the  patents  issued  to  the  ^lissouri,  Kansas  and  Texas  Rail- 
way Company  for  lands  in  both  even  and  odd  numbered  sections,  and  on 
both  sides  of  said  road  the  ten-mile  granted  limits,  on  which  homestead 
or  pre-emption  entries  had  been  made  or  attempted  to  be  made,  ajid  upon 
which  there  were  then  and  there  subsisting  homestead  or  pre-emption  entries 
at  the  date  of  filing  of  the  map  of  definite  location  as  herein  set  forth,  be 
vacated,  canceled,  and  declared  void. 

IX.  That  the  patents  issued  to  the  Missouri,  Kansas  and  Texas  Rail- 
way Company  for  lands  in  both  even  and  odd  numbered  sections  of  land, 
and  on  both  sides  of  said  road,  within  the  indemnity  limits  of  said  road, 
on  which  homestead  or  pre-emption  entries  had  been  made,  or  attempted 
to  be  made,  prior  to  the  selection  and  approval  of  any  of  said  lands  as 
indemnity  lands  for  said  Missouri,  Kansas  and  Texas  Railway  Company, 
and  upon  which  said  lands  there  were  then  and  there  subsisting  homestead 
or  pre-emption  entries,  be  vacated,  canceled,  and  declared  null  and  void. 

X.  That  the  patents  for  all  lands  selected  or  approved  for  indemnity 
lands  or  otherwise  imder  any  act  of  Congress  for  the  Missouri,  Kansas 
and  Texas  Railway  Company  within  the  granted  limits  of  the  acts  of 
Congress  of  July  Ist,  1862,  and  Jaly  2d,  1864,  as  hereinbefore  set  forth, 
be  vacated,  canceled,  and  declared  null  and  void. 

XI.  That  the  patents  for  all  lands  selected  or  approved  for  the  ^lissouri, 
Kansas  and    Texas    Railway   Company    within    the    granted    limits    of   the 
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Atchison,  Topeka  and  Santa  Fe  Railroad  Company,  be   vacated,  canceled, 
and  declared  null  and  void. 

And  that  it  be  adjudged  and  decreed  that  the  legal  title  to  all  said  lands 
hereinabove  in  this  bill  mentioned  be  and  is  vested  in  and  of  right  be- 
longs to  your  orator,  and  that  the  patents,  copies  of  which  are  filed  here- 
with in  this  case,  and  others  in  this  bill  mentioned  or  referred  to  be 
vacated,  canceled,  and  declared  null  and  void,  and  the  Missouri,  Kansas 
and  Texas  Railway  Company  be  required  to  bring  said  original  patents, 
and  all  patents  issued  to  it  for  any  and  all  of  the  lands  mentioned  in  this 
third  amended  bill,  into  this  honorable  court,  to  be  there  delivered  for 
cancellation;  and  that  this  honorable  court  will  adjudge  and  decree  that 
the  said  patents,  and  all  deeds,  mortgages,  conveyances,  and  contracts  of 
sale,  of  whatever  character,  executed  by  said  Missouri,  Kansas  &  Texas 
Railway  Company  to  its  codefendants  herein,  or  to  other  parties,  be  de- 
clared void,  and  to  be  considered  a  cloud  on  the  legal  title  of  your  orator 
to  said  lands,  and  that  said  cloud  be  removed;  and  that  this  honorable 
court  will  further  adjudge  and  decree  that  each  of  the  several  defendants 
named  in  this  amended  bill  of  complaint,  together  with  said  Missouri,  Kan- 
sas &  Texas  Railway  Company,  are  each  and  all,  severally,  without  color, 
claim,  or  title  to  said  lands  and  every  part  thereof ;  and  that  they  and  each 
and  all  of  them,  and  said  Missouri,  Kansas  &  Texas  Railway  Company  be, 
severally  and  collectively,  perpetually  enjoined  ana  restrained  from  setting 
up  any  claim  or  title,  or  right,  either  in  law  or  equity,  in  or  to  any  of  said 
lands  mentioned  in  this  amended  bill  of  complaint;  and  that  your  orator 
may  have  such  other,  further,  and  different  relief  in  the  premises  as  the 
nature  of  the  case  may  require,  or  as  to  equity  and  to  this  honorable  court 
may  seem  meet  and  fit.  To  the  end,  therefore,  that  the  said  defendants 
may,  if  they  can,  show  why  your  orator  should  not  have  the  relief  hereby 
prayed,  and  may,  according  to  their  best  and  utmost  knowledge,  remember- 
ance,  information,  and  belief,  full,  true,  direct,  and  perfect  answer  make 
to  each  and  all  the  matters  and  things  in  this  bill  of  complaint  contained, 
and  that  as  fully  and  as  particularly  as  if  the  same  were  here  repeated 
paragraph  by  paragraph,  and  they  were  specially  interrogated  thereunto 
severally,  may  it  please  your  honors  to  grant  to  your  orator  a  writ  of 
subpoena  ad  respondendum  issuing  out  of  and  under  the  seal  of  this  honor- 
able court,  to  be  directed  to  said  defendants  who  have  not  been  already 
served  with  process  herein,  commanding  each  of  them,  on  a  certain  day 
and  under  a  certain  penalty  to  be  therein  inserted,  to  appear  before  your 
honors  in  this  honorable  court  and  then  and  there  full,  true,  direct,  and 
perfect  answer  make  to  all  and  singular  the  premises ;  and,  further,  to 
stand  to  perform  and  abide  by  such  further  order  or  decree  as  to   your 
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honors  shall  seem  meet;  and  your  orator,  as  in  duty  bound,  will  ever  pray, 
etc. 

THE  UNITED  STATES  OF  AMERICA, 

By  RICHARD  OLNEY, 
Attorney  General  of  the  United  States, 
And  by  J.  W.  ADY, 
United  States  Attorney  for  the  District  of  Kansas,  and  Solicitor  for  Com- 
plainant. 

WM.  LAWRENCE  and 
P.  L.  SOPER, 
Of  Counsel. 
UNITED  STATES  OF  AMERICA, 

District  of  Kansas,  ss: 
On  the  27th  day  of  May,  1893,  before  me  personally  appeared  P.  L.  Soper, 
assistant  United  States  attorney,  of  counsel  in  the  foregoing  case,  to  me 
well  known  as  such,  and  who,  being  duly  sworn,  did  depose  and  say  that 
he  was  and  is  assistant  United  States  attorney  for  the  district  of  Kansas 
and  of  counsel  in  the  foregoing  cause;  that  the  foregoing  bill  of  complaint 
is  signed  by  him  in  his  own  proper  handwriting;  that  he  has  read  said 
bill  and  knows  its  contents,  and  that  the  matters  and  things  therein  con- 
tained are  true  of  his  own  knowledge,  except  as  to  such  matters  as  are 
stated  on  information  and  belief,  and  that  as  to  those  matters  he  believes 
them  to  be  true. 

P.  L.  SOPER. 
Subscribed  and  sworn  to  before  me  this  27th  day  of  May,  1893. 
[Seal.]  GEO.  F.  SHARITT, 

Clerk  United  States  Circuit  Court  for  the  District  of  Kansas. 

F.  714. 
— Answer  to  Bill. 

The  defendant,  the  Missouri,  Kansas  and  Texas  Railway  Company,  for 
its  separate  answer  to  the  third  amended  bill  of  complaint  of  the  com- 
plainant, showeth: 

This  defendant  now  and  at  all  times  reserving  to  itself  all  and  all  man- 
ner of  benefit  or  advantages  of  exception  or  otherwise  that  can  or  may 
be  had  or  taken  to  the  many  errors,  uncertainties,  and  imperfections  in 
the  said  bill  contained,  for  answer  thereto,  or  so  much  thereof  as  this  de- 
fendant is  advised  it  is  material  or  necessary  for  it  to  make  answer  to, 
answering,  sayeth: 

First.  That  the  complainants  have  not  on  their  bill  shown  any  case  in 
equity,  or  case  entitling  them  to  proceed  against  it  in  this  honorable  court, 
and  prays  all  such  benefit  as  if  it  had  demurred  to  the  said  bill. 

Second.  That,  with  the  exception  of  it,  the  Missouri,  Kansas  and  Texas 
Railway  Company  (which  it  admits  is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  Kansas,  and 
which  it  alleges  is  also  a  corporation  duly  organized  and  existing  imder 
and  by  virtue  of  the  laws  of  the  United  States),  it  has  no  information 
sufficient  to  form  a  belief  whether  its  various  codefendants,  who  are  made 
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parties  to  this  action,  have  any  such  interest  as  in  the  manner  and  form 
alleged  in  the  complaint  herein,  and  asks  that  the  complainant  make 
proof  thereof,  as  it  may  be  advised  and  is  proper  in  the  premises,  and 
although  this  defendant  has  many  years  since  parted  with  the  title  to 
substantially  all  of  said  lands  embraced  within  the  amended  complaint  to 
many  hundreds  of  purchasers  in  small  holdings,  yet  whether  the  persons, 
firms,  and  corporations  made  defendants  herein,  are  such  purchasers  or 
their  assignees  and  mortgagees  this  defendant  is  without  knowledge,  and, 
therefore,  leaves  the  complainant  to  make  proof  thereof. 

Third.  That  this  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief,  whether  the  various  parties  therein  named  as  codefend- 
ants  herein  with  this  defendant,  are  corporations  organized  or  existing  by 
virtue  of  any  laws  of  any  State  or  Territory  of  the  United  States,  or  are 
copartners  as  in  said  bill  of  complaint  alleged,  or  that  they  are  citizens 
of  the  United  States  as  in  said  complaint  alleged  and  calls  for  strict  proof 
thereof,  and  what,  if  any,  interest  they  claim  in  the  subject  matter  of  this 
litigation. 

Fourth.  The  defendant  admits  that  the  Secretary  of  the  Interior  has 
demanded  a  relinquishment  and  reconveyance  of  certain  lands  described 
by  him  in  his  demand,  but  has  no  information  sufficient  to  form  a  belief 
as  to  whether  such  demand  covers  the  lands  which  are  the  subject  mat- 
ter of  this  bill  of  complaint  herein,  or  set  forth  in  exhibits  attached  thereto, 
but  admits  that  it  has  refused  to  relinquish  or  reconvey  the  lands  so  de- 
manded, and  asks  that  the  plaintiff  be  required  to  amend  its  bill  of  com- 
plaint by  sufficiently  describing  the  lands  referred  to  therein,  and  to  enable 
this  defendant  to  make  answer  thereto,  or  that  complainant  be  required 
to  make  proof  as  it  may  be  advised  as  to  what  was  covered  by  such  de- 
mand for  relinquishment  and  reconveyance,  subject  to  the  defendant's 
right  to  plead  thereto. 

Fifth.  It  admits  that  on  the  19th  day  of  November,  1886,  a  bill  was 
filed  against  the  Missouri,  Kansas  and  Texas  Railway  Company  and  other 
defendants  therein  named,  claiming  lands  in  Allen  County,  Kansas,  under 
patents  from  the  United  States,  but  denies  every  other  allegation  in  the 
bill  of  complaint  herein  set  forth — paragraph  first — as  to  what  was  in- 
tended to  be  covered  by  the  said  bill  and  refers  to  the  same  to  show  what 
was  covered,  or  intended  to  be  covered,  by  the  said  bill  filed  in  the  year 
1886,  and  your  defendant  denies  that  the  rights  of  the  United  States  and 
the  alleged  settlers  in  said  bill  mentioned  remain  unimpaired  by  any  legis- 
lation subsequent  to  the  issue  of  the  patents  for  said  lands  to  this  defend- 
ant. 

Sixth.  The  defendant  denies  the  paragraph  marked  second  of  the  bill 
of  complaint  in  the  manner  and  form  as  the  facts  are  therein  stated,  but 
admits  that  prior  to  the  organization  of  the  State  of  Kansas  and  prior  to 
the  year  1858  the  United  States  was  the  owner  and  in  possession  of  the 
lands  described  in  the  original  and  amended  bills,  and  was  such  owner 
and  in  possession  at  the  time  when  the  grants  to  the  State  of  Kansas,  or 
to  this  defendant,  were  made,  and  under  which  the  defendant  acquired 
title  thereunder. 
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Si'vonth.  The  defendant  admits  the  passage  of  the  act  of  the  first  of 
July,  18G2,  referred  to  in  the  third  paragraph  of  complainant's  bill,  but 
beks  leave  to  refer  to  the  whole  of  the  said  act,  from  which  certain  sec- 
tions are  set  forth  in  the  bill  of  complaint  herein,  for  the  meaning  and 
purport  thereof,  and  denies  that  the  sections  as  set  forth  in  the  bill  of  com- 
plaint herein  correctly  or  accurately  state  the  same,  etc.,  etc.,  etc. 

Sixty-sixth.  The  defendant  further  shows  that  if  any  mistake  of  law 
or  fact  has  been  made  with  reference  to  the  rights  of  this  defendant  herein 
to  the  specific  lands,  or  any  part  thereof,  which  have  been  patented  to 
the  defendant  herein  (and  it  is  denied  that  any  such  mistake  of  law  or  fact 
has  been  made),  this  court  of  equity  should  give  no  redress  herein,  because 
the  defendant  was  entitled  to  indemnity  lands  from  tlie  lands  of  the 
plaintiff;  that  if  plaintiff  located  and  patented  to  the  defendant  certain 
lands  of  its  public  domain  by  a  mistake  as  to  the  number  of  the  sections 
from  which  such  allotments  were  to  be  made,  it,  by  such  mistake,  pre- 
vented the  defendant  from  obtaining  the  lands  to  which  it  was  fairly  en- 
titled, and  it  cannot  now  have  such  mistake  corrected  without  showing 
this  court  of  equity  that  it  is  in  its  power  to  indemnify  the  defendant 
by  giving  to  it  the  equivalent  for  the  number  of  acres  thus  mistakenly 
conveyed  by  conveyance  and  patents  for  the  nxunber  of  acres  to  which  the 
defendant  was  entitled  under  the  law  from  other  sections  of  land  in  the 
immediate  neighborhood  of  the  sections  granted  in  place,  to  make  the  de- 
fendant whole  as  to  its  land  grant. 

That  by  waiting  fifteen  years  and  more  for  the  correction  of  any  such 
mistake,  it  placed  it  out  of  its  own  power  to  make  any  such  rectifications 
of  mistake,  because  it  has  since  conveyed  away  all  its  lands  out  of  which 
such  indemnity  could  have  been  made;  and  if  any  such  mistake  was  made, 
the  complainant  has  not  been  injured  or  damaged  in  any  degree  by  such 
mistake,  because  it  was  left  in  the  possession  of  other  bodies  of  land,  out 
of  which  such  indemnity  could  have  been  made,  whicli  it  has  sold  for  its  own 
benefit  and  advantage,  and  for  the  benefit  and  advantage  of  the  citizens 
of  the  United  States.  It  would  therefore  be  grossly  inequitalile  and  un- 
just, and  work  irremediable  harm  to  this  defendant  to  disturb  the  exist- 
ing patents,  inasmuch  as  the  complainant  has  not  offered  by  the  bill  of 
complaint  or  otherwise  to  indemnify  nor  made  proffer  to  indemnify  this 
defendant,  and  is  not  ready  to  indemnify  this  defendant  for  any  loss,  oc- 
casioned to  this  defendant  by  reason  of  such  mistake,  and  that  any  at- 
tempted rectification  of  such  mistake,  if  any,  would  work  irremediable 
harm  and  injury  against  this  defendant,  and  be  an  act  of  spoliation  and 
confiscation,  as  against  which  the  defendant  would  be  remediless. 

Sixty-seventh.  As  a  further  and  separate  defense  to  the  bill  of  com- 
plaint, this  defendant  avers  and  shows  that  there  is  a  defect  of  parties 
herein,  and  that  all  the  lands  not  heretofore  conveyed  by  the  Missouri, 
Kansas  and  Texas  Railway  Company,  and  which  are  the  subject-matter 
of  this  litigation,  were  conveyed  by  way  of  mortgage  on  June  1st,  1890, 
to  the  Central  Trust  Company,  a  corporation  duly  organized  under  the  laws 
of  the  State  of  New  York,  and  having  its  oflice  in  the  city  of  Xew  York, 
and  which  mortgage  was  recorded  in  all  the  counties  of  the  State  of  Kan- 

2855 


/ 


r.  714.  FORMS.  [CoJe   I'cd. 

sas  through  which  the  said  railway  of  the  Missouri,  Kansas  and  Texas 
Railway  Company  runs,  to  secure  bonds  issued  to  the  extent  of  forty  mil- 
lions of  dollars,  and  that  such  corporation  should  be  made  a  party  hereto, 
and  is  a  necessary  party  herein. 

Sixty-eighth.  That  all  of  the  said  lands  were  also  conveyed  by  way  of 
riortgage  to  the  Mercantile  Trust  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  New  York,  and  having  its  office  in  the  city  of 
New  York,  as  a  second  lien  upon  said  property,  dated  June  1,  1890,  and 
recorded  in  all  the  counties  in  Kansas  through  which  the  Missouri,  Kan- 
sas and  Texas  Railway  runs,  and  in  which  the  lands  above  mentioned  are 
situated,  and  which  mortgage  was  given  to  secure  bonds  to  the  extent  of 
twenty  millions  of  dollars,  both  of  which  said  mortgages  are  now  sub- 
sisting liens  upon  said  property,  and  none  of  the  bonds  therein  described, 
and  for  which  indebtedness  they  were  given  to  secure,  have  been  paid,  but 
all  of  them  are  outstanding  obligations  of  the  said  corporation,  this  de- 
fendant, and  that  said  Mercantile  Trust  Company  is  a  necessary  party 
herein,  and  should  be  made  a  party  hereto. 
^  oixi;y-nmtli.  As  a  further  and  sej^arate  defense  the  defendant  shows 
that  as  to  most  of  the  matters  herein  complained  of,  a  former  adjudication 
has  disposed  of  the  same,  and  the  same  are  and  remain  res  adjudicata  and 
the  United  States  are  barred  and  estopped  as  to  further  controversy  by  the 
case  of  the  United  States  versus  the  Kansas  City,  Lawrence  and  Southern 
Kansas  Railway  Company  (118  U.  S..  p.  682),  and  the  decree  entered  in 
said  cause. 

Seventieth.  As  a  further  and  separate  defense  the  defendant  avers  and 
shows  that  the  complainant  has  been  guilty  of  laches  and  that  it  is  es- 
topped from  asserting  its  claim  herein  by  reason  thereof. 

Seventy -first.  As  a  further  and  separate  defense  the  defendant  avers 
and  shows  that  the  complainant  herein  is  estopped  and  debarred  from  re- 
covering herein  by  the  decision  and  acts  of  its  own  officers,  by  the  acts 
,;t  Congress  hereinbefore  set  forth,  by  the  determination  of  its  own  de- 
partments; that  this  defendant  was  and  is  entitled  to  the  lands  patented 
to  it,  and  by  the  impossibility  of  making  the  defendant  whole  for  any  re- 
dress  that  it  may  have  herein. 

Seventy-second.  And  the  defendant  further  claims  that  such  estoppel 
more  especially  operates  against  the  complainant  herein,  because  of  the 
acts  of  this  defendant  which  have  been  in  good  faith  and  in  compliance 
with  law,  and  that  if  any  mistake  herein  was  made  it  was  without  the 
same  being  caused  by  any  act  of  this  defendant;  that  such  mistake  is  an 
innocent  mistake  which  operates  no  disadvantage  to  the  complainant  and 
that  the  complainant  is  still  largely  indebted  to  the  defendant  for  lands 
granted  to  but  withheld  by  it  from  the  defendant,  and  to  which  this 
defendant  has  never  received  patents. 

Seventy-third.  That  the  full  consideration  for  the  grants  of  land  which 
it  has  received  has  been  rendered  by  the  defendant,  and  that  the  defend- 
ant has  not  received  full  consideration  for  the  performance  of  its  obliga- 
tions in  the  premises  from  the  complainant,  and  that  the  complainant 
should  be  denied  any  remedy  whatsoever  unless  it  tenders  and  offers  as 
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preliminary  to  any  adjudication  in  its  favor  lands  equivalent  in  value, 
place,  and  county  to  those  which  it  proposes  to  deprive  the  defendant  of, 
and  Avhich  it  claims  has  been  conveyed  in  mistake,  in  lieu  of  those  which 
it  seeks  by  this  action  to  recover. 

Seventy-fourth.  All  of  which  matters  and  things  the  said  defendant  is 
ready  to  aver,  maintain,  and  prove  as  this  honorable  court  shall  direct,  and 
humbly  prays  to  be  hence  dismissed  with  reasonable  costs  and  charges,  in 
this  behalf  most  wrongfully  sustained. 

[Seal.]       MISSOURI,  KANSAS  AND  TEXAS  RAILWAY  COMPANY, 
By  HENRY  C.  ROUSE, 
President. 
Attest : 

JAS.  B.  SWAIN,  JR., 

Assistant  Secretary. 

SIMON  STERNE, 
JAMES  HAGERMAN, 
T.  N.  SEDGWICK. 
Solicitors    for  the  defendant 
The  Missouri,  Kansas  and  Texas  Railway  Company. 

United  States  of  America, 

Southern  District  of  New  York,  ss: 
Henry  C.  Rouse,  being  duly  sworn,  deposes  and  says:  That  he  is  the 
president  of  the  Missouri,  Kansas  and  Texas  Railway  Company,  one  of 
the  defendants  herein;  that  he  has  read  the  foregoing  answer,  and  knows 
the  conteiits  thereof;  that  the  allegations  therein  contained,  as  far  as  they 
relate  to  his  own  acts  and  deeds  are  true,  and  as  far  as  they, relate  to  the 
acts  and  deeds  of  others  he  believes  them  to  be  true. 

That  in  regard  to  matter  and  things  in  the  foregoing  answer  alleged 
which  are  not  within  the  personal  knowledge  of  deponent,  this  deponent 
has   been   fully   informed  and  believes   that   the   same   are  true. 

HENRY  C.  ROUSE. 
Sworn  to  before  me  this  31st  day  of  January,  1894. 
[Seal],  ^  JAS.  B.  SWAIN,  JR., 

Notary  Public,  Kings  County. 
F.  715. 
— Amendment  to  Answer. 
[Title.] 

Whereas,  an  answer  has  been  hertofore  filed  on  behalf  of  the  Missouri, 
Kansas  and  Texas  Railway  Company  and  others,  defendants. 

Now,  by  way  of  amendment  to  said  answer,  and  repeating  and  reiterating 
all  that  is  in  said  answer  contained,  and  as  an  addition  thereto  and  to  the 
affirmative  defenses  thereof,  this  defendant  The  Missouri,  Kansas  and 
Texas  Railway  Company  avers  that  the  cause  of  action,  if  any  there  may 
be,  arising  to  the  complainant  on  account  or  by  reason  of  the  several  alle- 
gations in  the  said  bill  of  complaint  contained,  did  not  accrue  within  fifteen 
years  before  the  said  bill  was  filed.  This  defendant  therefore  claims  the 
benefit  of  the  provisions  made  in  and  by  section  4003  of  the  compiled  laws 
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01  the  State  of  Kansas  for  the  limitation  of  actions  and  suits  for  the  re- 
covery of  real  property  or  for  the  determination  of  any  adverse  right  or  in- 
terest therein.  And  this  allegation  this  defendant  makes  in  bar  of  com- 
plainant's bill,  and  prays  that  it  may  have  the  benefit  therefrom  as  if  it 
had  formally  pleaded  the  same,  and  repeating  the  prayer  for  the  dismissal 
of  the  bill  of  complaint  herein,  and  that  it  is  ready  as  to  all  matters  and 
things  in  the  said  answer  stated,  and  in  this  amendment,  to  aver,  maintain, 
and  prove  as  this  honorable  court  may  direct,  and  humbly  prays  to  be 
hence  dismissed  with  reasonable  costs  and  charges  in  this  behalf  most 
wrongfully  sustained. 

[Seal.]  '    MISSOURI,  KANSAS  AND  TEXAS  RAILWAY  COMPANY, 
By  THOS.  C.  PURDY, 

Vice-President. 

SIMON  STERNE, 
JAMES  HAGEMAN  and 
T.  N.  SEDGWICK, 
Solicitors  for  the  Defendant  The  Missouri,  Kansas 

and  Texas  Railway  Company. 
United  States  of  America. 

State  of  Missouri,  city  of  St.  Louis,  ss: 
Thomas  C.  Purdy,  being  duly  sworn,  deposes  and  says:  That  he  is 
the  vice-president  of  The  Missouri,  Kansas  and  Texas  Railway  Company, 
one  of  the  defendants  herein;  that  he  has  read  the  foregoing  amendment 
to  the  answer  and  knows  the  contents  thereof:  that  the  allegations  therein 
contained,  as  far  as  they  relate  to  his  own  acts  and  deeds  are  true,  and  as 
far  as  they  relate  to  the  acts  and  deeds  of  others  he  believes  them  to 
be  true. 

That  in  regard  to  matters  and  things  in  the  foregoing  answer  alleged 
which  are  not  within  the  personal  knowledge  of  deponent,  this  deponent 
has  been  fully  informed  and  believes  that  the  same  are  true. 

THOMAS  C.  PURDY. 
Sworn  to  before  me  this   14th  day  of  February,  1894. 
[Seal.]  "  F.  E.  NIESEN, 

Notary    Public. 
F.  716. 
— Replication  by  United  States. 
This  repliant,  saving  and  reserving  to  itself  now  and  at  all  times  here- 
after all   and   all   manner  of  benefits   and  advantage   of   exception   which 
may  be  had  and  taken  to  the  manifold  insufficiencies  of  the  said  answer, 
for  replication  thereto  says  that  it  will  aver,  maintain,  and  prove  its  bill 
of  complaint  to  be  true,  certain  and  sufiicient  in  the  law  to  be  answered 
unto,  and   that  said  answer  of  the  said  defendants  is   uncertain,  untrue, 
and   insufficient   to  be   replied  unto   by   repliant   without    this;    that   any 
other  matter  or  thing  whatsoever  in  said  answer  contained,  material  or 
effectual  in  the  law  to  be  replied  unto,  and  not  herein  and  hereby  well 
and  sufficiently  replied  unto,  confessed,  and  avoided,  traversed  or  denied, 
is  true;  all  which  matters  and  things  the  repliant  is  and  will  be  ready  to 
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aver,  maintain,  and  prove  as  this  liDnorable  court  shall  dirett  and  humbly 
prays  as  in  and  by  its  said  bill  it  hath  already  prayed. 

W.  C.  PERRY. 
Solicitors  for  Complainant. 
F.  717. 
— Second  Amendment  to  Answer. 

Whereas  an  answer  has  been  hertotore  lilcd  on  behalf  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  and  others,  defendants,  and  an  amend- 
ment thereto,  verified  the  14th  day  of  February.  1894,  has  likewise  been 
filed  on  behalf  of  said  company  and  others,  defendants: 

Now,  by  way  of  additional  amendment  to  said  answer,  and  repeating, 
TeafErming,  and  reiterating  all  that  is  in  said  answer  and  in  said  amend- 
ment thereto  contained  and  set  forth,  and  as  an  addition  thereto  and  to  the 
said  amendment  and  to  the  affirmative  defenses  thereof,  this  defendant,  the 
Missouri,  Kansas  &  Texas  Railway  Company,  avers  and  alleges: 

I.  That  in  and  by  various  letters  addressed  by  the  Commissioner  of 
the  General  Land  Office  to  and  received  by  the  register  and  receiver 
of  public  lands  at  Humboldt.  Topeka,  and  Junction  City,  Kansas,  re- 
spectively, which  lettters  are  dated,  respectively,  the  19th  day  of  March, 
1863,  the  19th  day  of  March,  1867,  the  30th  day  of  April,  1867,  and  the 
21st  day  of  January,  1868,  copies  of  which  letters  are  attached  hereto, 
marked  Exhibits  1,  2,  3,  and  4,  and  are  respectively  referred  to  and  made 
a  part  hereof,  the  said  registers  and  receivers  of  public  lands  at  Hum 
boldt,  Topeka,  and  Junction  City,  respectively,  were  ordered  and  directed 
to  reserve,  withdraw,  and  withhold  from  all  sale,  location,  pre-emption. 
or  entry  of  any  kind,  except  in  the  case  of  bona  fide  pre-emptions  initiated 
prior  to  such  withdrawal,  all  lands  within  their  respective  land  districts, 
specifying  the  same  by  sections  in  said  letters,  respectively,  to  which  this 
defendant,  the  Missouri,  Kansas  &  Texas  Railway  Company,  was  then 
or  svibsequently  became  entitled  as  granted  or  indemnity  lands,  either 
directly  by  the  act  of  Congress  of  July  26th,  1866,  passed  for  its  benefit, 
or  as  the  successor  to  all  rights  of  the  Leavenworth,  Lawrence  and  Gal- 
veston Railroad  Company  and  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  respectively,  which  said  companies  respectively  had  acquired 
and  received  under  the  acts  of  Congress  of  March  3,  1863,  and  July  1, 
1864. 

That  said  withdrawal  orders  and  letters  were  the  acts  of  the  said  com- 
plainant herein,  through  its  executive  department,  and  that  the  said  com- 
plainant is  bound  thereby.  That  said  withdrawal  orders  and  letters  were 
in  every  respect  lawful  and  proper,  and  that  the  efi"ect  of  sucli  orders  and 
letters  was  to  validly  withdraw  from  all  sale,  location,  right  of  pre-emp- 
tion, or  homestead  entry  the  lands  in  said  letters  specified,  and  that  no 
settlers  or  pre-emptors  or  persons  making  entry  of  any  kind  could  obtain 
any  rights  by  such  entry  or  any  other  act  on  their  part  subsequent  to 
the  receipt  of  said  letters  by  said  register  and  receiver  at  each  of  said 
land  offices  at  Topeka.  Junction  City,  and  Humboldt,  Kansas. 

That  in  nearly  every  instance,  if  not  in  every  instance,  in  which  it  is 
alleged  in  the  bill  of  complaint  that   rights   adverse   to   the   title   of   this 
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defendant  or  its  bona  fide  purchasers  and  grantees  have  been  obtained  by 
liomestead  or  pre-emption  settlers  on  the  lands  claimed  by  this  defendant 
as  part  of  its  granted  or  indemnity  lands,  either  directly  or  as  the  suc- 
cessor of  the  companies  aforesaid,  the  acts  from  which  such  rights  were 
predicated  and  alleged  to  result,  were  done  after  and  in  most  cases  many 
years  after  the  withdrawal  of  said  lands  from  sale  and  settlement,  and  that 
consequently  no  rights  could  actually  be  acquired  by  said  alleged  settlers 
or  pre-emptors  which  are  of  any  validity  against  this  defendant  or  its  pur- 
chasers or  grantees,  and  this  defendant  prays  the  leave  of  this  court  to 
make  proof  at  the  proper  time  of  said  fact  in  each  and  every  case  where 
it  is  alleged  by  the  bill  or  attempted  to  be  proved  by  the  complainant  that 
such  rights  adverse  to  this  defendant  or  its  grantees  have  been  obtained 
or  secured. 

This  defendant  shows  further  that  all  the  lands  claimed  by  it,  either  as 
granted  or  indemnity  lands,  were  formerly  part  of  the  public  domain  and 
public  lands  of  the  United  States,  the  complainant  herein,  and  as  such  were 
under  the  exclusive  jurisdiction,  for  the  purpose  of  administration  and 
disposition,  of  the  executive  department  of  the  said  complainant,  acting- 
through  the  Department  of  the  Interior  and  the  General  Land  Office. 
That  said  lands  were  disposed  of  and  conveyed  to  this  defendant  by  said 
complainant  through  its  executive  department  only  after  due  investiga- 
tion by  and  contest  before  said  executive  department,  and  that  the  com- 
plainant having  through  its  executive  and  quasi  judicial  officers  asserted  by 
deliberative  action  the  right  of  this  defendant  to  said  lands  as  against 
all  said  alleged  settlers  and  other  claimants,  is  now  estopped  from  assert- 
ing  the  contrary. 

II.  The  defendant  further  shows  and  alleges  that  many,  if  not  most, 
of  the  said  alleged  settlers  or  persons  claiining  rights  adverse  to  those  of 
this  defendant  and  its  grantees,  have  had  their  claims  duly  considered  and 
adjudicated  upon,  either  by  the  Commissioner  of  the  General  Land  Office, 
and,  upon  appeal  from  the  decision  of  such  Commissioner,  by  the  Sec- 
retary of  the  Interior  of  the  United  States,  or  in  the  State  courts  of 
Kansas,  and  in  some  instances  upon  appeal  therefrom  by  the  Supreme 
Court  of  the  United  States,  to  the  records  of  which  proceedings  in  all 
such  cases,  including  all  testimony,  trials,  decisions,  arguments,  and  all 
relevant  portions  of  such  records  this  defendant  respectfully  refers  and 
prays  that  it  may  be  allowed  to  make  proof  thereof  as  it  may  be  advised, 
the  said  records  not  being  here  produced  or  made  part  hereof  solely  to 
avoid  unnecessary  prolixity  and  repetition.  That  in  all  cases  where  such 
claims  have  been  so  adjudicated  upon  by  the  proper  authorities,  such  claims, 
both  as  to  parties  and  subject  matter,  have  become  res  adjudicata,  and 
such  decisions  and  trials  now  operate  as  a  bar  and  estoppel  both  upon  this 
complainant  and  upon  all  such  claimants  and  alleged  settlers,  and  that  said 
claims,  in  so  far  as  they  have  been  so  adjudicated  upon,  are  not  here  open 
to  further  inquiry  or  contestation.  That  as  to  any  alleged  settlers  or 
claimants  who  have  omitted  to  prosecute  their  claims  before  the  United 
States  Land  Department  or  in  the  proper  courts,  if  any  such  there  be, 
this   defendant   alleges    that   such   claims   can    not   now   be    recognized   or 
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heard  in  this  proceeding,  and  that  the  parties  have  become  estopped  by 
laclies  and  by  failure  to  prosecute  their  claims  in  the  manner  and  form 
prescribed  by  law,  and  the  complainant  is  likewise  estopped  and  barred 
from  asserting  any  right  of  recovery  against  this  defendant  based  upon 
such  alleged  claims. 

And  these  allegations  this  defendant  makes  in  further  bar  of  com- 
plainant's bill,  and  prays  that  it  may  have  the  benefit  therefrom  as  if  it 
had  formally  pleaded  the  same,  and  repeating  the  prayer  for  the  dismis- 
sal of  tlie  bill  of  complainant  herein,  and  that  it  is  ready,  as  to  all  matters 
and  things  in  its  answer  and  the  prior  amendment  thereto  and  in  this 
amendment  stated  and  contained,  to  aver,  maintain,  and  prove  the  same 
as  this  honorable  court  may  direct,  and  humbly  prays  to  be  hence  dis- 
missed with  reasonable  costs  and  charges  in  this  behalf  most  wrongfully 
sustained. 

MISSOURI,  KANSAS  AND  TEXAS  RAILWAY  COMPANY, 
By  SIMON  STERNE, 

JAMES  HAGERMAN,  and 

T.  N.  SEDGWICK, 
Solicitors. 
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CHAPER  29. 
FORMS  IN  PATENT  EQUITY  CASES. 

F.  722.     Bill  in  equity  for  accounting  and   injunction. 

P.  723.     Affidavit  to  support  application  for  injunction. 

F.  724.     Supplemental  bill  where  patent  has  been  extended  since  filing  of 

original. 
F.  725.     Various     allegations     in     equity — patent     assigned     before     suit 
brought, 
—reissue  of  patent. 
— suit  by  administrator  or  patentee, 
-prior  adjudication. 

Restraining  order  and  order  to  show  cause. 
Reply  to  order  to  show  cause. 
Order  for  injunction. 

F.  722. 
Bill  in  Equity  for  Accounting  and  Injunction. 
[Title  of  Court  and  Cause.] 

Edwin  T.  Earl,  a  citizen  of  the  United  States,  and  of  the  State  of  Cali- 
fornia, complainant,  by  leave  of  court  first  had  and  obtained,  brings  this, 
his  bill  of  complaint,  against  the  Southern  Pacific  Company,  a  corporation, 
organized  and  existing  under  the  laws  of  the  State  of  Kentucky,  but  doing 
business  and  having  its  principal  place  of  business  at  the  city  and  county 
of  San  Francisco,  in  the  State  of  California,  Robert  Graham,  John  Doe, 
Richard  Roe  and  Robert  Roe,  inhabitants  of  the  northern  district  of  Cali- 
fornia, respondents,  and  thereupon  yoiir  orator  complains  and  says: 

I. 

That  heretofore,  to  wit,  on  December  22,  A.  D.  1800,  he  was  the  original 
and  first  inventor  of  a  certain  new  and  useful  invention  entitled  "Ventil- 
ator and  Combined  Ventilator  and  Refrigerator  Cars,"  a  more  particular 
description  of  which  will  be  found  in  the  letters  patent  hereinafter  re- 
ferred   to,   and   to    which    special    reference    is    hereby   made. 

II. 

That  the  same  was  a  new  and  useful  invention  not  known  or  used  by 
others  in  this  country,  not  patented,  not  described  in  any  particular  pub- 
lication in  this  or  any  foreign  country  before  the  invention  thereof  by 
your  orator,  and  at  the  time  of  his  application  for  a  patent  therefor, 
as  hereinafter  alleged,  the  same  had  not  been  in  public  use  nor  on  sale  in 
the  United  States  more  than  two  years,  nor  had  the  same  been  aban- 
doned. 

ni. 

That  thereafter,  to  wit,  on  December  22,  A.  D.   1890,  your  orator  duly 
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and  regularl}-  filed  in  the  patent  office  of  the  United  States  an  application 
praying  for  the  issuance  to  him  of  letters  patent  of  the  United  States 
for  said  invention,  and  after  proceedings  duly  and  regularly  had  and  taken 
in  the  said  matter,  to  wit,  on  December  22,  A.  D.  1S90,  letters  patent  of 
the  United  States  bearing  date  on  that  day  and  numbered  465,615,  were 
granted,  issued  and  delivered  to  yx)ur  orator,  whereby  there  was  granted 
to  him,  his  heirs  and  assigns  for  the  full  term  of  seventeen  years  from  said 
last-named  day,  the  sole  and  exclusive  right  and  liberty  to  make,  use  and 
vend  tlie  said  invention  throughout  the  United  States  of  America  and 
the  territories  thereof.  Said  letters  patent  were  issued  in  due  form  of  law 
under  the  seal  of  the  patent  olfice  of  the  United  States,  signed  by  the 
secretary  of  the  interior  and  countersigned  by  the  commissioner  of  pat- 
ents of  the  United  States,  and  proir  to  the  issuance  thereof  all  proceedings 
were  had  and  taken  which  were  required  by  law  to  be  had  and  taken  prior 
to  the  issuance  of  letters  patent  for  new  and  useful  inventions. 

IV. 

And  your  orator  further  shoAvs  unto  your  Honors  that  the  said  letters 
patent  were  inoperative  and  invalid  by  reason  of  a  defective  and  insuffi- 
cient specification,  and  that  said  error  and  defect  arose  through  inad- 
vertence, accident  and  mistake  and  without  any  fraudulent  or  decep- 
tive intention  on  the  part  of  your  orator;  that  within  a  reasonable  time 
after  the  discovery  of  said  error  and  defect,  to  wit.  on  January  17,  A.  D. 
1893,  your  orator  duly  siirrendered  the  said  letters  patent  to  the  commis- 
sioner of  patent  of  the  United  States  and  filed  an  application  in  the  pat- 
ent office  of  the  United  States  praying  that  the  said  letters  patent  might 
be  reissued  for  the  purpose  of  curing  and  remedying  said  error  and  mistake. 
That  such  proceedings  were  duly  and  regularly  had  and  taken  in  the  mat- 
ter of  said  application  for  said  reissue,  that  thereafter,  to  wit,  on  April 
18,  A.  D.  1896,  the  said  commissioner  of  patents  of  the  United  States 
did  cause  a  new  patent  for  the  same  invention,  and  in  accordance  with  the 
corrected  specification  to  be  issued  and  delivered  to  your  orator  herein 
for  the  unexpired  part  of  the  term  of  the  said  original  patent. 

V. 

That  the  said  new  patent  was  issued  in  due  form  of  law  under  the  seal 
of  the  patent  office  of  the  United  States,  signed  by  the  secretary  of  the 
interior  and  countersigned  by  the  commissioner  of  patents  of  the  United 
States,  numbered  11,324  of  reissued  patents,  and  bears  date  April  18,  A. 
D.  1893,  on  which  said  day  the  same  was  delivered  to  your  orator,  where- 
by there  was  granted  and  secured  to  him,  his  heirs  and  assigns  for  the 
residue  then  unexpired  of  the  said  term  of  seventeen  years  from  December 
22.  A.  D.  1891.  the  sole  and  exclusive  right,  liberty  and  privilege  to  make, 
use,  and  vend  the  said  invention  throughout  United  States  of  America 
and  the  territories  thereof. 

VI. 

That  said  reissued  ktters  patent  were  and  are  for  the  same  invention 
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as  that  for  which  llie  original  letters  patent  were  granted,  and  prior  to  the 
issuance  of  said  reissued  letters  patent  all  proceedings  were  had  and  taken 
which  were  ret^uired  by  law  to  be  had  and  taken  prior  to  the  issuance  of 
letters  patent  for  new  and  useful  inventions,  which  said  reissued  letters 
patent  are  hereby  specially  refeiTed  to  for  further  and  fuller  description  of 
the  invention  therein  patented,  and  are  ready  in  court  to  be  produced  by 
your  orator  or  a  duly  authenticated   copy  thereof,    (b) 

VII. 
And  your  orator  further  shows  unto  your  Honors  that  through  inad- 
vertence, accident  and  mistake,  and  without  any  fraudulent  or  deceptive 
intention,  the  specification  and  the  first  two  claims  of  said  reissued  letters 
patent  were  made  too  broad  and  included  more  than  that  of  which  your 
orator  was  the  original  and  first  inventor  and  discoverer,  in  this,  to  wit: 
The  language  of  the  said  two  claims  was  and  is  broad  enough  to  in 
elude  a  ventilator  device  for  refrigerator  cars  in  which  a  hinged  ice -hole 
door  is  held  open  at  an  angle  by  any  and  all  means  and  mechanisms 
adapted  to  so  hold  the  same  open,  and  therefore  included  a  device  in 
which  the  said  door  is  held  open  by  a  hook  or  block  of  wood,  or  other  prop 
without  any  side  wings  or  front  screen. 

VIII. 

That  after  your  orator  discovered  such  facts,  and  within  a  reasonablr 
time,  to  wit,  on  March  5,  A.  D.  1894,  being  then  the  sole  owner  and  holder 
of  said  reissued  letters  patent,  he  did  make  and  file  in  the  patent  oflfico 
of  the  United  States  a  disclaimer  in  writing  attested  by  two  witnesses, 
and  did  cause  the  same  to  be  recorded  in  the  said  patent  office  on  said 
March  5,  A.  D.  1894,  and  the  same  was  attached  to  and  made  a  part  of 
the  said  reissued  letters  patent. 

That  in  and  by  said  disclaimer  the  paragraph  comprising  lines  82  to  90. 
inclusive,  on  page  1  of  the  specifications  of  said  reissued  letters  patent  was 
amended  to  read  as  follows:    (States  the  amendment.) 

Also  lines  14  to  17,  inclusive,  and  the  last  three  words  of  line  13,  page 
3,  of  the  specification  were  canceled,  to  wit,  the  words,  etc. 

Also  claim  1  was  amended  so  as  to  read  as  follows:   (Amendment  stated.) 

Also  claim  2  was  disclaimed  in  so  far  as  it  was  not  wholly  covered  by 
said  claim  1  as  amended  by  said  disclaimer,  and  was  therefore  canceled 
for  lack  of  patentable  novelty  over  said  claim. 

IX. 

And   your  orator  further   shows   unto   your  Honors   that   thereafter,   to 

wit,  on  May  ,  A.  D.    1895,  having  discovered   through   the   advice   of 

counsel  that  said  claim  1  as  amended  was  still  too  broad  and  included  more 
than  that  of  which  he  was  the  original  and  first  inventor  and  discoverer, 
in  that  the  same  might  be  construed  to  cover  a  ventilator  device  for  re- 
frigerator cars  in  which  a  hinged  ice-hole  door  was  held  open  at  an  angle 
by  any  and  all  means  and  mechanisms  capable  of  holding  the  same  open, 
your  orator  did  file  and  cause   to  be  recorded  in  the  patent  office  of  the 
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United  States  a  further  disclaimer,  wherein  and  whereby  he  disclaimed 
the  said  claims  1  and  2  of  said  reissued  letters  patent  in  full,  and  said 
la&t-iiained  disclaimer  became  a  part  of  the  said  reissued  patent  and  was 
attached  to  the  same  as  a  part  thereof. 

X. 

And  your  orator  furtlior  shows  unto  your  Honors  that  ever  since  the 
issuance  of  said  reissued  letters  patent  he  has  been  and  is  now  the  sole 
owner  and  holder  thereof,  and  has  practiced  the  invention  described  there- 
in, and  has  used  large  numbers  of  cars  containing  and  embodying  the  said 
invention,  and  upon  the  said  cars  was  marked  the  word  "patented,"  to- 
gether with  the  date  and  number  of  the  patent,  thereby  giving  notice  to 
the  public  at  large  that  the  device  was  covered  by  the  said  reissued  let- 
ters patent. 

XI. 

And  your  orator  further  shows  to  j'our  Honors  that  heretofore,  to  wit, 
on  March  12,  A.  D.  1896,  there  was  pending  in  this  Honorable  court  an 
action  at  law,  wherein  your  orator  was  the  plaintifl',  and  Robert  (Iraham, 
one  of  the  defendants  herein,  was  the  defendant,   (c) 

That  the  said  action  was  based  upon  the  said  reissued  letters  patent 
hereinabove  referred  to,  and  was  brought  to  recover  damages  for  the  in- 
fringement thereof  by  the  said  Robert  Graham;  that  in  said  action  at 
law  the  said  Robert  Graham  appeared  and  made  defense  by  counsel 
learned  in  the  law,  and  denied  the  validity  of  the  said  letters  patent  as 
well  as  the  infringement  thereof,  and  thereby  the  validity  of  said  let- 
ters patent,  as  well  as  the  infringement  thereof,  was  put  in  issue  by  the 
pleadings; 

That  said  action  at  law  was  duly  brought  on  for  trial  on  March  3,  A. 
D.  1896,  and  thereupon  a  jury  of  twelve  men  was  impaneled  and  sworn  to 
try  the  case  and  the  said  case  was  on  trial  from  day  to  day  until  March 
12,  A.  D.  1896,  during  which  time  voluminous  proofs  were  made  by  the  re- 
specitve  parties  in  order  to  maintain  their  respective  contentions,  and  the 
said  case  naving  been  fully  tried  upon  the  issues  so  framed  as  afore.said, 
was,  on  March  12,  A.  D.  1896,  duly  and  regularly  submitted  after  lengthy 
argument  by  respective  counsel  to  the  said  jury  for  its  consideration  and 
decision,  and  the  said  jury  having  duly  considered  the  same,  did  on  said 
March  12,  A.  D.  1896,  duly  and  regularly  render  and  file  with  the  clerk  of 
said  court  a  verdict  in  said  action  at  law  in  favor  of  the  plaintiff  therein 
and  against  the  defendants  therein  for  the  sum  of  one  dollar  as  damages, 
and  thereafter  a  judgment  was  entered  and  duly  made  and  given  upon 
said  verdict  whereby  it  was  adjudged  that  the  said  reissued  letters  patent 
were  good  and  valid,  and  that  the  said  defendant,  Robert  Graham,  had  in- 
fringed upon  the  same.  That  the  said  judgment  has  never  since  been  al- 
tered or  modified  and  is  still  in  full  force  and  effect. 

XII. 

And  your  orator  further  shows  unto  your  Honors  that  the  names  of  the 
defendants   herein   designated  as  John  Doe,  Richard  Roe   and  Robert  Roe 
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are  unknown  to  your  orator,  and  the  names  John  Does,  Richard  Roe  and 
Robert  Roc  are  fictitious,  but  are  jointly  connected  and  associated  with 
the  other  defendants  in  operating  and  embracing  the  invention  patented 
in  and  by  said  letters  patent,  and  the  defendant,  the  Southern  Pacific 
tompany,  is  a  railway  corporation  engaged  in  transporting  and  hauling 
for  the  other  defendants  for  hire  the  said  cars  containing  the  said  patented 
invention  and  in  operating  and  manipulating  the  ventilators  while  hauling 
.said  cars;  and  the  ventilators  on  said  cars  are  the  same  identical  ventil- 
ators which  were  adjudged  in  and  by  the  judgment  in  the  said  action  at 
law  to  be  an   infringement  of  the  said  letters  patent. 

XIIT. 

Your  orator  further  sliows  unto  your  Honors  that  notwithstanding  the 
premises,  but  well  knowing  the  same,  and  without  the  license  or  consent  of 
your  orator,  within  one  year  last  past,  and  in  the  northern  district  of 
California,  the  defendants  herein  have  jointly  used  large  numbers  of  cars 
^containing  and  embracing  the  invention  described  and  patented  in  and 
by  the  said  reissued  letters  patent  and  the  claims  thereof,  which  are  num- 
bered 3,  4,  5,  7,  8,  and  have  infringed  upon  the  exclusive  rights  secured 
to  your  orator  by  the  said  claims.  That  youi-  orator  has  requested  the 
defendants  to  cease  and  desist  from  infringing  upon  said  letters  and  had 
hoped  that  the  said  defendants  would  have  complied  with  such  reasonable 
request,  but  the  fact  is,  nevertheless,  that  the  said  defendants  have  failed, 
refused  and  neglected  to  comply  with  such  request  and  are  now  still 
using  said  cars  containing  said  patented  invention  and  threaten  to  con- 
tinue to  so  use  them,  and  unless  restrained  by  this  court  will  continue  to 
so  use  the  same. 

XIV. 

That  by  reason  of  the  premises  your  orator  has  suffered  great  and  ir- 
reparable injury  and  damage,  and  he  avers  upon  his  information  and  belief 
that  the  defendants  have  realized  large  profits  and  gains. 

That  for  the  wrongs  and  injuries  herein  complained  of  your  orator  has 
no  plain,  speedy  or  adequate  remedy  at  law,  and  forasmtich  as  he  is  with- 
out any  remedy  in  the  premises  save  in  a  court  of  equity  where  matters 
of  this  kind  are  properly  cognizable  and  relievable. 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show 
cause  why  your  orator  should  not  have  the  relief  herein  prayed,  and  may, 
but  not  upon  oath,  an  oath  to  the  defendants'  answer  being  hereby  waived, 
according  to  the  best  and  utmost  of  their  knowledge,  recollection,  in- 
formation and  belief,  full,  true,  direct  and  perfect  answer  to  make  to 
all  and  singular  the  matters  and  things  hereinabove  charged,  and  that 
said  defendants  may  be  decreed  to  account  for  and  pay  over  to  your  ora- 
tor the  gains  and  profits  realized  by  the  said  defendants  from  their  im- 
lawful  use  and  practice  of  the  invention  patented  in  and  by  said  reis- 
sued letters  patent,  and  in  addition  to  the  profits  to  be  accounted  for,  as 
aforesaid,  the  damages  sustained  by  your  orator,  together  with  the  costs 
of  suit. 
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May  it  pltast-  your  Honors  to  grand  unto  your  orator  a  writ  of  injunc- 
tion issued  out  of  and  under  the  seal  of  this  court,  provisionally,  and  un- 
til the  final  hearing,  enjoining  and  restraining  the  said  defendants  their 
clerks,  employees,  agents  and  attorneys  from  making,  using  and  selling  any 
cars  or  ventilators,  or  devices  containing  and  embodying  the  invention  pat- 
ented in  and  by  said  claims  3,  4,  5,  7  and  8,  or  either  or  any  of  them,  and 
that  upon  the  final  hearing  of  the  case  said  provisional  injunction  to  be 
made  perpetual,  and  that  your  orator  may  have  such  other  and  further  re- 
lief as  the  nature  of  the  case  may  require  and  to  your  Honors  may  seem 
met  and  proper  and  in  accordance  with  equity  and  good  conscience. 

May  it  please  your  Honors  to  grant  unto  your  orator  a  writ  of  sub- 
poena directed  to  the  said  defendants,  the  Southern  Pacific  Company,  and 
Robert  Graham,  commanding  them  at  a  certain  time  and  under  a  certain 
penalty  therein  to  be  limited,  personally  to  be  and  appear  before  this 
honorable  court,  then  and  there  to  answer  to  this  bill  of  complaint,  and 
to  stand  to,  perform  and  abide  by  such  further  orders,  directions  and  de- 
crees as  to  your  Honors  shall  seem  meet  in  the  premises. 
And  your  orator  will  ever  pray. 

JOHN  H.  MILLER, 
JOHN  L.  BOONE, 
Solicitors    for   Complainant. 
JOHN  H.   TiHLLER, 
JOHN  L.  BOONE, 
BISHOP  &  WHEELER, 

Of  Counsel  for  Complainant. 

United  States  of  America,  ^ 

Northern   District   of   California,        Igg^ 
City  and  County  of  San  Francisco.   J 

E.  T.  Earl,  being  duly  sworn,  deposes  and  says  that  he  is  the  com- 
plainant in  the  within-entitled  action ;  that  he  has  read  the  above  and 
foregoing  amended  bill  of  complaint  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  information  or  belief,  and  as  to  those 
matters,  that  he  believes  it  to  be  true. 

E.   T.   EARL. 

(a)  48  U.  S.  App.  691,  716;  Desty's  Fed.  Proc,  sec.  84. 

(b)  Desty's  Fed.   Proc,   sec.   412. 

(c)  See  ante,  Form  No.  1. 

(d)  Eq.  R.   55. 
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F.   723. 
Affidavit  to  Support  Application  for  Injunction. 
[Title  of  Court  and  Cause.] 

City  and  County  of  San  Francisco.    ^ 
State  of  California,  J 

Edwin  T.  Earl,  being  first  duly  sworn,  deposes  and  says  as  follows: 

That  he  is  the  complainant  in  a  suit  entitled  as  above,  and  about  to 
be  commenced  in  the  above-entitled  court,  and  is  the  same  Edwin  T. 
Earl  mentioned  in  the  bill  of  complaint  in  said  suit,  and  the  patentee 
named  in  the  reissued  letters  patent  sued  on  herein. 

That  the  defendant,  Robert  Graham,  is  the  general  manager,  in  the 
State  of  California,  for  a  line  of  refrigerator  cars,  comprising  about  90 
cars  in  number,  said  to  be  owned  by  Armour  &  Co.,  of  Chicago,  Illinois, 
and  being  operated  under  the  name  of  the  Fruit  Growers'  Express. 

That  the  other  defendants,  save  and  except  the  Southern  Pacific  CJom- 
pan}',  and  Southern  California  Railway  Company,  are  agents,  servants,  and 
employees  of  the  said  Armour  &  Company,  in  the  State  of  California,  and 
are  jointly  associated  and  connected  with  the  said  Graham  in  the  business 
of  operating  said  line  of  cars  in  the  State  of  California;  that  the  said 
Armour  &  Company  reside  outside  of  the  State  of  California,  to  wit,  at 
the  city  of  Chicago,  in  the  State  of  Illinois,  under  the  management  of  th<^ 
said  Robert  Graham  and  with  the  assistance  and  lielp  of  the  other  de- 
fendants. 

That  the  Southern  Pacific  Company  and  Southern  California  Railway 
Company,  defendants,  are  railroad  corporations  engaged  in  operating  rail 
ways  in  the  State  of  California  as  common  carriers  of  freight  and  pas- 
sengers; that  in  operating  said  railways  they  have  been  and  are  now 
jointly  engaged  in  hauling  over  their  lines  the  said  cars  hereinabove  r*  - 
ferred  to  as  belonging  to  Armour  &  Company,  and  charging  for  sucli 
hauling  a  regular  toll  or  tariff;  that  the  method  of  operating  said  cars 
is  as  follows: 

The  said  Robert  Graham,  as  manager  for  Armour  &  Company  in  the 
State  of  California,  makes  agreements  with  the  growers  and  shippers  of 
fruits  and  vegetables  in  the  State  of  California,  whereby  he  undertakes 
to  iiave  and  cause  the  said  fruits  and  vegetables  to  be  transported  in 
the  said  cars  of  Armour  &  Company,  from  points  vrithin  to  points  out- 
side of  the  State  of  California;  that  the  said  Graham  further  agrees 
with  such  growers  and  shippers  to  properly  refrigerate  said  cars,  by  sup- 
plying them  with  the  requisite  quantity  of  ice  whenever  it  is  necessary 
to  so  refrigerate  them,  and  to  properly  ventilate  them  whenever  it  is 
necessary,  for  the  purpose  of  preserving  their  contents,  and  thereupon  the 
said  Robert  Graham  instructs  and  directs  the  Southern  Pacific  Company, 
and  the  Southern  California  Railway  Company,  upon  whose  tracks  the 
said  cars  are  at  the  time,  to  place  at  the  disposal  of  such  growers  and 
shippers  the  necessary  number  of  said  cars,  and  thereupon  the  said   rail- 
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road  companies  so  do,  and  the  said  growers  and  shippers  thereupon  load  the 
said  cars  with  their  fruits  and  vegetables,  and  the  said  Robert  Graham 
and  his  attendants  properly  refrigerate  the  said  cars  by  placing  therein 
the  requisite  quantity  of  ice.  when  refrigeration  is  necessary,  and  the  said 
railway  companies  then  haul  said  cars,  with  their  contents  to  their  point 
of  destination  outside  of  the  State  of  California.  That  the  said  growers 
and  shippers  pay  the  actual  freight  on  said  cars  to  the  said  railway  com- 
panies or  their  agents,  and  also  pay  to  Armour  &  Co.,  either  dii'ectly  or 
indirectly,  compensation  for  ths  use  of  said  cars,  according  to  a  certain 
established  tariff.  That  the  deli^ndants,  John  A.  Gill,  A.  W.  Logan  J.  W. 
McClymonds,  John  Doe,  Richard  Roe  and  Robert  Roe,  are  employees  of 
Armour  &  Company  in  the  State  of  California  under  the  defendant 
Graham,  as  manager  for  Armour  &  Company,  acting  as  cashiers,  clerks 
and  assistants  to  said  Graham. 

That  the  said  (Jraham  and  the  other  defendants,  save  and  except  the 
railway  companies,  are  employed  by  the  said  Armour  &  Company  at 
stipulated  salaries,  but  they  have  actual  control  and  management  of 
the  said  cars  in  the  State  of  California  to  the  extent  above  indicated,  and 
no  one  in  Califronia  can  use  said  cars  without  their  consent,  or  that  of 
some   of   them. 

That  the  said  cars  have  attached  to  them  and  connected  therewith 
ventilators  constructed  according  to  letters  patent  of  the  United  States 
No.  537,293,  granted  to  T.  B.  Kirby  on  April  9th.  A.  D.  1895.  That  one 
of  said  Kirby  ventilators  is  placed  at  each  of  the  four  corners  of  the 
cars  on  the  roof  thereof,  and  are  in  oppositely  inclined  positions  when  in 
use;  that  the  said  cars  and  ventilators  are  the  identical  cars  and  ventila- 
tors which  were  involved  in  the  action  at  law  referred  to  in  the  bill  of 
complaint  as  being  used  by  the  therein  named  defendant,  Robert  Graham, 
and  which  were  found  by  the  jury  to  be  an  infringement  upon  the  reis- 
sued letters  patent  of  affiant  sued  on  in  that  action. 

That  since  the  verdict  of  the  jury  in  said  action  at  law  the  defendant 
Graham  and  his  co-defendants  have  continued  to  use  said  cars  with 
said  ventilators  thereon  in  the  same  manner  in  which  they  were  using  the 
same  prior  to  the  said  verdict,  and  intend  to  continue,  and  will  so  con- 
tinue as  affiant  is  informed  and  believes,  unless  restrained  by  this  court. 

Affiant  further  avers  that  the  use  of  said  Kirby  ventilator  device,  as 
aforesaid  by  the  defendants,  has  caused  and  is  now  causing  very  great  in- 
jury and  damage  to  affiant  by  depriving  him  of  business  which  he  other- 
wise would  receive  and  enjoy,  and  from  which  he  would  derive  large 
gains  and  profits:  that  the  said  Kirby  ventilator  has  been  placed  upon  a 
large  number  of  cars,  to  wit,  about  900.  which  are  engaged  in  carry 
fruits  and  vegetables  from  points  in  California  to  points  outside  of  Cali- 
fornia. That  the  result  of  the  use  of  the  said  Kirby  device  upon  said 
ears  by  the  defendants  has  been  to  take  away  a  portion  of  the  business 
in  which  affiant  is  engaged,  to  wit:  the  carrying  of  fruit  and  vegetables 
to  the  eastern  market,  and  if  the  use  of  said  Kirby  ventilator  device  is 
continued   as  heretofore,   affiant   will   be   further   greatly   damagpd    and   im 
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jured,  and  will  be  deprived  of  further  business  which  he  otherwise  would 

enjoy. 

That  it  is  impossible  to  calculate  the  damage  which  affiant  will  suffer 
and  has  been  suffering  from  the  use  of  said  Kirby  device  by  the  defend- 
ants, or  to  measure  the  same  with  sufficient  definiteness  to  form  the 
basis  of  a  judgment,  and  the  only  beneficial  remedy  which  affiant  can 
have  or  which  will  protect  him  is  an  injunction  to  restrain  the  further  use 
of  said  Kirby  device. 

That  the  manner  which  affiant  has  selected  in  which  to  use  his  patented 
invention  and  derive  profits  therefrom  is  as  follows;  that  is  to  say,  he  has 
caused  to  be  organized  a  corporation  called  the  California  Fruit  Express 
Company,  and  has  given  to  said  corporation  a  license  to  use  the  invention 
on  one  thousand  cars;  and  has  also  caused  to  be  organized  another  .;or- 
poration  called  the  Continental  Fruit  Express,  of  which  affiant  is  the  prin- 
cipal stockholder,  and  has  given  to  said  last-named  corporation  a  verbal 
license  to  use  the  patented  invention  on  cars. 

That  the  said  two  corporations  have  used  the  said  invention  under  said 
licenses,  and  thereby  affiant  has  derived  large  profit  and  revenue;  that 
affiant  has  never  given  any  license  to  any  other  person  or  corporation; 
that  for  such  reason  he  has  never  establisherl  a  license  fee  for  the  use  of 
his  invention  by  others,  and  does  not  intend  to  do  so,  as  he  desires  to  pre- 
vent all  other  persons  from  using  his  inventions,  save  and  except  to  said 
corporations;  that  all  other  right  under  said  patent,  and  the  full  and  com- 
plete title  thereto,  have  been  reserved  to  and  are  owned  by  affiant. 

That  the  profits  derived  from  the  transijortation  of  fruits  and  vegetables 
to  the  eastern  market  aie  dependent  on  numerous  and  various  conditions 
of  circumstances,  and  numerous  and  various  elements  enter  into  the  same. 

That  one  of  the  said  elements  consists  in  a  suitable  and  proper  ventilator 
to  be  used  upon  the  cars  transporting  the  fruits  and  vegetables  aforesaid 
and  the  value  of  affiant's  ventilator  device  consists  in  its  increased  efficien- 
cy and  benefit  over  and  above  any  other  ventilator  device  used  for  a  simi- 
lar purpose. 

That  said  increased  value  is  very  difficult  of  measurement  and  almost 
impossible  to  be  determined  in  dollars  and  cents,  for  the  reason  that  the 
various  conditions  and  circumstances  which  enter  into  the  transportation 
of  fruit  and  vegetables,  and  the  use  of  the  ventilator  device  in  connection 
therewith,  are  very  numerous,  and  change  and  vary  from  time  to  time, 
and  are  dependent  on  the  state  of  the  weather,  changes  of  temperature 
and  climate,  varying  seasons,  and  different  routes  over  which  the  cars 
may  pass,  and  while  he  can  testify  and  does  testify  that  his  ventilator 
*device  is  a  most  efficient  one,  and  far  superior  to  any  and  all  other  ventila- 
tor devices  used  or  that  can  be  used  for  similar  purposes,  it  is  utterly  im- 
possible for  him  or  any  other  person  to  specify  that  value  in  dollars  and 
cents,  or  to  say  how  much  more  valuable  in  dollars  and  cents  it  is  over 
other  ventilator  devices. 

Affiant  further  says  that  the  use  of  the  Kirby  ventilator  device  has  had 
the  effect  of  depriving  him  of  business  which  he  otherwise  would  have  done, 

2870 


Procedure]  FORMS   IN   PATENT   CASES.  F.   724. 

and  has  thereby  caused  him  to  lo.se  the  profits  which  he  would  have  de- 
rived from  such  business,  and  the  use  of  the  Kirby  device  in  the  future  will 
continue  to  have  such  effect,  and  thereby  affiant  will  suffer  very  great  loss 
and  damage  in  his  general  business  of  transporting  fruits  and  vegetables, 
which  cannot  be  measured  with  accuracy  or  precision,  and  it  was  on  that 
account  that  in  the  action  at  law  hereinabove  referred  to,  in  which  a  ver- 
dict was  rendered  against  said  Robert  Graham,  affiant  waived  all  damages 
save  and  except  a  nominal  amount,  and  requested  that  such  damages  be 
assessed  at  the  sxim  of  one  dollar,  it  being  impossible  for  him  to  properly 
fix  any  definite  measure  of  damages. 

That  on  account  of  the  reasons  aforesaid,  the  only  adequate  and  com- 
plete remedy  which  afliant  can  have  is  a  writ  of  injunction  issued  out  of 
this  court  to  restrain  the  defendants  from  further  infringing  upon  his  said 
reissued  letters  patent. 

That  affiant  is  still  the  owner  and  holder  of  the  said  reissued  letters  pat- 
ent. 

EDWIN  T.  EARL. 

Subscribed  and  sworn  to,  etc. 

F.  724. 
^Supplemental  Bill  where  Patent  has  been  Extended  since  Filing  of  Original- 
[Title  of  Court  and  Cause.] 

AB,  of  ,  in  the  State  of ,  brings  tnis, 

Ms  supplemental  bill,  against  XY  of . 

And  thereupon  your  orator  complains  and  says: 

That  he  filed  his  original  bill  against  the  defendant  in  this  court  on  the 

day  of  ,  18 ,  wherein  he  prayed  for  a  discovery,  account, 

-payment  of  profits  and  an  injunction  to  restrain  the  said  defendant  from 
infringing  on  your  orator's  patent,  granted  to  him  by   the  United  States 

of  America,  for  improvement  in  ,  dated  the  day  of  , 

18 ,  and  for  other  relief  as  stated  in  his  said  original  bill. 

And  your  orator  further  shows  that  since  the  filing  of  his  said  original 

bill,  namely,  on  the  day  of  ,  18 ,  upon  the  application  of 

your  orator  and  after  due  proceedings  had  in  all  respects  as  required  by 
law,  the  commissioner  of  patents  granted  the  extension  of  said  patent  for 
the  term  of  seven  years  from  and  after  the  expiration  of  the  first  term 

thereof,  viz.,  the day  of ,  18 ,  and  made  a  certificate  of  such 

extension  thereon  and  entered  the  same  on  record  in  the  patent  office  of  the 
United  States  in  due  form  of  law;  and  thereupon  the  said  patent  was  re- 
newed and  extended,  and  now  has  the  same  effect  in  law  as  though  it  had 
been  originally  granted,  for  the  term  of  twenty-four  years  as  in  and  l)y 
said  certificate,  or  certified  copy  thereof,  here  in  court  to  be  produced,  will 
more  fully  appear.  Yet  the  said  defendant,  well  knowing  the  premises,  but 
contriving  how  to  injure  your  orator  and  without  his  consent  or  allowance, 
and  without  right  and  in  violation  of  said  letters  patent  and  your  orator's 

exclusive  rights,  secured  to  him  as  aforesaid  from  ,  18 ,  has 

made,  used  or  vended,  and  still  does  make,  use  or  vend,  to  others,  to  be 
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useil  in  said  district  ana  in  otlier  parts  of  the  United  States,  a  large  number 
of  (describe  the  articles),  but  how  many  your  orator  cannot  state,  but  prays 
that  the  defendant  may  discover  and  set  forth  each,  embracing  substantial- 
ly the  improvement  in  ,  or  a  material  part  thereof,  patented  by 

your  orator  as  aforesaid;  and  thereby  the  said  defendant  has  infringed 
and  still  does  infringe  and  cause  your  orator  to  fear  that  in  future  he  will 
infringe  upon  the  exclusive  rights  and  privileges  intended  to  be  secured  to 
your  orator  in  and  by  his  said  letters  patent. 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can,  show  why 
your  orator  should  not  have  the  relief  herein  and  in  his  said  original  bill 
prayed,  and  may  under  oath  and  according  to  his  best  and  utmost  knowl- 
edge, remembrance,  information  or  belief,  full,  true,  direct  and  perfect  an- 
swer make  to  all  and  singular  the  premises,  and,  more  especialy,  may  answer, 
discover  and  set  forth  whether  during  any  and  what  period  of  time  since 

,  18 ,  and  where  he  has  made,  used  or  vended  to  others  to  be 

used,  for  any  and  what  consideration,  any  and  how  many    (articles),  and 

whether  or  not  the  same  embraced  the   said   improvement  in  , 

or  any  substnatial  part  thereof,  patented  to  your  orator  as  aforesaid,  or 
how  the  same  differed  from   your  orator's  said  patent,  if   it  all. 

And  that  said  defendant  may  answer  the  premises  and  may  be  decreed 
to  account  for  and  pay  over  to  your  orator  all  gains  and  profits  realized 

from  his  unlawful  making,  using  or  vending  of  ,  embracing 

said  improvement,  patented  to  and  vested  in  your  orator  as  aforesaid,  and 
may   be   restrained  by   an   injunction   to  be  issued  out  of  this   honorable 

court,  according  to  law,  from   making,  using  or  vending  any  , 

embracing  said  improvements  or  any  substantial  part  thereof,  patented 
to  your  orator  as  aforesaid:  and  that  the  infringing  (machines)  now  in 
the  possession  or  under  the  control  of  the  defendant  may  be  delivered  up 
to  your  orators  to  be  destroyed,  and  for  such  further  and  other  relief 
in  the  premises  as  the  nature  of  the  case  may  require  and  to  your  Honors 
shall  and  may  seem  meet. 

Ma\'  it  please  your  Honor,  etc. 


F.  725. 
Various  Allegations  in  Equity — Patent  Assigned  before  Suit  Brought. 

And  your  orator  further  shows  that,  on  or  about  the  day  of  , 

the   said   ,   by   an   assignment   in   writing,   sold,  assigned   and 

transferred  unto  the  said  AB  the  entire  right,  title  and  interest  in  and  to 
said  letters  patent  and  invention,  together  with  all  rights  of  recovery  for 
past  infringements  arising  under  said  letters  patent,  which  said  assign- 
ment was  duly  recorded  in  the  patent  office  of  the  United  States. 

Note. — If  more  than  one  assignment,  make  a  separate  allegation  as  to 
each. 

F.  726. 
— Reissue  of  Patent. 
And  your  orator  further  shows  that  the   said    (patentee)   has  for  good 
and   lawful   cause   surrendered   said   letters  patent  to  the   commissioner  of 

2872 


iTocedure]  F0KM8  IN  I'ATENT  CASES.  F.   72S. 

patents,  and  having  made  due  application  therefor,  and  having  in  all  things 
complied  with  the  acts  of  Congi'ess  in  such  case  mixde  and  provided,  they 
were  canceled,   and   new   letters   patent,   which   were   marked   Reissue   No. 

. ,  were,  on  the day  of ,  18 ,  in  due  form  of  law,  issued 

to  said  (patentee),  which  said  reissued  letters  patent  are  of  record  in  the 
patent  office  of  the  United  States  and  a  certified  copy  thereof  is  here 
ready  in  court  to  be  produced. 

F.  727. 
— Suit  by  Administrator  of  Patentee. 
And  your  orator  further  shows  that  the  said    ( patentee )    died  intestate 
on  or  about  the  day  of  ,  18 ,  and  that  on  or  about  the 

day  of  ,  18 ,  the  said  was  duly  appointed 

and  qualified  as  administrator  of  the  estate  of  the  said  ,  de- 
ceased, and  thus  became,  as  such  administrator,  possessed  of  the  rights 
granted  to  the  said under  and  by  virtue  of  said  letters  patent. 

F.  728. 
— Prior  Adjudication. 

And  your  orator  further  shows  that  in  the  month  of ,  IS , 

V'W,  of  the  city  of  ,  state  of  ,  was  manufacturing  and 

selling  (describe  the  articles),  embodying  the  invention  set  forth  in  , 

and  in  infringement  and  violation  of  the  rights  of  your  orator  under  the 

said  letters   patent  No. ;     that   on   the  day  of  ,   18 ,  the 

said    (patentee)    brought   his   bill   in   equity   in   the   circuit   court   of    the 

United  States  for  the  ■ district  of  against  the  said 

VW,  and  in  said  suit  complained  that  the  defendant  had  infringed  and 
threatened  the  further  infringement  of  the  said  letters  patent.  (If  a  pre- 
liminary injunction  has  been  granted  add:)  [And  that  he  thereupon  moved 
the  court  for  a  preliminary  injunction  therein,  that  the  said  motion  came 

up  to  be  heard  in  said  court  before  the  Hon. ,  Judge  of  said 

circuit  court,  on  the day  of  ,  18 ,  on  affidavits  and 

proofs  filed  by  the  respective  parties,  and  was  argued  by  counsel;  and  that 

upon  consideration  of  said  proofs  and  arguments  the  court  on  the  

day  of  ,  18 — ,  ordered  an  injunction  as  prayed  for  restraining 

the  defendant   from   infringing  the   said   letters  patent  No.  ,  and 

the  said  injunction  was  accordingly  granted  and  issued] ;  that  the  said  de- 
fendant filed  his  answer  to  the  said  bill  of  complaint  and  the  said  cause 
came  on  to  be  heard  on  the  pleadings  and  proofs  and  was  argued  on  the 

day  of .  18 — ,  before  the  Hon. -.  .Judge  of  said  cir- 
cuit court,   by  counsel   for  the  respective  parties;   and  on  the  day  of 

18,  the  court  ordered  a  decree  for  the  plaintiflf  affirming  the  va- 
lidity of  said  letters  patent  No. .  and  a  perpefual  injunction  as 

prayed  for  restraining  said  defendant  from  infringing  said  letters  patent; 
and  said  perpetual  injunction  was  accordinglj-  granted  and  issued. 
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i^'.  729. 
Restraining  Order  and  Order  to  Show  Cause. 
[Title  of  Court  and  Cause.] 

On  reading  and  filing  the  verified  complaint  in  the  above  entitled  suit 
and  the  affidavit  of  Edwin  T.  Earl,  complainant  therein,  and  upon  a  con- 
sideration of  the  judgment-roll,  records  and  testimony,  and  other  evidence 
taken  in  the  action  at  law  in  this  court,  entitled  Edwin  T.  Earl  vs.  Robert 
Graham,  No.  12,114,  and  on  other  good  cause  shown,  it  is  ordered  that  the 
defendants  in  this  case,  and  each  of  them,  be  and  appear  in  this  court,  at 
the  courtroom  thereof  in  the  city  and  county  of  San  Francisco,  State  of 
California,  on  the  13th  day  of  April,  A.  D.  1896,  at  the  hour  of  eleven 
o'clock,  A.  M.,  then  and  there  to  show  cause,  if  any  they  can,  why  a  writ  of 
injunction  should  not  issue  in  this  case  enjoining  and  restraining  said  de- 
fendants and  each  of  them,  until  the  further  order  of  the  court,  from  in- 
fringing upon  claims  3  and  4  of  reissued  letters  patent  sued  on  in  this 
case  No.  11,324,  granted  to  Edwin  T.  Earl,  an  Apirl  18,  A.  D.  1893,  which 
said  claims  read  as  follows: 

"3.  In  combination  with  a  car  having  separate  and  independant  open- 
ings, a  lid  or  cover  for  each  opening  adapted  to  close  the  latter,  and  fold- 
able  devices  substantially  as  shown  and  described,  for  holding  the  lids  open 
in  oppositely  inclined  directions. 

"4.  In  combination  with  a  car  having  separate  and  independent  openings, 
movable  covers  or  lids  adapted  to  close  such  openings,  and  side  wings 
hinged  to  such  lids  or  covers,  and  adapted  to  sustain  them  in  oppositely  in- 
clined positions,  and  to  form  in  connection  with  the  lids,  a  funnel." 

And  in  the  meanwhile,  and  until  the  hearing  of  such  order  to  show  cause 
and  the  decision  thereon,  we  do  strictly  enjoin  and  prohibit  you,  the  said 
Southern  Pacific  Company,  Southern  California  Railway  Company,  Robert 
Graham,  John  A.  Gill,  A.  W.  Logan,  and  J.  W.  McClymonds  and  each  of  you, 
your  agents,  servants,  attorneys,  workmen,  and  employees,  and  each  of 
them,  from  hauling  and  transporting,  or  moving  from  place  to  place,  or 
from  leasing  or  from  hiring  out  to  others,  or  from  using  either  directly  or 
indirectly,  in  any  manner  whatever,  in  combination  with  a  car  having 
separate  and  independent  openings,  a  lid  or  cover  for  each  opening  adapted 
to  close  the  latter,  and  foldable  devices  such  as  are  shown  and  described 
in  the  said  Earl  patent  for  holding  the  lids  open  in  oppositely  inclined  di- 
rections, and  also  in  combination  with  a  car  having  separate  and  independ- 
ent openings,  movable  covers  or  lids  adapted  to  close  such  openings,  and 
side  wings  hinged  to  such  lids  or  covers  and  adapted  to  sustain  them  in 
oppositely  inclined  positions  and  to  form  in  connection  with  the  lids  a  fun- 
nel, or  any  colorable  imitation  thereof,  and  also  from  using  certain  ventila- 
tor devices  known  as  the  Kirby  Ventilator,  and  described  in  letters  patent 
of  United  States  No.  537,  293.  granted  to  Thomas  B.  Kirby  on  the  9th  day 
of  April,  1895,  and  being  the  same  ventilator  shown  in  the  said  action  at 
law  of  Edwin  T.  Earl  against  Robert  Graham,  No.  12,114,  to  have  been 
nsed  by  the  said  Craham  as  the  general  manager  of  the  business  of  Armour 
&  Company  in  the  State  of  California,  and  also  from  infringing  upon  claims 
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3   and   4,   or   either  of   them,   of   said   reissued   letters   patent   No.    11,324, 
grantod  to  Edwin  T.  Earl  on  April  18,  1893. 

And  on  the  hearing  of  this  order  to  show  ca/use  plaintiff  may  use,  read, 
•and  refer  to  the  bill  of  complaint  in  this  case,  the  affidavit  of  Edwin  T. 
Earl  and  the  judgment-roll,  various  proceedings,  testimony,  and  evidence 
taken  in  the  said  case  of  Edwin  T.  Earl  vs.  Robert  Graham,  No.  12,114  in 
this  court. 

That  a  copy  of  the  said  bill  of  complaint  and  of  the  said  afTidavit  of 
Edwin  T.  Earl  be  served  upon  the  defendants  in  this  case  five  days  before 
the  return  day. 

WM.  W.  MORROW, 
Judge. 
F.  730. 
Reply  to  Order  to  Show  Cause. 
[Title  of  Court  and  Cause.] 

The  appearance  of  M.  A.  Wheaton,  Esq.,  for  and  on  behalf  of  the  South- 
ern Pacific  Railroad  Company,  Southern  California  Railway  Company, 
Robert  Graham  and  in  reply  to  a  rule  of  said  court  in  this  cause  to  show 
cause  why  a  preliminary  injunction  should  not  issue,  and  for  no  other 
purpose,  it  is  alleged  on  behalf  of  said  defendants: 

1. 

That  the  said  reissued  patent  declared  on  in  said  bill  was  not  made  in 
accordance  with  law,  and  is  therefore  void. 

2. 

That  the  disclaimers  set  forth  and  alleged  in  said  bill  of  complaint  were 
not  made  in  accordance  with  law  in  that  they  amended  and  changed  the 
patent. 

3. 

That  the  title  of  said  patent  shown  by  the  complaintant's  affidavit  filed 
with  said  bill  is  not  in  the  complainant,  it  appearing  from  the  aflfidavit 
that  he  has  conveyed  an  exclusive  license  to  said  patent. 

4. 
The  novelty  and  validity  of  said  patent  is  also  denied. 

5. 

The  allegation  contained  in  the  bill  that  the  above-named  defendants  or 
any  of  them  have  infringed  said  patent  is  also  denied. 

6. 

The  allegation  in  said  bill  that  there  has  been  a  judgment  entered  at 
law,  which  judgment  still  stands  in  force  and  effect  and  uncontroverted  and 
therefore  should  be  considered  necessary  as  controlling  this  court,  is  also 
denied. 
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7. 

All  charges  of  combination  and  confederation  set  forth  in  the  bill  of 
complaint  in  this  cause  between  the  several  defendants  is  denied;  and  it 
is  alleged  that  the  defendant  ra,ilway  companies  each  operates  its  own  roads 
separately  and  distinctly  and  is  a  common  carrier,  and  therefore  is  obliged 
by  law  to  haul  the  cars  tendered  it  for  transportation,  and  that  it  has  no 
control  over  any  attachments  that  may  be  applied  to  cars  which  it  does 
not  own  but  simply  transports  for  others,  and  that  the  individual  defend- 
ants above-named  are  simply  in  the  employ  of  other  parties  having  noth- 
ing to  do  ^vith  the  alleged  infringement  set  forth  in  said  bill. 

8. 

The  allegations  of  the  bill  as  to  infringement  (even  if  the  device  com- 
plained of  is  an  infringement  of  the  patented  device)  are  not  sufficient  to 
entitle  the  complainant  to  a  preliminary  injunction  in  that  it  is  not  al- 
leged that  the  defendants  or  either  of  them  used  the  patented  device,  the 
allegation  being  that  they  operated  cars  to  wliich  the  patented  device  is 
attached,  there  being  no  allegation  that  they  actually  used  the  patented 
device. 

9. 

This  court  has  no  jurisdiction  of  the  defendants  not  residing  in  the 
northern  district  of  California,  who  were  served  out  of  the  northern  dis- 
trict of  California. 

10. 

There  is  no  allegation  in  the  bill  that  the  infringement  was  committed 
in  the  northern  district  of  California,  therefore  this  court  has  no  jurisdic- 
tion to  enjoin  the  infringement  complained  of,  it  not  appearing  but  that 
the  infringement  was  committed  without  and  beyond  the  jurisdiction  of 
the  court. 

11. 

That  the  complainant  has  not  made  out  such  a  case  as  would  justify  the 
court  in  granting  a  preliminary  injunction  herein. 

12. 

That  such  case  as  the  complainant  has  made  out  is  met  by  the  showing 
that  is  made  by  the  defendants  herein. 

13. 
That  the  court  ought  not  to  grant  an  injunction  that  will  run  against 
such  of  the  defendants  herein  as  do  not  reside  and  have  not  been  found  in 
this  judicial  district,  and  over  whom  the  court  has  no  jurisdiction. 

WHEATON,  KALLOCH  &  KIERCE, 

L.  L.  COBURN-  Of  Counsel. 
Special   Solicitors  of   the  Defendants   for  resisting  the  application  for  an 
injunction. 

F.  731. 
Order  for  Injunction. 
[Title  of  Court  and  Cause.] 

The  court  having  heretofore  made  an  order  in  this  case  requiring  the  de- 
fendants to  show  cause  why  a  preliminary  injunction  should  not  issue  in 
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this  case  out  of  and  under  the  seal  of  the  court,  enjoining  and  restraining 
the  defendants  untill  the  further  order  of  the  court  in  the  terms  herein- 
after stated;  and  the  defendants  Southern  Pacific  Company  and  Robert 
Graham,  having  appeared  in  answer  to  this  said  order  to  sliow  cause,  but 
failing  to  show  any  suHicient  cause  to  prevent  the  issuance  of  such  in- 
junction; and  it  having  been  made  to  appear  to  the  court  that  the  com- 
plainant is  entitled  to  such  injunction. 

It  is  therefore  ordered  that  a  writ  of  injunction  issue  out  of  and  under 
the  seal  of  this  court  in  the  usual  form,  enjoining  and  restraining  the 
defendants.  Southern  Pacific  Company  and  Robert  Graham,  and  each  of 
them,  their  agents,  attorneys,  servants,  workmen  and  employees,  until  the 
further  order  of  the  court,  from  infringing  upon  claims  3  and  4  of  reissued 
letters  patent  No.  11,32-1,  granted  to  Edwin  T.  Earl  on  April  18,  A.  D. 
1893,  which  read  as  follows: 

"Third.  In  combination  with  a  car  having  separate  and  independent  open- 
ings, a  lid  or  cover  for  each  opening  adapted  to  close  the  latter,  and  fold- 
able  devices  substantially  such  as  shown  and  described,  for  holding  the 
lids  open  in  oppositely  inclined  directions. 

"Fourth.  In  combinations  with  a  car  having  separate  and  independent 
openings,  movable  covers  or  lids  adapted  to  close  such  oper.ings,  and  side 
wings  hinged  to  such  lids  or  covers,  and  adapted  to  sustain  them  in  oppo- 
sitely inclined  positions,  and  to  form  in  connection  with  the  lids  a  funn'.l." 

And  it  is  further  ordered  that  said  writ  of  injunction  shall  enjoin  and 
restrain  the  said  Southern  Pacific  Company  and  Robert  Graham,  and  each 
of  them,  their  agents,  servants,  attorneys,  workmen,  and  emploj'ees,  and 
each  of  them,  from  hauling,  transporting,  moving  from  place  to  place, 
leasing,  or  hiring  to  others,  and  using,  either  directly  or  indirectly,  in  com- 
bination with  a  ear  having  separate  and  independent  openings,  a  lid  or 
cover  for  each  opening  adapted  to  close  the  latter,  and  foldable  devices  sub- 
stantially such  as  are  shown  and  described  in  the  said  Earl  patent  for  hold- 
ing the  lids  open  in  oppositely  inclined  directions,  and  also  in  combination 
with  a  car  having  separate  and  independent  openings,  movable  covers  or 
lids  adapted  to  close  such  openings,  and  side  wings  hinged  to  such  lids 
or  covers,  and  adapted  to  sustain  them  in  oppositely  inclined  positions  and 
to  form  in  connection  with  the  lids  a  funnel. 

And  also  from  using  either  directly  or  indirectly  that  certain  ventilator 
device  known  as  the  Kirby  ventilator  described  in  letters  patent  of  the 
United  States,  No.  537,  293,  granted  to  Thomas  B.  Kirby  on  April  9,  1895, 
and  being  the  ventilator  device  heretofore  used  by  you,  or  authorized  to  be 
used  by  you  upon  the  cars  of  the  Fr\iit  Growers'  Express. 

It  is  further  ordered  that  this  injunction  shall  not  apply  to  cars  already 
loaded  or  in  process  of  loading  at  the  date  hereof. 

Aug.  22,  1896. 

WM.   W.   MORROW, 

District   Judge. 
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F.  740.  Bill  of  complaint   for  infringement  of   trademark. 

F.  741.     — ^another  form. 

F.  742.     — demurrer  to  above  bill. 

F.  743.     Answer  to  said  bill. 

F.  744.     Replication  of  complaint. 

F.  745.    — another  form. 

F.  746.  Interlocutory  decree  with  reference  to  master  to  ascertain  profits 
from  sales. 

F.  747.  Final  decree  giving  judgment  for  profits  and  of  perpetual  injunc- 
tion. 

F.  748.  Bill  in  equity  for  infringement  of  copyright. 

F.  740. 
Bill  of  Complaint  for  Infringement  of  Trademark. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

William  J.  Benkert,  who  is  a  citizen  and  resident  of  the  State  of  Penn- 
sylvania, brings  this,  his  bill,  against  Morris  Rosenthal  and  Samuel  Feder, 
both  of  whom  are  citizens  of  and  residents  in  the  State  of  California. 
And  thereupon  your  orator  complains  and  says: 

I. 

That  heretofore,  to  wit,  about  twenty-five  years  ago,  Casper  Benkert,. 
who  was  the  father  of  your  orator,  and  your  orator  were  partners  and 
as  such  were  engaged  in  the  business  of  manufaucturing  and  selling  very 
fine  boots  and  shoes  of  high  grade  and  excellent  quality,  and  that  they 
carried  on  said  business  under  the  firm  name  of  C.  Benkert  &  Son  in  the 
city  of  Philadelphia  in  the  said  State  of  Pennsylvania. 

That  the  said  C.  Benkert  and  your  orator  continued  to  carry  on  said 
business  under  said  firm  name  in  said  city  of  Philadelphia  until  the  year 
1876,  when  the  said  Casper  Benkert  conveyed  his  entire  interest  in  said 
business  to  your  orator  and  retired  from  the  same,  and  ever  since  said 
last-mentioned  time  your  orator  has  carried  on  said  business  in  said  city 
of  Philadelphia,  and  has  been  and  still  is  the  sole  owner  and  proprietor 
thereof. 

That  ever  since  said  Casper  Benkert  so  conveyed  his  interest  in  said 
business  to  your  orator  in  the  year  1876  your  orator  has  carried  on  and 
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still  continues   to   carry   on,   the   said   business   in  the   said  city  of  Phila- 
delphia, and  has  been  and  still  is  the  sole  owner  and  proprietor  thereof. 

II. 

That  during  all  said  time  said  partnership  of  C.  Benkert  &  Son  and  your 
orator  as  its  successor  made  it  an  especial  business  to  manufacture  and 
sell  boots  and  shoes  of  a  high  grade  and  fine  quality  only,  and  during  all 
said  time  they  have  manufactured  immense  quantities  of  such  boots  and 
shoes  and  have  sold  the  same  in  all  the  markets  throughout  the  world. 
That  all  of  said  boots  and  shoes  so  manufactured  by  them  were  of  the 
very  best  and  finest  quality  and  commanded  a  higher  price  throughout  tlie 
markets  of  the  world  than  any  other  boots  and  shoes  manufactured  and 
sold  in  quantities  by  any  person,  firm,  company  or  corporation.  That  each 
and  every  one  of  said  boots  and  shoes  so  manufactured  and  sold  by  the 
said  partnership  of  C.  Benkert  &  Son  and  by  your  orator  as  its  successor 
had  plainly  marked  upon  them  the  words  "C.  Benkert  &  Son."  The  said 
name  of  "C.  Benkert  &  Son"  was  placed  upon  said  boots  and  shoes  as  a 
trademark  and  to  indicate  the  ownership  and  origin  thereof,  and  during 
all  of  the  twenty-five  years  last  past  the  said  boots  and  shoes  have  been 
known  throughout  all  the  markets  of  the  world  by  the  said  name  "C. 
Benkert  &  Son"  which  was  upon  them. 

Your  orator  further  shows  that  the  said  name  of  C.  Benkert  &  Son  has 
been  a  trademark  upon  said  boots  and  shoes  and  the  said  partnership  of 
C.  Benkert  &  Son  and  your  orator  as  its  successor  in  business  have  been 
the  sole  and  exclusive  ow^nexs  and  proprietors  thereof;  that  during  all 
said  time  there  has  been  no  other  firm  or  partnership  or  individual  or  cor- 
poration carrying  on  the  business  of  manufacturing  or  selling  boots  and 
shoes  under  the  name  of  C.  Benkert  &  Son,  and  no  other  persons  except 
the  said  partnership  of  C.  Benkert  &  Son,  and  your  orator  as  its  successor, 
has  had  the  right,  or  now  has  the  right,  to  place  said  name  of  C.  Benkert 
&  Son  or  any  name  in  imitation  thereof  upon  either  boots  or  shoes. 

III. 
That  the  defendants,  Morris  Rosenthal  and  Samuel  Feder,  are  now  and 
for  more  than  five  years  last  past  have  been  partners  in  trade  and  as  such 
carrying  on  the  business  of  importing,  manufacturing  and  dealing  in  boots 
and  shoes  in  the  city  and  county  of  San  Francisco,  State  of  California,  un- 
der the  iirm  name  of  Rosenthal,  Feder  &  Co. 

IV. 
Your  orator  further  states  and  shows  unto  your  Honors  that  within  the 
past  five  years  and  since  and  while  your  orator  has  had  the  exclusive  right 
to  use  the  said  name,  C.  Benkert  &  Son,  as  a  trademark,  the  respondents 
herein,  Morris  Rosenthal  and  Samuel  Feder,  had  manufactured  and  sold  and 
are  now  manufacturing  and  selling  large  quantities  of  boots  and  shoos 
upon  each  one  of  which  they  have  placed  and  are  now  placing  in  plain, 
conspicuous,  printed  letters  the  name  "C.  F.  Benkert  &  Son"  in  imitation 
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of  the  name  "C.  Benkert  &  Son"  as  it  has  heretofore  been  used  by  your 
orator  and  the  said  partnership  of  C.  Benkert  &  Son  as  hereinbefore  stated. 
The  said  respondents  have  also  stamped  in  the  sole  leather  upon  the 
bottom  of  each  one  of  the  said  boots  and  shoes  in  plain,  conspicuous  let- 
ters the  name  and  words  ''C.  F.  Benkert  &  Son,  Phil." 

V. 

That  the  said  respondents  have  manufactured  and  sold  and  still  manu- 
facture and  sell  the  said  boots  and  shoes  marked  with  the  name,  "C.  F. 
Benkert  &  Son,"  as  aforesaid  in  the  city  and  county  of  San  Francisco, 
State  of  California,  and  they  also  have  been  and  still  are  selling  the  same 
in  large  quantities  in  the  Hawaiian  Islands  and  in  other  domestic  and 
foreign  markets  through  the  world. 

That  the  said  boots  and  shoes  so  manufactured  and  sold  by  the  respond- 
ents and  having  said  name  and  trademark  upon  them  as  aforesaid  were 
and  are  of  a  quality  very  much  inferior  to  the  boots  and  shoes  made  and 
sold  bv  your  orator  as  aforesaid,  and  were  manufactured  at  a  much  less 
cost  and  were  sold  for  much  smaller  prices. 

The  said  respondents  have  also  within  the  five  years  last  past  had  manu- 
factured for  them  in  other  places  and  by  parties  other  than  your  orator, 
and  which  places  and  parties  are  unknown  to  your  orator,  large  quantities 
of  boots  and  shoes,  on  each  one  of  which  was  printed  in  conspicuous  letters 
the  name  '"C.  F.  Benkert  &  Son,"  and  on  the  bottom  of  each  one  of  which 
was  stamped  in  plain  letters  the  names  "C.  F.  Benkert  &  Son,  Phila," 
and  have  sold  and  still  are  selling  the  same  in  large  quantities,  with  said 
words  printed  and  stamped  thereon,  in  the  said  city  and  county  of 
San  Francisco  and  in  other  markets  of  the  world  to  the  public  generally. 
That  all  of  said  boots  and  shoes  were  so  marked  and  sold  by  the  respond- 
ents and  the  parties  from  whom  they  purcliased  the  same  without  the  con- 
sent and  against  the  will  of  your  orator.  That  the  said  respondents  have 
placed  and  caused  to  be  placed  upon  the  said  boots  and  shoes  so  sold  by 
ihem  the  said  words  "C.  F.  Benkert  &  Son"  and  "C.  F.  Benkert  &  Son, 
Phila."  for  the  purpose  of  deceiving  the  public  and  purchasers  generally  and 
causing  them  to  beleive  the  said  boots  and  shoes  were  manufactured  by 
your  orator.  That  the  public  and  purchasers  generally  have  been  deceived 
and  have  believed,  on  account  of  said  name  being  upon  said  boots  and 
shoes  as  aforesaid,  that  the  same  were  the  genuine  boots  and  shoes  manu- 
factured by  your  orator,  and  being  so  deceived  the  public  and  purchasers 
generally  have  purchased  and  are  now  purchasing,  and  the  respondents  have 
sold  and  are  now  selling,  said  boots  and  shoes  as  and  for  the  genuine 
boots  and  shoes  manufactured  and  sold  by  your  orator. 

That  by  so  doing  the  respondents  have  thereby  unlawfully  greatly  in- 
jured and  depreciated  the  trade  of  your  orator  in  fine  boots  and  shoes  and 
have  also  greatly  injured  and  depreciated  the  good  reputation  and  standing 
which  your  orators'  said  boots  and  .shoes  had  throughout  the  markets  of 
the  world. 

Your  orator  further  shows  that,  unless  restrained  by  an  injunction  is- 
sued out  of  this  honorable  court,  the  said  respondents  will  continue  to  use 
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the  said  name  of  "C.  F.  Jienkert  &  Son''  upon  boots  and  shoes  sold  by  them 
and  tlioreuy  infringe  upon  the  said  name  and  trademark  of  your  orator  as 
they  have  already  been  doing;  that  in  so  infringing  upon  your  orators  said 
name  and  trademark  as  hereinbefore  stated  the  said  respondents  have  niade 
and  received  large  gains  and  profits,  but  how  much  your  orator  does  not 
know,  neither  does  your  orator  know,  nor  can  he  ascertain,  without  the 
assistance  of  this  honorable  court,  how  many  boots  and  shoes  the  i-espond- 
ents  have  sold  with  the  said  mark  "C.  F.  Benkert  &  Son"  printed  and 
stamped  ujjon  them. 

That  by  reason  of  said  infringement  of  your  orator's  said  trademark, 
your  orator  has  sufTered  loss  and  damage  to  a  very  large  amount,  how  much 
he  is  at  pi-esent  unable  to  tell. 

To  the  end,  therefore,  that  your  Qrator  may  obtain  relief  in  the  prem- 
ises in  this  honorable  court,  where  alone  adequate  relief  can  be  afforded,  he 
prays : 

First.  That  the  said  Morris  Rosenthal  and  Samuel  Feder  may  be  made 
defendants  to  this  bill  and  compelled  to  answer  each  and  every  material 
allegation  thereof  on  oath  as  fully  and  to  the  same  extent  as  if  they  were 
directl}'  and  particularly  interrogated  as  to  each  allegation. 

Second. — That  the  said  defendants  and  each  of  them  may  be  com[xdl(>(l 
to  render  a  full,  true  and  perfect  account  of  all  profits  of  every  description 
which  they  have  made  by  the  use  of  the  simulated  trademark  and  name 
"C.  F.  Benkert  &  Son,"  and  that  they  may  be  adjudged  and  decreed  to 
pay  over  all  such  profits  to  your  orator. 

Third. — That  the  loss  and  damage  which  your  orator  has  suffered  by 
the  unlawful  use  of  said  trademark  and  name  may  be  also  ascertained, 
and  that  the  respondents  may  be  adjudged  and  decreed  to  pay  the  same 
to  your  orator. 

Fourth. — May  it  please  your  Honors  to  grant  to  your  orator  a  writ  of 
injunction  restraining  and  enjoining  the  said  respondents,  Morris  Rosenthal 
and  Samuel  Feder,  and  each  of  them,  from  placing  or  causing  to  be  placed 
upon  boots  or  shoes  the  said  name  of  "C.  F.  Benkert  &  Son,"  or  the  name 
"Benkert,"  in  any  form  or  any  name  in  imitation  thereof,  and  from  selling 
or  offering  for  sale  any  boots  or  shoes  on  which  the  name  "C.  F.  Benkert 
&  Son,"  or  the  name  "Benkert,"  or  any  name  that  may  simulate  or  resem- 
ble the  name  of  "C.  Benkert  &  Son,"  or  the  name  '"Benkert,"  is  printed  or 
stamped  or  in  any  way  or  manner  attached  thereto. 

Fifth. — May  it  please  your  Honors  to  grant  unto  your  orator  all  such 
further  or  other  relief  as  the  nature  of  the  case  may  require  and  as  may  be 
in  accordance  with  equity  and  good  conscience. 

Sixth. — May  it  please  your  Honors  to  grant  unto  your  orator,  not  only 
the  writ  of  injunction  conformable  to  the  prayer  of  this  bill,  but  also 
the  writ  of  subpoena  directed  to  the  said  respondents,  Morris  Rosenthal  and 
Samuel  Feder,  commanding  them  to  appear  and  answer  this  bill  of  com- 
plaint and  to  do  and  receive  what  to  your  honor?  shall  seem   meet. 

m!  a.  WIIEATO^^, 
JOHN  H.  ROBERTS,  Solicitor  for  Complainant. 

Of  Counsel  for  Complainant. 
Fed  Proc— 181.  -2881 
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F.  741. 

— Another  Form. 

United  States  Circuit  Court,  Xorthem  District  of  Illinois,  Northern  Division. 

Elgin  National  Watch  Companj',  ^ 

Complainant,     1 

vs.  I 

Illinois  Watch  Case  Company,  Thomas     ^ 

W.  Duncan  and  Myer  Abraham, 

Defendants. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  United  States  for  the 

Xorthem  District  of  Illinois: 

The  Elgin  National  Watch  Company,  a  corporation  created  and  organized 
under  the  laws  of  the  State  of  Illinois,  having  its  principal  place  of  busi- 
ness at  Elgin,  and  its  office  at  Chicago,  in  said  State  of  Illinois,  complainant, 
brings  this  its  bill  of  complaint  against  the  Illinois  Watch  Case  Company, 
a  corporation  created  and  organized  under  the  laws  of  the  State  of  Illinois,, 
and  having  its  principal  place  of  business  at  said  Elgin,  Illinois,  Thomas 
W.  Duncan,  of  Said  Elgin,  president,  treasurer  and  sviperintendent,  and 
Myer  Abraham,  of  said  Elgin,  secretary  of  said  Illinois  Watch  Case  Com- 
pany, defendants. 

1.  And  thereupon  your  orator  complains  and  says:  That  prior  to  the 
11th  day  of  April,  A.  D.  1868,  your  orator  was  engaged  in  the  business  of 
manufacturing  watches  at  Elgin,  Illinois,  which  was  then  a  small  town 
containing  no  other  manufactory  of  watches  or  watch  cases;  that  your 
orator  had  built  up  at  said  town  a  very  large  business  in  the  manufacture 
of  watches  and  watch-movements,  and  that  said  watches  and  watch- 
movements,  so  made  by  your  orator,  had  become  known  all  over  the  world, 
and  had  been  largely  sold  and  used  not  only  in  this  but  in  foreign  countries. 

2.  Your  orator  further  informs  your  Honors  that  at  and  before  said 
11th  day  of  April,  A.  D.  1868,  your  orator  had  adopted  the  word  "Elgin" 
as  a  trade-mark  for  its  said  watches  and  watch-movements;  that  said 
trade-mark  was  marked  upon  the  watches  and  watch-movements  made  by 
your  orator,  both  upon  those  which  entered  into  commerce  in  this  country 
and  those  which  were  exported  to  and  sold  in  foreign  countries;  that  your 
orator's  watches  became  known  all  over  the  world  as  Elgin  watches,  and 
their  origin  and  source,  as  a  product  of  your  orator's  manufacture,  were 
distinguished  from  those  of  all  other  watches  manufactured  in  any  part 
of  the  world  by  said  distinguishing  word  or  trade-mark,  "Elgin;"  that  from 
said  11th  day  of  April,  A.  D.  1868,  to  the  present  time,  your  orator,  both 
in  the  goods  manufactured  and  sold  by  it  in  this  country  and  those  ex- 
ported by  it  to  and  sold  in  foreign  countries,  has  continued  to  use  said 
trade-mark  upon  its  watches  and  watch-movements,  and  is  still  using  it, 
and  that  said  trade-mark  has  always  served  and  still  serves  to  distinguish 
your  orator's  product  from  that  of  all  other  manufacturers. 

3.  Your  orator  further  shows  unto  your  Honors  that  at  the  time  of 
its  adoption  of  said  trade-mark  no  other  person,  firm  or  coi-poration  engaged 
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in  the  manufacture  or  sale  of  watches  was  using  the  word  "Elgin"  as  a 
trade-mark  or  as  a  designation  to  designate  its  goods  from  those  of  other 
manufacturers,  and  that  your  orator  had  the  legal  right  to  appropriate  and 
use  the  said  word  as  its  lawful  trade-mark  for  its  watches  and  watch- 
movements. 

4.  Your  orator  further  shows  unto  your  Honors  that  the  watches  and 
watch-movements  made  hj'  your  orator  have  achieved  a  very  great  reputa- 
tion throughout  the  world,  and  that  such  reputation  is  of  great  commercial 
value  to  your  orator  in  its  business  aforesaid. 

5.  Your  orator  further  bhows  unto  your  Honors  that  on  the  I'Jth  day 
of  July,  A.  D.  1892,  under  the  act  of  Congress  relating  to  the  registration 
of  trade-marks,  your  orator  caused  said  trade-mark  to  be  duly  registered 
in  the  Patent  Office  of  the  United  States  according  to  law,  as  by  the  certifi- 
cate of  said  registration,  or  a  copy  thereof,  duly  certified  by  the  Commis- 
sioner of  Patents,  here  in  court  to  be  produced,  will  more  fully  and  at 
large  appear. 

6.  Your  orator  further  shows  unto  your  Honors  that  within  years 
last  past  the  defendants,  wrongfully  contriving  and  seeking  to  avail  them- 
selves of  the  benefit  of  your  orator's  said  trade-mark,  to  profit  by  the 
great  reputation  of  your  orator's  watches  and  watch-movements,  and  to 
deceive  the  public  into  purchasing,  as  your  orator's  watches,  watches  not 
made  by  your  orator,  but  of  a  quality  greatly  inferior  to  those  made  by 
your  orator,  have  unlawfully  and  in  violation  of  your  orator's  rights,  as 
aforesaid,  appropriated  and  used  your  orator's  said  trademark  upon  their 
own  manufacture;  that  the  defendants  have  done  this  by  engraving  or 
otherwise  affixing  the  word  "Elgin"  to  the  watch-cases  made  and  sold  by 
them;  that  such  watch-cases  are  adapted  to  receive  watch-movements  of 
different  construction  from  those  made  by  your  orator;  that  inferior  watch- 
movements  are  liable  to  be,  and  often  are,  encased  in  them;  and  that,  when 
so  encased,  the  entire  watch,  including  both  movement  and  case,  appears 
upon  the  market  with  your  orator's  trade-mark  upon  it,  thereby  leading 
the  public  to  believe  that  said  watch,  as  an  entirety,  was  made  by  your 
orator,  and  enabling  the  parties  wrongfully  using  your  orator's  trade -mark 
as  aforesaid  to  profit  by  the  great  rei^utation  of  your  orator,  to  palm  off 
other  and  inferior  goods  as  goods  made  by  your  orator,  to  injure  the  reputa- 
tion of  your  orator  as  a  watchmaker,  and  to  deprive  your  orator  of  a, 
portion  of  the  business  and  patronage  which  your  orator  would  otherwise 
receive  from  the  public;  that  your  orator  in  its  business  aforesaid  has  beeik 
greatly  damaged  and  injured  by  such  wrongful  use  of  its  trade-mark  by 
the  said  defendants,  and  that  if  the  same  shall  continue  it  will  work  to 
your  orator  irreparable  damage  and  injury  in  and  about  its  business 
aforesaid. 

7.  Your  orator  further  informs  your  Honors  that  it  has  notified  the  said 
defendants  of  its  exclusive  right  to  said  trade-mark  and  of  their  wrongful! 
infringement  of  the  same  as  aforesaid,  and  has  requested  them  to  desist, 
therefrom,  but   that   the   said  defendants   have   declined   and  refused,   and; 
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Still  deciiuc  and  refuse,  to  desist  from  tlieir  unlawful  appropriation  of  your 
orator's  said  trade-mark,  and  threaten  to  continue  the  same. 

All  of  which  actings  and  doings  are  contrary  to  equity  and  good  con- 
science and  tend  to  the  manifest  wrong  and  injury  of  your  orator  in  the 
premises. 

In  consideration  whereof,  and  forasmuch  as  your  orator  is  remediless  at 
•common  law  and  can  have  adequate  relief  only  in  this  Honorable  Court, 
where  most  matters  of  this  sort  are  properly  cognizable  and  relievable; 
.to  the  end,  therefore,  that  the  defendants  may,  if  they  can,  show  why 
your  orator  may  not  have  the  relief  hereby  prayed,  and  may,  according 
to  the  best  and  utmost  of  their  knowledge,  remembrance,  information  and 
.belief,  full,  true,  direct  and  perfect  answer  make  to  all  and  singular  the 
premises;  and  may  be  compelled  by  decree  of  this  court  to  pay  to  your 
•orator  the  damages  occasioned  to  it  by  the  defendants'  said  unlawful  in- 
fringement of  said  trade-mark,  and  to  pay  the  costs  of  this  suit,  and 
to  desist  from  further  infringing  your  orator's  rights  in  the  premises. 

May  it  please  your  Honors,  the  premises  being  considered,  to  grant  unto 
your  orator  a  writ  or  writs  of  injunction  under  the  seal  of  this  Honorable 
Ck)urt,  and,  according  to  law,  perpetually  enjoining  and  restraining  the 
defendants,  to  wit,  the  Illinois  ^^'atc■h  Case  Company,  Thomas  W.  Duncan 
and  Myer  Abraham,  their  clerks,  attorneys,  agents,  servants  and  workmen, 
from  directly  or  indirectly  making  or  selling  any  watch-case  or  watch- 
■cases  marked  with  your  orator's  said  trade-mark,  and  from  using  your 
orator's  said  trade-mark  in  any  way  upon  watches  or  watch-cases  or  in 
the  defendants'  printed  advertisements,  circulars,  labels,  or  the  boxes  or 
packages  in  which  their  said  watch-cases  are  put  up  or  exposed  for 
.sale;  and  that  your  orator  may  have  such  other  and  further  relief  in  the 
premises  as  the  nature  of  the  case  may  require  and  to  your  Honors  shall 
seem  meet. 

And  may  it  please  your  Honors  to  grant  unto  your  orator  a  writ  or 
writs  of  subpoena  of  the  United  States  of  America,  directed  to  the  said 
defendants,  the  Illinois  Watch  Case  Company,  Thomas  W.  Duncan  and 
Myer  Abraham,  according  to  law,  commanding  them,  and  each  of  them, 
•  on  a  certain  day  and  under  a  certain  penalty,  therein  to  be  mentioned,  to 
be  and  appear  in  this  Honorable  Court,  then  and  there  to  answer  all  and 
singular  the  premises,  and  to  stand  to,  perform  and  abide  such  further 
■order,  direction  and  decree  as  may  be  made  against  them. 

And  your  orator,  as  in  duty  bound,  will  ever  pray. 

PRINDLE  &  RUSSELL, 
Solicitors  and  of  Counsel  for  Complainants. 
LYSANDER  HILL, 

Of  Counsel  for  Complainant. 

State  of  Illinois,        ") 
County  of  Cook 


^ss. 
^-    J 


Thomas  M.  Avery,  being  duly  sworn,  deposes  and  says  that  he  is  the 
president  of  the  Elgin  National  Watch  Company,  the  complainant  in  the 
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foregoing  bill  of  complaint;  that  he  has  read  the  same  and  knows  the 
contents  thereof;  that  the  same  is  true  of  his  own  knowledge,  exceot  ii» 
those  matters  therein  stated  to  be  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 

THOMAS  M.  AVERY. 
Subscribed  to  and  sworn  before  me  this  3d  day  of  January,  A.  D.  189G. 

D.  WILEY  McCAUGHRY, 

Notary  Public. 
F.  742. 
Demurrer  to  Above  Bill. 
Circuit  Court  of  the   United  States,  Northern  District  of  Illinois. 

Elgin  National  Watch  Company,        ^ 
Complainant,     I 

vs.  I 

Illinois    Watch    Case    Company,         i-  In  Equity. 
Thomas  W.  Duncan  and  Myer 
Abraham, 

Defendants, 

The  demurrer  of  the  above-named  defendants  to  the  bill  of  complaint  of 
the  said  Elgin  National  Watch  Company,  complainant. 

These  defendants,  by  protestation,  not  confessing  all  or  any  of  the 
matters  or  things  in  the  said  bill  of  complaint  contained  to  be  true  in 
such  manner  and  form  as  the  same  is  therein  set  forth  and  alleged,  demur 
to  the  said  bill,  and  for  cause  of  demurrer  show  that  the  said  complainant 
has  not  in  and  by  said  bill  made  such  a  case  as  entitles  it  in  a  court  of 
equity  to  any  relief  against  the  defendants,  or  either  of  them,  touching 
any  of  the  matters  therein  complained  of;  and  for  cause  of  demurrer 
show : 

1.  That  the  word  or  nara«  "Elgin,"  claimed  by  the  complainant  as  ai 
trade-mark  or  name,  is  a  geographical  name,  and  as  such  not  appropriable 
as  a  word  or  name  in  which  an  exclusive  right  can  exist  in  favor  of  the 
complainant,  or  any  one  else. 

2.  That  the  word  or  name  "Elgin,"  claimed  by  the  complainant  as  a 
trade-mark  or  name,  is  a  geographical  name,  and  as  such  not  appropriable 
as  a  word  or  name  in  which  any  exclusive  right  can  exist  as  against  others 
doing  business  at  the  City  of  Elgin,  as  are  the  defendants,  as  appears  frorr* 
the  bill  of  complaint. 

3.  That  although  the  bill  of  complaint  declares  on  the  word  or  name 
"Elgin,"  as  a  registered  trademark,  it  does  not  appear  from  the  allegations 
of  the  bill  that  the  defendants  are  using  such  name  or  word  in  commerce 
with  foreign  nations  or  Indian  tribes,  nor  in  any  way,  so  far  as  the  bill 
shows,  except  in  domestic  commerce. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing  ih 
eaid  bill,  the  defendants  demur  thereto  .  d  pray  the  judgment  of  this 
Honorable  court  whether  they  should  be  compelled  to  make  any  further  or 
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other  answer  to  said  bill,  and  humbly  pray  to  be  hence  dismissed  with  their 
ieasonable  costs  in  this  behalf  most  wrongfully  sustained. 

ILLINOIS  WATCH  CASE  COMPANY, 

of  Elgin,  111. 
By  THOMAS  W.  DUNCAN,  Presdt. 

THOMAS  W.  DUNCAN, 
MYER  ABRAHAM. 
BANNING  &  BANNING, 

Solicitors  for  Defendants. 
I   do   hereby   certify   that,   in  my   opinion,   the   above   demurrer   is    well 
founded  in  point  of  law. 

THOMAS  A.   BANNING. 

State  of  Illinois,   "| 

Iss. 
Cook  County.      J 

Thomas  W.  Duncan,  being  duly  sworn,  deposes  and  says  he  is  the  presi 
dent  of  the  above-named  defendant  company  and  one   of  the  defendants, 
and  that  the  above  demurrer  is  not  interposed  for  purposes  of  delay. 

THOMAS  W.  DUNCAN. 

Subscribed  and  sworn  to  before  me  this 

24th  day  of  February,  I89G. 

ANNIE  C.  COURTENAY, 
Notary   Public. 
[Seal.] 

r.  743. 

Answer  to  said  Bill. 

Circuit  Court  of  the  United  States,  Northern  District  of  Illinois. 


Elgin  National  Watch  Company 
vs. 
Illinois  Watch  Case  Company,  Thomas  W.  Dun- 
can and  Myer  Abraham. 


In  Equity. 


The  joint  and  several  answer  of  the  Illinois  Watch  Case  Company,  Thom- 
as W.  Duncan  and  Myer  Abraham,  defendants,  to  the  bill  of  complaint  of 
the  Elgin  National  Watch  Company,  complainant. 

These  defendants,  now  and  at  all  times  saving  and  reserving  unto  them- 
selves all  and  all  manner  of  benefit  and  advantage  of  exception  that  can 
or  may  be  had  or  taken  to  the  many  errors,  inaccuracies  and  insufficiencies 
in  the  said  bill  of  complaint  contained,  for  answer  thereunto,  or  to  so  much 
and  such  parts  thereof  as  they  are  advised  it  is  material  or  necessary  to 
make  answer  unto,  answering  say: 

There  defendants  admit  that  the  Illinois  Watch  Case  Company  is  a 
corporation  organized  etc.  etc. 

These  d  ''endants,  further  answering,  say  that  as  to  whether  the  com- 
plainant was  engaged   in   the  business   of  manufacturing  watches   at   the 
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City  of  Elgin,  Illinois,  prior  to  the  11th  day  of  April,  1SG8;  as  to  whether 
the  city  of  Elgin  was  then  a  small  town  containing  no  other  manufactory 
of  watches  or  watch-eases;  as  to  whether  the  complainants  has  built  up 
in  such  town  a  large  business  in  the  manufacture  of  watches  and  watch- 
movements;  as  to  whether  etc.  etc.  these  defendants  neither  admit  nor 
deny  the  allegations  of  said  bill  of  complaint,  but  call  upon  the  complainant 
for  strict  proof  of  the  same  so  far  as  it  may  be  advised  is  necessary. 

These  defendants,  further  answering,  say  that  they  are  advised  and  be- 
lieve the  fact  to  be  that  on  or  about  the  19th  day  of  July,  1892,  the  com- 
plainant caused  the  word  or  name  "Elgin"  to  be  registered  in  the  Patent 
Office  of  the  United  States;  but  these  defendants,  on  information  and  be- 
lief, deny  that  the  said  registration  was  a  legal  one  or  such  as  the  act 
of  Congress  legally  permitted  to  be  done. 

These  defendants,  further  answering,  deny  that  they  have  within  the 
three  years  last  past,  or  at  any  other  time,  been  wrongfully  contriving  and 
seeking  to  avail  themselves  of  the  benefit  of  any  reputation  or  prestige 
which  the  complainant  enjoyed  from  its  use  of  the  name  or  word  "Elgin;" 
etc.    etc. 

These  defendants,  further  answering,  say  that  they  have  never  used  the 
word  or  name  "Elgin"  on  watches  or  watch-movements;  that  they  have 
never  manufactured  or  sold,  or  offered  for  sale,  watches  or  watch-move- 
ments; that  the  business  of  the  defendant  company  is  the  manufacture 
and  sale  of  watch-cases  in  which  watches  or  watch-movements  are  encased 
or  enclosed;  that  the  complainant  has  never  manufactured  or  sold  watch- 
cases  with  the  word  or  name  "Elgin"  on  them ;  that  the  business  carried  on 
by  the  defendant  com.pany  and  the  complainant  are  entirely  distinct  and 
separate  the  one  from  the  other;  that  wherever  the  defendant  company  has 
used  the  name  or  word  'Elgin"  on  its  watch-cases  it  has  been  usually — if 
not  invariably — in  connection  with  some  other  word,  as  "Elgin  Giant"  or 
*'Elgin  Commander"  or  "Elgin  Tiger,"  or  some  other  word  used  in  com- 
bination with  the  word  "Elgin"  or  "Elgin,  Illinois;"  that  the  complainant 
has  recognized  the  difference  or  distinction  between  the  use  of  the  word  or 
name  "Elgin"  alone  and  the  use  of  such  word  or  name  in  combination  or 
in  connection  with  some  other  word;  that  it  has  registered  the  word 
"Elgin"  in  combination  with  some  other  word  as  well  as  by  itself  sepa- 
rately, and  has  thus  sought  to  appropriate  as  far  as  possible  the  use  of 
the  name  or  word  "Elgin,"  both  separately  and  in  combination,  as  will 
appear  from  the  certificates  of  such  registration  which  the  defendants  will 
produce  and  offer  in  evidence  at  the  proper  time;  that  the  registration  de- 
clared on  in  the  bill  of  complaint  herein  is  of  the  word  or  name  "Elgin" 
sepai'ately  and  by  itself,  which,  as  above  explained,  the  defendant  company 
has  seldom — if  at  all — used,  and  which  it  has  never  used  alone  or  separately. 
as  registered  by  the  complainant,  upon  goods  exported  to  foreign  nations 
or  used  in  foreign  commerce;  that  the  word  "Elgin"  as  used  by  the  defend- 
ant company,  if  used  alone,  has  been  used  in  domestic  commerce  and  to 
inform  the  public  of  the  place  where  the  watch-cases  manufactured  and 
«old  by  the  defendant  company  have  been  manufactured;  that  the  watch- 
cases   manufactured   and   sold  by  the  defendant   company   have   been   sold 
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upon  a  guarantee  running  for  a  number  of  years,  so  that  it  has  been  neces- 
sary to  inform  purchasers  of  the  location  or  city  where  the  defendant  com- 
pany is  carrying  on  its  business  in  order  that  purchasers  would  be  able  to 
find  the  defendant  company  in  case  it  became  necessary  to  call  upon  such 
company  to  make  good  its  guarantees  of  its  watch-cases;  and  that,  owing 
to  the  distinct  lines  of  business  in  which  the  complainant  and  the  defend- 
ant company  are  engaged,  no  misunderstanding  or  confusion  has  arisen 
or  can  arise,  as  these  defendants  are  informed  and  believe. 

These  defendants,  further  answering,  on  information  and  belief,  allege 
that  the  word  "Elgin,"  being  a  geographical  name  or  word  indicating  the 
name  of  a  prominent  manufaucturing  city  in  which  any  manufacturer  of 
watche.s,  watch-movements  or  watch-cases  is  at  liberty  to  locate  and  carry 
on  his  business,  is  not  appropriable  by  any  single  manufacturing  person, 
firm  or  corporation,  but  is  open  as  of  common  right  to  the  use  of  any  per- 
son, firm  or  corporation  carrying  on  business  at  the  City  of  Elgin. 

Without  this,  that  any  other  matter,  cause  or  thing  in  said  bill  of  com- 
plaint contained,  and  not  herein  and  hereby  well  and  sufficiently  answered 
unto,  traversed  and  denied,  confessed  or  avoided,  is  true:  all  of  which 
matters  and  things  these  defendants  are  ready  to  aver,  maintain  and  prove, 
as  this  Honorable  court  shall  direct,  and  beg  to  be  hence  dismissed  with 
their  reasonable  costs  and  charges  in  this  behalf  most  wrongfully  sus- 
tained. 

ILLINOIS  WATCH  CASE   COMPANY, 

By  THOMAS  W.  DUNCAN, 

Presdt. 
THOMAS  W.  DUNCAN, 

By  THOMAS  A.  BANNING, 

Attorney. 
BANNING  &  BANNING, 

Solicitors  for  Defendants  and  of  Counsel. 

(Verifiication  Appended.) 

F.  744. 
Replication  of  Complainant. 

[Title   of  Court   and   Craise.] 

The  replication  of  the  Elgin  National  Watch  Company  to  the  joint  and 
several  answer  of  the  Illinois  Watch  Case  Company,  Thomas  W.  Duncan 
and  Myer  Abraham,  defendants,  to  the  bill  of  complaint  of  the  Elgin  Na- 
tional Watch  Company,  complainant. 

This  repliant,  saving  and  reserving  to  itself  all  and  all  manner  of  ad- 
vantage of  exception  to  the  manifold  insufficiencies  of  the  said  answer,  for 
replication  thereunto  says  that  it  will  aver  and  prove  its  said  bill  to  be 
true,  certain  and  sufficient  in  the  law  to  be  answered  unto;  and  that  the 
said  answer  of  the  said  defendants  is  uncertain,  untrue  and  insufficient  to 
be  replied  unto  by  this  repliant;  without  this,  that  any  other  matter  or 
thing  whatsoever  in  the  said  answer  contained,  material  or  effectual  in  the 
law    to   be   replied    unto,   confessed    and   avoided^   traversed    or   denied,   is 
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true;   all  which   matters  and  things  tliis  repliant   is  and   will  be  ready  to 
aver  and  prove,  as  this    Honorable  court  shall  direct;    and   humbly   prays 
as  in  and  by  its  said  bill  it  has  already  prayed. 
Chicago,  August  27,  ISUO. 

ITtlXDLE      RUSSELL, 
Complainant's  CounseL 
F.  74r). 

"-  — Another  Form. 

[Title  of  Court  and  Cause.] 

The  answer  of  Morris  Rosenthal  and  Samuel  Fcdcr  to  the  bill  of  com- 
plaint of  William  I.  Benkert,  complainant: 

These  defendants,  saving  and  reserving  to  themselves  all  right  of  ex- 
ception to  the  said  bill  of  complaint  on  account  of  the  many  errors  there- 
in contained,  for  answer  thereto  or  to  so  much  and  such  parts  thereof 
as  they  are  advised  by  counsel  it  is  necessary  or  important  for  them  to 
make  ansv(?-er  unto,  answering  say: 

That  the}'  have  no  knowledge  or  information  other  than  from  said  bill 
of  complaint  as  to  the  partnership  or  business  of  the  complainant  and  Cas- 
per Benkert  or  the  continuance  thereof,  and  cannot  admit  or  deny  the  al- 
legations of  said  bill  relative  thereto,  and  insist  that  complainant  make 
proof  thereof. 

Defendants  say  that  they  have  no  knowledge  or  information  other  than 
from  said  bill  of  complaint  as  to  the  sale  by  Casper  Benkert  to  complainant 
of  his  interest  in  said  alleged  business,  and  the  carrying  on,  ownership,  and 
projjrietorship  thereof,  and  cannot  admit  or  deny  the  allegations  of  said 
bill  relative  thereto,  and  insist  that  complainant  make  proof  thereof. 

Defendants  say  that  they  have  no  knowledge  or  information  other  than 
from  said  bill  of  complaint  as  to  the  business  of  the  partnership  of  C. 
Benkert  &  Son,  and  of  complainant,  or  of  the  boots  and  shoes  manufactured 
and  sold  by  them  or  either  of  them,  or  of  the  quality,  quantity  and  price 
of  such  boots  and  shoes,  or  the  mark  or  other  designation  thereof  or  there- 
on, and  cannot  admit  or  deny  the  allegations  of  said  bill  relative  thereto 
and  insist  that  complainant  make  proof  thereof. 

Defendants  say  that  they  have  no  knowledge  or  information,  other  than 
farm,  with  the  appurtenances,  unto  the  said  XY,  and  to  his  heirs  and 
boots  and  shoes,  and  to  indicate  the  ownership  and  origin  thereof,  the 
words  "C.  Benkert  &  Son,"  and  to  the  knowing  of  said  boots  and  shoes  by 
the  name  of  "C.  Benkert  &  Son,"  and  cannot  admit  or  deny  the  allega- 
tions of  said  bill  relative  thereto,  and  insist  that  complainant  make  proof 
tlioreof. 

Defendants  say  that  they  have  no  knowledge  or  information  other  than 
from  said  bill  of  complaint  as  to  the  name  of  "C.  Benkert  &  Son"  being  a 
trademark,  or  the  ownership  of  said  name,  or  the  right  to  use  and  place 
the  same  upon  boots  and  shoes,  and  cannot  admit  or  deny  the  allegations  of 
said  bill  relative  thereto,  and  insist  that  complainant  make  proof  thereof. 
These  defendants  and  each  of  them  deny  that  they  have  been  for  more 
than   five   years  last   past   partners   in   trade  as   set   forth   in   said   bill   of 

2889 


F.  745.  TRADEMARK  FORMS.  [Code  Fed. 

•complaint  except  as  follows:  For  the  four  years  previous  to  the  month  of 
March,  1884,  they,  with  one  Bromberger,  were  partners  in  trade  under  the 
lirni  name  of  Rosenthal,  Feder  &  Co.j  and  in  said  month  said  Bromberger 
retired  from  the  co-partnership  formed  by  them  and  since  said  month  tliese 
•defendants  have  been  partners  in  trade  as  set  forth  in  said  bill  of  complaint. 

Ihese  defendants  and  each  of  them  deny  that  within  five  years,  or  at  any 
time  or  times  whatsoever,  they  or  either  of  them  had  manufactured  or  sold 
or  are  now  manufacturing  or  selling  large  or  any  quantity  of  boots  and 
shoes  or  boots  or  shoes  on  each  or  either  or  any  of  which  they  have  placed 
in  plain  or  conspicuous  letters  or  at  all  the  name  of  "C.  F.  Benkert  & 
Son,"  in  imitation  of  the  name  "C.  Benkert  &  Son"  as  alleged  in  said  bill 
of  complaint,  or  at  all. 

Defendants  and  each  of  them  deny  that  they  or  either  of  them  have 
stamped  in  sole-leather  or  bottoms  or  any  other  part  of  said  boots  and 
shoes  or  any  boots  or  shoes  whatsoever  in  plain,  conspicuous  letters,  or 
otherwise,  the  name  or  words  "C.  F.  Benkert  &  Son,  Fhila." 

Defendants  deny  that  they  have  manufactured  or  are  still  manufacturing 
said  boots  and  shoes  or  any  boots  and  shoes  marked  with  the  name  of 
"C.  F.  Benkert  &  Son"  in  San  Francisco,  Hawaiian  Islands,  other  domestic 
or  foreign  markets  or  elsewhere,  and  admit  and  show  to  this  court  that 
they  have  sold  in  San  Francisco  and  elsewhere  a  small  quantity  of  boots 
and  shoes  marked  "C.  F.  Benkert  &  Son,"  comprising  not  more  than  250 
dozen  pairs  thereof;  and  further  state  and  show  that  the  boots  and  shoes 
so  sold  were  of  an  entirely  different  class,  style,  nature,  and  grade  from 
the  boots  and  shoes  alleged  in  said  bill  of  complaint  to  be  manufactured  by 
the  complainant,  and  as  such  were  recognized  by  and  sold  to  the  custom- 
ers and  patrons  of  these  defendants. 

Defendants  say  they  have  no  knowledge  or  information  other  than  from 
said  bill  of  complaint  as  to  the  relative  quality,  cost  of  manufacture,  and 
prices  of  sale  of  said  boots  and  shoes,  and  the  boots  and  shoes  made  by  the 
complainant,  and  cannot  admit  or  deny  the  allegations  of  said  bill  relative 
there  to,  and  insist  that  complainant  make  proof  thereof. 

Defendants  and  each  of  them  deny  that  they  have  had  manufactured  for 
them  as  set  forth  in  said  bill  of  complaint  large  or  any  quantity  of  boots 
and  shoes  or  any  boots  or  shoes  whatever  on  which  was  the  printed  name 
"C.  F.  Benkert  &  Son"  or  stamped  "C.  F.  Benkert  &  Son,  Phila.,"  as  set 
forth  in  said  bill  of  complaint,  excepting  not  more  than  three  hundred 
and  twenty-one  dozen  thereof,  and  the  defendants  and  each  of  them  deny 
that  they  have  sold  or  are  still  selling  boots  and  shoes  with  said  words 
printed  or  stamped  thereon  in  San  Francisco  or  elsewhere,  excepting  that 
they  have  heretofore  sold  not  more  than  the  two  hundred  and  fifty  dozen 
thereof  afoi;esaid. 

The  defendants  and  each  of  them  deny  that  they  have  placed  or  caused 
to  be  placed  on  said  boots  or  shoes  alleged  to  have  been  sold  by  them,  or 
upon  any  other  boots  or  shoes  whatsoever,  said  words,  to  wit,  "C.  F.  Benk- 
ert &  Son,"  for  the  purpose  of  deceiving  the  public  generally  or  any  other 
person,  or  causing  them  or  any  of  them  to  believe  the  said  boots  or  shoes 
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were  manufactured  by  the  complainant  uv  at  all.  They  deny  that  the 
public  or  purchasers  generally  or  any  of  them  have  been  deceived  or  have 
'  believed  on  account  of  said  names  being  on  said  boots  or  shoes  that  the 
;sanie  were  genuine  or  other  boots  or  shoes  manufactured  by  complainant, 
and  that,  being  deceived  as  alleged  in  said  bill  of  complaint,  or  being  de- 
ceived at  all,  have  purchased  or  are  now  purchasing,  or  these  defendants 
have  sold  or  are  now  selling  said  boots  or  shoes  as  or  for  genuine  or  other 
boots  or  shoes  manufactured  by  the  complainant.  The}"  deny  that  by  any 
of  the  acts  and  doings  set  forth  in  said  bill  of  complaint  they  or  either 
of  them  have  unlawfully  or  otherwise  greatly  or  at  all  injured  or  depre- 
ciated the  complainant's  trade  in  fine  or  other  boots  or  shoes  or  the  good 
or  other  reputation  or  standing  of  said  boots  or  shoes  alleged  in  said  bill 
of  complaint  to  have  been  had  by  them. 

Defendants  and  each  of  them  deny  that  unless  restrained  by  injunction 
they,  by  using  said  name  on  the  boots  and  shoes  sold  by  them,  will  infringe 
-on  the  alleged  name  and  trademark  of  the  complainant,  and  deny  that 
they  have  already  at  any  time  been  doing  the  same. 

The  defendants  state  and  show  that  they  have  sold  not  more  than  two 
hundred  and  fifty  dozen  of  boots  and  shoes  marked  "C.  F.  Benkert  &  Son," 
and  have  realized  therefrom  a  profit  of  about  and  not  more  than  five  hun- 
dred   (500)   dollars. 

The  defendants  and  each  of  them  deny  that  by  reason  of  the  said  al- 
leged infringement  or  of  any  other  act  or  doing  of  these  defendants  or 
either  of  them  the  complainant  has  suffered  loss  or  damage  to  a  very  large 
or  other  amount,  or  any  loss  or  damage  whatsoever. 

Without  this,  that  there  is  any  other  matter,  cause,  or  thing  in  the  said 
bill  of  complaint  contained  material  or  necessary  for  these  defendants  or 
either  of  them  to  make  answer  unto  and  not  herein  and  hereby  well  and 
sufficiently  answered,  confessed,  traversed,  and  avoided,  is  true,  to  the 
knowledge  or  belief  of  these  defendants,  all  of  which  matters  and  things 
these  defendants  are  ready  and  willing  to  aver,  maintain,  and  prove  as 
this  honorable  court  shall  direct,  and  humbly  pray  to  be  hence  dismissed 
with  their  reasonable  costs  and  charges  in  this  behalf  wost  w^rongfully  sus- 
tained. MASTICK,  CELCIIER  &  MASTICK, 

Solicitors  for  Defendants. 

I.  S.  BELCHER, 
Counsel  for  Defendants. 
F.  746. 
Interlocutory  Decree  with  Reference  to  Master  to  Ascertain  Profits  from 

Sales. 
[Title  of  Court  and  Cause.] 

At  a  stated  term  to  wit:  the  February  term,  1888,  of  the  circuit  court  of 
the  United  States  of  America  of  the  ninth  judicial  circuit,  in  and  for 
the  northern  district   of  California,  held  at  the  courtroom  thereof  in 

the  city  and  county  of  San  Francisco,  on  the day  of  June,  1888. 

Present:    the  Honorable  LORENZO  SAWYER,  circuit  judge. 
This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint  here- 
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in,  the  answer  of  the  defendants,  the  replication  of  the  complainant,  the 
Dill  of  revivor,  the  stipulation  of  the  parties  in  regard  thereto,  and  the 
proofs  documentary  and  written  taken  and  filed  in  said  cause,  and  having 
been  argued  by  counsel  for  the  respective  parties  and  submitted  to  the 
court  for  consideration  and  decision; 

Now,  therefore,  on  consideration  thereof,  it  is  ordered,  adjudged,  and 
decreed  and  the  court  doth  hereby  order,  adjudge,  and  decree,  as  follows, 
to  wit:  that  the  name  of  "C.  Benkert  &  Son" has  been  a  trade  name  and 
also  a  trademark  upon  boots  and  shoes  for  upwards  of  twenty-five  years- 
last  past,  and  as  such  trade  name  and  trademark  is  good  and  valid  in  law. 

That  the  complainant,  William  J.  Benkert,  is  and  ever  since  the  year  187ft 
has  been,  the  exclusive  owner  of  said  trade  name  and  trademark,  and  dur- 
ing all  times,  at  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania,  ha* 
carried  on  the  business  under  the  said  trade  name  of  manufacturing  and 
selling  boots  and  shoes,  and  during  all  times  has  stamped  and  printed  and 
used  upon  all  the  said  boots  and  shoes  so  made  and  sold  by  him  the  said 
words  "C.  Benkert  &    Sons,"  as  a  trademark. 

That  the  original  defendants  herein,  Samuel  Feder  and  Morris  Rosen- 
thal, have  infringed  upon  the  said  trade  name  and  trademark  and  upon  the 
exclusive  rights  of  the  complainant  under  the  same — that  is  to  say,  by  man- 
ufacturing and  selling  within  the  ten  years  last  past,  and  prior  to  the 
commencement  of  this  suit,  large  quantities  of  boots  and  shoes  upon 
which  they  have  placed  in  plain,  conspicuous  letters  the  name  "C.  F, 
Benkert  &  Son,"  in  imitation  of  the  name  "C.  Benkert  &  Son,"  as  charged! 
in  the  bill  of  complaint. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  complainant 
do  have  and  recover  of  and  from  the  defendant  Samuel  Feder  and  Amelia 
Rosenthal,  executrix  of  the  last  will  and  testament  of  Morris  Rosenthal, 
deceased,  the  profits,  gains,  and  advantages  which  said  defendants  or  either 
of  them  have  received  or  made  or  which  have  arisen  or  accrued  to  them 
or  either  of  them  from  the  infringement  of  the  said  trade  name  and  said 
trademark  of  "C.  Benkert  Son"  by  the  making,  using,  and  selling  or  the 
making,  using,  or  selling  of  said  boots  and  shoes,  having  placed  thereon 
the  name  "C.  F.  Benkert  &  on,"  or  any  other  name  in  imitation  of  com- 
plainant's tradename  and  trademark  of  "C.  Benkert  &  Son." 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  said  com- 
plainant do  recover  of  the  defendants  his  costs  and  charges  and  disburse- 
ments in  this  suit,  to  be  taxed. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  it  be  referred  to  S. 
C.  Houghton,  Esq.,  the  standing  Master  in  Chancery  of  this  court,  residing 
in  the  city  and  county  of  San  Francisco,  northern  district,  and  State  of 
California,  to  ascertain  and  take  and  state  and  report  to  this  court  an  ac- 
count of  the  number  of  boots  and  shoes  manufactured  and  sold  or  manu- 
factured or  sold  by  the  original  defendants  Samuel  Feder  and  ;Morris  Rosen- 
thal, or  either  of  them,  and  also  the  gains,  profits,  and  advantages  which 
the  said  original  defendants  or  either  of  them  or  the  estate  of  said  Morris 
Rosenthal  have  received  or  made,  or  which  have  arisen  or  accrued  to  them 
or  either   of  them   or  it   from   in  flinging  the   said  exclusive  rights  of  the 
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said  complainant  by  the  manufa(:turin;r  and  soiling,  or  manufacturing  or 
selling,  of  boots  and  shoes  having  stamped  and  placed  upon  them  the  in- 
fringing trademark  in  imitation  of  the  trademark  of  "C.  Benkert  &  Son." 
And  it  is  further  ordered,  adjudged,  and  decreed  that  the  complainant  on 
such  accounting  have  the  right  to  cause  an  examination  of  the  defendant3 
Samuel  Feder  and  Amelia  Rosenthal,  and  each  of  them,  and  their  and 
-each  of  their  agents,  ser\-ants,  and  workmen,  or  other  witnesses  as  may 
be  necessary  to  take  said  accounting,  and  also  the  production  of  books, 
vouchers,  and  documents  of  which  said  defendants  Samuel  Feder  and  Amelia 
Eo.senthal  and  their  and  each  of  their  attorneys,  servants,  agents,  and 
workmen  may  be  possessed,  and  cause  them  to  attend  for  such  purposes 
before  the  said  master  from  time  to  time  as  such  master  shall  direct. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  a  perpetual  in- 
junction be  issued  in  this  case  against  the  said  defendants,  Samuel  Feder 
and  Amelia  Eosenthal,  restraining  and  pereptually  enjoining  them  and 
each  of  them,  and  them  and  each  of  their  servants,  agents,  clerks,  and 
workmen,  and  all  persons  claiming  or  holding  under  or  through  them, 
from  manufacturing  or  using  or  selling  or  in  any  way  disposing  of  boots 
and  shoes,  or  boots  or  shoes,  having  stamped  or  printed  or  in  any  way 
marked  thereon  the  name  of  "C.  F.  Benkert  &  Son"  or  any  other  name 
in  imitation  or  simulation  of  the  said  trademark  "  C.  Benkert  &  Son," 
pursuant  to  the  prayer  of  the  said  bill  of  complaint. 

LORENZO  SAWYER, 

Judge. 
F.  747. 
Final  Decree  Giving  Judgments  for   Profits  and  of  Perpetual  Injunction. 
[Title  of  Court  and  Cause.] 

In  this  cause  the  original  bill  of  complaint  having  been  filed  against 
Morris  Rosenthal  and  Samuel  Feder,  and  the  said  Morris  Rosenthal  and 
Samuel  Feder  having  been  duly  served  with  process  and  filed  their  answer 
to  said  original  bill  of  complaint;  and  the  said  Morris  Rosenthal,  having 
thereafter  deceased,  and  a  bill  of  revivor  having  thereafter  been  duly  filed 
in  pursuance  of  an  order  of  this  court,  duly  made  and  entered,  and  said 
cause  having  been  thereby  revived  and  conditioned  against  the  said  Samuel 
Feder  and  Amelia  Rosenthal,  executrix  of  the  last  will  and  testament  of 
Morris  Rosenthal,  deceased;  and  the  said  Samuel  Feder  and  Morris  Rosen- 
thal having  duly  appeared  by  counsel  and  having  filed  their  answer  to  said 
bill  or  revivor,  and  an  interlocutory  decree  having  been  duly  made  and 
entered  in  this  court  adjudging  and  decreeing  that  the  respondents  were 
guilty  of  the  acts  of  infringement  of  complainant's  trademark  charged 
against  them  in  said  bill  of  complaint,  and  further  adjudging  and  decree- 
ing that  said  complainant  should  have  and  recover  of  and  from  the  respond- 
ents Samuel  Feder  and  Amelia  Rosenthal  the  gains,  profits,  and  advantages 
derived  from  said  acts  of  infringement;  and  further  ordering  the  master  in 
chancery  of  this  court  to  ascertain  and  report  to  this  court  an  account  of 
said  acts  of  infringement  by  said  Morris  Rosenthal  and  Samuel  Feiler,  or 
the    estate    of   said    Morris   Rosenthal,   by   reason    of    the   said   acts   of   in- 
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fringement;  and  also  granting  an  injunction  against  said  respondents- 
Samuel  Fedor  and  Amelia  Rosenthal,  restraining  them  from  further  acts, 
of  infringement;  and  testimony,  oral  and  documentary,  having  been  intro- 
duced before  said  master  in  chancery  by  said  parties  respectively,  and 
the  same  having  been  filed  in  this  court,  and  further  testimony,  oral  and 
documentary,  having  been  heard  by  this  court,  and  argument  by  respective 
counsel,  both  oral  and  written,  having  been  heard  and  read  and  duly  con- 
sidered by  this  court;  and  said  cause  and  all  matters  at  issue  therein 
having  been  submitted  to  this  court  for  decision  by  stipulation  of  the 
parties  by  the  respective  counsel,  duly  filed  herein,  and  this  court  having  at 
the  present  term  of  said  court,  to  wit:  on  the  seventeenth  day  of  Septem- 
ber, 1894,  rendered  its  oral  decision  in  pursuance  of  said  last-mentioned 
stipulation,  and  the  parties  hereto  having  by  their  respective  counsel  stipu- 
lated and  agreed  in  writing  that  the  amount  of  net  profits  for  which  the 
respondents  are  held  liable  to  account  to  complainant  by  said  decision  of 
this  court  is  $2,0GG.59,  and  said  cause  and  all  matters  at  issue  therein  hav- 
ing been  submitted  to  the  court  for  final  judgment  and  decree. 

It  is  now  ordered,  adjudged,  and  decreed  and  the  court  does  hereby 
order,  adjudge,  and  decree  as  follows: 

That  the  name  "C.  Benkert  &  Son"  has  been  a  trade  name  and  also  a 
trademark  upon  boots  and  shoes  for  upward  of  twenty-five  years  last 
past,  and  as  such  trade  name  and  trademark  is  good  and  valid  at  law. 

That  the  complainant,  Wm.  I.  Benkert,  is  and  ever  since  the  year  1876- 
has  been  the  exclusive  owner  of  said  name  and  trademark  and  during  all 
of  said  time  at  the  city  of  Philadelphia,  in  the  state  of  Pennsylvania,  has 
carried  on  the  business  under  the  said  trade  name  of  manufacturing  and  sell- 
ing boots  and  shoes,  and  during  all  of  said  time  has  stamped  and  printed 
and  used  upon  all  the  said  boots  and  shoes  so  made  and  sold  by  him  the 
said  words  "C.  Benkert  &  Son"  as  a  trademark. 

That  the  original  defendants  herein,  Samuel  Feder  and  Morris  Rosenthal, 
have  infringed  upon  the  said  trade  name  and  trademark  and  upon  the  ex- 
clusive rights  of  the  complainant  under  the  same  by  fraudulently  placing^ 
or  causing  to  be  placed  upon  boots  and  shoes  not  manufactured  by  com- 
plainant, in  plain,  conspicuous,  printed  letters,  the  name  "C.  F.  Benkert  & 
Son,"  in  imitation  of  the  name  "C.  Benkert  &  Son"  as  charged  in  the 
bill  of  complaint,  and  that  the  said  respondents  Samuel  Feder,  Morris 
Rosenthal,  and  Amelia  Rosenthal,  have  sold  and  caused  to  be  sold  three 
hundred  and  nineteen  dozens  of  pairs  of  boots  and  shoes  having  upon  them 
the  said  fraudulent  and  spurious  mark  "C.  F.  Benkert  &  Son." 

That  the  net  cost  of  said  319  dozens  of  pairs  of  boots  and  shoes  to  said 
respondents  was  $11,757.20;  that  the  gross  amount  received  by  said  re- 
spondents upon  the  sale  of  said  319  dozens  of  pairs  of  boots  and  shoes  was- 
$10,970;  that  the  respondents  are  entitled  to  deduct  from  the  gross  amount 
received  by  them  on  the  sales  of  said  boots  and  shoes:  Net  cost,  $11,757.- 
20;  on  account  of  expenses  of  conducting  business,  $1,833.00;  on  account  of 
bad  debts,  S583.21 ;  on  account  of  freight,  $030.00;  on  account  of  interest 
paid,  $100.00;  total,  $14,903.41. 

That   the  net  profit   received  by   repondents   from  the   sale  of  said  310' 
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dozons  of  pairs  of  boots  and  shoes  bearing  the  said  fraudulent  mark  was 
$2,0t)G.59. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  complainant  dt)  liave 
and  he  hereby  has  judgment  against  the  said  respondents,  Samuel  Feder 
and  Amelia  Rosenthal,  executrix  of  the  last  will  and  testament  of  Morris 
Rosenthal  deceased,  for  the  said  sum  of  $2,066.59,  the  amount  of  net  prof- 
its realized  by  respondents  on  the  sale  of  said  311)  dozens  of  pairs  of  boots 
and  shoes,  and  that  he  liaA'e  execution  therefor. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  said  complainant  do 
fiave  and  recover  of  and  from  the  said  resjjondents  herein  his  costs  and 
charges  and  disbursements  in  this  suit,  to  be  taxed  in  the  usual  manner 
by  the  clerk  of  this  court,  and  that  he  have  execution  therefor. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  said  respondents 
Samuel  Feder  and  Amelia  Rosenthal,  executrix  of  the  last  will  and  testa- 
ment of  Morris  Rosenthal,  deceased,  and  each  of  them,  their  and  each  of 
their  servants,  agents,  clerks,  workmen,  and  all  persons  claiming  or  holding 
under  or  through  them,  or  either  of  them,  be  and  ar<^  ;ind  each  of  them  is 
hereby  perpetually  enjoined  and  restrained  from  manufacturing  or  selling 
or  in  any  way  disposing  of  boots  and  shoes  or  boots  or  shoes  having 
stamped  or  printed  or  in  any  way  marked  thereon  the  name  of  "C.  F. 
Benkert  &  Son,"  or  any  other  name  in  imitation  or  simulation  of  the  said 
trademark  or  trade  name  "C.  Benkert  &  Son." 

Costs  taxed  at  $1,816.70. 

JOSEPH  McKENNA, 

Judge. 

Dated  November  13,  1894. 

See  notes  to  Form  No.  541;   Eq.  R.  85,  86. 

F.  748. 
Bill  in  Equity  for  Infringement  of  Copyright. 

[Title  of  Court  and  Cause.] 

To  the  Hon. — ,  judge  of  said  court: 

John  P.  Broder  and  Hugo  V.  Schlani,  citizens  of  and  residents  of  the 
United  States  and  of  the  city  and  county  of  San  Francisco,  in  the  northern 
district  of  California,  bring  this  their  bill  of  complaint  against  the  Zeno 
Mauvais  Music  Company,  defendant,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  California,  and  having  its 
office  and  principal  place  of  business  in  the  city  and  county  of  San  Francis- 
co, in  said  northern  district  of  California,  as  your  orators  believe,  and. 
thereupon   your  orators   complain  and  say: 

That  on  or  about  the  thirtieth  day  of  September,  1805,  your  orators  be- 
came the  sole  proprietors  of  a  certain  musical  composition  entitled  "Dora 
Dean,"  of  which  one  Bert  Williams  Avas  the  author  and  composer,  and  by 
whom  the  same  was  duly  assigned  and  transferred  to  your  orators,  and  of 
which  your  orators  became  the  exclusive  owners  and  proprietors  on  the 
said  thirtieth  day  of  September,  1895,  and  before  the  same  had  been  pub- 
lished. 
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Tliat  on  or  about  the  fourth  day  of  February,  189G,  such  proceedings 
were  duly  had  by  your  orators  that  your  orators  did  on  said  day  secure  a 
copyright  of  said  musical  composition  and  melody  pursuant  to  the  act  of 
Congress  for  securing  copyrights,  which  took  effect  July  8,  1870,  and  the 
amendments  thereto  and  said  copyright  was  duly  issued  to  your  orators 
under  the  hand  and  seal  of  the  librarian  of  Congress,  and  the  original  rec- 
ord of  said  copyright  is  in  the  library  of  Congress. 

That  the  following  is  a  true  copy  of  such  proceedings: 
San  Francisco  Postoffice. 

Office  of  the  Postmaster. 

San    Francisco,   Cal.,    Feb.   4,    1896. 
Received  on  this  day  from  the  firm  of  Broder  &  Schlam,  for  mailing  to 
the  librarian  of  Congress,  one  song,  the  title-page  of  which  reads: 

"Dora  Dean." 
Words  and  Music  by 
Bert  A.  Williams  of 
Williams    &   Walker, 
and  this  certifies  that  the  said  song  was  mailed  to  the  librarian  of  Con- 
gress for  copyright  purposes  on  this  date. 

FRANK  McCOPPIN, 
I  Postmaster. 

Jas.  A.  Richardson, 

Secretary. 
"No.  9719  B.  Library  of  Congress. 

Copyright  Office,  Washington. 
To   wit:    Be    it   remembered   that   on   the   tenth   day   of    February,    1896, 
Broder  &  Schlam  of  San  Francisco,  have  deposited  in  this  office  the  title 
of  a  musical  composition,  the  title  or  description  of  which  is  in  the  follow- 
ing words,  to  wit: 

'Dora   Dean.' 
Words  and  Music  by 
Bert  A.  Williams, 
the  right  whereof  they  claim  as  proprietors  in  conformity  with  the  laws 
of    the    United    States    respecting   copyrights. 

A.  R.  SPOFFORD, 
Librarian  of  Congress." 
That  a  printed  copy  of  said  title  was  before  publication  deposited  in 
the  mail  by  your  orators  addressed  to  the  librarian  of  Congress  at  Wash- 
ington, D.  C,  and  that  within  ten  days  from  the  publication  thereof  your 
orators  did  deposit  in  the  mail  addressed  to  the  librarian  of  Congress  at 
Washington,  D.  C,  two  copies  of  such  copyright  musical  composition,  and 
did  within  ten  daj's  after  its  publication  deposit  in  the  mail,  addressed 
to  the  librarian  of  Congress,  at  Washington,  D.  C,  two  completed  printed 
copies  thereof  of  the  best  edition  is.sued. 

I'hat  your  orators  gave  due  notice  of  their  said  copyright  by  inserting 
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in  the  several  copies  of  every  edition  published,  to  wit,  inscribing  upon 
some  visible  portion  of  said  musical  composition  or  of  the  substance  on 
which  the  same  was  mounted  the  following: 

"Copyright,  1895-0  by  Broder  &  Schlam,"  by  inserting  in  the  several 
copies  of  each  edition  of  said  song  or  musical  composition  or  melody  pub- 
lished the  following  words,  viz.,  "Copyright  1895-6  by  Broder  &  Schlam." 

That  your  orators  beg  leave  to  make  said  original  copyright,  the  copy 
thereof,  and  the  original  assignment  a  part  of  this  their  bill  of  complaint, 
and  refer  to  such  original  record. 

That  your  orators  are  and  ever  since  the  date  of  September  HO.  1895, 
have  been  the  proprietors  of  said  musical  composition  or  melody  and  have 
offered  for  sale  and  sold  the  same  with  the  said  notice  of  such  copyright 
printed  on  the  title  page  thereof  as  hereinbefore  set  forth. 

That  by  reason  of  the  long  experience  and  great  care  of  your  orators  in 
their  business  as  publishers  of  and  dealers  in  musical  compositions,  songs, 
and  melodies,  and  the  peculiar  and  pleasing  nature,  arrangement,  composi- 
tion, and  quality  of  the  music  or  melody  of  said  musical  composition,  both 
to  the  jmblic  and  persons  of  musical  taste  and  culture,  the  said  song, 
music  and  melody  has  become  popular  and  widely  known  and  much  sought 
after,  and  has  acquired  a  high  and  popular  reputation,  and  has  commanded 
and  still  commands  an  extensive  sale  at  the  city  of  San  Francisco  in  said 
district  and  throughout  the  United  States,  in  the  cities  and  towns  thereof, 
which  has  been  and  still  is  a  source  of  great  profit  to  your  orators. 

That  said  song  and  melody  are  known  as  such  to  the  public  by  reason  of 
the  pleasant  and  harmonious  strains  and  notes  of  the  melody  to  the 
buyers  and  users  thereof,  and  the  dealers  in  music  to  the  community  and 
persons  of  musical  culture  and  taste  and  by  your  orators  copyrighted  as 
aforesaid. 

That  notwithstanding  the  quiet  use,  enjoyment,  and  profits  of  your  ora- 
tors of  said  song,  music,  and  melody,  and  of  the  copyright  protecting  and 
resei-ving  the  same  and  all  rights  thereunder  to  your  orators,  the  defend- 
ant, the  Zeno  Mauvais  Music  Company,  well -knowing  the  premises  and  of 
your  orators'  copyright,  and  willfully  disregarding  your  orators'  rights, 
and  thereafter  and  in  the  year  1896,  wrongfully  and  fraudulently  prepared, 
published,  and  offered  for  sale  and  did  sell  at  the  city  of  San  Francisco  and 
elsewhere  in  various  cities  of  the  United  States  a  musical  composition, 
song,  and  melody,  entitled  '"Ma  Angeline,"  the  music  or  melody  of  whicii 
said  song  is  an  imitation  of  the  music  and  melody  of  your  orators'  music 
or  melody,  copyrighted  as  aforesaid  by  your  orators  in  1896,  under  the 
title  of  "Dora  Dean,"  all  of  which  was  and  still  is  being  done  with  intent 
to  deceive  and  defraud  the  public  and  persons  of  musical  taste  and  cul- 
ture and  the  buyers  and  users  thereof;  the  defendant,  the  Zeno  INIauvais 
Music  Company  has  published  and  sold  and  is  publishing  and  .selling  said 
song,  music,  and  melody  entitled  "IMa  Angeline,"  the  arrangement  and 
strains  of  the  music  and  melody  of  which  are  substantially  the  same  as 
and  identical  with  your  orators'  aforesaid  copyrighted  composition. 

That  such  imitation  of  the  strains,  music,  and  melody  of  said  publica- 
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lion  of  the  melody  of  the  defendant  is  calculated  to  deceive  the  public 
and  persons  of  musical  taste  and  culture  and  the  purchasers  and  users 
of  your  orators'  said  song,  music,  and  melody,  and  actually  has  and  still 
does  mislead  many  of  them  to  buy  said  publication  entitled  "Ma  Angeline," 
published  and  sold  by  the  defendant,  because  it  has  or  contains  the  same 
music  or  melody  published  and  sold  by  your  orators,  greatly  to  the  dim- 
inution of   their  said   business   and   profits. 

That  by  reason  of  the  premises  and  the  wrongful  acts  of  the  defendant 
as  aforesaid  your  orators  have  been  injured  to  their  damage  $5,000,  and  are 
still  being  injured  by  the  continued  sale  and  publication  by  the  defendant 
of  the  music  and  melody  published  and  sold  as  aforesaid  entitled  "Ma  An- 
geline,*' though  defendant  was  duly  notified  by  your  orators  a  long  time, 
prior  to  the  commencement  of  this  action  that  your  orator's  song,  music, 
and  melody  had  been  duly  copyrighted  by  your  orators,  to  the  injury  of 
your  orators,  the  defendant  has  thereby  unjustly  and  unlawfully  made  and 
still  makes  great  gains  and  profits  which  belong  of  right  and  according  to 
law  to  your  orators  and  to  your  orators'  great  damage  and  injury. 

All  of  which  acts  and  doings  are  contrary  to  equity  and  good  conscience, 
and  done  to  the  manifest  injury  of  orators  in  the  premises. 

Maj-  it  please  your  Honor  meantime  to  restrain  the  defendant  from  pub- 
lishing, selling,  or  ofl'ering  for  sale  the  said  musical  composition,  song,  or 
melody  entitled  "Ma  Angeline,''  and  that  your  orators  may  move  for  such 
injunction   upon   proper  notice   during  the   pendency  of  this   suit. 

I\Iay  it  please  your  Honor  to  grant  unto  your  orators  a  writ  of  sub- 
poena issuing  out  of  and  under  the  seal  of  this  honorable  court,  directed  to 
the  said  defendant.  The  Zeno  Mauvais  Music  Company,  commanding  said 
defendant  on  a  certain  day  therein  to  be  named  to  be  and  appear  before 
this  honorable  court  and  make  answer  unto  this  bill  of  complaint  and 
stand  to  perform  and  abide  such  further  order,  direction  and  decree  as  may 
be  made  against  said  defendant,  and  to  do  and  receive  what  your  Honor 
shall  seem  meet. 

And  your  orator  will,  etc. 


Solicitors  for  Complainants. 
(Verification.) 
[Endorsed] : 

Upon  giving  a  bond  to  be  approved  by  the  court,  in  the  sum  of  $1,000, 
let  a  preliminary  restraining  order  be  issued  in  pursuance  of  the  prayer 
of  the  bill,  to  continue  until  the  further  order  of  the  court. 

JOSEPH  McKENNA, 
Circuit  Judge  of  the  northern  district  of  California. 
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CHAPTER    31. 
TAKING  OF  PROOF—DEPOSITIONS  ETC. 
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Order    referring    cause    to    examiner. 

Examiner's   rejjort. 

Stipulation    for    use    of    testimony    at    trial    taken    before    filing 
of  amended  bill  and  answer. 
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Order  appointing  special  examiner. 

Order  to  show  cause  why  time  for  taking  testimony  should  not 
be   extended. 

Order  extending  the  time  of  taking  testimony. 

Examiner's  certificate  at  close  of  testimony. 
766.  Stipulation  reserving  questions  of  relevancy  and  competency  of  tes- 
timony. 
F.  767.     Order  appointing  special  examiner  to  take   testimony   of  distant 

witnesses. 
F.  768.     Report    of   special   examiner. 

F.  769.     Depositions  under  commission — order  for  dedimus  potestatem. 
F.  770.     Writ  of  dedimus  potestatem. 
F.  771.     — commissioner's  return. 

F.  772.     Testimony  de  bene   esse — affidavit  to  obtain   commission   for  ex- 
amination of  witnesses  under  Eq.  R.  70. 
F.  773.     Affidavit  under  R.  S.  sec.  863. 
F.  774.     Notice  of  deposition  under  R.  S.  sec.  863. 
F.  775.     Notice  for  examination  of  witness  de  bene  esse. 
F.  776.     Notice  to  the  opposite  party  of  examination  de  bene  esse. 
F.  777.     Subpoena  of  witness  de  bene  esse. 
F.  778.     Caption  for  deposition  de  bene  esse. 

F.  779.     Attachment  against  a  witness  for  disobeying  subpoena. 
F.  780.     Stipulation    for    taking    depositions    by    interrogatories    before    a 

foreign   notary. 
F.  781.     Forms  of  interrogatories. 
F.  782.     Cross-interrogatories. 

F.  783.     Certificate  and  return  to  interrogatories  and  cross  interrogatories. 
F.  784.     Letters  rogatory. 

F.  785.     ^Motion  to  strike   out  part  of  deposition. 
F.  786.     Motion  to  strike  out  part  of  deposition. 
F.  787.     Order  striking  out  parts  of  depositions. 
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l\  788.  Motion  to  suppress  depositions  and  parts  of  depositions. 

F.  789.  Order  on  motion  to  suppress. 

F.  790.  Order  to   open  and   publish   depositions. 

F.  791.  Petition  for  order  to  re-examine  witnesses. 

F.  792.  Order   for  re-examination. 


F.  755. 
Notice  of  taking  Testimony  Orally. 
[Title  of  Court  and  Cause.] 

Notice  is  hereby  given  that  we  shall  proceed  to  take  proof  for  final 
hearing  on  the  part  of  the  complainant  under  the  sixty-seventh  rule  of  the 
Supreme  Court  for  courts  in  equity  as  amended,  or  in  accordance  with 
the  statute  in  such  case  made  and  provided,  and  in  pursuance  of  the  rules 

and  practice  of  this  Court,  orally,  before  ,  an  examiner  of  this 

court,  or  some  other  proper  officer,  under  said  statutes  and  rules,  at  

,  ,  on  the  — —  day  of  ,  at  the  hour  of  . 


The  names  and  residences  of  witnesses  who  live  at  a  greater  distance 
from  the  place  of  trial  than  one  hundred  miles  whom  it  is  intended  to  ex- 
amine are  stated  below. 

You  are  invited  to  attend  and  cross-examine  my  witnesses  produced.  The 
examination  will  be  adjourned  from  day  to  day  and  to  such  time  and 
place  as  may  be  required,  without  further  notice. 

Dated . 


Complainants'  Solicitors. 


To 


Defendants'  solicitors. 
Names  and  residences  of  witnesses. 

F.  756. 
Order  Referring  Cause  to  Examiner, 

At  a  stated  term  to  wit,  etc. 

Present,  the  Honorable,  etc.,  United  States  District  -Tudge. 
[Title  of  Court  and  Cause.] 

It   is  ordered   that  this  cause   be,  and  the  same   hereby  is,   referred   to 

,  Master  in  Chancery,  and  he  is  hereby  appointed  examiner  to 

take  the  testimony  in  this  cause  and  report  to  this  Court. 

F.  757. 
Examiner's  Report. 

To  the  Honorable  Judges  of  the  United  States  Circuit  Court  for  the  District 

of  . 

I  hereby  certify  and  report  that,  in  pursuance  of  an  order  made  herein  on 

the  day  of  ,  18 — ,  I  proceeded  to  take  the  testimony  in  the 

above-entitled   cause,    and    that   the    same,    embracing    four    hundred    and 
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thirty-four   (434)   pages,  together  with  Exhibits  -'A,"  '-B,"  "C,"  "G,"  '"H, 
"I,"  "K,"  "L,"  '-M,"  "N,"  "O,"  "P,"  and  '-R,"  is  herewith  transmitted. 
.  All  of  which  is  respectfully  transmitted. 


Examiner  in  Chancery. 
TESTIMONY. 
[Title  of  Court  and  Cause.] 

Appearances:      For  complainant,  ,  Esq.,  and  ,  Esq. 

For  defendants  and  for  ,  intervener,  Esq. 

Date  . 

Transcript  of  evidence 


Stenographer. 
Depositions  of  Witnesses  Produced,  Sworn,  and  Examined  on  the  Part  of 
the  Complainant. 
The   parties   being  present  by   their   respective   counsel   at   the   office  of 

the  examiner  at  the  city  of  ,  county  of  ,  and  State 

of  ,  the  following  proceedings  were  had: 

F.  758. 
Stipulation  for  Use  of  Testimony  at  Trial  Taken  Before  Filing  of  Amended 

Bill  and  Answer. 
[Title  of  Court  and  Cause.] 

It  is  hereby  stipulated  and  agreed  by  and  betw^een  the  attorneys  for  the 
plaintiff  and  the  attorneys  for  the  defendants  in  the  above-entitled  cau.se 

that  the  proof  heretofore  taken  in  said  cause  before  — ,  examiner, 

may  be  used  on  the  trial  of  the  above  cause  to  the  same  effect  as  if 
said  proof  had  been  taken  subsequently  to  the  filing  of  the  amended  bill 
and  the  answer  thereto.  And  either  party  desiring  to  take  furtlier  proof 
may  do  so  under  the  rules  of  practice  in  equity  causes  in  the  said  Court. 

Witness  our  hands  this  day  of  ,  A.  D.  18 . 


Attorneys  for  plaintiff. 


Atty.  for . 

F.  759. 

Notice  to  Take  Evidence  Orally. 

In   the   Circuit   Court   of   the   United   States    for   the   District    of   Oregon. 

The  United  States, 
Complainant, 

vs. 

The    Oregon    &    California    Railroad    Company, 

John   A.   Hurlburt,    and    Thomas    L.    Evans. 

Defendants. 

To  the  above-named  complainant,  and  to  Daniel  R.  Murphy,  U.  S.  District 
Attorney,  and  to  John  M.  Gearin,  solicitor  for  complainant: 
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You  and  each  of  you  will  take  notice  that  the  defendants  above  named 
desire  the  evidence  to  be  adduced  in  the  above-entitled  cause  to  be  taken 
orally. 

Dated  July  24,  1894. 

E.  C.  BRONAUGH, 
L.  L.  McARTHUR, 
W.  D.  FEXTOX, 

E.  C.  BRONAUGH,  JR. 
Solicitors  for  defendants. 
County  of  Multnomah. 

State   of   Oregon, 

Due  service  of  the  within  notice  is  hereby  accepted  in  said  county,  Ore 
gon,  this  twenty-fourth  day  of  July,  1894,  by  receiving  a  copy  thereof, 
duly  certified  to  as  such,  by  W.  D.  Fen  ton,  of  solicitors  for  defendants. 

D.  R.  MURPHY, 
Solicitor  for  complainant. 
F.  760. 
Notice  of  Motion  for  Appointment  of  Special  Examiner. 
[Title  of  Court  and  Cause.] 
To  ,  Esq.,  solicitor  for  defendant: 

Please  take  notice  that  at  a  — term  of  this  Court,  to  be  held 

■on  the  day  of ,  IS—,  at ,  at o'clock, 

or  as  soon  thereafter  as  counsel  can  be   heard,   the   above-named   plaintitl 

will  move  the  Court  for  an  order  that be  appointed  special  ex- 

.aminer  herein  under  the  sixty-seventh  Rule  in  Equity  as  amended,  to 
.take  the  deposition  of  witnesses  on  behalf  of  said  plaintiff. 

Dated  . 


Solictors  for  plaintiffs. 
F.  761. 
Order  Fixing  Time  for  Taking  Testmony. 
:[Title  of  Court  and  Cause.] 

Now,  at  this  day.  upon  motion  of  Mr.  W.  D.  Fonton,  of  counsel  for 
the  defendants,  the  plaintiff  being  present  by  its  counsel,  Mr.  Daniel  R. 
Murphy,  United  States  attorney,  and  agreeing  thereto,  it  is  ordered  that 
the  plaintiff  be,  and  it  it  liereby.  allowed  thirty  days  from  this  date  in 
which  to  take  its  evidence  herein ;  that  after  notice  from  the  plaintiff  that 
its  evidence  in  chief  is  taken,  the  defendants  be,  and  they  are  hereby, 
allowed  sixty  days  in  which  to  take  their  testimony  herein,  and  that,  after 
notice  shall  have  been  given  to  said  plaintitl'  that  the  said  evidence  is 
taken  by  said  defendants,  the  plaintiff  be,  and  it  is  hereby,  allowed  tliirty 
days  further  time  in  which  to  take  its  testimony  in  rebuttal;  and  it  is 
further  ordered  that  said  evidence  be  taken  orally,  and  tliat  either  party 
is  authorized  to  apply  to  the  Court  for  further  time,  or  for  modification  of 
this  order,  upon  sufficient  cause  being  shown  therefor. 
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F.  762. 
Order  Appointing  Special  Examiner. 

[Title  of  Court  and  Caiiso.] 

Now,  at  this  day,  comes  the  plaintiff,  by  Mr.  John  M.  Gearin,  special 
counsel,  and  the  defendants  by  Mr.  W.  D.  Fenton,  of  counsel,  and  tiiere- 
upon  said  defendants  move  the  Court  for  an  order  appoiiitiuu;  some  quali- 
fied person  at  the  city  of  Portland,  Oregon,  to  act  as  examiner  of  this  C^ourt 
to  take  orally  such  depositions  and  testimony  as  the  parties  hereto  desire 
to  be  taken  at  said  city  of  Portland.  It  is,  therefore,  ordered  that  Mr.  F. 
S.  Laflferty,  of  Portland,  Oregon,  be,  and  he  is  hereby,  appointed  a  special 
examiner  of  this  Court,  with  power  and  authority  to  take  and  transmit  to 
this  Court  such  depositions  and  testimony  in  this  cause  as  llie  parties 
may  suit  the  convenience  of  said  examiner  and  of  the  jiarties  hereto;  and 
that  said  examiner  extend  said  testimony  when  so  taken,  and  report  the 
same  to  this  Court  with  all  convenient  speed,  said  testimony,  when  so 
taken,  to  be  used  upon  the  trial  of  this  cause. 

CHARLES  B.  BELLINGER, 
Judge. 
F.     763. 
Order  to  Show  Cause  why  Time  for  taking  Testimony  Should  not  be  Ex- 
tended. 
[Title  of  Court  and  Cause.] 

On  reading  the  affidavits  of and  ,  and  on  motion  of 

F.  S.,  solicitor  for  the  defendant  in  the  above-entitled  cause,  it  is  hereby 
ordered  that  copies  of  the  same,  with  a  copy  of   this  order,  be  served  on 

the   solicitor   for   the    plaintiff   in   said   cause   or   before   the day   of 

,  18 — ,   and  that   said   plaintiff  show  cause,  if  any  he  have,  at 

■ ,  on  the  day  of  ,  18 — ,  at o'clock,  ,  why 

the  time  allowed  for  taking  testimony  on  behalf  of  the  defendant  in  said 

cause  should  not  be  extended  to  and  including  the  day  of  — — , 

18—. 


Judge. 
764. 
Order  Extending  the  Time  for  Taking  Testimony. 
[Title  of  Court  and  Cause.] 

On  reading  and  filing  the  defendant's  order  to  show  cause  and  the  affi- 
davits  of   and thereto   annexed,  and   after   hearing 

,  of  counsel  for  the  plaintiff,  and  ,  of  counsel   for  the 

defendant,  it   is   ordered   that   the  time   allowed  for  taking   testimony   on 
behalf  of  the    defendant    in   the   above-entitled   cause   be  extended    to  and 

including   the   day   of — ,    18 — .   and    that    the    plaintiff    have 

days  thereafter  within  which  to  take  testimony  in  rebuttal. 


2903 


F.   7G5.  FORMS  OF  DEPOSITIONS,  ETC.  [Code   Fed 

F.  765. 
Examiner's  Certificate  at  Close  of  Testimony. 

District  of  .  — ss. 

I,  ,  examiner,  hereby  certify  that  the  foregoing  testimony  in 

the  above-entitled  cause  was  taken  before  me  at  the  times  and  places  in 
record  thereof  indicated:  that  before  testifying  each  of  the  several  wit- 
nesses was  by  me  severally  and  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth;  that  said  testimony  was  taken  in  short- 
hand, and  by  consent  of  parties  the  signature  of  the  respective  witnesses 
to  their  extended  depositions  was  waived. 

Examiner. 
F.  766. 
Stipulation  Reserving  Questions  of  Relevancy  and  Competency  of  Testi- 
mony. 
[Title  of  Court  and  Cause.] 

Pursuant  to  stipulation,  the  parties  hereto  appearing  by  their  counsel, 
M.,  representing  the  plaintiff,  and  0.  and  P.   representing  the  defendant, 

appeared  before ,  special  examiner,  on  this day  of  , 

18 — ,  in  the  United  States  Court  building,  and  thereupon  the  following 
proceedings  were  had  on  behalf  of  the  defendant. 

It  was  thereupon  stipulated  by  the  parties  hereto  that  all  questions  as 
to  the  relevancy  and  competency  of  the  evidence  offered  at  this  hearinj; 
be  considered  reserved. 

(Set  out  proceedings.) 

F.  767. 
Order  Appointing  Special  Examiner  to  Take  Testimony  of  Distant  Wit- 
nesses. 
[Title  of  Court  and  Cause.] 

December  11,  1893. 

Now,  at  this  day,  comes  G.  W.  Hunt,  intervenor  herein,  by  Mr.  C.  E.  S. 
Wood,  of  counsel,  and  C.  B.  Wright,  purchaser  of  the  property  herein, 
by  Mr.  Lewis  L.  IMcArthur,  of  counsel,  and  C.  B.  Wright,  moves  the 
Court  for  an  order  appointing  some  qualified  person  at  Philadelphia,  in  the 
State  of  Pennsylvania,  authorizing  and  empowering  him,  as  a  special  ex- 
aminer of  this  Court,  to  take  and  transmit  to  this  Court  the  testimony 
of  C.  B.  Wright.  J.  H.  Anderson,  W.  H.  Clark,  and  C.  B.  Wright,  Jr.,  wit- 
nesses on  the  part  of  said  C.  B.  Wright,  purchaser,  to  be  used  on  the  trial 
of  this  cause;  and  it  appearing  necessary,  to  prevent  a  failure  of  justice, 
that  the  testimony  of  said  witnesses  should  be   taken: 

Tt  is  ordered  that  E.  Z.  Brailey,  of  Philadelphia,  Pennsylvania,  be,  and  he 
is  hereby,  appointed  a  special  examiner  of  this  Court,  and  that  he  be,  and 
he  is  hereby,  authorized  and  empowered  to  take  and  transmit  to  this 
Court  the  testimony  of  the  above-named  witnesses,  in  answer  to  oral  ques- 
tions to  be  put  to  said  witnesses  by  the  respective  parties  at  the  time 
of  taking  such  testimony. 

'  (Signed)  CHAPvLES  B.   BELLINGER, 
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As  to  the  power  of  the  Court  to  make  this  order,  see  In  re  Allis,  44 
Fed.  Rop.  216;  Johnston  St.  Paul  Co.  v.  North  Branch  Steel  Co.,  48  Fed- 
Rep.  191;  In  re  SpoHord,  02  Fed.  Rep.  443.     See  also  ante,  §  1037  et  seq. 

F.  708. 
Report  of  Special  Examiner. 

[Title  of  Court  and  Cause.] 

United  States  of  America, 

I,  E.  /.  Bailey,  stenographic  commissioner  Court  of  Common  I'leas 
No.  4,  county  of  Philadelphia,  State  of  Pennsylvania,  special  examiner 
named  in  the  annexed  commission,  do  hereby  certify  that  on  the  nineteenth 
day  of  January,  1893,  at  the  city  of  Philadelphia,  Pa.,  I  was  attended  by 
Thomas  C.  Rambaut,  Esq.,  of  counsel  for  George  W.  Hunt,  and  by  Richard 
C.  Dale,  Esq.,  of  counsel  for  Charles  B.  Wright,  opposing  intervenor,  and  by 
the  witnesses  Charles  B.  Wright,  James  H,  Anderson,  and  Charles  B. 
Wright,  Jr.,  and  the  said  witnesses,  who  were  of  sound  mind  and  lawful 
age,  having  been  by  me  carefully  examined  and  cautioned  annd  sworn  to 
testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth  in  the  witliin- 
entitled  cause,  gave  their  testimony,  which,  by  consent  of  counsel  for  the 
respective  parties,  was  taken  down  stenographically,  in  the  presence  of  the 
witnesses  and  from  their  statements,  and  the  said  stenographic  notes  were 
afterward  reduced  to  writing  by  a  typewriter,  and  the  testimony  as  ex- 
tended was  thereafter  read  over,  corrected,  and  signed  by  said  witnesses 
respectively. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  nineteenth 
day  of  September,  A.  D.   1894. 

[Seal]  E.  Z.  BRAILEY, 

Special  examiner  and  stenographic  commissioner  Court  of  Common   Pleas 
No.  4,  county  of  Philadelphia,  State  of  Pennsylvania. 

F.  769. 
Depositions  Under  Commission — Order  for  Dedimus  Potestatem. 
[Title  of  Court  and  Cause.] 

On  reading  and  filing  (b)  affidavit  of  plaintiffs  attorney  and  notice  of 
motion,    with    proof    of    due    service    thereof    on    attorneys    for    defendant 

,  A.  K.,  Esq.,  appearing  for  the  plaintiff,  and  V.  P.,  Esq.,  for  the 

defendant , 

It  is,  on  motion  of  T.  R.,  Esq.,  of  counsel  for  G.  H.,  intervenor  herein^ 
ordered  that  a  dedimus  potestatem  be  issued  in  this  cause  out  this  Court, 
directed  to  John  A   Shields,  clerk  of  the   United   States  Circuit  Court  of 

New  York,  at  he  City  of  New  York,  to  examine Searles,  or  such 

other  officer  or  employee  of  the  Farmers'  Loan  &  Trust  Company,  and  Wil- 
liam Stewart  Tod,  or  such  other  member  or  employee  of  the  iirm  of  I.  Ken- 
nedy Tod  &  Co.,  under  oath,  as  witnesses  herein. 
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It  is  further  ordered  the  examination  above  provided  for  shall  take  place 

during  the  months  of  and  ,  and  at  such  times  within 

said  months  as  is  hereinafter  designated. 

It  is  further  ordered  that  either  party  to  this  action  shall  have  liberty 
to  examine  not  only  the  witnesses  herein  named,  but  any  other  witnesses 
that  either  party  may  desire  to  examine,  at  the  place  aforesaid;  provided, 
that  the  names  and  places  of  residence  of  said  witnesses  shall  be  given  to 
the  attorney  of  the  opposite  side  two  days  before  such  examination. 

It  is  further  ordered  that  all  directions  herein  contained  as  to  time,  place, 
and  manner  of  examination  of  said  witnesses  may  be  changed  or  modified 
by  the  written  consent  of  the  counsel  for  the  respective  parties. 

It  is  further  ordered  that  the  examination  of  all  witnesses  under  this 
commission  shall  be  oral,  or  taken  by  question  and  answer,  in  the  usual 
manner  of  taking  oral  depositions,  by  examination,  cross-examination  and 
redirect  examination,  that  the  testimony  given  under  such  examination  shall 
be  reduced  to  writing  signed  by  the  witnesses  and  certified  by  the  commis- 
sioner and  by  him  transmitted  by  mail  to  the  clerk  of  this  Court  at  the 

City  of  — ,  unless  otherwise  mutually  agreed  upon  by  said  counsel 

for  both  parties. 

And  it  is  further  ordered  that  all  testimony  taken  under  the  commis- 
sion provided  for  herein  shall  be  taken  subject  to  all  legal  objections  at 
the  trial  of  this  action. 


Judge. 
F.    770. 
Writ  of  Dedimus  Potestatem. 
In  the  Circuit  Court  of  the  United  States  for  the  District  of  Oregon. 
The  President  of  the  United  States  of  America,  to  John  A.  Shields,  Clerk 
of  the  United  States  Circuit  Court,  New  York,  Greeting: 
Know  ye,  that  we,  in  confidence  of  your  prudence  and  fidelity,  have  ap- 
pointed you  a  commissioner,  and  by  these  presents  do  give  you  full  power 
and  authority  diligently  to  examine  W.  D.  Searles,  or  such  other  officer  or 
employee  of  the  Farmers'  Loan  and  Trust  Company,  and  William  Stewart 
Tod,  or  such  other  member  or  employee  of   the   firm  of  J.  Kennedy  Tod 
and  Company,  and  such  other  persons  as  the  intervenor  Hunt  may  desire  to 
produce  to  give  testimony,  provided  at  least  live  days'  notice  be  given  to 
the  intervenor  Wright,  or  his  attorneys,  of  the  time  and  place  of  taking 
such  testimony,  each  upon  his  corporal  oath  or  affirmation  before  you  to 
be  taken,  orally  as  a  witness  on  the  part  of  the  petitioner  Chester  A.  Cong- 
don,  in  a  certain  cause  now  pending  imdetermined  in  the  Circuit  Court  of 
the    United    States    of    America    for    the    District   of    Oregon,    wherein    the 
Farmers'  Loan  and  Trust  Company  is  plaintiff  and  the  Oregon  and  Wash- 
ington   Territory    Railroad   Company   is   defendant,  on   petition   of  Chester 
A.  Congdon,  and  we  do  hereby  require  you  before  whom  such  testimony  is 
to  be  taken,  to  reduce  the  same  to  writing,  and  to  close  it  up  under  your 
hand  and  seal,  and  direct   it  to  the  clerk  of  the  above-entitled  court,  at 
Portland,  in  the  District  of  Oregon,  as  soon  as  may  be  after  the  execution 
of  this  commission :  that  you  return  the  same  when  executed  as  above  di- 
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nvti'd,  witli  the  title  of  the  cause  iiulorsod  upon  the  envelope  of  the  com- 
mission. 

A\itness,  the  Honorable  MELVILLE  W.  FULLER.  Chief  Justice  of  the 
.Supreme  Court  of  the  Cniteil  States,  at  Portland,  in  said  district,  this 
■eiglith  day  of  August,  A.  D.  1893. 

LScalj  R.  II.  LAMSUX, 

Clerk. 
By  CI.  II.  Marsh. 

Deputy. 
F.  771. 
— Commissioner's  Return. 
JTitle  of  Court  and  Cause.] 
■Soutliern  District  of  New  York. 
United  States  of  America, 

I,  John  A  Shields,  Clerk  of  the  L'nited  States  Circuit  Court  for  the 
Southern  District  of  New  York,  and  commissioner  named  in  tiie  commission 
hereto  annexed,  do  hereby  certify  that  on  the  twenty-seventh  day  of  Octo- 
ber, 1803,  at  the  city  of  New  York,  I  was  attended  by  ,  Esq.,  of 

■counsel   for  ,  and  ,  Esti.,   of  counsel    for  , 

opposing  intervenor,  and  by  the  witnesses  Whittlesey  D.  Searles  and  Wil- 
liam Stewart  Tod,  and  the  said  witnesses,  who  were  of  sound  mind  and 
lawful  age,  having  been  by  me  first  carefidly  examined  and  cautioned  and 
sworn  to  testify  the  truth,  tlie  whole  truth,  and  nothing  but  the  truth  in 
the  within-entitled  cause,  gave  their  testimony,  which  by  consent  of  counsel 
for  the  respective  parties  was  taken  down  by  a  stenograjjher  ajjpointed  by 
me  for  that  purpose,  in  the  presence  of  the  witnesses  and  from  their  state- 
ments, and  the  said  stenographic  notes  were  afterward  reduced  to  writing 
by  a  typewriter,  and  the  signatures  of  the  witnesses  to  tiie  same  being 
waived  by  consent  of  counsel  for  the  respective  parties. 

'\nd  I  do  fiu'ther  certify  that  I  am  not  of  counsel  nor  attorney  for  either 
of  the  parties  in  the  said  commission  named  nor  in  any  way  interested  in 
the  e\ent  of  the  cause  named  therein. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  this  

''ay  of .  A  D.  18—. 

[Seal]  JOHN  A.  SHIELDS. 

Clerk  of  the  Circuit  Court  of  the  Ignited  States  for  the  Southern  District 

of  New  Y'ork.  and  Commissioner,  etc. 

F.  772. 
Testimony  ''e  bene  esse — Affidavit  to  Obtain  Commission  for  Examination 

of  Witness  Under  Eq.  R.  70. 
[Title  of  Court  and  Cause.] 

A  B,  being  duly  sworn,  says  that  he  is  tiie  complainant  in  the  al)ove- 
entitled  cause;  that  he  is  advised  by  his  counsel  and  verily  believes  that  the 

testimony  of ,  at  present  of ,  is  material  and  necessary 

for  this  deponent  in  the  prosecution  of  such  cause;  that  the  said  

is  bound  on  a  voyage  to  sea  (or,  is  going  out  of  the  country,  or,  is  so  aged 
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or  is  so  infirm  as  to  render  it  probable  that  he  will  not  be  able  to  attend 
as  a  witness  on  the  trial  of  such  cause;  or  is  a  single  witness  to  a  fact, 
material  for  this  deponent  as  aforesaid.) 

Sworn  to  before  me  this day  of . 

See  ante,  §  1701. 

F.  773. 
Affidavit  Under  R.  S.  §  863. 
[Title  of  Court  and  Cause.] 

A  B,  being  duly  sworn,  says  that  lie  is  the  plaintiff  in  the  above-enlitlod 
cause;  that  he  is  advised  by  counsel  and  verily  believes  that  the  testimony 

of  ,  at  present  of — ,  is  material  and  necessary  for  this 

deponent  in  the  prosecution  of  such  cause;   and  the  said  lives 

at more  than  one  hundred  miles  from   (place  of  trial  of  cause),. 

where  the  court  at  which  this  deponent  expects  the  said  cause  will  be  tried 
is  to  be  held.    And  this  deponent  further  says  that  as  he  is  informed  and 

believes   Y   Z,   the   above-named   defendant,   resides   at   ,   about 

■ miles    distant    from    (place    of   examination),   the    place    where    the 

examination  of  said  witness  is  expected  to  be  taken;  and  that,  as  he  is  also 

informed  and  believes,  0,  the  attorney  for  the  said  Y  Z,  resides  at , 

about miles  from  (the  place  of  examination)  afoi'esaid. 

Sworn  this  day  of ,  before  mp. 

See  ante.  8  17fii 

F.  77 1. 
Notice  of  Deposition  tindei  R.  S.  ^  86?. 
[Title  of  Court  and  Cause.] 

Please  take  notice  that  the  complainant  iierein  will  take  the  testimony  of 

1',  Q  and  R,  all  of  whom  reside  at -,  and  others,  each  and  all  of 

whom  reside  more  than  one  hundred  rules  from  the  place  of  trial  herein 
and  more  than  one  hundred  miles  from  any  place  at  which  a  circuit  court 

of  the  United  States  for  the District  of ,  is  appointed 

to  be  held  by  law,  at  the  final  hearing,  for  use  on  behalf  of  the  com- 
plainant before  ,  Esq.,  a  of  ,  who  is  not  of 

counsel  nor  interested  in  this  cause,  at  the  office  of ,  in  the  said 

city  of  ,  on  the  day  of  ,  18 — ,  at  the  hour  of 

,  and  thereafter,  from  day  to  day,  as  the  taking  of  the  depositions 

may  be  adjourned:  and  such  testimony  will  be  so  taken  in  accordance  with 
the  provisions  of  sections  803,  804,  and  865  of  the  Revised  Statutes  of  the 
Unit-ed  States,  and  the  Equity  Rules. 

Dated .  . 


To 


Complainants'  Solicitors. 


Defendants'  Solicitor. 

F.  775. 
Notice  for  Examination  of  Witaess  De  Bene  Esse. 
[Title  of  Court  and  Cause.] 

'^o ,  Esq.,  Solicitors  for  Defcndai.t: 

Please  take  notice  that  the  deposition  de  bene  esse  of  ,  who- 
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re.sidos  more  that  one  hundred  miles  from  ,  where  tlic  court  at 

whieli  the  above-entitled  cause  will  be  tried  is  to  be  held,  the  .'laid  

being  [here  set  out   reason  for  taking  the  deposition]    will   bo 

taken,  to  be  read  in  evidence  at  the  trial  of  the  said  cause  on  the  part  of 

the  plainitfi'   lierein,  before  ,  United   States   commissioner,  or 

,  at  his  office  ,  on  the  day  of  ,  18—, 

at  —  o'clock  on   that   day,   and   continuing   from  day   to   day   imtil   com- 
pleted. 
Dated  ,  18—. 


Solicitors  for  PlaintifT. 
F.  770. 
Notice  to  the  Opposite  Party  of  Examination  De  Bene  Esse. 
'[Title  of  Court  and  Cause.] 
Sir: 

You  are  hereby  notified  that  will  be  examined  de  bene  esse 

before  rr.e  at ,  on ,  the day  of  ,  18 — ■, 

at  —  o'clock  as  a  witness  for  the  above-named  plaintiff  according  to  the 
act  of  Congress  in  such  ca.se  made  and  provided,  at  which  time  and  place 
you  are  entitled  by  law  to  be  present  and  to  put  interrogatories  to  the  said 
witness. 

Dated . 

To   C  D,   the   above-named   ,   defendant,   and   ,   his 

■attorney. 

F.  777. 
Subpoena  of  Witness  De  Bene  Esse. 
[Title  of  Court  and  Cause.] 

To : 

Please  take   notice   that  you  are  required   to  appear  before  me   at   my 

office — — — ,  on  the day  of ,  18 — ,  at  —  o'clock 

of  that  day,  then  and  there  to  be  examined  de  bene  esse  on  the  part  of  the 
plaintiff  in  the  above-entitled  cause.  You  are  hereby  required  to  be  present 
to  testify  at  the  time  and  place  above-mentioned. 

Witness  my  hand  and  official  seal  this  day  of  ,  18 — . 

F.  77S. 
Caption  for  Depositions  De  Bene  Esse. 

The  United  States  of  America, 

District  of  , 

State  of , 


■County  of  . 

The  examination  of  witnesses  de  bene  esse,  beginning  on  the  day 

of  ■ ,  18 — ,  on  behalf  of  the  plaintiff,  before  me   (official  title),  at 

my  office  at  ,  in  a  certain  suit  now  pending  in  the  

*Court  of  the  United  States  for  the  ■  district  of  ,  in 
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tho   district    aforesaid,    wherein  is    plaiiiitff   and 


defendant,  — ,  a  witness  producetl  on  beluilf  of  the  plaintiff,  being, 

first  duly  sworn,  deposes  and  says  as  follows: 
Etc.,  etc. 

Certificate  at  Close. 

I    the  above-named  ,  do  hereby  certify  that  pursuant  to  the 

annexed  notice  issued  and   served  in  the   above-mentioned  cause,  wherein 

is  plainitfl'  and  is  defendant.  I  was  attended  at  my 

office  aforesaid  by  ,  of  counsel    fur     the  said  plaintiff,  and  also- 

\yy ,  of  counsel  for  said  defendant,  on  the  several  days  and  dates 

hereinbefore  stated;  that  the  aforenamed  witnesses  — ,  who  were 

of  sound  mind  and  lawful  age,  were  by  me  first  carefully  examined  and 
cautioned,  and  duly  sworn  to  testify  the  truth,  the  whole  truth. 
and  nothing  but  the  truth,  and  they  thereupon  testified  as  is 
above  shown,  and  that  the  depositions  by  them  subscribed  as  above 
set  forth  were  by  me  (b)  reduced  to  writing  in  the  presence  of  the  wit- 
nesses themselves,  and  from  their  statements,  and  were  subscribed  by  the 
said  witnesses  in  my  presence,  and  were  taken  at  the  place  in  the  annexed 
notice  specified  and  at  the  times  set  forth,  adjournments  being  had  or 
taken  from  day  to  day  as  provided  in  said  notice ;  and  that  all  was  so  done, 
written,  and  signed  in  the  presence  of  said  counsel  for  said  plaintiff  and 
defendant. — 1  further  certify  that  the  reason  for  taking  said  depositions 
was  and  is,  and  the  fact  was  and  is  that  (c)    [all  of  the  deponents  live  at 

,  more  than   one   hundred  miles  from  the   place  where  the   said 

Buit  is  appointed  by  law  to  be  tried] ;  that  I  am  neither  of  counsel  nor 
attorney  to  either  of  the  parties  to  said  suit,  nor  interested  in  the  event 
of  said  cause;  and  that,  it  being  impracticable  for  me  to  deliver  said  deposi- 
tions and  the  exhibits  thereto  attached  with  my  own  hand  into  the  court 
for  which  they  were  taken,  I  have  retained  the  same  for  the  purpose  of 
being  sealed  up  and  directed  with  my  own  hand,  and  speedily  and  safely 
transmitted  to  the  said  court  for  which  it  was  taken,  and  to  remain  vmder 
my  seal  until  then  opened. 

As  witness  mv  hand  and  seal  this  ,  etc. 


(Ofiicial  title. 


F.  779. 

Attachment  Against  a  Witness  for  Disobeying  Subpoena. 

The   President    of   the   United   States    of    America    to   the   Marshal    of    the 

District  of ,  Greeting: 

You  are  hereby  commanded  that  yovi  attach   ,  if   he  may  be 

found  in  your  district,  and  bring  him  forthwith    (or,  on  the  day  of 

)  personally  before  the  Judge  of  the  Circuit  Court  of  the  United 

States  for  the  District  of  ,  held  at  — .  in   the 

city  of ,  in  the  said  district,  to  answer  for  certain  trespasses  and 

contempts  in  not  obeying  our  writ  of  subpoena  to  him  directed  and  on  him' 
duly  served,  commanding  him  to  appear  (insert  the  direction  contained  in 
the   subpoena;    and   you   are   further   commanded    to   detain    him    in    your 
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custody  until  ho  sliall  be  discharged  by  the  said  court.  And  have  you  there 
tliis  writ. 

Witness,  etc. 

F.  780. 
Stipulation   for  Taking   Depositions   by  Interrogatories   Before  a   Foreign 

Notary. 
[Title  of  Court  and  Cause.  | 

It  is  stipulated  between  the  parties  hereto  tliat  the  depositions  of  0   R 

and  E  C,  witnesses  for  the  defendant,  residing  at  — ,  England,  upon 

the  interrogatories  and  cross-interrogatories  liereto  annexed,  may  be  taken 
by  virtue  of  this  stipulation  (and  without  commission  or  other  authority 
or  power)  by  any  notary  ])ublie  tliere  residing,  at  such  time  as  .said  notary 
may  fi.\ ;  and  the  taking  of  said  depositions  may  be  adjourned  from  time  to 
time  to  suit  the  convenience  of  said  notary  and  .said  witnes.ses,  provided 
that  nothing  herein  contained  shall  unreasonably  delay  the  trial  of  this 
action. 

Tlie  certificate  and  seal  of  said  notary  shall  be  sunicieut  proof  of  his 
name  and  official  character,  withoixt  other  or  further  authentication:  all 
other  formalities  being  hereby  expressly  waived. 

Said  deposition  when  taken,  shall  be  mailed  by  said  notary  to  the  clerk 
of  the  above-entitled  court,  ,  U.  S.  A.,  and  may  be  read  in  evi- 
dence by  either  party,  subject  only  to  objection  as  to  the  competency,  ma- 
teriality, or  relevancy  of  the  testimony  set  forth  therein. 

Dated ,  18—. 


Plaintiff's  Attorneys. 


Attorneys  for  Defendant. 
F.  781. 
Forms  of  Interrogatories. 
[Title  of  Court  and  Cause.l 

Interrogatories,  to  be  propounded  to  G  R  and  E  C,  witnesses  for  the  defend- 
ant in  the  above-entitled  action,  residing  at  ,  England: 

First  Interrogatory. 
What  is  your  name.  age.  occupation,  and  place  of  resident? 

Second    Interrogatory. 
What,  if  any,  position  did  you  hold  in  the  employ  of  the  defendant,  the 
Company,  on    October   1.    18 — .   and    where   were   so   employed? 


Third  Interrogatory. 
If  you  answer  the  second  interrogatory  that  you  were  on  said  day  cm- 
ployed  in  conducting  the  defendant's  business  at  ,  in  the  capac- 
ity you  mention,  you  may  state  how  long  you  held  such  position  at  • 

— - — -.  prior  to  October  1st,  and  wliether  you  have  held  it  since,  and  if  so 


to  what  time. 
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Seventeenth  Interrogatory. 
Do  you  know  or  can  you  set  forth  any  matter  or  thing  which  may  be  of 
benefit  or  advantage  to  the  parties  at  issue  in  this  cause  or  either  of  them, 
or  that  may  be  material  to  the  subject  of  this,  your  examination,  or  the 
matters  in  question  in  this  cause?  If  yea,  set  forth  the  same  fully  and  at 
large  in  your  answer. 

F.  782. 
Cross-interrogatories. 
[Title  of  Court  and  Cause.] 

Cross-interrogatories  to  be  propounded  to  S  II  and  E  C,  witnesses  for  the 
defendant  in  the  above-entitled  action,  residing  at ,  England. 

First  Cross-interrogatory. 

You  are  working,  you  say,  for  the  — — —  Company  of  the  United 

States,  or  that  you  were  on  October  1,  1891  ? 

Second  Cross-interrogatory. 
Do  you  say  that,  etc.,  etc. 

F.  783. 
Certificate  and  Return  to  Interrogatories  and  Cross-interrogatories. 

[Title  of  Court  and  Cause.] 

To  all  to  whom  these  presents  shall  come: 

I,  Wellington  Dale,  notary  public,  residing  and  practicing  at  , 

in  the  county  of  — ,  England,  do  hereby  certify  that  pursuant  to 

the  stipulation  signed  by  the  attorneys  for  the  above-named  plaintiff  and 

defendant,  and  dated  the  day  of  ■ -,  18—,  G  R  and  E  C,  the 

witnesses  named  in  the  said  stipulation,  appeared  before  me  on  the  fifteenth 
and  sixteenth  and  eighteenth  days  of  November,  instant,  when  I  took  and 
completed  their  answers  or  depositions  to  the  interrogatories  and  cross- 
interrogatories  propounded  by  the  said  attorneys  respectively  in  the  above- 
named  action,  the  said  answers  or  depositions  being  hereunto  annexed,  and 
I  further  certify  that  previous  to  such  answers  or  depositions  being  taken 
I  duly  administered  to  the  said  GR  and  E  C  the  following  oath:  "You 
and  each  of  you  are  true  answers  to  make  to  all  such  questions  as  shall 
be  asked  you  and  each  of  you  upon  these  interrogatories  and  cross-inter- 
rogatories without  favor  or  affection  to  either  party  and  therein  you  and 
*ach  of  you  shall  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.     So  held  you  God." 

In  testimony  whereof,  I,  the  said  notary  have  hereunto  subscribed  my 

name    and   aflfixed   my   seal  of  office   at aforesaid   this — 

day  of  November,  1893. 

[Seal]  WELLINGTON  DALE, 

Notary  Public,  — . 

[Title  of  Court  and  Cause.] 

Answers  to  Interrogatories  by  G.   R. 
Answers  to  interrogatories  propounded  to  G  R  and  E  C,  witnesses  for  the 

defendant  in  the  above-entitled  action,  residing  at  ,  England, 

taken  by  Wellington  Dale,  of  ,  aforesaid,  notary  public: 
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The  said  G  R,  being  first  duly  sworn,  on  oath  deposes  and  says: 

In  Answer  to  the  First  Interrogatory. 
G  R,  thirty-nine   years  of  age,   superintendent   of  the  Com- 
pany at  ,  and  I  reside  at . 

Second  Interrogatory. 

Superintendent,  and  I  was  then  employed  at  . 

Third  Interrogatory. 
Just  over  ten  years  prior  to  the  first  of  October  last,  and  since  that  time 
to  the  present  date. 
Etc.,  etc. 

Seventeenth  Interrogatory. 
No, 

G  R. 
Sworn  at ,  England,  this  eighteenth  day  of  November,  1S93,  be- 
fore me. 

[Seal]  WELLINGTON  DALE, 

Notary  Public. 
[Title  of  Court  and  Cause.] 

Answers  to  Cross-interrogatories  by  G  R. 
Answers  to  cross-interrogatories  propounded  to  G  R  and  E  C,  witnesses  for 
the  defendant  in  the  above-entitled  action,  residing  at  ,  Eng- 
land, taken  by  Wellington  Dale,  of  aforesaid,  Notary  Public. 

The  said  G  R,  in  answer  to  the  first  cross-interrogatory,  says: 
Yes. 

Second  Cross-interrogatory. 
I  do  not  say,  etc.,  etc. 

Sworn  at  ,  this  eighteenth  day  of  November,  1893,  before  me. 

WELLINGTON  DALE, 

Notary  Public. 
if.  784. 
Letters  Rogatory. 
United  States  of  America, 

District  of  — — ^ 


The  Presidont  of  the  United  States  of  America  to  the   (president  of  the 

foreign  court  or  as  the  case  may  be).  Greeting: 

Whereas,  a  certain  suit  is  pending  in  our  circuit  court  for  the  

district  of ,  in  which  A  B  is  plaintiff  and  X  Y  is  defendant,  and 

it  has  been  suggested  to  us  that  justice  cannot  be  completely  done  between 
the  parties  to  said  suit  without  the  testimony  of  [when  the  names  and 
addresses  of  the  witnesses  are  known,  say],  (a)  P,  Q  and  R,  who  reside  re- 
spectively at  ,  all  within  your  jurisdiction  [if  names  and  ad- 
dresses are  not  known,  say],  (b)  certain  witnesses  residing  within  your 
jurisdiction. 

We  therefore  request  you  that  in  furtherance  of  justice  you  will  by  the 
proper  and  u.sual  process  of  your  Court  cause  (a)  (see  above)  said  P.  Q, 
and  R  (or)  (b)  (see  above)  such  witness  or  witnesses  as  shall  be  named  or 
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pointed  out  to  you  by  the  said  parties  or  either  of  them,  to  appear  before 
you  or  some  competent  person  by  you  for  that  purpose  to  be  appointed 
and  authorized,  at  a  precise  time  and  place  by  you  to  be  fixed,  then  and 
there  to  make  answer  on  their  oaths  and  affirmations  to  the  several  inter- 
rogatories hereunto  annexed;  and  that  you  will  cause  their  depositions  to 
be  committed  to  writing  and  returned  to  us  under  cover  addressed  to  the 
clerk  of  the  Circuit  Ciourt  of  the  United  States  for  the  Dis- 
trict of  '■ ,  at  ,  duly  closed  and  sealed  up  with  these 

presents,  and  we  shall  be  ready  and  willing  to  do  the  same  for  you  in  a 
similar  case  when  required. 

Witness  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the   Su- 
preme Court  of  the  United  States,  at  the  city  of  New  York,  the day 

of ,  18—. 


Clerk. 
See  ante,  §  1774. 

F.  785 
Motion  to  Strike  Out  Part  of  Deposition. 
[Title  of  Court  and  Cause.] 

Now  comes  the  defendant,  and  moves  to  strike  from  the  deposition  of 
William  Williams   the  following,  viz: 

All  of  the  questions  Nos.  2,  3,  4,  5,  and  6,  on  page  2,  together  with  the 
answers  thereto,  and  the  questions  Nos.  1,  2,  3,  4,  5  on  page  3,  together  with 
the  answers  thereto,  and  all  of  the  questions  and  answers  of  witness  on 
page  4;  also  strike  out  all  testimony  of  said  witnesses  on  page  5,  6,  and 
7,  for  the  reason  tJiat  the  same  is  incompetent,  irrelevant,  and  immaterial, 
and  that  the  witness  states  that  he  was  not  in  or  acquainted  with  the 
Williams'  stope  until  two  or  three  days  after  the  accident. 
Also  strike  out  all  cross-examination  for  the  reason  aforesaid. 

W.  B.  HEYBURN, 
Atty.  for  Defendant. 
F.  786. 
Motion  to  Strike  Out  Part  of  Deposition. 
[Title  of  Court  and  Cause.] 

Now  comes  the  defendant  in  the  above-entitled  action  and  moves  to  strike 
from  the  deposition  of  Joseph  Trainer,  a  witness  examined  on  behalf  of  the 
plaintiff  upon  deposition,  as  follows: 

Strike  out  interrogatory  No.  12  and  the  answer  thereto,  for  the  reason 
that  the  said  interrogatory  and  said  answer  are  directed  to  a  conversation 
alleged  to  have  been  had  by  the  witness  with  Patrick  Curran,  who  is  now 
deceased. 

F.  787. 
Order  Striking  Out  Parts  of  Depositions. 
At  a  Stated  Term,  etc. 

Present:     Hon. ,  Judge. 

[Title  of  Cause.] 
On  this  day  the  defendant's   motion  to  strike  from  the  depositions  on 
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fik  in  this  cause  came  on  to  be  heard,  and  upon  consideration  the  Court 
ordered  that  said  motion  be  sustained  in  part  and  overruled  in  part. 

To  the  ruling  of  the  Court  in  striking  out  part  of  the  deposition  of  Wm. 
Williams,  the  plaintiff  by  his  counsel  excepted. 

To  the  ruling  of  the  Court  in  striking  out  part  of  the  deposition  of 
Joseph  Trainer,  the  plaintiff  by  his  counsel  excepted. 

To  the  ruling  of  the  Court  in  allowing  part  of  the  deposition  of  Wm. 
Williams,  which  said  defendant  had  moved  to  strike  out,  the  defendant  by 
its  counsel  excepted. 

To  the  ruling  of  the  Court  in  allowing  part  of  the  deposition  of  Joseph 
Trainer,  which  said  defendant  had  moved  to  strike  out,  the  defendant  by 
its  counsel  excepted. 

F.  788. 
Motion  to  Suppress  Depositions  and  Parts  of  Depositions. 
[Title  of  Court  and  Cause.] 

Come  now  the  defendants  above-named,  by  Jones,  Voorhees  &  Stephens, 
their  attorneys,  and  file  this,  their  motion  for  an  order  suppressing  the 
depositions  of  Edward  Burns  and  Dumont  Clarke,  witnesses  for  the  plain- 
tiff, and  each  of  them,  heretofore  taken  in  the  city  of  ,  State  of 

,  and  returned  into  this  court,  for  the  reasons: 

1.  That  the  notice  given  of  the  taking  of  such  depositions  was  not  rea- 
sonable  in   point    of   time. 

2.  That  the  certificate  of  the  notary  public  before  whom  such  deposi- 
tions were  taken  is  irregular,  defective,  and  insufficient,  in  that  it  fails  to 
c<ertify  that  such  notary  public  was  not  at  the  time  of  taking  such  deposi- 
tions of  counsel  or  attoaney  to  either  of  the  parties,  nor  interested  in  the 
«vent  of  the  cause. 

The  said  defendants  aiso  move  the  Court  for  an  order  suppressing  those 
portions  of  said  depositions  following,  that  is  to  say : 

The  following  question  and  answer  occurring  in  the  deposition  of  Edward 
Burns: 

(Set  out  questions  and  answers.) 

The  defendants  also  move  the  Court  lor  an  order  suppressing  the  exhibits 
marked  "A,"  ^^B,"  "C,"  "D,"  "E."  "F,"  and  "G,"  attached  to  the  deposition 
of  Edward  Bums,  for  the  reason  that  the  notary  public  before  whom  such 
deposition  was  taken  wholly  fails  to  certify  that  said  several  exhibits  were 
offered  in  evidence  and  marked  as  specially  noted  in  the  said  depositions. 

JONES,  VOORHEES  &  STEPHENS, 

Attorneys  for  Defendants. 
F.  789. 
Order  on  Motion  to  Suppress. 
The   above-entitled   matter   coming   on   to  be   heard,   upon   the   amended 
motion   of   defendants   to   suppress  the    depositions   of   Edward   Burns    and 
Dumont  Clarke,  on  file  in  this  court,  and  to  suppress  certain  portions  there- 
of, and  the  Court  havnug  heard  the  arguments  of  counsel   and  being  fully 
advised  in  the  premises, 

It  i*  hereby  ordered  that  the  following  questions  and  answers  ocr-urring 
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in  the  said  deposition  of  Edward  Bums  be,  and  the  same  are  hereby,  sup- 
pressed, that  is  to  say:    (set  out  questions  and  answers.) 

To  which  ruling  of  the  Court  the  plaintiff  excepts  and  the  exception  is 
allowed. 

It  is  also  oidered  that  the  said  motion,  save  and  except  those  portions 
thereof  movinjj  tlie  suppression  of  the  question  and  answers  herein  specific- 
ally indicated  as  suppressed  hereby,  be,  and  the  same  is  hereby  denied,  to 
which  ruling  of  the  Court  the  defendants  except  and  the  exception  is  al- 
lowed. 

Done  in  open  court  this  day  of  ,  18 — . 


Judge. 

F.  790. 
Order  to  Open  and  Publish  Depositions. 
[Title  of  Court  and  Cause.] 

Now,  at  this  day,  on  motion  of  Mr.  L.  B.  Cox,  of  counsel  for  the  plaintiff, 
it  is  ordered  that  the  clerk  of  this  court  be,  and  he  is  hereby,  authorized 
and  directed  to  open  and  publish  all  depositions  heretofore  filed  in  this 
cause. 

F.  791. 
Petition  for  Order  to  Re-examine  Witnesses. 
[Title  of  Court  and  Cause.] 
To  the  Honorable  Judges  of  the  above -entitled  court. 

Comes  now  A,  the  plaintiff  in  the  above-entitled  action,  and  asks  that 
an  order  may  be  allowed  allowing  him  to  re-examine  upon  deposition  the 
following  named  witnesses  heretofore  examined  on  his  behalf,  to  wit: 
J  M,  C  G,  C  A,  etc.  In  support  of  said  application  plaintiff  respectfully 
represents  that  said  witnesses  were  heretofore  examined  upon  notice  given 
under  and  m  pursuance  of  sections  863,  864,  and  865,  of  the  Revised  Statutes 
of  the  United  States,  and  the  purpose  of  their  examination  was  (state  ob- 
ject.) 

And  plaintiff  further  represents  that,  etc.,  and  that  in  taking  the  exami- 
nation of  said  witnesses  the  object  had  in  view  was  (state  object),  but 
plaintiff  finds  from  an  examination  of  the  depositions  which  have  been  duly 
taken  and  certified  to  this  Court  that  in  many  instances  the  description 
given  by  the  witnesses  is  not  sufficiently  definite,  etc.,  etc.;  and  plaintiff 
desires  to  examine  the  witnesses  above-named  for  the  purpose  of  determin- 
ing of  their  testimony,  etc.,  et^ 


Plaintiff's  Attorneys. 
F.  792. 
Order  for  Re-examination. 
[Title  of  Court  and  Cause.] 

Now,  at  this  day,  comes  the  plaintiff  herein,  by  Mr.  L.  B.  Cox,  of  counsel, 
and  the  defendants,  by  Mr.  Emmett  B.  Williams,  of  counsel,  and  thereupon, 
this  cause  comes  on  to  be  heard  upon  the  motion  of  the  said  plaintiff 
for  an  order  allowing  him  to  re-examine  upon  deposition  certain  witnesses 
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heretofore  examined  in  his  behalf,  and  was  argued  by  counsel;  on  considcra- 
tion  whereof,  it  is  ordered,  that  said  plaintiff  be,  and  he  is  hereby,  al- 
lowed and  authorized  to  re-examine  upon  deposition,  in  his  own  hehalf,. 
the  following  named  persons  heretofore  examined  by  him,  to  wit:  J  iM, 
C  G,  C  A,  etc. 
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CHAPTER  32. 

FORMS  ON  REMOVAL  OF  CAUSES. 

F.  800.  Petition  for  removal  where  cause  involves  a  Federal  question. 

F.  801.  Petition  for  removal — involving  a  Federal  question. 

F.  802.  Petition  by  a   national  bank  where  Federal  question  involved. 

F.  803.  Removal  petition   for  diverse  citizenship. 

F.  804.  — another  form. 

F.  807.  — another   form. 

F.  808.  Petition  for  removal — separable  controversy. 

F.  809.  Separable  controversies  after  dismissal  of  .suit  against  other  de- 
fendants. 

F.  810.  Petition  for  removal  for  local  prejudice. 

F.  811.  Affidavit  for  removal  of  cause  for  prejudice,  etc. 

F.  812.  Writ  of  certiorari  for  removal  on  ground  of  prejudice  or  local  in 
fluence. 

F.  813.  Petition  for  removal  from  territorial  court  after  admitted  as  a 
state. 

V.  814.  Clerk's  certificate  to  transferred  record. 

F.  815.  Petition  for  removal  of  suit  against  revenue  officers. 

F.  816.  — order  for  writ  of  certiorarL 

F.  817.  — writ  of  certiorari. 

F.  818.  Bond  on  removal. 

F.  819.  Sureties'  justification. 

F.  820.  Notice  of  motion  for  order  of  removal. 

F.  821.  Order  of  removal. 

F.  822.  Clerk's  certificate  with  record. 

F.  823.  Notice  of  removal. 

F.  824.  Praecipe  for  appearance. 

F.  827.  Motion  to  remand  on  ground  of  no  jurisdiction. 

F.  828.  Order  remanding  cause. 

F.  829.  Writ  of  certiorari  to  compel  return  of  record. 

F.  832.  General  form  of  conclusion   to  petition. 

F.  833.  Verification   of   petition   by   petitioner. 

F.  834.  Verification  by  attorney. 

F.  800. 


Petition  for  Removal  Where  Cause  Involves  a  Federal  Question. 

In  the  District  Court  of,  etc. 
[Title  of  Cause.] 
To  the  Honorable  Alexander  E.  Mayhew,  Judge  of  the  court  aforesaid: 

Your  petitioners,  Royal  J.  Rutter  and  F.  W.  Bradley,  defendants  in  the 
above-entitled  action,  respectfully  represent  and  show  to  your  Honorable 
court : 

That  it  appears  upon  the  face  of  the  plaintifl^'s  complaint  on  file  herein 
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that  this  is  a  civil  action  bruught  iu  this  court  in  pursuance  of  an  adverse 
chvim,  liled  in  the  United  States  land  office  at  Coeur  d'  Alene  City,  State  of 
Idaho,  b^-  the  plaintilf  herein,  to  the  application  of  the  petitioners  for  a 
United  States  patent  to  a  certain  parcel  of  mineral  laud,  situated  in  Sho- 
shone county,  in  said  State.  That  said  action  is  in  pursuance  of  the  pro- 
visions of  section  2326  of  the  Revised  Statutes  of  the  United  State.s,  for 
the  determination  of  controversies  ari.sing  between  claimants  to  the  riglit 
of  possession  of  mineral  lands  claimed  for  patent  by  the  parties  thereto. 

Your  petitioners  allege  that  they  are  each  citizens  of  the  United  States 
and  residents  and  citizens  of  the  county  of  Shoshone,  State  of  Idaho,  and 
that  the  Shonshone  Mining  Company  is  a  corporation  doing  business  and 
claiming  to  be  organized  and  existing  under  the  laws  of  the  State  of  Idaho. 

That  the  value  of  the  premises  described  in  the  complaint,  exclusive  of 
interest  and  costs,  exceeds  the  sum  of  two  thousand  ($2,000)  dollars. 

That  this  action  is  a  special  action  created  and  authorized  by  the  statutes 
of  the  United  States,  to  facilitate  the  sale  and  disposition  of  the  public 
mineral  lands  by  the  land  department,  and  involves  the  right  of  pos.session 
conferred  by  said  statutes  on  claimants  of  the  same  who  desire  to  obtain 
patents  for  the  lands  claimed  by  them,  and  is  therefore  within  the  juris- 
diction of  the  courts  of  the  United  States. 

That  this  action  involves  the  questions  of  what  is  a  lawful  location  of 
a  mineral  claim;  what  discovery  of  mineral  is  required  to  support  such 
location,  and  what  rights  follow  such  location,  discovery,  and  attempted 
appropriation,  and  the  proper  construction  of  the  acts  of  Congress  relating 
thereto. 

That  your  petitioners  are  claimants  of  the  title  to  the  premises  in 
controversy  and  the  plaintiff  is  an  adverse  claimant  thereto  under  the 
statute. 

(Conclusion,   Form  No.   832.) 

(Verification   Forms   Xos.   833,   8.34.) 

F.  801. 
Petition  for  Removal — Involving  Federal   Question. 

In  the  Superior  Court,  etc. 
[Title  of  Cause.] 

Now  at  the  time  of  filing  liis  first  appearance  in  said  entitled  cause 
comes  the  said  defendant  C.  D.  Harvard  and  presents  to  this  honorable 
court  his  petition  for  removal  of  this  suit  to  the  circuit  court  of  the 
United  States,  ninth  circuit,  in  and  for  the  northern  district  of  California, 
held  at  the  city  of  San  Francisco,  and  as  grounds  therefor  respectfully 
shows : 

First.  That  as  shown  by  plaintiff's  complaint  on  file  herein,  this  suit 
arises  under  the  laws  of  the  United  States  providing  for  the  disposition  and 
sale  of  the  public  gold-bearing  mineral  lands. 

Second.  That  each  of  the  plaintiffs  is  and  for  more  than  five  years  last 
past  has  been  a  citizen  of  the  State  of  California. 

Third.  That  the  defendant  is  and  for  more  than  five  years  last  past  has 
been  a  citizen  of  Minnesota. 
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Fourth.  That  the  lands  in  controvor.sy  in  this  suit  are  of  the  value  of 
$2,000. 

(Conclusion  and  verification.  Forms  Nos.  832,  833,  834.) 

F.  802. 
Petition  by   a  National  Bank  Where  Federal  Question  Involved. 

In  the  Superior  Court  of,  etc. 
[Title  of  Cause.] 

To    the    Honorable,   the    Superior   Court   of   the    city   and   county    of   San 
Francisco,  State  of  California: 

Your  petitioner,  the  Crocker-Woolworth  National  Bank  of  San  Francisco, 
represents  and  alleges: 

That  heretofore,  and  on  the  fourth  day  of  September,  1897,  the  above- 
entitlea  action  was  begun  in  this  court  by  the  filing  of  a  complaint  with 
the  clerk  of  said  court. 

That  thereafter  and  on  the  same  day  a  summons  was  issued  in  said  case 
out  of  and  under  the  seal  of  said  court,  and  service  of  said  summons  was,  on 
said  fourth  day  of  September,  1897,  made  upon  the  defendant,  your  peti- 
tioner, at  the  city  and  county  of  San  Francisco,  State  of  California. 

That  under  and  by  virtue  of  the  laws  of  the  State  of  California  in  this 
behalf  enacted  and  the  rule  of  this  court  in  which  this  suit  is  brought,  the 
defendant  therein,  your  petitioner,  is  required  to  answer  or  plead  to  the 
declaration  or  complaint  of  the  plaintift"  on  Tuesday,  the  fourteenth  day  of 
September,  1897,  and  that  the  defendant,  your  petitioner,  has  not  answered, 
plead  or  otherwise  appeared  in  said  suit. 

And  your  petitioner  further  represents  and  alleges  that  said  complaint 
shows  that  the  matter  and  amount  in  the  above  entitled  suit  exceeds,  ex- 
clusive of  costs,  the  sum  or  value  of  two  thousand  dollars. 

And  your  petitioner  further  represents  and  alleges  that  the  said  com- 
plaint shows  that  the  above-entitled  action  is  a  suit  of  a  civil  nature  at 
common  law,  where  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars,  and  arises  under  the 
laws  of  the  United  States;  and  in  that  respect  shows  that  petitioner  is  a 
national  banking  association,  organized  and  existing  under  and  in  pur- 
suance of  the  acts  of  the  Congress  of  the  United  States  known  as  and  en- 
titled "The  National  bank  act,"  and  having  its  principal  place  of  deposit 
and  discount  at  the  city  and  county  of  San  Francisco,  State  of  California. 
That  the  above-entitled  action  is  brought  for  the  purpose  of  recovering 
from  your  petitioner  the  sum  of  $7,754.64,  alleged  in  the  complaint  in  this 
cause  to  be  due  and  owing  from  petitioner  for  and  on  account  of  taxes 
levied  and  assessed  for  the  year  ending  June  30,  1897,  for  State  and  city 
and  county  pvirposes,  against  your  petitioner,  upon  certain  personal  prop- 
erty had  and  owned  by  it  at  noon  on  the  first  Monday  in  March.  1896.  and 
described  and  valued  in  said  complaint  as  follows:  Fixtures,  valued  at 
$4,.'500:   money  on  hand,  .$456,750. 

That  in  and  by  the  complaint  in  said  action  it  is  alleged  and  shown  that 
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the   defendant    was   willing   and   olkii'd    tu   pay    taxes   upon   said   fixtures, 
but  was  not  allowed  to  make  sucli  payment. 

And  said  complaint  t'urtiier  shows  that  the  determination  of  the  lia- 
bility of  your  petitioner  to  pay  the  taxes  alleged  in  the  complaint  to  have 
been  levied  and  assessed  against  defendant,  because  of  its  holding  of  said 
sum  of  niony  on  hand,  to  wit,  $45(),750,  depends  upon  the  construction  of 
the  act  of  Congress  of  the  United  States;  that  the  defendant,  your  peti 
tioner,  will  and  does  claim  that  under  and  in  pursuance  of  the  provisions 
of  sections  5214  and  5219  of  the  Revised  Statutes  of  the  United  States,  it 
is  not  permissible  to  assess  or  levj^  against  it  any  taxes  because  of  its 
ownership  of  money  on  hand,  and  that  because  of  the  restrictions  contained 
in  such  laws  of  the  Congress  of  the  United  States  the  said  levy  and  as- 
sessment are  and  each  is  wholly  void. 

And  j^our  petitioner  claims  that  such  levy  and  assessment  are  in  dero- 
gation of  said  acts  of  the  Congress  of  the  United  States;  and  your  peti- 
toiner  represents  that  the  only  question  involved  in  this  action  arises  out 
of  and  depends  upon  the  construction  to  be  given  the  aforesaid  sections  of 
the  Revised  Laws  of  the  United  States,  and  the  decision  of  this  case  and 
of  the  issues  arising  herein  between  the  pJaintilf  and  defendant,  depend  upon 
the  construction  of  the  aforesaid  laws  of  the  United  States  regulating  the 
formation  of  national  banking  associations,  and  particularly  the  section  of 
the  Revised  Statutes  of  the  United  States  hereinabove  mentioned  referring 
and  determining  the  right  to  tax  the  real  and  personal  property  of  such 
associations;  and  this  suit  arises  wholly  out  of  a  controversy  between  the 
parties  in  regard  to  the  operation  and  effect  of  the  laws  aforesaid  upon  the 
facts  involved. 

(Conclusion  and  verification.     Forms  Nos.  832-834.) 

LLOYD  &  WOOD, 
Attorneys    for    petitioners,    The    Crocker-Woolworth    Nat.     Bank    of    San 
Francisco, 

By  G.  W.  KLEIN, 

Cashier. 
F.  803. 
Removal  Petition  for  Diverse  Citizenship. 
[Title  of  Cause.] 

To  the  honorable  judges  of  trie  above-entitled  court: 

Comes  now  your  petitioner,  Henry  H.  Shufeldt,  the  above-named  defend- 
ant, by  his  attorneys,  Hastings  &  Stedman,  and  respectfully  represents 
to  this  honorable  court: 

1.  That  on  the  twenty-eighth  day  of  November,  1890,  the  above-named 
plaintiff  filed  a  complaint  in  the  superior  court  of  King  county,  State  of 
Washington,  praying  for  a  judgment  against  the  defendant  upon  a  jiromis- 
sory  note  for  the  sum  of  twenty-five  hundred  ($2,500.00)  dollars  with  in- 
terest at  ten  per  cent  per  annum  from  April  9,  1896,  with  costs,  and  attor- 
neys' fees  of  live  per  cent  of  the  amount  due. 

2.  That  on  said  date,  and  immediately  after  filing  said  complaint  the 
said  plaintiff  caused  to  be  sued  out  a  writ  of  attachment,  and  caused  said 
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writ  of  attachment  to   be  delivered  to   the   sherifl',   who   thereupon   levied 
upon  property  of  your  petitioner  in  King  county,  Washington. 

3.  Your  petitioner  further  avers  that  the  time  has  not  elapsed  wherein 
your  petitioner  is  allowed  under  the  practice  and  laws  of  the  State  of 
Washington  and  the  rules  of  said  court  to  appear,  plead,  demur,  or  answer 
said  complaint. 

4.  Your  petitioner  further  avers  that  at  the  time  of  the  oommencement 
of  said  suit,  and  ever  since  then,  and  at  the  present  time  the  plaintiff  in 
said  action,  the  Harrisburg  Trust  Company,  was  and  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  commonwealth 
of  Pennsylvania,  and  was  a  citizen  and  resident  of  the  State  of  Pennsyl- 
\unia,  having  its  principal  place  of  business  at  the  city  of  Harrisburg  in 
said  State,  and  the  defendant,  at  the  time  of  the  commencement  of  said 
suit  was,  and  ever  since  has  been,  and  still  is,  a  citizen  of  the  State  of 
Wisconsin  and  a  resident  thereof,  residing  at  the  city  of  Oconomowoc  in 
said  State  of  Wisconsin. 

5.  i'our  petitioner  further  avers  that  this  is  a  controversy  between  citi- 
zens of  different  States  and  more  than  two  thousand  ($2,000.00)  dollars, 
exclusive  of  interest  and  costs,  is  involved  therein. 

(Conclusion  and  verification.  Forms  Nos.   832-834.) 

F.  804. 
— Another  Form. 
In  the  Superior  Court  of,  etc. 
[Title  of  Cause.] 
To  the  Honorable  Superior  Court  of  Humboldt  County,  State  of  California. 

The  petition  of  Henry  T.  Noyes  and  John  S.  Noyes,  defendants  in  the 
above-entitled   action,   respectfully   show  to   this   honorable   court. 
That  your  petitioners  are  defendants  in  the  above-entitled  action. 
That  said  action  has  been  commenced  against  them  in  said  court  by  said 
plaintiff,  and  that  said  action  is  of  a  civil  nature. 

That  said  plaintiff",  in  his  complaint  herein,  claims  in  substance  that  on 
the  fifth  day  of  June,  1882,  your  petitioner  entered  into  a  contract  in  writ- 
ing with  plaintiff  for  the  purchase  and  acquisition  of  certain  timber  lands 
situate  in  said  county  and  State,  and  that  in  such  purchase  and  acquisi- 
tion said  plaintiff  rendered  certain  services  for  defendants  upon  an  agreed 
price,  amounting  to  the  sum  of  $5,479.46,  for  which  he  demands  judgment 
against  said  defendants. 

That  your  petitioners  dispute  said  claim  and  deny  all  liability  under  the 
contract  set  out  in  the  complaint  herein. 

That  the  matter  in  dispute  in  this  action  exceeds  the  sum  of  two  thou- 
sand dollars,  exclusive  of  interest  and  costs. 

That  the  controversy  in  this  action  and  every  issue  of  fact  and  law  there- 
in is  wholly  between  citizens  of  different  States,  and  which  can  be  fully  de- 
termined as  between  them— that  is  to  say,  the  plaintiff,  J.  E.  Barnard,  is 
now,  and  was  at  the  time  of  the  filing  of  the  complaint  in  this  action,  a 
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citizen  and  resident  of  the  State  of  California,  and  the  defendants,  Henry 
T.  Noyes  and  John  S.  Xoyes,  were  then  and  still  are  citizens  and  residents 
of  the  State  of  New  York. 

That  the  time  for  your  petitioners,  as  defendants  in  this  action,  to  an- 
swer or  plead  to  the  complaint  in  said  action  has  not  yet  expired  and  will 
not  so  expire  until  the  twenty-eighth  day  of  August,  1891,  and  your  peti- 
tioners have  not  yet  filed  or  in  any  way  appeared  therein. 

(Conclusion  and  verification,  Forms   832-834.) 

— Another   Form, 
F.  807. 
(Resident  Plaintiif  v.  Alien  Defendant.) 
In  the  Superior  Court  of,  etc. 
[Title  of  Cause.] 

To  the  Honorable,  the  Superior  Court  of  the  State  of  Washington,  in  and 
for  the  county  of  Jefferson,  and  to  the  Honorable  MORRIS  B.  SACHS, 
Judge  thereof: 

The  petition  of  Robert  H.  Craswell,  the  defendant  in  the  above-entitled 
action,   respectfully    shows: 

I. 

That  said  action  is  a  suit  of  a  civil  nature  at  common  law,  of  which  the 
circuit  court  of  the  United  States  has  original  jurisdiction,  and  has  been 
brought  and  is  now  pending  in  this  honorable  court,  and  has  not  yet  beet, 
tried,  nor  has  the  time  at  or  before  which  the  defendant,  this  petitioner, 
is  required,  by  laws  of  the  State  of  Washington,  or  any  rules  or  rule  of 
this  honorable  court,  to  answer  or  plead  to  the  complaint  elapsed,  and  the 
matter  in  dispute  in  said  suit  exceeds,  exclusive  of  interest  and  costs,  the 
sum  and  value  of  two  thousand  dollars,  and  said  suit  is  a  controversy  be 
tween  the  plaintiff,  who,  at  the  time  of  the  commencement  of  said  suit, 
was  and  now  is  a  citizen  of  the  State  of  Washington,  and  this  defendant, 
who  is  not  a  citizen  of  the  State  of  W^ashington,  but  was,  at  the  time  of 
the  commencement  of  said  suit,  and  now  is,  a  foreign  citizen  and  subject; 
that  is  to  say,  a  citizen  of  the  British  Empire  and  a  subject  of  her  Britan- 
nic Majesty,  Queen  Victoria,  and  that  there  are  no  other  parties  to  said 
suit. 

II. 

That  by  reason  of  the  premises  this  petitioner,  said  defendant,  desires 
and  is  entitled  to  have  said  suit  removed  from  said  superior  court  of  the 
State  of  Washington  into  the  circuit  court  of  the  United  States  for  the 
proper  district  at  this  time. 

III. 

That  the  circuit  court  of  the  United  States  for  the  ninth  circuit,  and  in 
and  for  the  northern  division  of  the  district  of  Washington,  holding  terms 
at  the  city  of  Seattle,  is  the  circuit  court  of  the  United  States  for  the 
proper  district,  being  the  circuit  court  of  the  United  States  held  in  the 
district  where  said  suit  is  pending. 
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IV. 

(Conclusion   and   verification,    Forms   Nos.    832-834.) 

F.  803. 
Petition  tor  Removal— Separable  Controversy. 
In  the  Superior  Court  of,  etc. 
[Title  of  Cause.] 

To   the   Honorable,   the    Superior   Court   of   the   city   and   county    of    San 
Francisco.  State  of  California: 

The  petition  of  John  D.  McCilvray,  one  of  the  above-named  defendants, 
shows   as   follows: 

Your  petitioner  shows  to  this  honorable  court  that  he  is  one  of  the  de- 
fendants in  this  suit,  which  is  of  a  civil  nature,  and  that  the  matter  or 
amount  in  dispute  in  this  cause  exceeds  the  sum  or  value  of  two  thousand 
dollars,  exclusive  of  interest  and  costs. 

That  the  controversy  herein  is  between  citizens  of  different  States;  that 
the  plaintiff,  Jane  Knott,  was  at  the  +ime  of  the  commencement  of  this 
suit,  and  still  is,  a  citizen  of  the  State  of  California,  residing  in  the  county 
of  Sonoma,  in  said  State,  and  that  your  petitioner,  John  D.  McGilvray,  was, 
at  the  time  of  the  commencement  of  this  suit,  and  for  seventeen  years  last 
past  has  been,  and  still  is  a  resident  and  citizen  of  the  city  of  Denver,  in 
the  State  of  Colorado,  and  that  your  petitioner  desires  to  remove  this  suit 
before  the  trial  thereof  into  the  next  circuit  court  of  the  United  States 
to  be  held  in  the  ninth  judicial  circuit  for  the  northern  district  of  Cali- 
fornia. 

Your  petitioner  further  shows  that  the  causes  of  action  that  the  plain- 
tiff herein  has  against  the  two  defendants  for  damages  for  the  death  of 
Benjamin  Knott  are  separable  controversies. 

That  on  the  eleventh  day  of  May,  1897,  your  petitioner  was  engaged  as 
an  independent  contractor  to  do  certain  work  in  the  construction  of  a 
building  on  the  lot  of  land  situate  at  the  southwest  corner  of  Market  and 
Third  streets;  that  in  the  prosecution  of  said  work  it  became  and  was 
necessary  to  place  a  certain  piece  of  timber  in  an  upright  position,  so  that 
one  end  of  said  timber  was  against  the  under  part  of  said  cornice,  and  the 
other  end  was  on  the  roof  of  the  building  on  the  lot  next  adjoining  on  the 
west.  That  the  defendant  Spreckels  is  the  owner  of  said  last-mentioned  lot. 
That  it  is  claimed  by  the  plaintiff  that  the  aforesaid  piece  of  timber  fell 
from  its  place  and  struck  the  said  Benjamin  Knott,  who  was  on  the  street 
beneath,  and  so  injured  him  that  he  subsequently  died. 

That  the  cause  of  action  that  the  plaintiff.  -Tane  Knott  has,  if  she  has 
any,  against  your  petitioner,  is  for  his  negligence,  through  his  agents  and 
servants  in  improperly  placing  the  said  piece  of  timber.  That  the  cause  of 
action  that  plaintiff  Jane  Knott  has,  if  she  has  any.  against  the  defendant 
Claus  Spreckels  is  for  maintaining  a  nuisance  upon  his  said  premises. 
That  therefore  the  said  two  causes  of  action  are  separable. 

(Conclusion  and  verification.  Forms  Nos.  832-834.) 

See  Hartshorn  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  77  Fed.  9,  where  a  some- 
what similar  action  w-as  held  separable.     See  ante,  §  135. 
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F.  809. 
Separable  Controversies  After  Dismissal  of  Suit  Against  Other  Defendants. 
[Title  of  Court  and  Cause.] 
To.  the   honorable,    the    Court    of    State    of . 

Your  petitioner  respectfully  shows  that  it  is  one  of  the  defendants  in 
the  above-entitled  suit,  and  that  the  matter  and  amount  in  dispute  in  said 
suit  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars. 

That  there  is  in  said  suit  a  controversy  which  is  wholly  between  citizens 
of  different  States,  and  which  can  be  fully  determined  as  between  them,  to 
wit,  between  your  petitioner,  the  Chesapeake  &  Ohio  Ry.  Co.,  defendant 
in  said  suit,  who  av'Crs  that  it  was  at  the  commencement  of  this  suit,  and 
still  is,  a  corporation  organized  under  the  laws  of  the  States  of  Virginia 
and  West  Virginia,  and  of  no  other  State,  and  that  it  was  then  and  still 
is  a  citizen  and  resident  of  the  States  of  Virginia  and  West  Virginia,  and 
of  no  other  State,  and  that  it  was  not  then,  and  is  not  now,  a  resident 
or  citizen  of  the  State  of  Kentucky — and  the  plaintiff,  John  T.  Powers,  who 
was,  at  the  commencement  of  this  suit,  and  still  is,  a  resident  and  citizen 
of  the  State  of  Kentucky.  Your  petitioner  further  says  that  the  said  de- 
fendants, Wm.  D.  Boyer,  David  Evans  and  Edward  Hickey  are  all  and 
every  of  them,  citizens  and  residents  of  the  State  of  Kentucky,  and  that 
they  are  fraudulently  and  improperly  joined  as  parties  defendant  for  the 
sole  purpose  of  defeating  the  right  of  petitioner  to  remove  to  the  United 
States  circuit  court. 

That  because  of  said  joinder  of  said  W.  D.  Boyer,  David  Evans,  and 
Edward  Hickey,  being  citizens  of  the  same  State  as  said  plaintiff,  said 
cause  was  remanded  to  the  State  Court. 

Your  petitioner  says  that  the  said  suit  as  to  said  W.  D.  Boyer,  David 
Evans  and  E.  Hickey  was,  on  the  sixteenth  day  of  October,  1894,  dismissed, 
that  the  said  cause  is  now,  for  the  first  time,  pending  as  to  the  said  C.  & 
O.  Ry.  Co.  alone. 

(Conclusion  and  verification.  Forms  Nos.  832-834.) 

See  Powers  v.  Chesapeake  &  Ohio  Ry.  Co.  65  Fed.  Rep.  130. 

F.  810. 
Petition  for  Removal  for  Local  Prejudice. 
In  the  Circuit  Court,  etc. 
[Title  of  Cause.] 

Petition  for  removal  from  the  Superior  Court  of  the  State  of , 

in  and  for  the  county  of  . 

To  the  honorable,  the  judges  of  the  Circuit  Court  of  the  United  States  for 
the District  of  : 

Your  petitioner,  the  above-named  Z.  respectfully  shows  to  this  honorable 
Court  that  A,  as  plaintiff,  brought  suit  of  a  civil  nature   in  the  Superior 

Court  of  the  State  of  ,  in  and  for  the  county  of  , 

against  your  petitioner  Z,  and  that  the  matter  or  amount  in  dispute  in 
said  cause  exceeds  the  sum  or  value  of  two  thousand  dollars,  exclusive  of 
interest   and   costs. 
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That  the  said  controversy  is  between  citizens  of  different  States;  that 
the  plaintiff  A  was,  at  the  time   of  the  commencement  of  this  suit  ana 

still  is  a  citizen  of  the  State  of  ,  residing  at  in 

said  State;  and  that  your  petitioner  Z  was,  at  the  time  of  the  commence- 
ment of  this  suit  and  still  is,  a  citizen  of  the  State  of  ,  and  of 

no  other   State,   residing   in   the  city  of  — in   said   State,  and 

that  3'our  petitioner  desires  to  remove  this  suit  which  is  now  pending  and 
undetermined  in  said  State  Court,  before  the  trial  thereof,  into  the  Circuit 
Court  of  the  United  States  to  be  held  in  the District  of . 

Your  petitioner  further  shows  unto  this  honorable  Court  that  from  preju- 
dice and  local  influence  in  favor  of  the  plaintiff  and  adverse  to  this  de- 
fendant he  will  not  be  able  to  obtain  justice  in  said  Court  or  in  any  other 
State  Court  to  wliich  said  defendant  may,  under  the  laws  of  the  State,  have 
a  right  to  remove  said  cause,  on  account  of  such  prejudice  or  local  influence. 

(Conclusion  and  verification,  Forms  Nos.  832-834.) 

Ante,  §§  1143,  136. 

F.  811. 
Affidavit  for  Removal  of  Cause  for  Prejudice,  etc. 

iHstrict  of — —    "^ 

[Title  of  Court  and  Cause.]  Lss, 

United  States  of  America,  j 

I,  Z,  being  duly  sworn,  do  say  that  I  am  the  defendant  [or  one  of  the 
defendants]   in  the  above  entitled  cause  which  is  now  pending  for  trial  in 

the   Superior  Court  of  the    State   of — —  in  and   for   the  county 

of ,  and  that  from  prejudice  and  local  influence  I  shall  not  be 

able  to  obtain  justice  in  said  State  Court  or  in  any  other  State  Court  to 
which  I  may,  under  the  laws  of  said  State,  have  the  right,  on  account 
of  such  prejudice  or  local  influences,  to  remove  said  cause. 

Subscribed   and   sworn  to,  etc. 

F.  812. 
Writ  of  Certiorari  for  Removal  on  Ground  of  Prejudice  or  Local  Influence. 
The  President  of  the  United  States  of  America  to  the  Superior  Court  of  the 

State  of ,  in  and  for  the  County  of  ,  Greeting: 

It   being   represented    to    us    that    there    is   now    pending   before    you    a 

certain  cause  No.  ,  wherein  A  is  plaintiff  and  Z  is  defendant,  which 

cause  was  commenced  in  the  Superior  Court  of  the  State  of  ,  in 

and  for  the  covmty  of  ,  by  A  against  the  said  Z,  for  the  pur- 
pose of  (state  object  of  suit),  and  that  on  the day  of ,  a  sum- 
mons was  issued  out  of  said  Court  and  that  no  trial  has  yet  been  had; 
and.  whereas,  said  defendant  has  caused  to  be  filed,  in  our  Circuit  Court 

for  the  District  of  ,  his  petition  for  the  removal  of 

the  said  cause  from  the  said  Superior  Court  to  the  Circuit  Court  of  the 

United  States  for  the  District  of  ,  and  a  bond  with 

pood  and  sufficient  surety,  according  to  the  statutes  of  the  United  States 
in    such    case    made    and    provided ;    and   has    made   it    appear   to   us   that, 
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from  prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in 
such  State  court  or  any  other  State  Court  to  which  the  defendant  may,  un- 
der the  laws  of  the  State,  have  the  right  to  remove  the  said  cause,  we  arc 
willing  to  remove  the  said  cause,  and  that  the  records  and  proceedings 
therein  should  be  certified  by  said  Superior  Court  and  removed   into  our 

Circuit  Court  of  the  United  States  in  and  for  the  District  of 

,  and  do  hereby  command  you  to  certify  and  send  the  records 

and  proceedings  aforesaid,  with  all  things  conceining  the  same,  to  the 
said  Circuit  Court  of  the  United  States,  together  with  this  writ,  so  that 
you  may  have  the   same   at   the  United   Stats   courthouse   in  the   city  of 

,  in  the  said  District  of  — ■ ,  on  the  •  day  of  

ill  the  said  Circuit  Court  to  be  then  and  there  held,  that  the  said  Circuit 
Court  may  cause  to  be  done  thereupon  what  of  right,  according  to  the 
laws  of  the  United  States,  should  be  done. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the 
Supreme  Court,  and  the  seal  of  the  said  Circuit  Court  hereto  affixed,  the 
day  of  ,  18 — . 


Clerk    of    said    Circuit   Court. 
F.  813. 
Petition  for  Removal  from  Territorial  Court  after  Admitted  as  a  State. 
In  the  District  Court  of.  etc. 
[Title  of   Cause.] 

The  plaintiff  respectfully  shows  unto  the  Court  that  the  above-entitled 
cause  was  pending  in  this  Court  at  the  date  when  Montana  was  admitted 
into  the  Union  and  is  a  cause  whereof  the  United  States  Circuit  Court 
would  have  had  jurisdiction  had  such  Court  existed  at  the  commencement 
of  said  cause,  and  is  one  of  the  eases  referred  to  in  section  14  of  the 
Schedule  to  the  Constitution  of  said  State. 

Wherefore,  plaintiff  requests  the  Court  to  transfer  said  cause  to  the 
United  States  Circuit  Court  of  the  Ninth  Circuit  and  District  of  Montana. 

McCUTCHEON   &   McINTIRE, 
Plaintiffs'   Attorneys. 
F.  814. 
Clerk's  Certificate  to  Transferred  Record. 

The  State  of  Montana. 

'.ss. 
County  of  Silver  Bow. 

T.  Will  L.  Clark,  Clerk  of  the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Montana,  in  and  for  the  County  of  Silver  Bow, 
do  hereby  certify  that  the  foreiroiiig  is  a  full.  true,  and  correct  copy 
of  order  of  Court  transferring  the  cause  of  the  Montana  Central  Pnilway 
Company  versus  A.  F.  Migeon  et  al.,  to  the  United  States  Circuit  Court, 
Ninth  District,  Montana,  made  and  entered  upon  the  minutes  of  the 
said  District  Court,  in  Journal  F.  page  40,  on  the  sixteenth  day  of  July, 
A.  D.    1890. 
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In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  Court  this  twenty-second  day  of  December,  A.  D.  1891. 

Seal.]  WILL   L.    CLARK, 

Clerk. 

F.  815. 

Petition  for  Removal  of  Suit  against  Revenue  Officers. 
In  the  Circuit  Court  of,  etc. 
[Title  of  Cause.] 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  United  States,   for 
the  Northern  District  of  California. 

The  petition  of  Olin  M.  Welburn,  Barry  Baldwin  and  B.  M.  Thomas, 
the  defendants  above-named,  respectfully  showeth: 

That  before  the  commencement  of  the  suit  above-named,  and  at  all 
times  hereinafter  mentioned,  the  said  Olin  M.  Welburn  and  B.  M.  Thomas 
were  and  now  are  the  duly  appointed  and  qualified  collector  of  internal 
revenue  of  the  United  States  and  deputy  internal  revenue  agent  of  the 
United  States,  respectively,  for  the  first  revenue  district  of  California, 
and  the  said  Barry  Baldwin  was  at  such  times  and  is  the  United  States 
marshal  for  the  Northern  District  of  California,  all  of  your  petitioners 
acting  under  and  by  the  authority  of  the  internal  revenue  laws  of  the 
United  States. 

That  hertofore,  and  on  the  seventh  day  of  January,  1894,  one  Barnett 
Rosenthal  was  the  occupant  and  lessee  of  the  premises.  No.  624  Market 
street,  and  the  owner  and  in  control  of  certain  personal  property  therein 
contained,  to  wit:  certain  machinery,  tools,  implements,  apparatus,  fix- 
tures, boxes,  barrels,  tobacco  and  cigars,  shelving  and  counters,  and  other 
articles  and  things. 

That  said  Barnett  Rosenthal,  on  or  about  said  day,  and  continuously 
theretofore  and  thereafter,  and  while  in  the  occupancy  of  said  premises  and 
in  the  ownership  and  control  of  said  personal  property  as  aforesaid,  having 
bonded  the  same  as  a  cigar  and  tobacco  manufactory,  then  and  there  com- 
mitted certain  violations  against  the  said  internal  revenue  laws  of  the 
United  States  in  the  use  and  management  of  said  property,  to  wit,  the  said 
Barnett  Rosenthal  did  then  and  there  and  upon  said  premises  wrongfully, 
unlawfully,  and  knowingly,  and  contrary  to  the  provisions  of  sections 
3372,  3374.  3397,  and  3400  of  the  Revised  Statutes  of  the  United  States, 
remove  from  said  manufactory,  without  the  proper  stamps  denoting  the 
tax  therein,  tobacco  made  therein,  made  false  and  fraudulent  entries  of 
manufactures  and  sales  of  tobacco  (etc.,  other  charges  specified),  and, 
committed  other  offenses  against  said  revenue  laws  of  the  United  States. 

That  thereafter  a  suit  for  divorce  was  instituted  in  the  Superior  Court 
of  the  city  and  county  of  San  Francisco  within  the  State  and  district  afore- 
said by  Mrs.  Fannie  Rosenthal  against  the  said  Barnett  Rosenthal,  her 
husband,  and  such  proceedings  were  thereupon  had  that  a  decree  of  said 
Superior  Court  was  made  and  entered  granting  the  divorce  and  awarding 
said  personal  property  to  said  Mrs.  Fannie  Rosenthal,  subject  to  the  pay- 
ment  of   certain    claims   alleged   to   have   been   established    in    said    Court 
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against  her,  and   on   the  third  day  of  January,  1895,  a  receiver,   Edward 
Riley,  was  appointed  by  said  Court  for  said  property. 

That  said  receiver  thereupon  duly  qualified  and  acted  as  such. 
That  thereafter  the  said  receiver  and  Mrs.  Fannie  Rosenthal,  the  latter 
having,  since  the  appointment  and  with  the  consent  of  said  receiver, 
bonded  the  said  premises  as  a  cigar  and  tobacco  manufactory,  committed 
certain  violations  against  the  said  internal  revenue  laws  of  the  United 
States,  to  wit:  did  then  and  there  and  upon  the  said  premises  (repeats 
the  charges  as  above),  and  committed  other  offenses  against  said  revenue 
laws   of   the   United    States. 

That  heretofore,  and  on  the  eleventh  day  of  April,  1805,  j'our  peti- 
tioners, Olin  M.  Welburn  as  such  collector,  and  B.  M.  Thomas  as  such  in- 
ternal revenue  agent,  seized  said  personal  property  for  the  violations  afore- 
said of  said  laws,  and  thereafter,  on  the  twenty-seventh  day  of  April, 
1895,  said  collector  delivered  the  same  into  the  custody  of  your  petitioner 
Barry  Baldwin,  as  such  United  States  marshal,  who  now  holds  the  same 
by  virtue  of  such  delivery. 
That  said  receiver  has  not  yet  been  discharged  by  said  Superior  Court. 
That  heretofore,  and  on  the  twenty-ninth  day  of  April,  1895,  the  suit 
above  entitled  was  commenced  in  said  Superior  Court  by  said  receiver, 
Edward  Riley,  against  your  petitioners  for  20,000  damages  for  an  alleged 
wrongful  conversion  of  said  property  by  reason  of  the  seizure  and  acts 
hereinbefore  mentioned. 

That  at  all  of  such  times  your  petitioners  were  acting  under  color  of 
their  said  respective  officers  and  by  authority  of  the  internal  revenue  laws 
aforesaid. 

That  your  petitioners  have  been  served  with  process  in  said  suit,  to  wit: 
with  summons  and  complaint  inaugurating  the  same  and  said  process  has 
been  served  as  aforesaid  within  this  said  Northern  District  of  California, 
and  that  there  has  not  been  as  yet  any  trial  or  final  hearing  of  said  suit. 
Your  petitioners  therefore  pray  that,  in  pursuance  of  the  statute  of 
said  United  States  in  such  case  made  and  provided,  the  said  suit,  so  com- 
menced in  said  Superior  Court  of  the  city  and  county  aforesaid  against 
your  petitioners,  may  be  removed  therefrom  into  this  honorable  Court 
for  trial  and  determination,  and  thereupon  proceed  as  a  cause  originally 
commenced  in  the  same;  and  that  a  writ  of  certiorari  in  this  l)ehalf,  for 
the  record  and  proceedings  heretofore  had  in  said  cause  in  said  Superior 
Court,  may  issue  from  this  honorable  Court  to  the  said  Superior  Court 
of  said  city  and  county  as  by  the  same  statute   is  ])rovided. 

Ct.  M.  WELBURN", 
BARRY  BALDWIN, 
B.  M.  TMOMAS. 


State  and  Northern  District 
of  California  . 


} 


Olin  M.  Welburn.  Barry  Baldwin  and  B.  M.  Thomas,  the  above-named 
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petitioners,  make  oath  and  say  that  the  matters  set  forth  in  the  fore- 
going petition  are  true  in  substance  and  in  fact,  the  said  Barry  Baldwin 
making  oath  upon  information  and  belief. 

(Signatures.) 
Subscribed    and    sworn    to,   etc. 

Certificate. 
I,  Samuel  Knight,  an  attorney  and  counselor  at  law  of  the  Supreme 
Court  of  said  State,  and  assistant  United  States  attorney  for  the  North- 
ern District  of  California,  do  hereby  certify  that  as  counsel  for  the  peti- 
tioners above-named  I  have  examined  the  proceedings  against  them  in  the 
foregoing  petition  mentioned,  and  have  carefully  inquired  into  all  the  mat- 
ters set  forth  in  said  petition,  and  that  I  believe  the  same  to  be  true. 

SAMUEL  KNIGHT, 
Assistant  United  States  Attorney. 
See  ante,  §  1145. 

F.  816. 
Order  for  Writ  of  Certiorari. 

In  re  the  Petition  of  0.  M.  WELBURN    "^ 

et  al.,  for  Writ  of  Certiorari  in 
RILEY  V.  WELBURN  et  al. 

Upon  motion  of  Samuel  Knight.  Esq.,  assistant  United  States  attorney, 
and  on  filing  petition  of  0.  M.  Welburn,  Barry  Baldwin  and  B.  M.  Thomas 
— ordered,  that  a  writ  of  certiorari  issue  herein  to  the  Superior  Court  of 
the  city  and  county  of  San  Francisco,  requiring  said  Court  to  transmit  the 
record  and  proceedings  in  said  cause  of  Edward  Riley  vs.  O.  M.  Welburn  et 
al.,  to  this  Court  within  ten  days. 

Further  ordered,  that  said  writ  be  served  by  delivering  to  said  Superior 
Court  and  to  the  clerk  thereof  each  a  certified  copy  and  that  C.  J. 
Murphy  be  and  he  hereby  is  appointed  an  elisor  to  serve  said  writ  of 
certiorari,  Barry  Baldwin,  the  marshal  of  this  district,  being  a  party  to 
this  proceeding. 

F.  817. 

Writ  of  Certiorari. 

In  the  Circuit  Court  of  the  United  States.  Ninth  Circuit,  Northern  District 

of  California. 

Northern  District  of  California. 
United  States  of  America. 

To  the  Superior  Court  in  and  for  the  City  and  County  of  San  Francisco, 

State   of  California.   Greeting: 

Being  informed   that   there   is  now  pending  before   you  a  suit  wherein 

Edward  Riley   is  plaintiff,  and  Olin   M.   Welburn,  Barry  Baldwin   and   B. 

M.  Thomas  are  defendants,  which  said  suit  is  brought  for  damages  alleged 
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to  have  been  sufTcn-d  by  said  plaintiff  by  reason  of  an  alleged  wrongful 
conversion  of  certain  property  by  said  defendants,  the  said  alleged  wrong- 
ful convei'^ion  occurring  while  said  defendants  were  in  discharge  of  their 
duties  as  ofhcers  of  the  United  States,  under  the  revenue  laws  of  the  United 
States,  and  which  said  suit  has  been  commenced  by  the  service  of  process, 
to  wit,  summons  and  complaint  upon  said  Olin  M.  Welburn,  Barry  Baldwin 
and  B.  M.  Thomas  and  said  suit  has  not  yet  been  heard  and  determined. 

Therefore,  we  being  willing  for  certain  reasons  that  said  case  and  the 
records  and  proceedings  heretofore  had  therein  should  be  certified  by  said 
Superior  Court  and  removed  into  our  Circuit  Court  of  the  United  States 
in  and  for  the  Ninth  Judicial  Circuit  and  Northern  District  of  California 
do  herebj'  command  you  that  you  send,  without  delay  and  within  ten 
days,  to  the  said  Circuit  Court  as  aforesaid,  the  records  and  proceedings  in 
said  case,  so  that  the  said  Circuit  Court  may  act  thereon  as  of  right  and 
according  to  law  ought  to  be  done. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the 
United  States,  this  sixth  day  of  May,  A.  D.   1895. 

W.  J.   COSTKiAN. 
Clerk  of  the  United  States  Circuit  Court,  in  and  for   the  Ninth  Judicial 
Circuit,    Northern    District    of    California. 

[Seal] 

F.  818. 
Bond  on  Removal. 
[Title  of  Court  and  Cause.] 

Know   all   men   by   these   presents,  that   we,   XY   and   Z,   as    principals, 

and  M  and  N,  as  sureties,   residents,  and  of  the  county  of 

,  State  of  ,  are  held  and  firmly  bound  unto  AB,  plaintiff 

in  the  above-entitled  cause,  his  successors  and  assigns,  in  the  sum  of  five 
hundred  ($500)  dollars,  lawful  money  of  the  United  States  of  America, 
for  the  payment  of  which  well  and  truly  to  be  made,  we  and  each  of  us 
bind  ourselves,  and  each  of  us,  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents. 

The  conditions  of  this  obligation  are  such  that: 

Wliereas,  the  said  XY  and  Z  have  applied  by  petition  to  the  (Superior) 

Court  of  the  State  of ,  in  and  for  the  county  of  ,  for 

the  removal  of  a  certain  cause  therein  pending  wherein  AB  is  plaintiff 
and  the  said  XY  and  Z  are  defendants,  to  the  Circuit  Court  of  the  United 

States    for    the   District   of   ,   Division,    for    further 

proceedings  on  grounds  in  the  said  petition  set  forth,  and  that  all  further 
proceedings  in  said  action  in  said  Court  be  stayed. 

Now,  therefore,  if  your  petitioners,  the  said  XY  and   Z  shall   enter   in 

said   Circuit  Court   of  the  United   States   for   the  District   of  -, 

aforesaid,  on  or  before  the  first  day  of  the  next  regular  session,  a  copy  of 
the  records  in  said  suit,  and  shall  pay  or  cause  to  be  paid  all  costs  that 
may  be  awarded  therein  by  said  Circuit  Court  of  the  United  States  if 
said  Court  shall  hold  that  said  suit  was  wrongfully  or  impropeWy  re- 
moved thereto  [Note. — If  special  bail  was  originally  requisite  in  said  cause 
add  here:   And  shall  then  and  there  appear  and  enter  special  bail   in   said 
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suit"],   then  this  obligation  shall  be  void;   otherwise  shall  remain  in  full 
force  and  effect. 


Signed,  subscribed  and   sworn,   etc. 
Ante,  §  1137  et  seq. 

F.  819. 
Sureties'  Justification. 


County  of 
State  of  — 


M  and  N,  the  sureties  named  in  the  foregoing  bond,  being  first  duly 
sworn,  each  for  himself  deposes  and  says  as  follows:  I  am  the  same 
person  whose  name  is  subscribed  to  the  foregoing  bond,  and  I  state  I 
am  a  householder  and  resident  of  the  county  and  State  aforesaid,  and 
that  1  am  worth  the  sum  of  five  hundred  ($.500)  dollars  named  therein 
as  the  penalty  thereof,  over  and  above  all  my  just  debts  and  liabilities, 
exclusive  of  property  which  is  exempt  from  execution. 

M. 
N. 

Subscribed  and  sworn,  etc. 

F.  820. 
Notice  of  Motion  for  Order  of  Removal. 
[Title  of  Court  and  Cause.] 
To  Messrs.  P  and  Q,  Attorneys  for  Plaintiff: 

Please  take  notice  that  the  defendants  will  on  ,  the  day  of 

,  18 — ,  at  10  o'clock,  A.  M.,  or  as  soon  thereafter  as  counsel  can 

be  heard,  move  the  Court  for  an  order  removing  said  cause  to  the  Circuit 

Court  of  the  United  States  for  the  —  District  of  ,  Ninth 

Circuit,  in  accordance  with  the  petition  of  defendants,  a  copy  of  which  is 
hereto  attached. 

Dated  the  day  of  ,  18 — . 


Attorney  for  Defendants. 
F.  821. 
Order  of  Removal. 
[Title  of  Court  and  Cause.] 

This  cause  coming  on  for  hearing  upon  application  of  the  defendant 
herein  for  an  order  transferring  this  cause  to  the  United  States  Circuit 
Court  for  the  Circuit,  District  of  ,  Divi- 
sion, and  it  appearing  to  the  Court  that  the  defendant  has  filed  his  peti 
tion  for  such  removal  in  due  form  of  law,  and  that  the  defendant  has  filed 
his  bond  duly  conditioned,  with  good  and  sufficient  sureties,  as  provided 
by  law,  and  it  appearing  to  the  Court  that  this  is  a  proper  cause  for  re- 
moval to  said  Circuit  Court. 

Now,   therefore,  it   is  hereby   ordered   and  adjudged   that   this  cause   be 
and    it    hereby    is   removed    to   the   United    States   Circuit    Court   for   the 
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clerk  is  hereby  directed  to  make  up  the  record  in  said  cause  for  transmis- 
sion to  said  Court  forthwith. 
.Done  in  open  Court,  this day  of ,  18 — . 


Judge. 

F.  822. 


Clerk's  Certificate  with  Record. 
[Title  of  Court  and  Cause.] 
County  of  


State  of 


1,  F,  county  clerk  of  said  county  of ,  and  ex-ofl&cio  clerk  of  the 

Superior  Court  in  and  for  said  county,  hereby  certify  the  above  and  fore- 
going to  be  a  full,  true,  and  correct  copy  of  the  record,  and  the  whole 
thereof,  in  the  above- entitled  suit  heretofore  pending  in  said  Superior 
Court,  being  the  suit  numbered  No.  1408,  wherein  AB  is  plaintift'  and 
XY  are  defendants,  said  record  consisting  of  the  complaint,  filed  by  said 

plaintiff  in   said   suit   on   the  day   of  ,   18 — ;    the   summons 

and   return  thereon,   filed   in   said   suit  on  the  day   of   August.   18 — 

(b) :  the  petition  for  removal  of  said  suit  to  the  United  States  Circuit  Court, 

filed  by  said  defendant  in  said  suit  on  the  day  of  ,  18 —  the 

bond  on  removal  of  said  suit  to  the  United  States  Circuit  Court,  filed  by 

said  defendant  with  said  petition  on  the day  of  September,  18 — .  and 

the  order  of  removal   of   said   suit    to   said    United   States   Circuit   Court, 

entered   of  record   in  said   suit  on   the day   of  ,    18 — ,  all   as 

appears  on  the  files  and  of  record  in  my  office. 

In  testimony,  etc. 


Clerk. 
[Seal] 

F.  823. 
Notice  of  Removal. 
In  the  Circuit  Court  of,  etc. 
[Title  of  Cause.] 

You  and  each   of  you  will   please   take   notice  that  on   the  day   of 

May,  18 — ,  the  above-entitled  cause  was  duly  transferred  from  the  

Court   of   the  county   of   ,   State   of  ,  to   the 

Circuit  Court  of  the  United  States,  Circuit,  in  and  for  the  

District  of ,  and  that  the  record  in  said  cause  has  this. 

day  been  duly   filed   in  the  said  United   States  Circuit   Court. 

Dated  ,  18—. 

P  &  Q, 
Attorneys  for  Defendant. 

To   the   above-named  plaintiff  and   to   ^lessrs and   -, 

Attorneys  for  Plaintiff. 
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F.  824. 
Praecipe    for    Appearance. 

In  the  Circuit  Court  for,  etc. 
LTitle  of  Cause.] 
To  the  Clerk  of  the  above-entitled  Court: 

You   will   please   enter   our   appearance   as   attorneys   for   delcndants   m 
the  above-entitled  cause. 

P.  &  Q. 
F.  827. 
Motion  to  Remand  on    the  Ground  of  No  Jurisdiction. 
[Title  of  Court  and  Cause.] 

Now   comes    the   plaintiff  and  moves   this   Court   to    remand    the   above- 
entitled  cause  to  the  Superior  Court  in  and  for  t  he  county  of  , 

in  the  State  of ,  on  the  ground  tliat  this  Court  is  without  juris- 
diction to  hear  and  determine  the  cause. 


Attorneys  for  plaintifif. 


See  ante,  §  1154. 


F.  828. 
Order  Remanding  Cause. 
At  a  Stated  Term,  etc. 
Present,  The  Honorable,  etc. 
;[Title  of   Cause.] 

Plaintiff's  motion  to  remand  heretofore  heard  and  submitted  to  the 
Court  for  consideration  and  decision  having  been  fully  considered,  and 
the  opinion  of  the  Court  having  been  delivered,  it  is  in  accordance  with 
«aid  opinion, 

Ordered   that  said   motion   be,  and  the  same   is,  granted,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  Superior  Court  of  the 
•county  of  Amador,  State  of  California,  for  further  proceedings. 
See  ante,  §  1156. 

F.  829. 

Writ  of  Certiorari  to  Compel  Return  of  Record. 

The   President   of   the   United    States    of   America    to    the    Judge   of   the 

[describe  the  Court],  Greeting: 

Whereas,  it   has   been  represented  to  the   Circuit   Court  of  the   United 

States  for  the  District  of  ,  that  a  certa,in  suit  was  commenced 

in  the   [state  Court],  wherein  A,  a  citizen  and  resident  of  the  State  of 

was  plaintiff,  and  Z,  a  citizen  of  the  State  of  was 

defendant,  and  that  the  said  Z  duly  filed  in  the  said  State  Court  his 
petition  for  the  removal  of  said  cause  into  the  said  Circuit  Court  of  the 
United  States,  and  filed  with  said  petition  the  bond  with  surety  required 
by  the  act  of  Congress  of  March  3,  1875,  entitled  "An  act  to  determine 
the  jurisdiction  of  the  Circuit  Courts  of  the  United  States,  and  to  regulate 
the  removal  of  causes  from  State  Courts  and  for  other  purposes,"  and 
by  the  act  of  Congress  of  March  3,  1887,  amendatory  of  said  last-named 
act,  and  that  the  clerk  of  said  State  Court  has  refused  to  said  petitioner 
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for  the  ipinoval  of  said  cause  a  copy  of  the  record  therein,  though  his  legal 
fees  therefor  were  tendered  by  said  petitioner. 

You,  therefore,  are  hereby  commanded  that  you  forthwith  certify  or 
cause  to  be  certified  to  the  said  Circuit  Court  of  the  United   States   for 

the   ,   District    of   ,   a   full,   true,  and   complete   copy 

of  the  record  and  proceedings  in  said  cause  in  which  the  said  petition  for 
removal  was  filed  as  aforesaid,  plainly  and  distinctly,  and  in  as  full  and 
ample  a  manner  as  the  same  now  remain  before  you,  together  with  this 
writ;  so  that  the  said  Circuit  Court  may  be  able  to  proceed  thereon  and 
do  what  sliall  appear  to  them  of  riglit  ought  to  be  done.     Herein  fail  not. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of 
the  Supreme  Court,  and  the  seal  of  the  said  Circuit  Court  hereto  affixed, 
the  day  of  ,  18 — . 


Clerk  of   the    said   Circuit   Court. 
Ante,  §  1141. 

F.  S32. 

General  Form  of  Conclusion  to  Petition. 

Your  petitioners  herewith  present  a  good  and  sufficient  bond  as  pro- 
vided by  the  statute  in  such  cases,  that  they  will,  on  or  before  the  first 
day  of  the  next  ensuing  session  of  the  United  States  Circuit  Court,  for 
the  Northern  Division  of  the  District  of  Idaho,  file  therein  a  transcript 
of  the  record  of  this  action,  and  for  the  payment  of  all  costs  which  may 
be  awarded  by  the  said  Court,  if  the  said  Circuit  Court  shall  hold  that 
this  suit  was  wrongfully  or  improperly  removed  thereto. 

Your  petitioners  therefore  pray  that  this  Court  proceed  no  further 
herein,  except  to  make  the  order  of  removal  as  required  by  law  and 
to  accept  the  bond  presented  herewith,  and  direct  a  transcript  of  the 
record  herein  to  be  made  for  said  Court  as  provided  by  law,  and 
as  in  duty  boimd  your  petitioners  will  ever  pray. 

ROYAL  J.  RUTTER. 
F.  W.  BRADLEY. 
F.  833. 

Verification  of  Petition  by  Petitioner. 

County  of  

State  of  , 

\^W  and  XY,  being  each  duly  sworn  according  to  law.  severally  depose 
and  say: 

I  am  one  of  the  petitioners  in  the  above-written  petition  and  have  read 
said  petition,  and  the  same  is  true  of  my  own  knowledge,  except  such 
matters  as  are  therein  stated  on  information  and  belief,  and  as  to  such 
statements  I  believe  it  to  be  true 

Subscribed  and  sworn  to,  etc. 


F.  834. 
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State  of 


County  of 


VP,  being  first  duly  sworn,  on  oath  says  that  he  is  one  of  the  attorneys 
of  the  defendant  in  the  above  entitled  cause  and  of  the  petitioner  named 
in  the  foregoing  petition :  that  he  has  read  the  same  and  believes  the 
same  to  be  true,  and  affiant   further  says  that  said  petitioner  is   absent 

from  and  is  a  non-resident  of  the  county  of ,  State  of , 

in  which  said  suit  is  brought,  and  that  affiant  makes  this  affidavit  for 
the  reason  that  the  defendant  is  absent  from  and  is  a  non-resident  of  the 
said  county  of  ,  in  which  said  suit  is  brought. 


VP. 


Sworn,  etc 
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BILLS  or  EXCEPTIONS  ON  APPEAL. 

F.  844.  Notice   of    application    for   extension   of   time   to   prepare    bill    of 

*'Xceptions,  etc. 

F.  845.  — order  extending  time. 

F.  846.  Bill  of  exceptions. 

F.  847.  — another  form. 

F.  848.  —another  form. 

F.  849.  — another  fonr. 

F.  850.  Objections  to  defendant's  proposed  bill  of  exceptions. 

F.  851.  — notice   of  dissent   to  objections. 

F.  852.  Order  that  proposed  bill  of  exceptions  be  amended. 

F.  853.  Order  settling  bill  of  exceptions. 

F.  854.  Order  settling  bill   of  exceptions. 

F.  855.  Defendant's  bill  of  exceptions  and  demurrer  to  evidence. 

F.  856.  Order  allowing  amendments  and  settling  bill  of  exceptions. 

F.  857.  Order  settling  bill  of  exceptions. 

F.  858.  Notice  of  filing  bill  of  exceptions  and  demurrer  to  evidence. 

F.  844. 
Notice  of  Application  for  Extension   of  Time  to  Prepare  Bill  of  Excep- 
tions, Etc. 
[Title  of  Court  and  Cause.] 

To  ,  Attorneys  for  PlaintifT: 

Take  notice  that  the  defendant  will   on  ,  the  day  of 

.   18 — ,  at  the  hour  of  ten  o'clock  A.  M.,  at   the  courtroom   of 

the    United    States   Circuit    Court,   in    the    city    of   .    move   the 

Hon.  ,  Judge,  sitting  and  presiding  in  said  Court,  for  an  order 

extending  the  time  of  the  defendant  within  which  to  prepare,  file,  and  serve 
a  bill  of  exceptions  in  the  above-entitled  cause,  and  to  prepare  its  demurrer 

to  the  evidence,  to  the  day  of  ,  18 — .  including  said  day, 

and  will  at  the  same  time  move  said  Court  for  an  order  staying  execution 

upon  any  judgment  which  may  be  entered  in  this  cause  until  said  

dav  of  ,  18 — . 


Attorney  for  defendant. 
See  Davis  v.  Patrick.  122  U.  S.  138:  Chateaugay  Ore  and  Iron  Co.,  128 

U.  S.  544. 
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F.  845. 
— Order  Extending  Time. 
[Title  of  Court  and  Cause.] 

And  now,  day  of  ,  18 — ,   at  —  o'clock  M.,  upon  due 

notice  given  by  the  defendant  to  the  plaintiff's  attorney  upon  oral  motion 
of  the  defendant's  attorney,  and  upon  minutes  and  proceedings  of  this 
Court  in  this  cause,  it  is  by  the  Court  ordered  and  considered  that  the 
time  within  which  the  defendant  may  prepare,  file,  and  serve  its  bill  of 
exceptions  herein  and  its  demurrer  to  the  evidence  be,  and  it  is  hereby, 

extended   and  enlarged  to   the  day  of   ,   18 — ,   including 

that  day. 


Judge. 
F.  846.  ' 

Bill  of  Exceptions. 
[Title  of  Court  and  Cause.] 

Be  it  remembered,  that  on  the day  of ,  18 — ,  the  above- 
entitled  cause  came  on  for  trial  before  the  above  Court  and  a  jury  duly 
impaneled. 

Hon.  C.  B.  Bellinger,  presiding.  The  plaintiff  appearing  by  Messrs.  Cotton 
and  Cox,  its  counsel,  and  the  defendant  appearing  by  E.  B.  Williams  and 
Messrs.  Thayer  &  St.  Rayner,  its  counsel,  and  the  following  proceedinga 
were  had   [set  out  proceedings]. 

The  foregoing  constitutes  the  testimony  and  statement  of  all  the  evi- 
dence introduced  and  offered  upon  the  trial  of  this  cause. 

F.  847. 
— Another  Form. 
[Title  of  Court  and  Cause.] 

This  was  an  action  at  law  to  recover  damages  for,  etc.  [describe  nature 
of  cause]. 

The  case  came  regularly  on  for  trial  on  the  day  of  , 

18 — ,  before ,  District  Judge  [or  as  the  case  may  be], , 

Esq.,   and   ,   Esq.,    appearing   as   counsel   for  the   plaintiff,   and 

Messrs.  appearing  as  counsel  for  the  defendant. 

.\  jury  having  been  impaneled,  the  following  proceedings  were  had  and 
testimony  taken: 

An  opening  statement  to  the  jury  was  made  by  Mr.  . 

The  sued   upon   was   here   introduced   in    evidence,   and    marked 

•Plaintiff's   Exhibit  A,"   and   was   read  to  the  jury.     The   following   is   a 
copy  thereof,  to  wit,  etc. 

This  concluded  the  testimony,  and  the  foregoing  constitutes  all  the  testi- 
mony in  the  case.  Both  parties  rested  and  the  case  was  argued  to  tho 
jury  by  counsel  for  the  respective  parties.  After  the  argument,  and  be- 
fore the  Court  charged  the  jury,  counsel  for  the  defendant  moved  the 
Court  to  instruct  the  jury  to  find  a  verdict  for  the  defendant  upon  the 
following  grounds  [state  them.] 
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Exception. 

To  which  said  ruling  of  the  Court  counsel  for  the  defendant  then  and 
there  duly  excepted,  and  hereby  tender  this,  their  bill  of  exceptions,  to  the 
Court  to  sign  and  seal,  and  the  Court  does  hereby  sign  and  seal  the  same. 

The  court  then  proceeded  to  charge  the  jury. 

I'lxception. 

Prior  to  said  charge  and  to  the  argument  of  counsel,  the  counsel  for 
the  defendant  submitted  to  the  Court  and  requested  the  Court  to  give  to 
the  jury  the  following  instructions,  etc. 

To  which  said  ruling  of  the  Court,  counsel  for  the  defeiidiint  then  and  there 
duly  excepted  and  hereby  tender  this,  their  bill  of  exceptions,  to  the  Court 
to  sign  and  seal,  and   the  Court  does  hereby  sign  and  seal  the  same. 

Exception. 

In  the  course  of  the  charge  to  the  jury,  the  Court  instructed  the  jury 
as  follows,  etc. 

To  which  said  portion  of  said  charge  counsel  for  the  defendant  then 
and  there  duly  excepted,  and  hereby  tender  this,  their  bill  of  exceptions, 
to  the  Court  to  sign  and  seal,  and  the  Court  does  hereby  si^^n  and  seal 
the  same. 

The  jury    then    retired,   and   after   a   short   absence    returned   into   court 

with  a  verdict  in  favor  of  the  plaintiff  for  damages  in   the  sum  of  ■ 

on  the  day  of  ■ — — ,  18 — . 

And  now,  in  furtherance  of  justice  and  that  right  n:ay  be  done,  the 
defendant  presents  the  foregoing  as  his  bill  of  exceptions  in  this  case, 
and  prays  that  the  same  may  be  settled  and  allowed,  and  signed  and 
certified  by  the  Judge  as  provided  by  law. 


Attorneys  for  Defendant. 
F.  848. 
— Another  Form. 
{Title  of  Court  and  Cause.] 

Be  it  known  that  on  this  — ■ day  of  ,  18 — ,  the  defendant's 

demurrer  to  the  bill  of  complainants  having  by  the  Court  l)cen  overruled, 
the  defendant  excepted  to  the  order  of  the  Court  overruling  said  demurrer, 
and  defendant's  exceptions  are  duly  allowed,  and  this  bill  of  exceptions 
settled  and  allowed. 

Done  in  open  court  this  day  of  ,  18 — . 


Judge. 
And  be  it  further  known  that  the  amended  bill  of  complaint  presented 
to  the  Court  to  be  filed  on ,  18 — -,  was  objected  to  by  the  defend- 
ant, for  the  reason  that  the  Court  did  not  have  jurisdiction  to  receive 
said  amended  bill,  for  the  reason  that  the  same  was  not  presented  within 
the  time  required  by  law ;  and  the  further  reason  that  the  Court  did  not 
have  jurisdiction  of  this  cause  for  the  reasons  set  forth  in  the  demurrer 
of  defendant  to  said  amended  bill  of  complaint,  and  the  objections  of  de- 
fendant to  the  filing  of  said  amended  bill  of  complaint,  and  the  demurrer 
of  defendant   to   said   amended  bill  of  complaint   were   overruled,  and   de- 
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fendant  excepted  to  the  ruling  of  the  Court,  which  exception  was  allowed 
in  open   court,  and  the  bill  of  exceptions   was   then  and  there  presented 
and  allowed  by  the  Court. 
Done  in  open  court  this  day  of  ,  A.  D.  18 — . 

Judge. 
F.  849. 
— Another  Form. 
[Title  of  Court  and  Cause.] 

Be  it  remembered  that  on  the  trial  of  the  above -entitled  cause  the  de- 
fendant, to  maintain  its  contention  that  the  plaintiffs  might  not  main- 
tain their  said  action,  offered  in  evidence  a  paper  in  words  and  figures  as 
follows   [here  set  out  paper]. 

To  the  admission  in  evidence  of  which  plaintiffs  objected,  which  objec- 
tion was  sustained  by  the  Court,  to  which  the  defendant  excepted,  which 
exception  was  then  and  there  allowed. 

Be  it  further  known,  that  at  the  trial  of  this  cause  the  plaintiff, , 

being  on  the  witness  stand,  and  sworn  to  testify  as  a  witness,  on  cross- 
examination  was  asked  by  defendant's  counsel  [state  the  question  asked, 
objection  made,  and  what  counsel  offered  to  show  by   the  testimony.] 

The  Court  thereupon  overruled  the  offer,  and  refused  to  allow  the  proofs 
offered  to  show,  etc..  to  which  ruling  the  defendant  then  and  there  excepted, 
which  exception  was  duly  allowed. 

111. 

Be  it  further  known,  that  when  the  plaintiff's  witness,  ,  was 

on  the  witness  stand,  being  duly  sworn  to  testify  as  a  witness  in  this 
case,  he  testified  that,  etc. 

IV. 

The  defendant,  the  Company,  excepts  to  the  decision  of  the 

Court  wherein  it  holds  as  follows,  etc. 

And  the  defendant  prays  that  this,  its  bill  of  exceptions,  may  be  al- 
lowed, settled,  and   sealed. 


Coimsel  for  Defendants. 
Settled  and  allowed  this dav  of  ,  18 — . 


I 


Judge. 
(a)   This  bill  and  that  in  Form  No.  625  were  both  made  in  same  cause. 
Shoshone  Mining  Co.  v.  Rutter,  75  Fed.  Rep.  37:  87  Fed.  Rep.  801.     As  to 
this  practice  see  Pomeroy's  Lessee  v.  The  State  Bank  of  Indiana,  1  Wall. 
592. 

F.  850. 
Objections  to  Defendant's  Proposed  Bill  of  Exceptions. 
[Title  of  Court  and  Cause.] 

Comes  now,   the  above-named  plaintiff,  A  B,  executrix,  and   objects   to 
signing  or  allowing  the  defendant's  proposed  bill  of  exceptions  as  follows: 

2940 


Procedure]  FORMS    ON    APPUAL.  l\  850. 

First. 
Plaintifl"  objects  to  the  Court's   signing  or  allowing  the  first  exceptions 
proposed  by  the  defendants  in  its  proposed  bill  of  exceptions  upon  the  fol- 
lowing grounds: 

1.  That  there  was  other  competent,  relevant,  and  material  testimony 
given  by  the  witness upon  the  question  then  under  e.vamination. 

2.  That    certain    parts    of    the    testimony    of    said    witness    , 

which  were  relevant,  competent,  and  material  to  the  question  then  under 
examination  were  suppressed  and  not  set  forth  in  the  said  exception,  in 
this,  that  following  the  word  "blank"  in  the  third  line  of  said  e.xception 
on  the  second  page  of  said  bill  of  exception  the  witness  said  "     *     *     *     ." 

3.  That  said  proposed  exception  is  untrue  in  this,  that  in  the  tenth 
line  of  said  exception  the  following  language  occurs,  ■•'***     ." 

Whereas,  in  truth  and  in  fact,  the  witness  did  not  so  testify. 

Second. 

Plaintiff  objects  to  the  Court's  signing  or  allowing  the  third  exception 
in  defendant's  proposed  bill  of  exceptions,  on  the  ground  that  it  does  not 
contain  all  the  evidence  properly  relating  to  the  subject  matter  therein 
referred  to. 

Third. 

Plaintiff  objects  to  the  Court  signing  or  allowing  the  third  exception 
set  forth  in  defendant's  proposed  bill  of  exceptions  upon  the  ground  that 
said  exception  as  proposed  sets  forth  more  than  what  in  fact  occurred 
at  the  time,  in  this,  that  counsel  for  the  defendant  in  their  said  proposed 
exception  said  that  they  objected  to  the  question  propounded  to  the  wit- 
ness   ,  upon  the  ground  that  it  was  incompetent,  irrelevant,  and 

immaterial  and  not  proper  rebuttal.  Whereas  in  fact  they  objected  to  the 
said  question  upon  the  ground  only  that  the  same  was  incompetent  and 
not  proper  rebuttal. 

Fourth. 

Plaintiff  objects  to  the  Court  signing  or  allowing  the  fourth  proposed 
exception  set  forth  on  page  six  of  the  bill  of  exceptions  proposed  by  de- 
fendant wherein  it  says  that,  <•  *  *  *  ."  on  the  ground  that  said  de- 
fendant did  not  except  to  said  instructions  in  writing.  Plaintiff  further 
objects  to  the  Court  granting  said  exception  five  on  the  ground  that  said 
instruction  mentioned  in  said  exception  was  1  to  27  instructions  requested 
by  defendant.  That  said  defendant  did  not  separately  except  to  the 
refusal  of  the  Court  to  give  any  single  instruction  requested,  and  did 
not  point  out  to  the  Court  the  ground  or  reason  for  its  exception  to  the 
refusal  of  the  Court  to  give  said  or  any  one  of  said  27  requests  to  in- 
struct, but  simply  took  one  general  exception  to  the  refusal  of  the  Court 
to  give  its  27  requested  instructions  in  the  following  language  only: 
"Defendant  excepts  to  the  refusal  of  the  Court  to  give  the  instructions 
requested  numbered  from  1  to  27  inclusive."  That  no  other  exception  was 
taken  by  defendant  to  said  requested  instruction  in  said  exception  men- 
tioned than  that  above  quoted. 
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Fifth. 

Plaintiff  objects  to  the  Court  allowing  and  signing  defendant's  proposed 
exception  number  five  on  the  same  ground  and  in  the  same  language  in 
which  plaintiff  objects  to  defendant's  proposed  exception  number  four. 

Plaintiff  moves  this  honorable  Court  to  amend  defendant's  proposed  bill 
of  exceptions  as  follows,  to  wit: 

First. 
Plaintiff  asks  the  Court  to  amend  defendant's  proposed  exception  num- 
ber one  by  inserting  after  the  word  "blank"  in  the  third  line  on  the  second 
page   of   said   proposed   bill   of   exceptions,   the   following   words,   to    wit: 

*  *     *     ;   also   to   strike   out  from   said  exception  the   following   words, 

•  *     *     .     Also  asks   that  the  following  words   be  inserted:      »     *     » 

Thirty. 

Plaintiff  asks  that  defendant's  proposed  exception  number  thirty  be 
amended  as  follows:  »  *  *  That  the  foregoing  be  stricken  out  of  said 
exception,  and  that  there  be  inserted  in  lieu  thereof  the  words  and  lan- 
guage plaintiff  asks  be  inserted  in  exception  twenty -eight. 

Plaintiff  asks  that  defendant's  proposed  bill  of  exceptions  be  amended 
as  follows:  That  immediately  following  defendant's  proposed  exception 
number  thirty-four,  there  be  inserted  and  added  to  said  proposed  bill  of 
exceptions  the  following,  to  wit:    *     *     * 

And  now,  in  furtherance  of  justice,  and  that  right  may  be  done,  the 
plaintiff  presents  the  foregoing  objections  and  amendments  to  defend- 
ant's proposed  bill  of  exceptions,  and  pray  that  the  said  objections  and  said 
amendments  may  be  allowed,  and  the  same  be  inserted  within  defendant's 
proposed  bill  of  exceptions. 


Attorney  for  Plaintiff. 
F.   851. 

— Notice  of  Dissent  to  Objections. 

[Title  of  Court  and  Cause.] 

To  the  plaintiff  above-named,  and  to — ,  Esquire,  and  , 

her  attorneys. 

Comes  now  the  Company  of  New  York,  the  defendant  above- 
named,  and  gives  notice  to  the  plaintiff  above-named,  and  to  , 

Esquire,  and  ,  Esquire,  her  attorneys,  that  the  said  defend- 
ant dissents  from  the  amendments,  and  each  of  them  proposed  by  plain- 
tiff to  the  said  defendant's  proposed  bill  of  exceptions,  served  and  filed 
herein,  which  said  proposed  amendments  to  said  proposed  bill  of  excep- 
tions were  served  on  said  defendant  on  the day  of ,  18 — . 

The   said  defendant   further   gives  notice  to   said   attorneys,   and  to   said 

plaintiff,  that  on  .  the  day  of  ,  18 — ,  at  the  hour 

of  ten  o'clock   in  the  forenoon,  or  as   soon   thereafter   as  counsel   can   be 

heard  at  the  courtroom  of  said  court  in  the  city  of  ,  that  the 
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said  defendant  will     present  the  proposed  bill  of  exceptions  and  said  pro- 
posed amendments  to  the  judge  of  said  court  for  settlement. 
Dated  this  day  of  ,  18 — . 


Attorneys  for  Defendant. 
F.  852. 
Order  that  Proposed  Bill  of  Exceptions  be  Amended. 
[Title  of  Court  and  Cause.] 

In  the  above- entitled  action,  tried  at term,  18 — ,  of  the  above 

entitled  court,  the  jurj'  having  returned  a  verdict  in  favor  of  plaintiff,  oj: 

the  day  of  ,  18 — ,  for  the  sum  of dollars,  and 

the  Court  having  by  consent  of  plaintiff,  and  at  the  request  of  the  de- 
fendant, made  an  order  extending  the  time  of  defendant  to  prepare,  serve, 

and  file  its  bill  of  exceptions  herein  until  the  day  of  ,  18 — , 

and  before  the  expiration  of  said  time,  to  wit,  on  the day  of , 

18 — ,  the  Court,  by  consent  of  plaintiff,  and  at  the  request  of  defendant, 
having  further   extended   the   time   of   said   defendant    to    prepare,   serve, 

and  file  its  bill  of  exceptions  herein,  until  the  day  of  ,  18 — , 

and  the  said  defendant  having,  on  the  — —  day  of  ,  filed  herein 

its  proposed  bill  of  exceptions  and  served  a  copy  thereof  upon  the  attorneys 
of  plaintiff,  and  the  Court  having  by  consent  of  the  defendant,  and  at  the 
request  of  plaintiff,  made  an  order  extending  the  time  of  said  plaintiff  to 
prepare,  serve,   and   file  her  objections   and  amendments  to   said  proposed 

bill  of  exceptions  until  the  day  of  ,  18^ — ,  and  said  plaintiff 

having  on  18 — ,  served   upon    defendant,   and   filed  herein   her 

objections  and  amendments  to  said  defendant's  proposed  bill  of  exceptions, 

and   said  defendant  having  on  the  day  of  ,   18 —  notified 

said  plaintiff  and  her  attorneys  of  its  dissent  to  said  proposed  amendments, 

and  to  each  of  them,  and  that  on  the  day  of ,  18 — ,  at  10 

o'clock  A.  M.,  or  as  soon  thereafter  as  counsel  could  be  heard,  at  the  court- 
room of  said  court,  in  the  city  of  ,  it  would  present  the  pro- 
posed bill  of  exceptions  and  said  amendments  to  the  Judge  of  said  court 
for  settlement,  and  the  defendants  having,  at  the  time  and  place  aforesaid, 
presented  said  proposed  bill  of  exceptions  and  said  proposed  amendments 
to  said  Judge  for  settlement,  and  the  Court  thereupon,  upon  motion  of 
the  plaintiff,  having  made  an  order  continuing  the  settlement  of  said 
proposed  bill  of  exceptions  of  defendant,  and  said  p  posed  amendments 
of   plaintiff,  and   said   defendants   dissent   to   said   amendments   until    the 

day  of  ,  18 — ,  at  ten  o'clock  A.  M.,  and  upon  said  day 

of  18 — ,  the  said  Court  having  made  and  entered  its  order  con- 
tinuing said   matter  imtil   the  day  of  ,   18 — ,   at  the   same 

hour;  now,  upon  this  day  of  ,  18 — ,  the  said  matter  coming 

on  regularly  to  be  heard,  the  plaintiff  appearing  by  her  attorneys,  , 

Esq.,  and  ,  Esq..  and  the  defendant  appearing  by  its  attorneys, 

,  and  .  and  the  same  being  heard,  it  is 

Ordered  by  the  Court   that   the  said  proposed   bill   of  exceptions  of  de- 
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feiidant  be  amended  as  proposed  by  plaintiff,  in  the  following  particulars 
only,  to  wit  [state  them]. 

Now  therefore,  it  appearing  to  the  Court  that  the  said  proposed  bill  of 
exceptions  has  been  amended  as  herein  directed,  let  the  same  be  settled, 
ailowwl,  and  certified. 

Done  in  open  Court  at  the  torm,  18—. 


Judge. 

Dated  ,  18—. 

The  foregoing  bill  of  exceptions  is  correct  in  all  respects,  and  is  hereby 
approved,  allowed,  and  settled  and  made  a  part  of  the  record  herein. 
Done  in  open  Court  at  the  term,    18 — ,   and  dated  this  day 

r.\     — ,     18—. 


Judge. 

F.  853. 
Order  Settling  Bill  of  Exceptions. 
[Title  of  Court  and  Cause.] 

This  cause  having  been  brought  on  regularly  before  the  Court   on  this 

,  18 — ,  upon  the  application  of  the  defendant  for  the  settling  and 

certifying  of  its  proposed  bill  of  exceptions  lately  filed  herein,  and  the 
time  for  such  settling  and  certifying  of  said  bill  of  exceptions  having 
been  duly  extended  by  orders  of  the  Court  and  by  the  stipulations  of 
the  parties  until  and  including  this  day,  and  the  parties  having  agreed 
together  in  respect  to  all  the  plaintiff's  proposed  amendments  to  said 
proposed  bill  of  exceptions,  and  all  of  said  amendments,  so  far  as  insisted 
on  by  the  plaintiff,  having  bet-n  embodied  in  said  proposed  bill  of  exceptions 
as  originally  filed  by  amendment  thereof  on  the  files  with  the  consent 
of  the  parties  and  the  Court — 

Now,  therefore,  on  motion  of  Messrs.  ,  the  defendant's  at- 
torneys, it  is  ordered  that  said  proposed  bill  of  exceptions  heretofore  filed 
by  the  defendant  in  this  cause  as  the  same  now  stands  amended  as  afore- 
said be  and  it  hereby  is  settled  as  the  true  bill  of  exceptions  in  this  cause, 
and  that  the  same,  as  so  settled,  be  now  and  here  certified  accordingly 
by  the  undersigned,  the  Judge  of  this  court,  who  presided  at  the  trial  of 
this  cause,  and  that  said  bill  nf  exceptions,  when  so  certified,  be  filed 
by  th'^  clerk. 


F.  854. 
Order  Settling   Bill   of   Exceptions. 

[Title  of  Court  and  Cause.] 

The  proposed  bill  of  exceptions  in  the  above -entitled  cause  was  served 
and  filed  on  the  twenty-first  day  of  April,  1896,  being  within  the  time 
allowed  by  the  order  of  this  Court.  The  counsel  for  plaintiff  applied  to 
and  procured  from  the  counsel  for  defendant  sundry  written  stipulations, 
giving  plaintiff  time  within  which  to  prepare,  serve,  and  file  amendments 
to  defendant's  proposed  bill  of  exceptions;  the  last  of  said  written  stipu- 
lations  gave  plaintiff  to   and   including   the   tenth   day   of   June,   1896,   in 
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whicli  to  prepare,  serve,  and  file  his  proposed  amendments  to  defendant's 
proposed  bill  of  exceptions.  On  the  tenth  tidy  of  June,  189G,  the  plain- 
tifl's  i)roposed  amendments  to  said  proposed  bill  of  exceptions  were  prt?- 
pared  and  served;  on  the  thirteenth  day  of  June,  189.3,  the  defendant  served 
and  filed  his  dissent  to  said  proposed  amendments,  and  gave  notice  to 
the  plaintiflf  and  his  attorneys  that  on  June  17,  1896,  he,  the  said  defend- 
ant, would  present  his  proposed  bill  of  exceptions  and  the  amendments 
proposed  thereto  to  the  Judge  who  tried  said  cause,  and  liave  the  same 
settled;  that  on  said  seventeenth  day  of  June,  1896,  defendant  did  pre- 
sent said  proposed  bill  of  exceptions  and  amendments  to  the  said  Judge 
for  settlement;  that  thereupon  the  plaintiff's  attorney,  being  present,  ob- 
jected to  the  settlement  of  said  bill  of  exceptions  upon  the  ground  that 
the  term  of  court  at  which  the  verdict  in  said  cause  was  rendered  and  the 
judgment  entered  had  expired,  and  no  order  of  Court  had  been  made 
continuing  the  matter  over  from  the  said  term  to  any  other  term  of  court. 
Said  objection  was  overruled  and  the  above  and  foregoing  bill  of  exceptions 
is  hereby  settled  and  allowed  by  me  this  day  of ,  18 — . 


Judge. 
F.   855. 
Defendant's   Bill  of  Exceptions   and   Demurrer  to   Evidence. 
[Title  of  Court  and  Cause.] 

Be  it  remembered  that  the  above-entitled  action  came  on  regularly  for 

trial  upon  the  calendar  of  said  Court  upon  the  day  of  ,   18 — , 

before    the   Hon.   ,   District    Judge,   sitting   in   and   holding   the 

above-entitled   Circuit    Court,   ,   Esq.,   and  ,    Esq., 

appearing  for  the  plaintiff,  and  appearing  as  attorney  for  the 

defendant. 

Thereupon  a  jury  was  duly  impaneled  and  sworn  to  try  the  said  cause, 
whereupon  the  following  proceedings  were  had,  to  wit   [evidence  set  out]. 

Testimony  of  witness  closed,  whereupon  the  defendant  rests,  and  the 
plaintiff  doth  likewise,  and  the  counsel  for  defendant  enters  a  demurrer  to 
the  CAadence  in  the  cause  (a) :  1st.  Because  the  evidence  shows  that 
the  deceased  met  his  death — received  the  injuries  resulting  in  his  death — 
while  engaged  in  a  violation  of  law,  and  while  under  the  influence  of  such 
violation  of  law,  to  wit,  gambling  with  dice  for  money,  in  violation  of 
the  laws  of  the  State  of  Washington.     Further  because  the  evidence  shows 

that  the  deceased,  ,  met  his  death  while  allowing  and  permitting 

gambling   for  money   to  be  carried   on   upon  his   premises   in   the   city   of 

,  in  the  Hotel  ,  for  money,  which  was  a  violation  of  the 

Penal  Code  of  the  State  of  .     Because  the  evidence  shows  that 

the  deceased, — -,  at  the  time  he  received  the  injuries  resulting  in 

his   death,  was   under   the   influence   of  the   violation   of   law  described   ia 
the  preceding  paragraph. 

Because   the  evidence  shows  that   the  deceased, ,  at  the  time 

when   he  signed   his   application   for   the  insurance   sued  upon,  had   in    full 
force  and  validity  a  policy  for  two  thousand  dollars  in  the  ,  and 
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was  tliorcfore  guilty  of  a  broacli  of  warranty,  rendering  the  insurance 
sued  upon  under  its  terms  absolutely  void. 

Upon  the  ground  that  the  evidence  shows  that  the  plaintiff  has  failed 
to  make  out  her  case  in  any  particular.     Upon  the  ground  that  the  evidence 

shows  that  at  time  the  deceased, ,   signed    his   application   for 

the  insurance  sued  upon  in  this  cause,  and  before  and  after  that  time,  he 
was  engaged  in  tending  bar  within  the  meaning  of  the  term  "not  tending 
bar"  in  tlie  application  made  for  insurance,  and  was  therefore  guilty  of 
a  breach  of  warranty. 

Because  the  evidence  shows  that  the  plaintiff  is  not,  in  any  view  of  the 
law  and  the  facts  proved  by  her,  entitled  to  recover,  and  we  therefore 
move  the  Court  for  a  peremptory  instruction  in  favor  of  the  defendant. 

Which  demurrer  is  by  the  Court  overruled  and  motion  denied,  and  an 
exception  noted  for  the  defendant. 

Here  counsel  for  the  defendant  moves  the  Court  to  strike  from  the 
record  in  the  cause  and  instruct  the  jury  not  to  consider  certain  evidence, 
on  the  ground  that  the  same  is  irrelevant,  immaterial,  and  incompetent, 
and  insufficient  to  change  the  force  of  the  written  application  admitted  to 
have  been  signed  by  the  insured,  -which  motion  is  by  the  Court  denied, 
and  an  exception  noted  for  the  defendant. 

Whereupon  counsel  for  defendant,  in  addition  to  the  reasons  already 
urged  in  the  demurrer  to  the  evidence,  further  demurs:  Because  the  evi- 
dence shows  that  the  plaintiff  submitted  to  the  defendant  proofs  of  loss 
upon  the  policy  sued  upon  herein,  which  show  affirmatively  no  claim  against 
the  defendant  upon  the  policy  sued  upon,  and  that  the  plaintiff  is  thereby 
estopped  from  making  any  claim  in  this  action;  the  defendant  having  re- 
jected the  claim  relying  upoTi  the  facts  stated  in  the  proof  of  loss,  which 
additional  groiuids  are  considered  by  the  C'onrt  as  a  part  of  the  original 
demurrer,  and  are  by  the  Court  overruled,  and  an  exception  allowed  to  the 
defendant. 

The  foregoing  testimony  and  exhibits  include  all  the  evidence  introduced 
by  eitlier  party,  relating  to  the  making  of  the  warranties  set  out  in  the 
answer  of  the  defendant  in  respect  to  additional  insurance  and  in  respect 
to   the    insured    being    a    bartender,    and    relating    to    the    breach    of    said 

warranties  by  said  . .  and  they  include  all  the  evidence  introduced 

by  either  party  as  to  any  mistake,  misunderstanding,  and  inaccuracy  re- 
lating to  said  warranties,  and  also  include  all  the  evidence  introduced  by 

either  party  as  to  the  cause  of  the   shooting  and  the  insured  

having  been  engaged  in  gambling  at  and  immediately  prior  to  the  shoot- 
ing; they  include  all  the  evidence  given  by  both  parties  upon  the  trial, 
and  include  the  opening  statement  of  counsel  for  plaintiff  in  full  as  to 
the  facts  upon  which  the  questions  of  law  in  the  ease  hinge.  Case  closed, 
except  argument. 

The  defendant  thereupon,  before  the  jury  retired  and  before  argument 
of  the  cause,  in  writing  requested  the  Court  to  instruct  the  jury  among 
other  things,  as  follows   [here  follows  the  instruction]. 

Which  instruction  the  Court  refused  to  give,  and  thereupon,  while  the 
jury    was    still    at    the    bar,    the    defendant,    by    its    counsel,    excepted    in 
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writing  to  the  refusal  of  the  Court  to  give  the  aforesaid  secmid  instruction, 
and  said   exception   was   by   the   Court  allowed. 

Counsel  then  proceeded  with  their  argument,  and  the  Court  having  an- 
•nounced  that  he  would  submit  tlie  cause  to  the  jury,  the  defendant,  not 
waiving  its  prayer  for  instructions  and  its  exceptions  to  tlie  refusal  there- 
of, but  excepting  to  the  action  of  the  Court,  requested  the  Court  to  submit 
to  the  jury  the  following  special  issues  or  interrogatories,  and  to  direct 
the  jury  to  find  specifically   thereof   [here  follow   the  special   issues]. 

And  thereupon,  aniong  other  things,  the  Court  instructed  the  jury  as 
follows   [follow  the  instructions  by  the  Court] . 

To  which  comments,  remarks,  and  modifications  of  the  instructions 
given  the  defendant  excepted  in  writing  before  the  jury  retired,  and  its 
exception  was  by  the  Court  allowed. 

The  defendant,  among  other  things,  prayed  the  Court  to  give  to  the 
jury  the   following  instruction    [set   it  out]. 

And  the  Court  in  giving  said  instruction  modified  it  so  as  to  read  as 
follows,  etc. 

To  which  modifications  of  said  instructions  defendant  excepted  in  writ- 
ing before  the  jury  retired,  and  its  exception  was  by  the  Court  allowed. 

And  the  Court  instead  of  submitting  the  interrogatories  for  special 
findings  to  the  jury,  as  requested  by  the  defendant,  submitted  to  the 
jury  the  following,  etc. 

To  which  refusal  to  submit  the  special  findings  or  interrogatories  pro- 
posed by  defendant  the  defendant's  counsel  excepted  in  writing  before  the 
jury  retired,  which  exception  was  allowed. 

The  jury  then  retired  in  charge  of  a  bailiff".  After  a  short  absence  the 
jury  returned  a  verdict  for  the  plaintiff,  and  assessed  her  damages  at  the 
sum  of  dollars. 

See  Standard  Life  Ins.  Co.  v.  Fraser,  76  Fed.  Rep.  705;  44  U.  S.  App.  6t)4. 

Ante,  §  . 

F.  856. 
Order  Allowing  Amendments  and  Settling  Bill  of  Exceptions. 
[Title  of  Court  and  Cause.] 

The  cause  having  come  on  regularly  to  be  heard  upon  the  bill  of  ex- 
ceptions as  proposed  by  the  defendant,  and  amendments  thereto  proposed 
by  the  plaintiff,  and  the  plaintiff  appearing  by  ,  and  the  de- 
fendant by  ,  it  is  by  the  Court  ordered  that  the  first,  eleventh,. 

fourteenth,  and  sixteenth  amendments  proposed  by  the  plaintiff'  be  allowed 
by  mutual  consent,  and  that  all  other  amendments  proposed  by  the  plaintiff 
and  dissented  from  and  objected  to  by  the  defendant  be,  and  the  same  are, 
hereby  disallowed  and  rejected;  and  it  is  by  the  Court  ordered  and  con- 
sidered that  a  copy  of  the  entire  charge  of  the  Court  to  the  jury  (a)  be 
annexed  to  the  bill  of  exceptions  and  known  as  '"Schedule  A,"  and  that 
with  the  addition  of  said  schedule  the  bill  of  exceptions,  as  corrected  and 
amended  by  interlineation,  be  settled  and  allowed  and  made  a  part  of 
the  record  herein. 

Dated  ,  18—.  • , 

Judge. 
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F.  857. 
Order  Settling  Bill  of  Exceptions. 
[Title  of  Court  and  Cause.] 

The  foregoing  bill  of  exceptions,  with  the  addition  thereto  of  schedule 
"A,"  containing  the  entire  charge  of  the  Court  to  the  jury,  is  correct  in 
all  respects,  and  is  hereby  approved,  allowed,  and  settled,  and  made  a 
part  of  the  record  herein. 

Dated  this day  of  ,  18 — ,  a  day  of  the  ,  18 — ,  term,  and 

done  in  open  Court. 


Judge. 
F.  858. 
Notice  of  Filing  Bill  of  Exceptions  and  Demurrer  to  Evidence. 
[Title  of  Court  and  Cause.] 

To  the  above-named  plaintiff  and  to  Messrs. . 

You  and  each  of  you  are  hereby  notified  that  the  defendant  in  the 
above-entitled  cause,  desiring  and  intending  to  prosecute  a  writ  of  error 
from  the  judgment  of  the  above-entitled  Court  in  the  above-entitled  cause, 

entered   on  ,   18 — ,   has   prepared   and   this  day   filed   in    tlu' 

office  of  the  clerk  of  the  above-entitled  Court  and  presented  to  the  Hon. 
,  the  judge  who  tried  the  above-entitled  cause,  its  bill  of  ex- 
ceptions and  its  demurrer  to  the  evidence,  a  copy  of  which  is  lierewith 
this  day  served  upon  you. 


Attorney   for  defendant. 
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PETITIONS  FOR  WRITS  OF  ERROR  AND  APPEAL,  AND  ALLOWANCE. 

F.  865.     Petition   for  a  writ  of  error  and  supersedeas  by  a  defendant. 

F.  866.     Order  allowinjj  writ  of  error. 

F.  867.     Petition    for   writ  of  error  by  defendants   and  allowance. 

F.  868.     Petition  for  writ  of  error  in   forma  pauperis. 

F.  869.     Order  allowing  writ  of  error. 

F.  870.     Petition  on  appeal  with  allowance  indorsed. 

F.  871.     Petition   for  allowance  of   appeal   with   supersedeas. 

F    872.     Order  fixing  hearing  of  application  for  interlocutory  appeal   and 

suspending  operation  of  interlocutory  order. 
F.  873.     Petition    for   order   allowing   appeal    with   supersedeas    in    patent 

case  by  unsuccessful  plaintiff. 
F.  874.     Order  allowing  appeal. 
F.  875.     Petition  for  order  allowing  appeal  from  a  final  decree  made  after 

mandate  on  former  appeal. 
F.  876.     Order  allowing  appeal  with  directions  allowing  record  to  consist 

of  transcript  on  former  appeal  and  subsequent  proceedings. 
F.  877.     Petition  for  order  allowing  appeal  from  interlocutory  injunction. 
F.  878.     Order  allowing  appeal. 

F.  879.     Notice  of  appeal   in   admiralty  by   libelant. 
F.  880.     Petition  for  allowance  of  appeal  in  admiralty. 
F.  8&L     Notice  of  appeal  in  admiralty  by  respondent. 
F.  882.     Petition   for   appeal   in   admiralty. 
F.  883.     Order  allowing  appeal  in  admiralty. 

F.  865. 
Petition  for  a  Writ  of  Error  and  Supersedeas  by  a  Defendant. 
[Title  of  Court   (lower  Court)   and  Cause.] 
XY,  defendant  in  the  above- entitled  cause,  feeling  himself  aggrieved  by 

the  verdict  of   the   jury,  and  the   judgment   entered  on  the   day  of 

,   18 — ,  comes  now  by  M  and  N,  his  attorneys,   and  petitions   said 

Court  for  an  order  allowing  said  defendant  to  prosecute  a  writ  of  error 

to  the  honorable  the  United  States  Circuit  Court  of  Appeals  for  the  

Circuit,  under  and  according  to  the  laws  of  the  United  States  in  that  be- 
half made  and  provided,  and  also  that  an  order  be  made  fixing  the  amount 
of  security  which  the  defendant  shall  give  and  furnish  upon  said  writ  of 
error,  and  that  upon  the  giving  of  such  security  all  further  proceedings  in 
this  Coui-t  be  suspended  and  stayed   until  the  determination  of  said   writ 
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of  error  by  the  United  States  Circuit  Court  of  xlppeals   for  the  

Circuit. 

And  your  petitioner  will  ever  pray. 


Attorneys  for  defendant. 
F.  866. 
Order  Allowing  Writ  of  Error. 

At  a  stated  term,  to  wit,  the  term,  A.  D.  18—,  of  the  Circuit 

Court    of    the    United    States    of    America,    of    the    .Judicial 

Circuit,   in    and    for   the   — ■ District    of   ,   held    at    the 

courtroom    in    tlie    city    of ,    on    ,    the    

day  of ,  in  the  year  of  our  Lord  one  thousand  . 

Present:  The  Honorable  ,  Circuit  Judge. 

[Title  of  Cause.] 

Upon  motion  of ,  Esq.,  attorney  for  defendant,  and  upon  filing 

a  petition  for  a  writ  of  error  and  an  assignment  of  errors,  it  is  ordered 
that  a  writ  of  error  be  and  hereby  is  allowed  to  have  reviewed  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Circuit  the  judg- 
ment heretofore  entered  herein,  and  that  the  amount  of  bond  on  said 
writ  of  error  be,  and  hereby  is,  fixed  at  $500. 

F.  867. 

Petition  for  Writ  of  Error  by  Defendants  and  Allowance. 

[Title  of  Court  (trial  Court)   and  Cause.] 

To  the  Honorable  Judges  of  the  United  States  Circuit  Court  of  Appeals, 

Judicial  Circuit: 

Comes  now  the  above-naired  defendants,  and  each  of  them,  by  their 
respective  attorneys,  and  complain  that  in  the  record  and  proceedings 
had  in  said  cause,  and  also  in  the  rendition  of  the  judgment  in  the  above- 

<>ntitled    cause    in    said    United    States    Circuit    Court,    ■ — -    Circuit, 

District  of  ,  at  term  thereof,  A.   D.   18—,  against 

said  defendants,  on  the  day  of  November,   18 — ,  manifest  error  hath 

happened  to  the  great  damage  of  said   defendants. 

Wherefore,  said  defendants,  and  each  of  them,  pray  for  the  allowance 
of  a  writ  of  error,  and  for  an  order  fixing  the  amount  of  bond  for  a  super- 
sedeas in  said  cause,  and  for  such  other  orders  and  process  as  may  cause 
the  same  to  be  corrected  by  the  said  United  States  Circuit  Court  of  Ap- 
peals for  the  — — Judicial  District. 

Dated  this  day  of  ,  A.  D.  18—. 

PAGE  &  ELLS,  and 
JOHN  T.  CAREY. 
Attys.  for  defendants. 
Allowed: 

WM.  W.  MOPvROW, 
Judge. 
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F.  8(18. 
Petition  for  Writ  of  Error  in  Forma   Pauperis. 
[Title  of  Court   (C.  C.  App.)   and  Cause.] 

To   the    Honorablo   judges   of  the   I'nited   States  Circuit  Court   of  Appi-als 
for   the    Ninth    Circuit. 

Now  comes  Oswald  Sommer,  plaintiff  in  error,  and  petitions  this  Hon- 
orable Court  to  allow  a  writ  of  error  to  be  directed  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Washington,  Western  Division, 
to  remove  to  this,  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  for  a  review  thereof,  the  record  in  the  case  lately  i)ending 
in  said  Court  below,  wherein  above-named  plaintiff  in  error  was  i)laintiff 
and  the  above-named  defendant  in  error  was  defendant,  and  particularly 
the  record  of  the  judgment  rendered  by  said  Circuit  Court  in  the  said 
cause,  wherein  the  said  Court  below  sustained  the  demurrer  of  the 
defendant  to  the  amended  complaint  of  the  plaintiff,  and  dismissed  the  said 
plaintiff's  said  cause  at  his  costs;  said  judgment  was  duly  entered  on 
record  therein  on  the  fifteenth  day  of  October,  1897;  that  plaintiff  be  al- 
io ./ed  to  perfect  this  appeal  without  filing  a  bond  as  required  by  law,  and 
T.ithout  costs  and  fees  of  the  clerk  or  other  officers  of  this  Court,  upon 
his  affidavit  made  and  filed  in  this  cause  according  to  law. 

Your  petitioner  respectfully  states  that  he  has  this  day  filed  herewith 
his  assignment  of  errors  committed  by  the  Court  below  in  said  cause,  and 
intended  to  be  urged  by  your  petitioner  and  plaintiff  in  error  in  the  prose- 
cution of  this  iiis  suit  in  error. 

Dated  Oct.  27,  1897. 


Attorney  for   plaintiff  in  error. 
F.   869. 
Order  Allowing  Writ  of  Error. 
Let  a  writ  of  error  in  the  above  cause  issue  as  prayed  for  in  the  peti- 
tion, without  costs  or  fees  of  clerk  or  other  officer  of  this  Court,  and  with- 
out filing  the  necessary  bonds  on  appeal. 
Dated  Oct.  27,  1897. 

C.  H.  HANFORD, 
United  States  District  Judge  and  one  of  the  judges  of  the  United  States 
Circuit    Court    of    Appeals    for    the    Ninth    Circuit,    presiding    at    the 
Circuit  Court   for  the   District   of  Washington. 

F.  870. 
Petition   on  Appeal   with  Allowance  Indorsed. 
tTitle  of  Court  and  Cause.] 

To  the  Honorable  C.  H.  Hanford,  District  Judge,  and  one  of  the  judges 
of  the  above-named  Court,  presiding  therein: 
The  above-named  complainant  in  the  above-entitled  cause.  New  York 
Guaranty  and  Indemnity  Company,  trustee,  and  George  W.  Bird  and 
iS.  Z.  Mitchell,  as  receivers  in  said  cause  of  the  property  of  the  above-named 
Tacoma  Railway  and  Motor  Company,  one  of  tho  defendants  therein,  con- 
ceiving themselves   aggrieved   by  the  order  and   decree   made  and   entered 
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by  the  above-named  Court  in  the  above-entitled  cause  under  date  of  March 
31,  1897,  wherein  and  whereby,  among  other  things,  it  was  and  is  or- 
dered and  directed  that  the  clerk  of  said  Court  pay  out  of  the  funds  on 
deposit  in  said  cause,  to  the  above-named  intervenor  Broderick  &  Bascom 
Rope  Company,  or  to  its  counsel,  :Murray  &  Christian,  the  sum  of  six 
hundred  twenty  and  45-100  dollars  ($020.45),  being  the  principal  amount 
of  the  judgment  and  costs  embraced  in  the  claim  of  said  intervenor  Brod- 
erick &  Bascom  Rope  Company  set  forth  in  its  petition  mentioned  in 
said  order,  do  hereby  appeal  to  the  United  States  Circuit  Court  for  the 
Ninth  Circuit  from  said  order  and  decree,  and  particularly  from  that 
part  thereof  which  directs  said  clerk  to  pay  said  intervener's  claim  as 
aforesaid,  for  the  reasons  set  forth  in  the  assignment  of  errors  which  is 
filed  herewith;  and  they  pray  that  this  their  petition  for  their  said 
appeal  may  be  allowed,  and  that  a  transcript  of  the  record,  proceedings, 
and  papers  upon  which  said  order  was  made,  duly  authenticated,  may  be 
sent  to  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
Dated    April    30,    1897. 

BURKE,  SHEPARD  &  WOODS,  and 
BURKE,   SHEPARD   &  McGILVRA, 
Solicitors  for  New  York  Guaranty  and  Indemnity  Company,  complainant. 

CRO^^^.EY  &  GROSSCUP, 
Solicitors  for  George  B.  Bird  and  S.  Z.  Mitchell,  as  receivers  of  the  prop- 
erty of  the  defendant  Tacoma  Railway  and  Motor  Company,  in  said 
cause. 

ORDER. 

The   foregoing  petition  on   appeal   is  granted,  and  the   claim   of  appeal 
therein    made    is    allowed. 

Done  in  open  Court,  this  May  5,   1897. 

C.   H.   HANFORD, 
District  Judge,  and  one  of  the  judges  of  said  United  States  Circuit  Court, 

presiding  therein. 

F.  871. 

Petition  for  Allowance  of  Appeal  with  Supersedeas. 

[Title  of  Court  and  Cause.] 
The  above-named  complainant  conceiving  itself  aggrieved  by   the  order 

and  decree  made  and  entered  in  the  above-entitled  cause  on  the day  of 

May,  18 — ,   wherein   and  whereby   it   was   ordered,  adjudged,   and   decreed 
that  the  receivers  in  this  cause  within  thirty  (30)   days  from  the  date  of 

said  order  and  decree,  pay  over  to  counsel  for  the  said  petitioner,  , 

or  to  the  clerk  of  said  Court,  for  said  petitioner,  the  said  judgment  and 

costs,  amounting  to  the  sum  of  dollars,  does  hereby   appeal   from 

the   said  order   and  decree  of  ,    18—,   to   the  United   States   Circuit 

Court  of  Appeals  for  the  Circuit,   for  the  reasons  specified   in   the 

assignment  of   errors   filed   herein,  and  it   prays   that  this   appeal   mny   be 
allowed,  and  that  a  transcript  of  the  record,  papers,  and  proceedings  upon 
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which  said  order  and  decree  was  made,  duly  authenticated,  may  be  sent 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Circuit. 


Solicitors   for   complainant 


F.  872. 
Order  Fixing  Hearing  of  Application  for  Interlocutory  Appeal   and  Sus- 
pending Operation  of  Interlocutory  Order. 
[Title  of  Court  and  Cause.] 

Now,  on  this  day  of  18 — ,  the  said  complainant,  , 

having  duly  filed  in  this  Court  its  assignment  of  errors  and  claim  of  api>eal, 
and  for  a  supersedeas  to  the    L'nited  States  Circuit   Court  of  Appeals  for 

the  ■ — ■ Circuit,  from  that  certain  order  and  decree  entered  in  the 

above -en  titled  cause  on  the day  of ,  18 — ,  wherein  it  was  or- 
dered and  adjudged  that  the   receivers,  etc.    [as  in  petition.] 

It  is   hereby  by  the  Court  ordered  that  the  hearing  for   the   allowance 

of  said  claim  of  appeal  be,  and  the  same  hereby  is,  fixed  for  the  day 

of .  18 — .  at  the  hour  of  ten  o'clock  in  the  forenoon,  at  the  United 

States  courtroom  in  the  city  of 

(b)  And  it  is  further  ordered  by  the  Court  that  pending  the  hearing 
and  determination  of  said  application  the  execution  of  the  order  here- 
tofore made  in  said  cause  on  the  day  of  May,  ,  be   siispended. 


F.  873.  Judge. 

Petition  for  Order  Allowing  Appeal  with  Supersedeas  in  Patent  Case  by 

Unsuccessful  Plaintiff. 
[Title   of  Court  and  Cause.] 

The    complainants    herein,    AB    Company,    feeling    themselves    aggrieved 

by  the  decretal  order  made  by  said  Court  on  the  day  of  ,  18 — , 

and  the  decree  of  dismissal  made  and  entered  on  said  day  in  pursuance 
of  said  order,  Avhereby  it  adjudged  and  decreed  that  the  respondent  herein 
had  not  infringed  upon  the  rights  of  the  said  complainants  in  and  under 
two  certain  letters  patent  of  the  United  States,  viz.:  .  .  .  and  owned 
by  said  complainants,  being  the  letters  patent  sued  on  herein,  and 
decreed  that  complainants'  bill  filed  in  said  cause  be  dismissed  with  costs 

to  the  respondent,  now  come  by  their  solicitor  and  counsel,  Esq., 

and  petition  the  said  Court  for  an  order  allowing  said  complainants  to 
prosecute    an    appeal    from    said    decree    to    the    Honorable    United    States 

Circuit  Court  of  Appeals,  for  the  Circuit  vmder  and  according  to 

the  laws  of  Congress,  and  the  statutes  of  the  United  States,  in  such  cases 
made  and  provided,  and  also  that  an  order  be  made  fixing  the  amount 
of  security  which  complainants  shall  give  and  furnish  upon  such  appeal, 
and  that  upon  the  giving  of  such  security  all  further  proceedings  in 
this  Court  be  suspended  and  stayed  until  the  determination  of  said  appeal 
by  said  United  States  Circuit  Court  of  Appeals  for  the  Circuit. 

And  your  petitioners  will   ever  pray,  etc. 


Solicitor   for  complainants- 
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F.  874. 
Order  Allowing  Appeal. 

At  a  stated  term,  to  wit,  tlie  term,  A.   D.   18—,  of  the  Circuit 

Court  of  the  United  States  of  America,  of  the  — Judicial  Cir- 
cuit, in  and  for  the  District  of  — ,  held  at  the  court- 
room  in  the  city  and  county  of  ,  on  ■ ,  the  — —  day 

of  ,  in  the  year  of  our  Lord  one   thousand  eight   hundred   and 


Present:   The  Honorable  ,  United   States  Circuit   Judge  for  the 

Circuit,  sitting  in  equity. 


[Title  of  Cause.] 

On  motion  of  ,  Esq.,  solicitor  and  of  counsel   for  complainants, 

it  is  ordered  that  an  appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Circuit,  from  the  final  decree  heretofore  filed  and  en- 
tered herein,  be,  and  the  same  hereby  is  allowed,  and  that  a  certified 
transcript  of  the  record,  testimony,  exhibits,  stipulations,  and  all  pro- 
ceedings herein  be  forthwith  transmitted  to  said  United  States  Circuit 
'Court  of  Appeals.     It  is  further  ordered  that  the  bond  on  appeal  be  fixed 

at  the  sum  of  dollars,  the  same   to  act   as  a   supersedeas  bond, 

and  also  as  a  bond  for  costs  and  damages  on  appeal. 

Dated  ,   18—  , 

Circuit   Judge. 
F.  875. 
Petition  for  Order  Allowing  Appeal  from  a  Final  Decree  Made  after  Man- 
date on  Former  Appeal. 
[Title  of  Court  and  Cause.] 

Petition  of  complainants  for  an  order  allowing  an  appeal  from  the 
final   decree  heretofore   entered  in  this  case,  to  the  United   States  Circuit 

Court  of  Appeals   for  the   Circuit. 

AB  and  CD,  complainants  in  the  above-entitled  cause,  feeling  them- 
selves aggrieved  by  the  final  decree  heretofore  made  and  entered  by  this 
Court  in  this  cause  on  the  day  of  ,  18 — ,  whereby  it  was  or- 
dered, adjudged,  and  decreed  that  the  said  cause  be  dismissed,  and  that 
the    said    respondent    XY    have    judgment    against    the    said    complainants 

AB  and  CD  for  costs  amounting  to  ,  come  now  by  MN,  as  solicitor 

and  counsel,  and  petition  this  Court  for  an  order  allowing  them,  the  said 
complainants,  to  prosecute  an  appeal  on  the  said  final  decree  to  the  Hon- 
orable United   States   Circuit   Court  of  Appeals   for  the   Circuit, 

under  and  according  to  the  laws  of  the  United  States  in  that  behalf 
made  and  provided,  and  also  that  an  order  be  made  fixing  the  amount  of 
security  which  the  complainants  shall  give  and  furnish  upon  such  appeal, 
and  upon  the  giving  of  such  security  all  further  proceedings  in  this  Court 
"be  superseded  and  stayed  until  the  determination  of  the  said  appeal  by  the 

said  United  States  Circuit  Court  of  Appeals  for  the Circuit. 

And  your  petitioner  will  ever  pray.  etc. 


Solicitors   and   of  counsel   for  complainants. 
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F.  87G. 

Order   Allowing   Appeal    with    Directions    Allowing   Record   to    Consist   of 

Transcript  on  Former  Appeal  and  Subsequent  Proceedings. 

At   a   stated   term,  to  wit,   the term,  A   D.    18 — ,  of   the   Circuit 

Court  of  the  United  States  of  America,  of  the  -ludicial 

Circuit,    in   and    for   the District   of   ,    held    at    the 

courtroom    in    the   city    of   ,   on   ,    the    

day  of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  . 

Present:  The  Honorable  — — - — - — ,  Circuit  Judge. 
■[Title  of  Cause.] 

On  reading  and  filing  the  petition  of  AB  and  CD,  complainants  herein,  for 
an  order   allowing   an   appeal,  and  the   assignment   of   errors   herein   made 

and  filed  by  the  said  AB  and  CD,  on  motion  of  ,  Esq.,  of  counsel 

for  said  complainants  and  appellants,  ,  Esq.,  counsel  for  re- 
spondent being  present,  and  having  withdrawn  tiie  objections  of  respond- 
ent  to   the   allowance   of   appeal   herein,  it   is  ordered   that   an   appeal   lo 

the    United    States    Circuit    Court    of    Appeals    for    tiie    — —   Circuit, 

from  the   final   decree   heretofore   made,  entered,   and   filed   herein   on   the 

day  of ,  A.  D.  18 — ,  be  and  the  same  is  hereby  allowed,  and 

that   a    transcript    of   the   record    be    forthwith    transmitted    to    the    said 

United    States   Circuit   Court   of    Appeals    for   the   Circuit,    said 

record  to  consist  of  a  printed  copy  of  the  transcript  of  the  record  here- 
tofore used  on  appeal  from  the  interlocutory  decree  taken  by  VW  here- 
with produced  by  complainants  and  left  with  the  clerk  to  be  annexed 
to  the  transcript,  together  with  a  transcript  of  all  proceedings  had  and 
taken  in  the  case  subsequent  to  said  appeal. 

It  is  further  ordered  that  the  amount  of  the  security  on  appeal   herein 
to   be    furnished   by   the   said   AB   and   CD   be,   and   the   same    is    hereby, 

fixed  at  the  sum  of  ,  and  that,  upon  the  making  and  filing  with 

the  clerk  of  this  Court  of  a  good  and  sufficient  bond  in  said  sum  by  the 
said  AB  and  CD,  all  further  proceedings,  including  execution  on  said 
final  decree,  be  superseded  and  stayed  until  the  final  determination  of 
said  appeal  by  the  said  United  States  Circuit  Court  of  Appeals,  and  until 
the  further  order  of  this  Court. 

And  the  said  ,  Esq.,  counsel   for  respondent,   having  objected 

to  the  allowance  of  any  order,  or  the  filing  of  any  bond  which  will  stay 
execution  as  to  costs  allowed  in  the  mandate  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the Circuit  heretofore  filed  and  entered 

herein,  it  is  ordered  that  respondent  be,  and  hereby  is,  allowed  an  exception 
to  such  part  of  the  foregoing  order  as  grants  a  stay  of  execution  as  to 
said  costs. 

F.  877. 
Petition  for  Order  Allowing  Appeal  from  Interlocutory  Injunction. 
[Title  of  Court  and  Cause.] 

Come  now  the  above-named  respondents,  VW  and  XY.  conceiving  tiicm- 
selves   to   be    aggrieved   by   the   interlocutory    order   made   and   entered   in 
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the   above- entitled   cause    in    the    above- entitled    Court    on    the   day 

of  ,   18 — ,  wherein   and  whereby   it   was   ordered   and   decreed   that 

the  respondents,  pending  the  final  hearing  and  decree  herein,  be  enjoined 
from  using  devices  or  inventions  described  and  covered  by  reissued  letters 

patent  of  the  United  States  numbered sued  upon  in  said  cause  and 

described  in  complainant's  amended  bill  of  complaint,  and  by  which  in- 
terlocutory order  complainant  was  awarded  a  preliminary  injunction 
against  the  said  respondents,  hereby  petition  said  Court  for  an  order 
allowing  said  respondents,  and  each  of  them,  to  prosecute  an  appeal  from 
said  interlocutory  order  granting  said  preliminary  injunction  to  the  hon- 
orable, the  United  States  Circuit  Court  of  Appeals  for  the Circuit. 

under  and  according  to  the  laws  of  the  United  States  in  that  behalf  made 
and  provided,  and  also  that  an  order  be  made  fixing  the  amount  of  se- 
curity which  the  said  respondents  shall  give  and  furnish  upon  such  appeal,, 
and  that  upon  the  giving  of  such  security  all  further  proceedings  in  this 
Court  be   suspended   and   stayed   until   the   determination   of   said   appeal 

by  said  United  States  Circuit  Court  of  Appeals  for  the  Circuit. 

And   your   petitioner   will   ever    pray,   etc. 


Solicitor  for  VW. 


Solicitor   for  XY. 

,  of  Counsel. 

F.  878. 
Order  Allowing  Appeal. 

[Title  of  Court  and  Cause.] 

Upon  motion  of  ,  Esq.,  counsel  for  respondents,  and  on  filing- 
petition  of  VW  and  XY  for  order  allowing  appeal,  together  with  an  as- 
signment of  errors,  it  is  ordered  that  an  appeal  be  and  is  hereby  allowed 

to  the  United   States   Circuit   Court  of  Appeals   for  the  Circuit 

from   the   interlocutory   order   entered   ,    18 — ,   granting   injunction. 

pendente  lite  against   respondents   herein;    that  the  amount  of   the   bond 

upon  said  appeal  be,  and  hereby  is  fixed  at  the  sum  of  dollars. 

and   that   a   certified   transcript  of  the   record   and   proceedings   herein   be 
forthwith  transmitted  to  the  said  United  States  Circuit  Court  of  Appeals. 


Judge. 


F.  879. 
Noice  of  Appeal  in  Admiralty  by  Libelant. 


[Title  of  Court  and  Cause.] 

To  the  Earnmoor  Steamship  Company,  Limited,  and  to  Messrs.  Page 
&  Eells,  its  proctors: 
You  are  hereby  notified  that  the  New  Zealand  Insurance  Company, 
respondent  in  the  above-entitled  cause,  intends  to  and  hereby  does  appeal 
from  the  final  decree  of  the  District  Court  of  the  United  States,  in  and 
for  the  Xorthern  District  of  California  entered  in  the  above-entitled  actioa 
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on    the    twenty-sixth    day    of   Juno,    ISOO.    to    the    United    States   Circuit 
■Court   of  Appeals    for  the   Ninth  Circuit. 
Dated   at   San   Francisco,   July   3,    189G. 

ANDROS  &  FRANIk, 
Proctors  for  respondent. 
Service  of  a  copy   of   within   notice   of   appeal   acknowledged   this   third 
day  of  July,  1896. 

PAfiE  &  EET>LS, 
Proctors  for  libelant. 
F.  880. 
Petition  for  Allowance  of  Appeal  in  Admiralty. 
[Title   of  Court  and  Cause.] 

To  the  Honorable  William  W.  Morrow,  Judge  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  California: 
And  now,  by  its  proctors,  Messrs.  Andros  &  Frank,  comes  the  New 
Zealand  Insurance  Company,  respondent  in  the  above-entitled  cause,  and, 
having  filed  with  the  clerk  of  said  District  Court  an  assignment  of  errors, 
prays  this  Honorable  Court  to  allow  an  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from  the  final  decree  of  the 
District  Court  in  the  above-entitled  cause,  entered  on  the  twenty-sixth 
-day  of  August,   1896. 

Dated  at  San  Francisco,  the  seventh  day  of  August,  1896. 

ANDROS    &    frank;, 
Proctors  for  respondent. 
F.  881. 
Notice  of  Appeal  in  Admiralty  by  Respondent. 
[Title  of  Court  and   Cause.] 

To  Alexander  Woodside  and  Isabella  Woodside,  his  wife.  Libelants, 
and  to  Messrs.  Page  &  Eells,  their  Proctors: 
You  are  hereby  notified  that  the  Canton  Insurance  Office,  Limited,  re- 
spondent in  the  above-entitled  cause,  intends  to  and  hereby  does  appeal 
from  the  final  decree  of  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  Califoinia,  entered  in  the  above-entitled  action 
■on  the  fifth  day  of  January,  1898,  to  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit. 

Dated  at   San  Francisco,  .January   12,  1898. 

ANDROS   &    FRANK, 
Proctors  for  respondent. 
See  Canton  Ins.  Co.  v.  Woodside,  84  Fed.  283. 

F.  882. 
Petition  for  Appeal  in  Admiralty. 
tTitle  of  Court   and   Cause.] 

To  the  Hon.  ,  Judge  of  the  District  Court  of  the  United  States 

for  the District  of  . 

And  now  by  its  proctors.  Messrs.  Andros  and  Frank,  comes  the  Canton 
Insurance  Office,  Limited,  respondent  in  the  above-entitled  cause,  and  prays 
this  honorable  Court  to  allow  an  appeal  to  the  United  States  Circuit  Court 
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of  Appeals   for  the  Circuit   from   the   final   decree  of  the  District 

Court   in  the  above- entitled  cause,  entered  on  the  day  of  , 

18—. 

Dated   at  ,   18—. 

AXDROS   &   FRANIv, 
Proctors  for  respondent. 
F.  883. 
Order  Allowing  Appeal  in  Admiralty. 
[Title  of   Court  and   Cause.] 

On  the  petition  of  the  Canton  Insurance  Office,  Limited,  the  above-named 
respondent,  prayino;  for  the  allowance  of  an  appeal  in  the  above-entitled 

cause  to  the  United  States  Circuit  Court  of  Appeals  for  the  Circuit,. 

it  appearing  to  the  Court  that  the  said  respondent  has  filed  its  assignment 
of  errors  as  required  by  the  rules  of  the  Circuit  Court  of  Appeals  for  the 
Circuit,  it  is  ordered  that  the  said  appeal  be,  and  the  same  is,  al- 
lowed  as   prayed   for;    and 
It  is  further  ordered  that  the  siipersedeas  bond  in  said  appeal  be,  and 

the  same  is  hereby,  fixed  in  the  sum  of dollars. 

Dated  at  ,  18—. 

Judge 
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FORMS  OF  ASSIGNMENT  OF  ERROR. 

t\  800.     Comirencomont. 

F.  891.     Assignment  of  errors  (action  at  law). 

F.  892.     — another  form. 

F.  893.     —another   form. 

F.  89;').     — another  form. 

F.  S9G.     Assignments   of   error    in   equity. 

F.  897.     — another    form. 

F.  898.     — on    appeal    from    interlocutory    injunction. 

F.  899.     Assignment  of  error  in  admiralty. 

F.  900.     —another  form. 

F.  901.     ^anotlier  form. 

F.  890. 
Commencement. 
[Title  of  Court   (Trial  Court)   and   Cause.] 

(At  Law:)  Conie(s)  now  the  plaintiff(s)  or  defendant(s),  (in  Equity) 
complainant (s)  or  respondent (s),  and  files  (file)  the  following  assignment 
of  errors  upon  which  he  (or  they  and  each  of  them)  will  rely  upon  his 
(or  their  )  prosecution  of  the  writ  of  error  in  the  above-entitled  cause, 
or  upon  his  (or  their)  appeal  from  the  decree  made  by  this  honorable 
Court  on  the  day  of ,  18 — ,  in  the  above-entitled  cause. 

In  admiralty:  Comes  now  the  libelant (s)  or  respondent (s)  in  the  above- 
entitled  cause  and  assig'n(s)  errors  in  the  decision  and  decree  of  the 
District  Court  in  said  cause  as  follows. 

F.  891. 
Assignment  of  Errors  (Action  at  law). 
(Commencement — See   Form   No.   890.) 

A.  I. 

That  the  United  States  District  [or  Circuit]  Court  in  and  for.  etc.,  erred 
in  overruling  the  demurrer  (a)  interposed  by  defendants  and  plaintiff's 
in  error  to  the  original  complaint  filed  in  said  cause. 

B.  TI. 

That  the  said  Court  erred  in  in  sustaining  the  demurrer  interposed  by 
plaintiff"  and  defendant  in  error  to  the  original  answer  filed  in  said  cause, 
and  by  holding  and  deciding  that  the  facts  stated  in  said  answer  filed 
were  not  sufficient  to  constitute  a  defense  to  the  cause  of  action  in  plain- 
tiff's complaint  contained. 
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C.  HI. 

That  the  said  Court  erred  in  sustaining  the  first  ground  of  the  demurrer 
interposed  by  plaintill'  and  defendant  in  error  to  the  amended  answer  by 
defendants  and  plaintill's  in  error,  and  by  adjudging  and  deciding  that 
said  amenued  answer  does  not  state  fael.s  sufficient  to  constitute  a  de- 
fense to  the  cause  of  action  in  the  plaintiff's  complaint  contained. 

D.  IV. 

Tliat  the  said  Court  erred  in  sustaining  the  second  ground  of  the  de- 
nmrrer  interposed  by  plaintiff  and  defendant  in  error  to  the  amenueO 
answer  filed  as  aforesaid  in  said  cause,  and  by  deciding  and  adjudging  that 
said  amended  answer  does  not  state  facts  sufficient  to  constitute  a  counter- 
<-laira  to  the  cause  of  action  in  plaintiff's  complaint  contained. 

E.  V. 

That  the  said  Court  erred  in  rendering  judgment  against  defendants  in 
said  cause  upon  the  pleadings  in  said  cause,  and  that  said  judgment  is 
contrary  to  law  and  the  facts  as  stated  in  the  pleadings  in  said  cause. 

Wherefore,  the  said  defendants  and  plaintiffs  in  error  pray  that  the 
judgment  of  the  said  Court  be  reversed,  and  such  directions  be  given  that 
full  force  and  efficacy  may  inure  to  defendants  by  reason  of  the  defense 
set  up  in  their  amended  answer  filed  in  said  cause. 

PAGE  &  EELLS  and 
JOHN   T.   CAREY, 
Attorneys  for  defendants  and  plaintiffs  in  error. 

F.  892. 
— Another  Form. 
(Commencement — Defendant's  Action  at  Law.) 

F.  I. 

The  United  States  Circuift  Court  in  and  for  the,  etc.,  erred  in  holding 
that  the  reissue  letters  patent  of  the  United  States,  granted  on  the 
seventh  day  of  November,  189.3,  to  John  F.  Myers,  of  San  Francisco,  Cali- 
fornia, plaintiff  herein,  numbered  11,3S3,  and  the  design  letters  patent 
granted  and  issued  on  the  fourteenth  day  of  Xovember,  189.3,  to  the  said 
John  F.  Myers,  and  numbered  22,911,  and  being  the  letters  patent  sued 
on  herein,  or  either  of  them  are  good  and  valid  in  law;  and  that  the  said 
John  F.  Myers  was  the  original  and  first  inventor  of  the  alleged  improve- 
ments described  in  said  reissue  letters  patent  and  design  letters  patent, 
or  either  of  them,  and  covered  in  and  by  the  same  or  either  of  them. 

G.  II. 

The  said  Court  erred  in  holding  thai  the  pretended  improvement- 
claimed  in  and  by  the  said  reissue  letters  patent  and  design  letters  patent, 
or  either  of  them,  were  inventions  when  produced  by  the  said  John  F. 
Myers. 
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H.  in. 

The  said  Court  erred  in  holding  that  any  of  the  pretended  improve- 
ments or  combinations  claimed  or  covered  in  and  by  the  said  reissue  letters 
patent  and  design  letters  patent,  or  either  of  them,  was  or  were  possessed 
of  patentable  novelty  when  produced  by  the  said  John  F.  Myers. 

I.  IV. 

The  said  Court  erred  in  denying  the  motion  of  the  defendant  made  after 
plaintiff  rested  his  case  that  the  Court  direct  the  jury  to  return  a  verdict 
for  the  defendants,  upon  the  ground  that  the  patents  covered  by  the  let- 
ters patent  sued  on  were  void  for  want  of  novelty,  and  that  the  pretended 
improvements  covered  by  the  said  reissue  letters  patent  is  a  mere  aggre- 
gation. 
J.  V. 

This  Honorable  Court  erred  in  denying  the  motion  made  by  defendants 
upon  the  close  of  the  testimony  that  the  Court  direct  the  jury  to  return 
a  verdict  for  the  defendants,  on  the  ground  that  from  the  state  of  the  art 
as  shown  to  exist  by  the  prior  patents  in  evidence  and  from  a  comparison 
of  the  older  devices  with  that  described  in  the  patents  sued  upon  the 
claims  of  the  latter  do  not  show  patentable  novelty,  and  the  pretended 
improvement  covered  by  said  reissue  letters  patent  is  a  mere  aggregation. 

F.  893. 
— Another  Form. 

(Commencement — Plaintiff.) 
K.  1. 

That  the  United  States  Circuit  Court  in  and  for  the  Northern  District 
of  California,  erred  in  overruling  the  objection  of  counsel  for  plaintiff  in 
error  to  the  introduction  in  evidence  (a)  at  the  trial  of  said  cause  of  the 
patent  sued  upon  in  the  action,  being  plaintiff's  Exhibit  "A,"  and  in  ad- 
mitting the  same  in  evidence. 
L.  2. 

That   the  said   Court   erred   in   overruling   the   objection   of   counsel    for 
plaintiff  in  error  to  the  following  question  (a)  asked  of  the  witness  Abrani 
Block,  etc. 
M.  5. 

That  the  said  Court  erred  in  refusing  to  permit  counsel  for  plaintiff  in 
error  to   introduce   in   evidence,    (a)    during   the   cross-examination   of    tiie 
witness,   E.   T.   Earl,  the  file  wrapper   and  contents  of  the  letters   patent 
sued  upon  in  the  action. 
K  6. 

That  the  said  Court  erred  in  refusing  to  permit  the  witness,  E.  T.  Earl, 
to  answer  the  following  question  asked  by  counsel  for  plaintiff  in  error,  etc. 

O.  8. 

That  the  said  Court  erred  in  sustaining  the  objection  of  counsel  for  de- 
fendant in  error  to  the  following  question  asked  during  the  examination 
of  the  witness,  Geo.  W.  Prescott,  etc. 
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P.  13. 

That  the  said  Court  erred  in  overruling  and  denying  the  motion  made 
by  counsel  for  plaintiff  in  error  at  the  close  of  the  argument  and  before 
the  charge  to  the  jury  to  find  a  verdict  for  the  defendant  upon  the  fol- 
lowing grounds: 

"1.  The  testimony  entirely  fails  to  show  that  the  said  defendant,  Robert 
Graham,  has  ever  at  any  time  since  the  granting  of  plaintiff's  patent  ever 
made  or  used  or  sold  any  invention  covered  by  the  plaintiff's  patent,  or 
any  car  which  contained  any  invention  covered  by   the  plaintiff's   patent. 

"2.  The  evidence  upon  both  sides  of  the  case  affirmatively  shows  that 
the  said  defendant  has  never  at  any  time  since  the  granting  of  said  patent 
ever  made  or  used  or  sold  any  invention  covered  by  said  patent,  nor  has 
he  made  or  used  or  sold  any  car  containing  any  invention  covered  by  said 
patent." 
Q.  14. 

That  the  said  Court  erred  in  refusing  to  give  to  the  jury  the  following 
instruction  requested  by  the  plaintiff  in  error  [set  out  the  instruction]   (b). 

R.  53. 

That  the  said  Court  erred  in  giving  the  following  instruction  during 
the  course  of  the  charge  to  the  jury  [set  out  the  instruction]    (b). 

S.  55. 

That  the  said  Court  erred  in  allowing  testimony  to  go  to  the  jury  during 
the  trial  of  said  cause,  over  the  objection  of  defendant's  counsel,  to  the 
effect  that  the  plaintiff  was  the  inventor  of  the  car,  together  with  its 
refrigerating  and  ventilating  apparatus,  instead  of  being  the  inventor  of 
a  ventilating  apparatus  only. 

Wherefore,  the  said  Robert  Graham,  plaintiff  in  error,  prays  that  the 
judgment  of  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California  be  reversed  and  that  the  said  Circuit  Court  be  di- 
rected to  grant  a  new  trial  of  said  cause. 

WHEATON,  KALLOCH  &  KIERCE, 
Attorneys  for  Plaintiff  in  Error,  Defendant  in  the  Lower  Court. 
L.  L.  COBURN, 
Of  Counsel. 

F.  895. 
— Another  Form. 
(Commencement — Defendant — Law.) 

T.  V. 

That  said  Court  erred  in  overruling  the  demurrer  (a)  of  counsel  for 
plaintifl'  in  error  to  the  evidence  as  offered,  and  in  denying  the  motion  of 
counsel  for  plaintiff  in  error  to  strike  out  the  evidence  offered  on  behalf 
of  the  defendant  in  error,  and  to  withdraw  the  case  from  the  consideration 
of  the  jury,  and  for  a  nonsuit  made  at  the  point  during  the  trial  of  said 
cause  when  counsel  for  defendant  in  error  announced  that  the  defendant 
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in  error  had  offered  all  the  testimony  in  her  possession  on  the  question 
of  agency,  and  had  announced  a  rest  as  to  all  but  evidence  of,  etc. 

v.  IX. 

.  That   said   Court   erred   in   overruling   the   demurrer    (a)    of   counsel    for 
plaintifi'  in  error  to  the  evidence  at  the  close  of  the  case, 
(a)  C.  C.  App.  R.  11,  22. 

F.  896. 

Assignments  of  Error  in  Equity. 

In   the  Circuit   Court   of   the   United   States   for   the   Northern   District   of 

California. 
EDWIN  N0R1\)N  and  OLIVER  W.  NORTON, 

Complainants, 
vs. 
SAN  JOSE  FRUIT  PACKING  CO.AirANY, 

Respondent. 
(Commencement — Plaintiffs — Equity.) 

W.  I. 

In  dismissing  the  said  suit  and  entering  a  final  decree  therein  in  favor 
of  the  said  for  its  costs  against  . 

X.  II. 

In  not   making,  rendering,   and   entering  a   decree   in   favor  of  the  said 

,    and    against    the   • ,    sustaining   the   validity    of    the 

patents  sued  on,  adjudging  an  infringement  thereof  by  the  respondent, 
and  granting  an  injunction  against  the  respondent  restraining  it  from 
further  infringement. 

III. 

In  holding  and  deciding  that  the  machine  used  by  the  respondent  was 
not  an  infringement  of  the  letters  patent  sued  on  herein. 

F.  897. 
— Another  Form. 
(Commencement — Plaintiffs — Appeal.) 

The  United  States  Circuit  Court  for  the  Northern  District  of  California, 
which  entered  the  decree  of  dismissal  of  complainant's  bill  in  said  cause, 
erred  as  follows: 

I. 

In  deciding  that  the  respondent,  ,  had  not  infringed  upon  the 

exclusive  rights  of   the   complainants   in  and  under  the   letters   patent   of 

the  United  States.  No.  ,  for  " ,"   issued  to  on 

the   day   of ,    18 — ,   being  one   of   the    letters    patent 

sued  on. 

III. 
In  dismissing  complainants'  bill. 

In  order  that  the  foregoing  assignment  of  errors  may  be  and  appear  of 
record,  the  complainants   present  the   same  to   the   Court,  and   pray   that 
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such  disposition  be  made  thereof  as  in  accordance  with  law  and  the 
statutes  of  the  United  States  in  such  cases  made  and  provided,  and  com- 
plainants pray  a  reversal  of  the  decretal  order  and  decree  of  dismissal 
made  and  entered  by  said  Court. 


Solicitor   for  Complainants. 
F.  898. 
— On  Appeal  from  Interlocutory  Injunction. 
[Title  of  Court  and  Cause.]    ' 

The    respondents    file    the    following    assignment    of    errors    upon    which 
they  and  each  of  them  will  rely  upon  their  appeal  from  the  interlocutory 

order  made  by  this  honorable  Court  on  the  day  of  ,  IS — , 

granting  an  injimction  in  said  cause: 

The  respondents  assign  as  error  upon  this  appeal  the  following,  viz.: 
The    Circuit    Court   erred    in    making   the   interlocutory    order    granting 
an  injunction  in  this  case  for  the  following  reasons,  to  wit: 

1. 

The  said  Court  did  not  have  jurisdiction  of  the  respondent,  X  Y. 

2. 

The  said  Circuit  Court  did  not  have  jurisdiction  of  the  respondent,  Z. 

3. 
There  was  no  proof  showing  that  the  respondent,  X  Y,  had  either  in- 
fringed  or    had    threatened   to    infringe    the   complainant's    letters    patent 
herein  sued  upon. 

4. 
There   was  no   proof  made   showing   that   the   respondent   Z   had   either 
infringed  or  threatened  to  infringe  the  complainant's  said  letters  patent. 

5. 

The  proof  showing  affirmatively  and  without  contradiction  that  said 
respondent,  X  Y,  had  not  infringed  or  threatened  to  infringe  the  com- 
plainant's said  letters  patent. 

6. 

The  proof  showed  affirmatively  and  without  contradiction  that  the  re- 
spondent, Z,  had  not  infringed  and  had  not  threatened  to  infringe  the 
complainant's  said  letters  patent. 

7. 

Tlie  proof  showed  that  the  complainant's  said  letters  patent  were  in- 
valid and  void,  and  could  not  in  law  be  sufficient  foundation  on  which 
to  either  maintain  this  action  or  on  which  to  grant  an  injunction. 

8. 
The  said  Circuit  Court  erred  in  treating  the  verdict  of  the  jury  in  the 
former  suit  at  law  as  any  foundation  or  any  part  of  the  foundation  upon 
which  to  grant  an  injimction  in  this  case,  for  the  reason  that  it  was  not 
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shown  wliich  claims  of  the  patent  the  said  jury  had  determined  were  in- 
fringed, or  which  claims  of  the  said  patent  the  said  jury  had  determined 
were  valid. 

In   order   that   the   foregoing  assignment  of   errors   may   be  and   appear 
of  record,  the  respondents  present  the  same  to  the  Court,  and  pray  that 
such  disposition  be  made  thereof  as  in  accordance  with  law  and  the  statutes 
of  the  United  States  in  such  cases  made  and  provided. 
All  of  which  is  respectfully  submitted. 

J.  E.  FOULDS, 
Solicitor  for  Respondent,  X  Y. 
WHEATON,  KALLOCH  &  KIERCE, 
Solicitors    for   Respondent,   Z. 
F.  899. 
Assignment  of  Error  in  Admiralty. 
(Commencement — Respondent — Admiralty.) 

First. — The  Court  erred  in  finding  that  the  libelant  was  entitled  to 
recover  from  the  respondent  interest  on  the  principal  sum  of  dol- 
lars, by  the  final  decree  of  said  Court  adjudged  to  be  due  from  said  respond- 
ent to  said  libelant,  from   the  day   of ,   18 — ,   up   to   the 

entering  of  said  final  decree   on  the  day  of  ,  18 — ,  and! 

in  entering  judgment  therefor  in  favor  of  said  libelant  and  against  said 
respondent. 

Second. — The  Court  erred  in  entering  a  judgment  in  said  action  in  favor 
of  said  libelant  and  against  said  respondent  for  interest  on  the  principal 

sum  of  dollars,  adjudged  by  the  final  decree  of  said  Court  entered 

on  the  — day  of  ,  18 — ,  to  be  due  from  said  respondent  to 

said  libelant. 

ANDROS  &  FRANK, 
Proctors  for  Respondent  and  Appellant. 

F.  900. 
— Another  Form. 
( Commencement — Respondent — Admiralty. ) 

1.  The  Court  erred  in  not  finding  that,  under  the  true,  legal  construc- 
tion of  the  phrase  in  said  policy,  "warranted  free  from  all  average,"  the 
libelants  were  not  entitled  to  a  recovery  under  the  policy,  if  any  part  of 
the  subject  of  the  insurance  other  than  such  parts  thereof  as  might  be 
actually  in  use  and  on  their  persons  at  the  time  of  the  loss,  was  saved 
in  specie,  though  in  a  damaged  condition. 

2.  The  Court  erred  in  not  finding  that  the  true  legal  construction  of 
the  phrase  in  said  policy,  "warranted  free  from  all  average,"  imports  an 
absolute  total  loss,  by  perils  insured  against,  in  specie  of  the  whole  of 
the  subject  insured,  except  such  parts  thereof  as  might  be  actually  in  use 
on  the  persons  of  the  insured  at  the  time  of  the  said  loss. 

3.  The  Court  erred  in  finding  that  the  contract  of  insurance  declared  on 
was  a  severable  contract,  and  in  not  finding  that  the  said  contract  was 
entire  and  not  severable. 

4.  The  Court  erred  in  finding  that  under  the   facts   of  the  case  as  dis- 
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closed  by  the  evidence  the  said  libelants  were  entitled  to  a  recoverv  under 
said  contract  of  insurance,  and  in  not  finding  that  said  libelants  were 
not  entitled  to  recover  any  sum  whatsoever. 

5.  The  Court  erred  in  finding  that  said  libelants  were  entitled  to  recover 
under  said  contract  of  insurance  the  sum  of  two  thousand  dollars. 

ANDROS  &  FRANK, 
Proctors   for   Respondent. 
F.  901. 
— Another  Form. 
(Commencement — Respondent — Admiralty.) 

1. 

The  Court  erred  in  holding  that  upon  the  facts  appearing  on  the  trial 
of  said  cause  the  libelant's  intestate  had  not  violated  the  covenant  and 
warranty,  contained  in  the  fourth  clause  of  the  policy  of  insurance  sued 
on,  made,  and  agreed  to  bj"  the  said  intestate,  the  assured,  that  he  and  the 
said  vessel  should  not  use  ports  or  places  on  the  west  coast  of  North 
America,  north  of  San  Francisco  (excepting  such  ports  and  places  as  are 
specially  permitted  in  said  cause),  by  sailing  for  and  going  up  to  the 
buoy  at  the  entrance  of  the  bar  off  Suislaw  river,  intending  to  enter 
the  same. 

2. 

The  Court  erred  in  holding  that  upon  the  facts  appearing  on  the  trial 
of  the  said  cause  and  within  the  meaning  of  said  policy,  the  sailing  for 
and  going  up  to  said  buoy,  with  intention  to  enter  Suislaw  river,  was  not 
a  user  of  said  port  or  place,  and  was  not  forbidden  by  said  warranty  or 
covenant. 

3. 

The  Court  erred  on  holding  that  upon  the  facts  appearing  on  the  trial 
of  said  cause  the  true  meaning  of  the  said  clause  in  said  policy  was  merely 
a  prohibition  of  the  use  of  the  port  or  place  itself  by  actually  being  therein. 

4. 
That  the  Court  erred  in  holding  that  upon  the  facts  appearing  upon  the 
trial,  the  loss  of  the  said   vessel   was  not  caused  by  the   wilful  or  gross 
negligence  and  fraud  of  the  assured. 

5. 

That  the  Court  erred  in  holding  that  libelant  was  entitled  to  recover, 
and  in  granting  and  entering  its  decree  in  her  favor,  and  in  not  entering 
a  decree  in  favor  of  the  respondent. 

PAGE  &  EELLS, 
Proctors  for  Respondent. 
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WRITS  OF  ERROR,  APPEAL  BONDS  AND  CITATIONS. 

F.  907.  Writ  of  error. 

F.  908.  Writ  of  error  to  state  court. 

F.  909.  Writ  of  error  to  district  court  of  Alaska. 

F.  910.  Order  fixing  amount  of  bond  on  writ  of  error. 

F.  911.  Bond  on   writ   of  error. 

F.  912.  — another   form. 

F.  913.  Bond  on  appeal    horn  interlocutory  order. 

F.  914.  Bond  on  appeal. 

F.  915.  Bond  on  admiralty  appeal. 

F.  916.  — another  form. 

F.  917.  — another  form. 

F.  918.  Stipulation  fi.xing  bond  on  appeal. 

F.  919.  Order  of  court  fixing  amount  of  bond  on  appeal. 

F.  920.  Citation  and  return. 

F.  922.  — another  form. 

F.  923.  Citation  on  appeal  in  admiralty. 

F.  924.  — another    form  and   return. 

F.  925.  Marshal's  return  to  citation. 

F.  907. 
Writ  of  Error. 
UNITED  STATES  OF  AMERICA.— S3. 
The  President  of  the  United  States,  to  the  Honorable,  the  .Judge  of  tlio 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  Cali- 
fornia, Greeting: 
Because,  in  the   record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  Circuit  Court  before  you,  or  some 
of   you,    between   Herbert    D.    Gaskill    and   James    I.    Regan,    plaintifTs    in 
error,  and  John  F.  Myers,  defendant  in  error,  a  manifest  error  hath   hap- 
pened, to  the  great  damage  of  the  said  Herbert  D.  (iaskili   and   James   I. 
Regan,  plaintiffs  in  error,  as  by  their  complaint  appears. 

We,  being  willing  that  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that  then  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  same,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  together  with  this  writ,  so  that  you 
have  the  same  at  the  city  of  San  Francisco,  in  the  State  of  California, 
on  the  twenty-ninth  day  of  May  next,  in   the   said   Circuit   Court  of   Ap- 
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peals,  to  be  then  and  there  held,  that  the  record  and  proceedings  afore- 
said being  inspected,  the  said  Circuit  Court  of  Appeals  may  cause  further 
to  be  done  therein  to  correct  that  error,  what  of  right,  and  according  to 
the  laws  and  customs  of  the  United  States,  should  be  done. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  the  thirtieth  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-six. 

[Seal]  W.  J.  COSTIGAN, 

Clerk  of  the  United  States  Circuit  Court  for  the  Ninth  Circuit,  Northern 
District  of  California. 
Allowed  by: 

WM.  W.  MORROW, 

District  Judge. 
Service  of  within  writ  of  error  and  receipt  of  a  copy  thereof  is  hereby 
admitted  this  first  day  of  May,  1896. 

JOHN  L.  BOONE, 
Attorney  for  defendant  in  error. 
Other  forms  of  the  writ  are  given  in  subsequent  chapters  dealing  with 
appeal  from  particular  courts. 

F.  908. 

Writ  of  Error  to  State  Court. 

UNITED  STATES  OF  AMERICA.— ss. 

The  President  of  the  United  States,  to  the  Honorable,  the  Judges  of  the 

Supreme  Court  of  the  State  of  Washington,  Greeting: 

Because,  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  Supreme  Court  of  the  State  of 

,  before   you,  or  some  of  you,  being  the  highest  Court   of  law 

or  equity  of  the  said  State  in  which  a  decision  could  be  had  in  the  said 
suit,  between  the  Standard  Life  &  Accident  Insurance  Company,  defend- 
ant and  plaintiff  in  error,  and  Eliza  M.  Eraser,  plaintiff  and  defendant 
in  error,  (1)  wherein  was  drawn  in  question  the  validity  of  a  treaty  (or 
statute)  of  (or  an  authority  exercised  under)  the  United  States,  and 
the  decision  was  against  their  validity,  or  (2)  wherein  was  ilrawn  in 
question  the  validity  of  a  statute  of  (or  an  authority  exercised  under)  said 
State,  on  the  ground  of  their  being  repugnant  to  the  constitution,  treaties, 
or  laws  of  the  L^nited  States,  and  the  decision  was  in  favor  of  such  their 
validity;  or  (3)  wherein  was  drawn  in  question  the  construction  of  a 
clause  of  the  constitution  of  (or  of  a  treaty,  or  statute  of,  or  commission 
held  under)  the  United  States,  and  the  decision  was  against  the  right, 
title,  privilege,  or  exemption  specially  set  up  or  claimed  under  such  cianse 
of  the  said  constitution  (treaty,  statute,  or  commission),  a  manifest  error 
hath  happened,  to  the  great  damage  of  the  said  Standard  Life  &  Accident 
Insurance  Company,  plaintiff  in  error,  as  by  its  complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that  then  under  your  seal. 
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(distinctly  and  openly,  you  send  the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  same,  to  the  Sui)reme  Court  of  the  I'nitcu 
Slates,  together  with  this  writ,  so  that  you  may  have  the  same  at  Wash- 
ington on  the  day  of  next,  in  the  said  Supreme  Court, 

that  the  record  and  proceedings  aforesaid  being  inspected,  the  said  Su- 
preme Court  may  cause  further  to  be  done  therein,  to  correct  that  error, 
what  of  right  and  according  to  the  laws  and  customs  of  the  United 
States  should  be  done. 

Witness,  the  Honorable  :MELVILLE  W.  FULLER,  Chief  Justice  of  the 

Supreme  Court  of  the  United  States,  the  day  of  ,  18 — . 

[Seal]  '  , 

Clerk  of  the  Supreme  Court  of  the  United   States. 

Allowed  by: 


Justice. 
The  return  day  is  thirty  days  in  all  cases  except  writ  of  error  to  cer- 
tain western  States,  when  it  is  sixty  days.  See  ante,  §  — . 

F.  909. 

Writ  of  Error  to  District  Court  of  Alaska. 

UNITED  STATES  OF  AMERICA.— ss. 
The  President  of  the  United  States  of  America  to  the  Honorable  Arthur 
K.  Delaney,  Judge  of  the  United  States  District  Court  for  the  District 
of  Alaska,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  District  Court,  before  you,  be- 
tween S.  A.  BonnifieUl  and  John  G.  Heid,  plaintiffs,  and  Willis  Thorp,  de- 
fendant, a  manifest  error  has  happened,  to  the  great  prejudice  and  damage 
of  the  said  defendant,  Willis  Thorp,  as  is  said  and  appears  by  the  petition 
herein. 

We.  being  willing  that  error,  if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this 
behalf,  do  command  you,  if  judgment  be  therein  given,  that  then  under 
your  seal,  distinctly  and  openly,  you  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the  same,  to  the  justices  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in  the  city 
of  San  Francisco,  in  the  State  of  California,  together  with  this  writ,  so 
as  to  have  the  same  at  the  said  place  in  said  circuit  on  the  ninth  day  of 
March,  1896,  that  the  record  and  proceedings  aforesaid  being  inspected, 
the  said  Circuit  Court  of  Appeals  may  cause  further  to  be  done  therein 
to  correct  those  errors  vphat  of  right,  and  according  to  the  laws  and  cus- 
toms of  tho  United  States,  should  be  done. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  this  tenth  day  of  February,  189G. 

Attest  my  hand  and  seal  of  the  United   States  District  Court   for  the 
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District  of  Alaska,  at  the  clerk's  office  at  Sitka,  Alaska,  on  the  day  and 

year  last  above  written. 

*    [L.  S.]  CHARLES  D.  ROGERS, 

Clerk  United  States  District  Court,  for  the  District  of  Alaska^ 
Allowed  this  tenth  dav  of  February,  189G. 

ARTHUR  K.  DELANEY. 
Judge  of  the  United  States  District  Court,  for  the  District  of  Alaska. 

F.  910. 
Order  Fixing  Amount  of  Bond  on  Writ  of  Error. 

■[Title  of  Court  and  Cause.] 

The  defendant,  ,  having  this  day  filed  its  petition  for  a  writ 

of  error  from  the  decision  and  judgment  thereon  made  and  entered  herein, 

to   the  United  States  Circuit  Court  of  Appeals  in  and  for   the 

Judicial  Circuit,  together  with  an  assignment  of  errors  within  due  time, 
and  also  praying  that  an  order  be  made  fixing  the  amount  of  security 
which  defendant  should  give  and  furnish  upon  said  writ  of  error,  and  that 
upon  the  giving  of  said  security,  all  further  proceedings  of  this  Court  be 
suspended  and   stayed   until   the  determination   of   said   writ  of  error   by 

said   United   States    Circuit    Court    of    Appeals    in    and    for    the    

Judicial  Circuit,  and  said  petition  having  this  day  been  duly  allowed: 

Now,  therefore,  it  is  ordered,  that  upon  the  said  defendant, 


filing  with  the  clerk  of  this  court  a  good  and  sufficient  bond  in  the  sum  of 

dollars,   to   the  effect,   that   if   the  said   defendant,  , 

and  plaintiff  in  error  shall  prosecute  the  said  writ  of  error  to  effect,  and 
answer  all  damages  and  costs  if  it  fails  to  make  its  plea  good,  then  the 
said  obligation  to  be  void;  else  to  remain  in  full  force  and  virtue,  the  said 
bond  to  be  approved  by  the  Court  that  all  further  proceedings  in  this 
court  be,  and  they  are  hereby  suspended  and  stayed  until  the  determina- 
tion of  said  writ  of  error  by  the  said  United  States  Circuit  Court  of 
Appeals. 

Dated  ,  18—. 


Judge. 
F.  911. 
Bond  on  Writ  of  error. 
[Title  of  Court  and  Cause] 

Know  all  men  by  these  presents,  that   we,  -,  as  principal,  and 

,  as  surety,  are  held  and  firmly  bound  unto ,  plaintiff 

above-named,  in  the  sum  of  dollars,  to  be  paid  to  the  said  , 

his  executors  or  administrators,  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves  and  each  of  us,  jointly  and  severally,  and  our 
and  each  of  our  successors,  representatives,  and  assigns,  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  the  day  of  ,  18 — . 

Whereas,  the  above-named  defendant,  ,  has  sued  out  a   writ 

of  error  to  the  United  States  Circuit  Court   of  Appeals,  for  the  '    ■ 

2970 


Procedure]  FOIIMS     ON     Al'l'KAI..  F.  913. 

Circuit,  to  reverse  the  judgment  in  the  above-entitled  cause  by  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  . 

Now,   therefore,   the   condition    of    this    obligation    is   such    that    if    the 

above-named shall    prosecute?    said    writ    to    olVect    and    answer 

all  costs  and  damages,  if  he  shall  fail  to  make  good  his  plea,  then  this 
obligation  shall  be  void;  otherwise  to  remain  in  full  force  and  virtue. 

F.  912. 
— Another  Form. 

Know  all  men  by  these  presents,  that  we,  ,  as  principal    and 

— — and   ,   as    sureties,  are  held   and   firmly   bound    unto 

in  the  full  and  just  sum  of  tive  hundred  dollars,  to  be  paid  to 

the    said   ,   his    certain    attorneys,   executors,   administrators,   or 

assigns  to  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  — day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  . 

Whereas,  lately  at  a  session  of  the  Circuit  Court  of  the  United  States 

for  the  District  of  ,  in  a  suit   pending  in  said  court 

betweeen  ,  plaintiff,  and  .  defendant,  a  final  judgment 

was  rendered  against  the  said  defendant,  and  the  said  ,  de- 
fendant, having  obtained  from  said   Court  a   writ  of  error  to  reverse   the 

judgment  in  the  aforesaid  suit,  and  a  citation  directed  to  said  

is  about  to  be  issued,  citing  and  admonishing  him  to  be  and  appear  at  a 

United  States   Circuit  Court  of  Appeals   for  the  — ^ Circuit,  to  be 

holden  at  -. 

Now,   the   condition    of    the   above    obligation    is    such,   that    if    the    said 
shall  prosecute  his  writ  of  error  to  effect  and  shall  answer  all 


damages  and  costs  that  may  be  awarded  against  him,  if  he  fails  to  make 
his  plea  good,  then  the  above  obligation  to  be  void;  otherwise  to  remain 
in  full  force  and  virtue. 

(a)   Desty's  Fed.  Proc.  sec.  0:13;   Sup.  Ct.  R.  2!);   C.  C.  App.  R.  13. 

F.  013. 
Bond  on  Appeal  from  Interlocutory  Order. 
[Title  of  Court  and  Cause.] 

Know  all  men  by  these  pre.sents,  that  we,  the  Southern  Pacific  Com- 
pany, a  corporation,  and  Robert  (Graham,  as  principals,  and  Winfield  S. 
Davis  and  Fred  J.  Koster,  as  sureties,  are  jointly  and  severally  held  and 
firmly  bound  unto  the  above  named  Edwin  T.  Earl,  in  the  sum  of  five 
hundred  dollars  ($.500),  lawful  money  of  the  United  States  of  America,  to 
be  paid  to  the  said  Edwin  T.  Earl,  his  executors  or  administrators,  for 
which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our  and 
each  of  our  heirs,  executors,  administrators  and  assigns,  jointly  and  several- 
ly, firmly  by  these   presents. 

Sealed  with  our  seals  and  dated  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and . 

The  condition  of  the  above  obligation  is  such,  that,  whereas  said  South- 
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crn  Pacific  Company  and  Robert  Graliam  have  taken  an  appeal  to  the  Cir- 
cuit Court  of  Appeals  for  the  — '- Circuit,  to  reverse  an  interlocutory 

order  rendered   and   entered   by   the   Circuit   Court   of   the   United   States, 

Judicial  Circuit,  in  and  for  the  District  of  , 

which  order  was  made  and  entered  in  the  above-entitled  suit  on  the ■ 

day  of ,   18 — . 

Now,  therefore,  the  condition  of  the  above  obligation  is  such,  that  if 
the  above-named  Southern  Pacific  Company  and  Robert  Graham,  respond- 
ents herein,  shall  prosecute  said  appeal  to  effect,  and  answer  all  damages, 
and  costs,  if  they  shall  fail  to  make  good  their  plea,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in  full  force  and  effect. 

[Endorsed] :   The    within   bond   is   hereby   approved   this   day   of 

,  18-. 


Jxidge. 


F.  914. 
Bond  on  Appeal. 


[Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents,  that  we,  Zan  Brothers  and  Company 
(a  firm  composed  of  F.  Zan,  M.  Zan,  and  M.  Planich,  doing  business  in  the 
city  and  county  of  San  Francisco,  State  of  California,  John  W.  Brad- 
shaw  and  the  Chicago  Ferrule  Company  (a  corporation),  as  principals, 
and  Paul  Keyser  and  Louis  Feldman,  Jr.,  as  sureties,  are  held  and  firmly 
bound  unto  George  F.  Mackenzie  in  the  full  and  just  sum  of  five  hun- 
dred dollars,  to  be  paid  to  said  George  F.  Mackenzie,  his  attorneys, 
executors,  administrators  or  assigns,  to  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  sixteenth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six. 

Whereas,  lately  at  a  session  of  the  Circuit  Court  of  the  United  States, 
for  the  Northern  District  of  California,  in  a  suit  pending  in  said  Court  be- 
tween the  said  Zan  Brothers  &  Company.  J.  W.  Bradshaw,  and  Chicago 
Ferrule  Co.,  complainants,  and  George  F.  Mackenzie,  ref,pondent,  a  decree 
was  rendered  against  the  said  Zan  Brothers  &  Company,  J.  W.  Bradshaw,. 
and  Chicago  Ferrule  Company,  and  the  said  Zan  Brothers  &  Company,  J. 
W.  Bradshaw,  and  Chicago  Ferrule  Company,  having  obtained  from  said 
Court  an  order  allowing  an  appeal  to  the  United  States  Circuit  Court  of 
Appeals  to  reverse  the  decree  of  the  aforesaid  suit,  and  a  citation  directed 
to  the  said  George  F.  Mackenzie  is  about  to  be  issued  citing  and  admon- 
ishing him  to  be  and  appear  at  the  United  States  Circuit  Court  of  Ap- 
peals, for  the  Ninth  Circuit,  to  be  holden  at  San  Francisco,  California. 

Now,  the  condition  of  the  above  obligation  is  such  that  if  the  said  Zan 
Brothers  &  Company,  J.  W.  Bradshaw  and  Chicago  Ferrule  Co.  shall 
prosecute  their  said  appeal  to  effect,  and  shall  answer  all  damages  and 
costs  that  may  be  awarded  against  them,  if  they  fail  to  make  their  plea. 
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good,   then   the   above   obligation    is   to   be    void;    otherwise   to   remain    in 
full  force  and  virtue. 

ZAN  BROS.  &  CO.,  by  F.  ZAN.     [Seal] 
PAUL  KEYSER.  [Seal] 

LOUIS  FELDMANN,  Jr.  [Seal] 

Sufficiency  of  sureties  on  the  foregoing  bond  approved  this  seventeenth 
-day  of  March,  1896. 

JOSEPH  McKEXXA, 
Judge. 
F.  !}15. 
Bond  on  Admiralty  Appeal. 
{Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents,  that  we,  the  New  Zealand  Insurance 
Company,  and  the  American  Surety  Company  of  New  York,  are  held  and 
firmly  bound  unto  the  Earnmoor  Steamship  Company,  Limited,  in  the 
sum  of  fifteen  hundred  and  fourteen  dollars,  to  be  paid  to  the  aforesaid 
Earnmoor  Steamship  Company,  Limited,  its  successors  or  assigns;  to 
which  payment,  well  and  truly  to  be  rcade,  we  bind  ourselves  and  each 
of  us,  our  and  each  of  our  successors  and  assigns,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  seventh  day  of  August,  1806. 
Whereas,  the  above-named  Xew  Zealand  Insurance  Company  has  ap- 
pealed to  the  United  States  Circuit  Court  of  x'^ppeals,  for  the  Ninth  Cir- 
cuit, from  a  decree  in  favor  of  the  above-named  libelant,  made  and  en- 
tered on  the  twenty-sixth  day  of  June,  1806,  in  the  above-entitled  action, 
by  the  District  Court  of  the  United  States  for  the  Northern  District  of 
•California,  praying  that  said  decree  may  be  reversed. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above- 
named  appellant  shall  prosecute  its  appeal  to  effect,  and  shall  answer  all 
damages  and  costs  if  it  fails  to  make  its  appeal  good,  then  this  obligation 
shall  be  void,  otherwise  the  same  shall  remain  in  full  force  and  effect. 
In  witness  whereof,  etc. 

The  foregoing  bond  may  be  approved  as  to  form,  amount,  and  suffi- 
ciency of  sureties. 

PAGE  &  EELLS. 
Proctors  for  libelant  and  appellee. 
This  bond  approved  as  to  form,  amount,  and  sufficiency  of  sureties. 

WAI.  W.  MORROW, 
Judge  of  the  United  States  District  Court,  Northern  District  of  California. 

F.  916. 
— Another  Form. 
Know  all  men  by  -these  presents,  that  we,  Thames  &  Mersey  Marine 
Insurance  Company,  Limited,  as  principal,  and  John  Rosenfeld  and  Jacob 
Eppinger,  as  sureties,  are  held  and  firmly  bound  unto  Mary  O'Connell, 
administratri.x  of  the  estate  of  Thomas  O'Farrell,  deceased,  in  the  full  and 
just  sum  of  twenty-five  hundred  dollars,  to  be  paid  to  the  said  Mary 
■O'Connell.  administratrix,   her  certain   attorney,  e.\ecutors,  administrators, 
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or  assigns;  to  which  payment  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors,  and  administrators  jointly  and  severally,  by 
these  presents.  Sealed  with  our  seals  and  dated  this  seventh  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven. 

VA^hereas,  lately  at  a  District  Court  of  the  United  States,  for  the  North- 
ern District  of  California,  in  a  suit  depending  in  said  Court,  between  Mary 
O'Connell,  administratrix  of  the  estate  of  Thomas  O'Farrell,  deceased, 
libelant,  and  the  Thames  &  Mersey  Marine  Insurance  Company,  Limited, 
respondent,  a  decree  was  rendered  against  the  said  respondent,  and  the 
said  respondent  having  obtained  from  said  Court  an  order  allowing  an 
appeal  to  reverse  the  decree  in  the  aforesaid  suit,  and  a  citation  directed 
to  the  said  Mary  O'Connell,  administratrix,  ^tc,  libelant,  citing  and  ad- 
monishing her  to  be  and  appear  at  a  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  holden  at  San  Francisco,  in  the  State  of 
California,  on  the  next. 

Now,  the  condition  of  the  above  obligation  is  such  that  if  said  Thames 
&  Mersey  Marine  Insurance  Company,  Limited,  shall  prosecute  its  ap- 
peal to  effect,  and  answer  all  damages  and  costs,  if  it  fails  to  make  its 
plea  good,  then  the  above  obligation  to  be  void;  else  to  remain  in  full 
force  and   virtue. 

F.  917. 
— Another  Form. 
[Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents,  that  Pacific  Coast  Steamship  Com- 
pany, a  corporation,  as  principal,  and  Edwin  Coodall  and  C.  M.  Goodall,. 
as  sureties,  are  hereby  held  and  firmly  bound  to  the  aforesaid  respond- 
ents, their  administrators  executors,  and  assigns  in  the  sum  of  three 
hundred  ($300)  dollars.  United  States  gold  coin,  to  be  paid  to  the  afore- 
said I'espondents,  their  administrators,  executors,  or  assigns,  to  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors, 
administrators,  and  assigns,  jointly  and  severally,  firmly  by  these  presents. 

Dated  this  twenty-fourth  day  of  January,  1896. 

Whereas,  the  above-named  libelant  has  appealed  to  the  Circuit  Court  of 
Appeals  of  the  United  States,  Ninth  Circuit,  to  reverse  the  decree  in  the 
above  suit  by  the  District  Court  of  the  United  States  for  the  Northern 
District  of   California. 

Now,  therefore,  the  conditions  of  this  obligation  are  such  that  if  the 
above-named  appellant  shall  prosecute  his  appeal  to  efi'ect,  and  answer 
all  damages  and  costs,  if  he  fails  to  make  his  appeal  good,  then  thia 
obligation  shall  be  void;  otherwise,  the  same  shall  be  and  remain  in  full 
lorce  and  effect. 

Subscribed  and  sworn  to,  etc. 

[Seal]  JAMES  L.  KING. 

We  are  satisfied  with  the  within  bord  and  the  sureties  thereon. 

MASTICK,  BELCHER  &  MASTICK, 
Proctors   for  respondents. 

Approved : 

WM.  W.  MORROW,  Judge. 
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F.  ni8. 

Stipulation  Fixing  Bond  on  Appeal. 
Stipulated  and  consented  that  the  bond  of  libelant  on  appeal  to  the 
United  States  Circuit  Court  of  Appeals  in  the  above-entitled  cause  may 
be  fixed  at  the  sum  of  three  hundred  dollars,  and  that  tlx;  same  when 
filed  shall  be  effective  as  a  bond  for  costs  on  such  appeal,  and  as  a  super- 
sedeas bond  as  well. 

MASTICK,  BELCHER  &   MASTICK, 

Proctors   for  respondents. 
F.  OH). 
Order  of  Court  Fixing  Amount  of  Bond  on  Appeal. 
In  this  cause,  on  motion  of  proctor  tor  libelant,  and  pursuant  to  stipu- 
lation of  proctors  for  respondents,  on  file  here,  it  is  ordered  that  the  bond' 
of  libelant,  on  appeal,  herein  be,  and  the  same  hereby  is.  fixed  at  the  sum 
of  three  hundred  dollars. 

WM.  W.  MORROW, 
Judge. 
F.  920. 
Citation  and  Return. 
UNITED   STATES  OF  AMERICA.— ss. 
Tlie  President  of  the  United  States,  to  the  City  of  Spokane,  Washington, 
and  W.  H.  Plummer,  its  Attorney,  Creeting: 
You    are    hereby   cited    and    admonislied    to    be    and    appear    at    the    (b) 
United  States  Circuit  Court  of  A})peals  for  the  Ninth  Circuit,  to  be  held  at 
the  city  of   San   Francisco,  in  the   State  of  California,  within  thirty  days 
from  the  date  of  this  writ,  pursuant  to  an  appeal    (or  writ  of  error)   filed 
in    the   clerk's   office   of   the   Circuit   Court   of   the   United    States    for   the 
District  of  Washington,  Western  Division,  wherein  0.  N.   Denny,  receiver 
of  the  Portland  Savings  Bank,  is  plaintiff,  and  you  are  defendant  in  error, 
to  show  cause,  if  any  there  be,  why  the  judgment  in  the  said  appeal    (or 
writ  of  error)  mentioned  should  not  be  corrected,  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  belialf. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  .Tustice  of 
of  the  Supreme  Court  of  the  United  States  of  America,  this  twelfth  day 
of  May,  A.  D.  1890,  and  of  the  independence  of  the  United  States  the 
one  hundred  and  twentieth. 

C.  H.  HANFORD, 
United  States  District  Judge,  presiding  in  the  Circuit  Court. 
Attest : 

A.  REEVES  AYRES, 
Clerk. 
United  States  of  America. 

ss. 
District  of  Washington. 

I  hereby  certify  that  I  served  the  within  citation  on  II.  N.  Belt,  mayor 
of  the  city  of  Spokane,  Washington,  on  the  thirteenth  day  of  May,  1800,  at 
the  city  and  county  of  Spokane,  in  the  District  of  Washington,  by  then  and 
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there  delivering  to  the  said  H.  N.  Belt,  mayor,  personally,  a  true  copy 
of  the  within  citation. 

And  I  further  certify  that  I  served  the  within  citation  on  the  within- 
named  W.  H.  Plummer,  attorney  for  defendant,  on  the  fourteenth  day  of 
May,  189G,  at  the  city  and  county  of  Spokane,  in  the  District  of  Wash- 
ington, by  then  and  there  delivering  to  said  W.  H.  Plummer,  personally, 
a  true  copy  of  the  within  citation. 

Dated  at  Spokane,  in  the  District  of  Washington,  this  fourteenth  day 
of  May,   189G. 

JAMES  C.  DRAKE. 

U.   S.   Marshal. 
By    Sam    Vinson, 
Deputy. 
F.  922. 
— Another  Form. 
UNITED   STATES   OF   AMERICA.— S3. 
The  President  of  the  United  States  to  XY,  Greeting: 

You  are   hereby  cited  and  admonished   to   be  and   appear  at   a   United 

States  Circuit  Court  of  Appeals  for  the  Circuit,  to  be  holden  at 

the   city  of  — ,  in   the  State   of ,   on  the  day  of 

next,  pursuant  to  an  order  allowing  an  appeal  entered  in  the  clerk's 

office  of  the  Circuit  Court  of  the  United  States,  for  the  District 

of  ,  in  that  certain  action,  numbered  ,  in  which  AB  and 

CD  are  complainants  and  appellants,  and  you  are  respondent  and  appellee, 
to  show  cause,  if  any  there  be,  why  the  decree  rendered  against  the  said 
complainants  and  appellants,  as  in  the  said  order  allowing  an  appeal 
mentioned,  should  not  be  corrected,  and  why  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

Witness,  the   Honorable ,  Judge   of   the   United    States   Circuit 

Court  in  and  for  the  District  of  ,  this  day  of 

,  A.  D.  18 . 


Circuit    Judge. 
Service  of  the   within  citation  and  receipt   of  a  copy  thereof  admitted 
this  day  of  ,  A.  D.  IS—. 


MN, 


Solicitor  for  XY,  appellee  and  respondent  in  lower  Court. 


F.  923. 
Citation  on  Appeal  in  Admiralty. 
UNITED   STATES   OF   AMERICA.— ss. 
The  President  of  the  United  States,  to   Alexander  Woodside  and  Isabella 
Woodside,    his    wife,   and    to    Messrs.    Page    &    Eells,    their    proctors. 
Greeting: 
You  are  hereby   cited   and   admonished   to  be   and   appear  at   a   United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to  be  holden  at  the 
city  of  San  Francisco,  in  the  State  of  California,  on  the  thirty- first  day 
of  January,  1898,  pursuant  to  an  order  allowing  an  appeal  duly  entered  and 
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of  record  in  the  clerk's  office  of  tlie  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  wherein  the  Canton  Insurance 
Office,  Limited,  is  appellant,  and  you  are  appellees,  to  show  cause,  if  any 
there  be,  why  the  decree  rendered  against  the  said  appellant  as  in  the 
said  order  allowing  appeal  mentioned  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness,   the  Honorable  JOHN  J.  DE  HAVEN,  Judge. 

F.   924. 

— Another  Form,  and  Return. 

In   the   District   Court    of   the   United   States    for    the   District   of  Oregon. 

In  the  Matter  of  the  Petition  of  the  Oregon  Rail- 
way and  Navigation  Company,  as  the  Owner 
of  the  Barge  "Columbia,"  and  the  Oregon  Short 
Line  and  Utah  Northern  Railway  Company,  as 
Lessee  thereof,  to  Limit  Liability  for  Damages 
Done  by  the  said  Barge  "Columbia." 

United   States   of  America, 
District  of  Oregon. 

The  President  of  the  United  States,  to  Robert  Balfour,  Stephen  William- 
son, Alexander  Guthrie,  Robert  Brodie  Forman,  R.  Bruce,  and  Walter 
J.    Burns,   partners   as   Balfour,    Guthrie   &   Co.,   and   Malvina   Short, 
administratrix  of  the  estate  of  Marshal  B.  Short,  deceased,  and  Sven 
Anderson,    administrator    of    the    estate    of    John    August    Peterson, 
deceased,    and    Anna    C.    Larson,    mother    of    John    August    Peterson, 
deceased,  the   Oregon   Short   Line   and   Utah   Northern   Railway   Com- 
pany and  the  Oregon  Railroad  and  Navigation  Company,  Greeting: 
You,  and  each  of  you,  are  hereby  cited  and  admonished  to  be  and  appear 
before  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
at  San  Francisco,  California,  on  or  before  the  fifth  day  of  February,  1898, 
pursuant  to  an  appeal  filed  in  the  office  of  the  clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  in  the  above -entitled  pro- 
ceeding, wherein  the  Oregon  Railway  and  Navigation  Company  is   appel- 
lant and  you  are  respondents,  to  show  cause  if  any  there  be,  why  the  de- 
cree entered  in  the  above-entitled  proceeding  on  December  20,  1897,  upon 
the  vacation  and  setting  aside  of  the  decree  entered  therein  on  August  2, 
18P7,  in  favor  of  the  said  Robert  Balfour,  Stephen  Williamson,  Alexander 
Gutlirie,  Robert  Brodie  Forman,  R.  Bruce,  and  Walter  J.  Burns,  partners 
as    Balfour,    Guthrie    &    Co.,    and    Malvina    Short,   administratrix    of    the 
estate  of  Marshal  B.  Short,  deceased,  and  Sven  Anderson  (   administrator 
of  the  estate  of  John  August  Peterson,  deceased,  thereby  appealed    from, 
should  not  be  corrected  and  reversed  and  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 
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Witness,  the  Hon.  MELVILLE  W.  FULLER,  Chief  Justice  of  the  United 
States,  this  twenty-second  day  of  January,  1898. 

CHARLES   B.   BELLINGER, 

Judge. 
Service  of  the  foregoing  citation  is  hereby  accepted  this  twenty-fourth 
day  of  January,  1898. 

C.  E.  S.  WOOD, 
Proctor  for  Robert  Balfour,  Stephen  Williamson,  Alexander  Guthrie,  Rob- 
ert Brodie  Forman,  R.  Bruce,  and  Walter  J.  Burns,  partners  as  Bal- 
four, Guthrie  &   Co.  . 

Proctor  for  Malvina  Short  and  Sven  Anderson,  and  Anna  C.  Larson. 

COX,  COTTON,  TEAL   &  MINOR, 
Proctors  for  the  Oregon  Short  Line  and  Utah  Northern  Railway  Company, 

COX,  COTTON,  TEAL  &  MINOR, 
Proctors  for  the  Oregon  Railroad  and  Navigation  Company. 

Eetum. 
United  States  of  America,  ^ 

-.S3. 

District  of  Oregon.  J 

I  hereby  certify  that  on  the  twenty-fourth  day  of  January,  1898,  at 
Portland,  Multnomah  county,  in  said  district,  I  duly  served  the  within 
citation  upon  E.  B.  Watson,  Proctor  for  Malvina  Short,  Sven  Anderson, 
and  Anna  C.  Larson,  by  delivering  to  him,  personally,  a  true  copy  of  said 
citation,  duly  certified  by  me  as  United  States  marshal,  and  also  certified 
as  such  by  W.  W.  Cotton,  proctor  for  appellant. 

ZOETH  HOUSER, 
United   States   Marshal. 
By  J.  A.  Wilson, 
Deputy. 
F.  925. 
Marshal's  Return  to  Citation. 
[Title  of  Court  and  Cause.] 

I, ,  United  States  Marshal,  for  the  District  of  ,  do 

hereby   certify   that  I  received  the   annexed   citation  on   the  day  of 

,  A.  D.  18 — ,  and  on  the  same  day  duly  served  the  same  upon 

,  by  delivering  to  and  leaving  with  said  ,  in 

county.  District  of  ,  ,  a  full,  true,  and  correct  copy  of 

said  citation,  certified  to  by  the  clerk  of  the  Circuit  Court  of  the  District 

of  ,  ,  under  the  seal  of  said  Court,  to  be   a  correct 

copy  of  said  citation. 

Witness  my  hand,  this  eighteenth  day  of  December,  A.  D.  1895. 


United  States  Marshal  for  the  District  of  . 

By  ,  Deputy. 
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MANDATES  TO  LOWER  COURT. 

F.  930.     Writ  of  mandate  to  district  court  on  reversal. 

F.  932.     —another  form. 

F.  933.     Mandate  from  supreme  court. 

F.  930. 

Writ  of  Mandate  to  District  Court  on  reversaL 

UNITED  STATES  OF  AMERICA.— ss. 

The   President   of   the   United   States   of  America,   to   the   Honorable,   the 

Judges  of  the  District  Court  of  the  United  States  for  the  District  of 

Oregon,  Greeting: 

[Seal   United   States  Circuit  Court  of  Appeals,   Ninth  Circuit.] 

Whereas,  lately  in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  before  you,  or  some  of  you,  in  a  cause  between  the  barge 
"Columbia,"  Oregon  Railway  and  Navigation  Company,  and  the  Oregon 
Short  Line  and  Utah  Northern  Railway  Company,  libelants  and  peti- 
tioners, and  Malvina  Short,  administratrix  of  the  estate  of  Marshal  B. 
Short,  deceased,  Sven  Anderson,  administrator  of  the  estate  of  John 
August  Peterson,  deceased,  Anna  C.  Larsen,  William  Boyce,  and  Balfour, 
(iuthrie  &  Company,  respondents,  a  decree  was  duly  tiled  and  entered  in 
said  District  Court  on  the  nineteenth  day  of  February,  1894,  which  said 
decree  was,  on  the  twenty-sixth  day  of  February,  1894,  duly  modified 
liy  order  of  the  Court,  which  said  decree  and  order  of  Court  are  of  record 
in  the  ofRce  of  the  clerk  of  said  District  Court,  and  to  which  reference  is 
hereby  made,  and  the  same  are  hereby  expressly  made  a  part  hereof  and 
as  by  the  inspection  of  the  transcript  of  the  record  of  the  said  District 
Court,  which  was  brought  in  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  by  virtue  of  an  appeal  agreeably  to  the  act  of 
Congress,  in  such  cases  made  and  provided,  fully  and  at  large  appears. 

And  whereas,  in  a  term  of  October,  and  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-five,  the  said  cause  came  on  to  be 
reheard  before  the  said  Circuit  Court  of  Appeals,  on  the  said  transcript 
of  record,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  Court  that  the  decree  of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  with  costs,  and  the  cause  remanded 
to  said  District  Court  for  further  proceedings  not  inconsistent  with  the 
opinion  of  this  Court. 

(Feb.    10,    189G.) 
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You.  therefore,  are  hereby  commanded  that  such  reversal  and  further 
proceedings  be  had  in  said  cause,  not  inconsistent  with  the  opinion  and 
decree  of  this  Court,  and  as  according  to  right  and  justice,  and  the  laws 
of  the  United  States,  ought  to  be  had,  the  said  decree  of  said  District 
r^ourt  notwithstanding. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  the  twelfth  day  of  March,  in  the 
year   of   our   Lord    one    thousand    eight    hundred    and   ninety-six. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

F.  932. 
— Another  Form. 
UlSnCTED   STATES   OF   AMERICA.— 83. 
The  President   of   the   United   States   of  America,   to   the   Honorable,  the 
Judges  of  the  Circuit   Court  of  the  United  States  for  the  Northern 
District  of  California,  Greeting: 

[Seal] 

Whereas,  lately  in  the  Circuit  Court  of  the  United  States,  for  the 
Northern  District  of  Calfornia  before  you,  or  some  of  you,  in  a  cause 
between  Edwin  Norton  and  Oliver  W.  Norton,  complainants,  and  Milton 
A.  WJieaton,  respondent,  an  interlocutory  decree  was  duly  filed  and  entered, 
in  favor  of  said  complainants,  which  said  decree  is  of  record  in  the  office 
of  the  clerk  of  said  Circuit  Court;  to  which  record  reference  is  hereby 
made  and  the  same  is  hereby  expressly  made  a  part  hereof,  and  as  by  the 
inspection  of  the  transcript  of  the  record  of  the  said  Circuit  Court,  which 
was  brought  into  the  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  by  virtue  of  an  appeal  agreeably  to  the  act  of  Congress, 
in  such  cases  made  and  provided,  fully  and  at  large  appears. 

And  whereas,  in  a  term  of  October,  and  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  ninety-five  the  said  cause  came  on  to  be 
reheard  before  the  said  Circuit  Court  of  Appeals,  on  the  said  transcript  of 
record,  and  was  argued  by  counsel: 

On  consideration  whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  Court  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  with  costs,  and  the  cause  is  remanded  with 
directions  to  said  Circuit  Court  to  dismiss  the  bill  at  complainants'  cost. 

(October   31,   1895.) 

You,  therefore,  are  hereby  commanded  that  such  reversal  and  further 
proceedings  be  had  in  said  cause,  not  inconsistent  with  the  opinion  and 
decree  of  this  Court,  and  as  according  to  right  and  justice,  and  the  laws 
of  the  United  States,  ought  to  be  had,  the  said  decree  of  said  Circuit 
Court  notwithstanding. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the 
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Supreme   Court  of   the  United   States,   the   nirteteenth    day    of   March,   in 
the   year  of   our   Lord,   one   thousand    eight    hundred   and   ninety-six. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  C!ircuit  Court  of  Appeals  for  the  Ninth  Circuit. 

F.  933. 
Mandate  from  Supreme  Court. 
UNITED  STATES  OF  AMERICA.— ss. 
The   President  of  the   United   States   of   America,  to   the   Honorable,   the 
Judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Oregon,  Greeting: 
[Seal  of  the  U.  S.   Supreme  Court.] 

Whereas,  lately  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  before  you,  or  some  of  you,  in  a  cause  between  John 
Simpson,  libelant  and  appellant,  and  the  steamer  'Oregon,"  her  tackle, 
etc.,  the  Oregon  Short  Line  and  Utah  Northern  Railway  Company,  claim- 
ant, appellee,  and  the  Oregon  Short  Line  and  Utah  Northern  Railway 
Company,  libelant  and  appellant,  and  the  ship  "Clan  Mackenzie,"  her 
tackle,  etc.,  John  Simpson,  claimant,  and  John  Simpson,  Helen  J.  Simpson, 
George  H.  Beaumont,  et  al.,  intervenors,  appellees,  wherein  the  decree  of 
the  said  Circuit  Court  entered  in  said  cause  on  the  sixteenth  day  of  June, 
A.  D.   1891,  is  in  the  following  words,  viz.: 

"It  is  therefore  pronounced  and  decreed  that  said  claimant,  the  Oregon 
Short  Line  and  Utah  Northern  Railway  Company,  do  within  thirty  days 
from  the  date  of  this  decree  pay  into  the  registry  of  this  Court  the  sum 
of  thirty-five  thousand  five  hundred  and  thirty-one  dollars  and  nineteen 
cents,  with  interest  at  the  legal  rate  from  the  date  of  the  final  decree 
in  the  District  Court,  together  with  the  proportion  of  costs  found  due  from 
said  claimant  and  to  be  taxed,  and  that  in  default  thereof  that  execution 
issue  against  said  stipulators  therefor,  and  it  is  further  adjudged  and 
decreed  that  the  clerk  of  this  Court  distribute  said  sums  as  follows: 
First,  to  the  payment  of  the  costs  and  disbursements  of  said  intervenor; 
second,  that  he  pay  to  said  inter\'enors  the  several  amounts  due  to  each 
of  them;  and,  third,  that  he  pay  the  libelant,  John  Simpson,  the  balance 
of  said  amount;  whereupon  said  appellant  moves  the  Court  for  the  al- 
lowance of  appeals  to  the  United  States  Supreme  Court;  which  motion  is 
hereby  allowed. 

LORENZO  SAWYER, 
United  States  Circuit  Judge,  Ninth  Judicial   Circuit. 

As  by  the  inspection  of  the  transcript  of  the  record  of  the  said  Circuit 
Court,  which  was  brought  into  the  Supreme  Court  of  the  United  States  by 
virtue  of  an  appeal  taken  by  John  Simpson  and  a  cross-appeal  taken  by 
the  Oregon  Short  Line  &  Utah  Northern  Railway  Company,  agreeably 
to  the  act  of  Congress,  in  such  case  made  and  provided,  fully  and  at  large 
appears. 

And  whereas,  in  the  present  term  of  October,  in  the  year  of  our  Lord, 
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one  thousand  eight  hundred  and  ninety -four,  the  said  cause  came  on  to 
be  heard  before  the  said  Supreme  Court,  on  the  said  transcript  of  record, 
on  appeal  and  cross-appeal,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  liere  ordered,  adjudged,  and  decreed 
by  this  Court  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be. 
and  the  same  is  hereby  reversed,  with  costs  to  the  original  libelant  as 
against  the  steamship  "Oregon,"  and  with  costs  to  the  "Oregon"  as  against 
the  interveners;  and  that  the  said  libelant,  John  Simpson,  recover  against 
the  said,  the  Oregon  Short  Line  and  Utah  Northern  Railway  Company 
claimant  of  the  steamer  "Oregon,"  five  hundred  and  ninety-four  dollars 
and  ninety  cents  for  his  costs  herein  expended,  and  have  execution  there- 
for; and  that  the  said,  the  Oregon  Short  Line  and  Utah  Northern  Rail- 
way Company,  claimant  of  the  steamer  "Oregon,"  recover  against  the  s:.id 
interveners,  John  Simpson,  Helen  J.  Simpson,  George  H.  Beaumont  et  al., 
two  hundred  and  eighty-three  dollars  and  forty-three  cents  for  its  coats 
herein  expended,  and  have  execution  therefor. 

And  it  is  further  ordered  that  this  cause  be,  and  the  same  ia  hereby, 
remanded  to  the  said  Circuit  Court  for  further  proceedings  in  conformity 
with  the  opinion  of  this  Court.     May  6,  1895. 

And  afterward,  to  wit,  on  the  third  day  of  June,  1895,  the  following 
entry  appears  of   record,   viz.: 

It  is  ordered  by  the  Court  that  the  decree  heretofore  entered  in  thijs 
cause  by  this  Court  be,  and  the  same  is  hereby,  amended  by  adding  theret(j 
the  following  words:  "Without  prejudice,  however,  to  the  right  of  th" 
Court  below,  or  of  the  District  Court,  in  its  discretion,  or  treat  the  inter 
vening  petitions  as  independent  libels^  and  to  issue  process  thereon  against 
the  steamer  "Oregon,"  her  owners  or  charterers,  and  to  take  such  othei- 
proceedings  therein  as  justice  may  require." 

You,  therefore,  are  hereby  commanded  that  such  execution  and  further 
proceedings  be  had  in  said  cause,  in  conformity  with  the  opinion  and  decree 
of  this  Court,  as  according  to  right  and  justice,  and  the  laws  of  the 
United  States,  ought  to  be  had,  the  said  appeals  notwithstanding. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  the 
United  States,  the  eleventh  day  of  June,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  ninety-five. 

JAMES  H.  McKENNEY, 
Clerk  of  the  Supreme  Court  of  the  United  States. 
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F.  938.     Petition  for  writ  of  error. 

F.  939.     — assignment  of  errors. 

F.  940.     Petition  for  writ  of  errors  to  circuit  court  of  appeals. 

F.  9  41.     — assignment  of  error  accompanying  same. 

F.  942.     Writ   of  error   on  appeal  to  circuit  court  of  appeals. 

F.  943.     — citation. 

F.  944.     —bond. 

F.  945.     Petition   for   allowance  of   appeal   from  circuit   to  supr.Muo   court 
direct    on    question    of    jurisdiction. 

F.  94G.     Assignment   of   errors. 

F.  947.     Further   order   allowing   appeal    and   specifying   papers   to   be   in- 
cluded in  record. 

F.  948.     — bond  on  appeal. 

F.  949.     Citation  on  appeal. 

F.   938. 

Petition  for  Writ  of  Error. 
[Title  of  Cause.] 

The  above-named  defendant,  the  Perris  Irrigation  District,  conceiving 
itself  aggrieved  by  the  judgment  entered  on  the  28th  day  of  March, 
1901,  in  the  above-entitled  cause,  hereby  prays  the  court  for  a  writ 
of  error  to  the  United  States  circuit  court  of  appeals  for  the  ninth 
circuit,  in  said  cause,  and  that  a  transcript  of  the  records  and  proceedings 
and  papers  on  which  said  judgment  was  made  and  entered,  duly  authen- 
ticated, may  be  sent  to  the  said  circuit  court  of  appeals  for  the  United 
States  for  the  ninth   circviit. 

Los  Angeles,  Cal.,  August  19,  1901. 

WORKS  &   LEE, 

Attorneys  for  Plaintiff. 
Rooms  420-425  Henne  Bldg.,  Los  Angeles,   Cal. 

F.  939. 
— Assignment  of  Errors. 

[Title  of  Court  and  Cause.] 

Now  comes  the  above-named  plaintiff  in  error,  The  Perris  Irrigation 
District,  by  John  D.  Works,  and  Bradner  W.  Lee,  its  counsel,  and  says 
that  in  the  record  and  proceedings  in  the  above-entitled  cause  there  is 
manifest  error,  in  this,  to  wit: 
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1.  The  circuit  court  of  the  United  States,  ninth  circuit,  southern  district 
of  California,  erred  in  overruling  the  defendant's  demurrer  to  the  plain- 
tiff's complaint. 

2.  That  the  complaint  in  said  cause  and  the  matters  therein  contained 
are  not  suflicient  in  law  for  the  said  plaintiff  to  have  or  maintain  his 
action    as   aforesaid   against    the    said    defendant. 

3.  That  by  said  record  it  appears  that  judgment  was  given  for  the  said 
plaintiff  when  judgment  should  have  been  given  for  the  said  defendant 
ayainst   the  plaintiff. 

4.  The  said  court  erred  in  refusing  to  allow  the  attorney  for  the  de- 
fendant to  make  an  opening  statement  to  the  jury,  following  the  state- 
ment made  by  the  attorney  for  the  plaintiff,  and  before  the  taking  of  the 
plaintiff''s  evidence. 

5.  The  said  court  erred  in  refusing  to  allow  the  attorney  for  the  de- 
fendant to  make  a  statement  to  the  jury  of  the  facts  the  defendant  pro- 
posed and  expected  to  make  in  its  defense  in  said  action. 

G.  The  said  court  erred  in  refusing  to  allow  the  attorney  for  the  de- 
fendant to  state  the  facts  the  defendant  proposed  and  expected  to  prove 
as  the  said  facts  are  set  forth  in  the  bill  of  exceptions  herein,  and  the 
said  attorney  requested  to  be  allowed  to  state  said  facts,  as  shown  by 
said  bill   of  exceptions. 

7.  The  said  court  erred  in  overruling  the  objection  of  the  said  defendant 
to  the  introduction  in  evidence  by  the  said  plaintiff  of  the  proceedings 
for  and  decree  of  confirmation  of  the  proceedings  of  the  board  of  super- 
visors of  the  county  of  San  Bernardino,  State  of  California,  for  the  organ- 
ization of  the  Perris  Irrigation  District,  and  in  allowing  said  decree  of 
confirmation  to  be  read  in  evidence  over  the  objection  of  the  defendant. 
Etc.,  etc. 

Wherefore  the  said  Perris  Irrigation  District  prays  that  the  judgment  of 
the  said  circuit  court  of  the  United  State»s,  southern  district  of  California, 
be  in  all  things  reversed. 

JOHN  D.  WORKS, 
BRADNER   W.   LEE, 
Counsel  for  Plaintiff  in  Error. 
F.  940. 
Petition  for  Writ  of  Error  to  Circuit  Court  of  Appeals. 
In  the  United  States  Circuit  Court  of  Appeals,  Ninth  Circuit. 
[Title  of  Cause.] 

The  above  named  defendant  and  plaintiff  in  error,  The  Board  of  Su- 
pervisors of  the  County  of  Riverside,  State  of  California,  and  the  said 
intervenors  and  plaintiffs  in  error,  [naming  them]  feeling  themselves 
aggrieved  by  the  judgment  and  order  of  the  United  States  circuit  court 
of  appeals,  ninth  circuit,  entered  on  the  11th  day  of  May,  1903,  in  the  above 
entitled  cause,  affirming  the  judgment  of  the  United  States  circuit  court, 
ninth  circuit,  southern  district  of  California,  granting  to  the  defeiiaant 
in  error  against  the  said  Board  of  Supervisors  of  Riverside  County,  State 
of   California,   a   peremptory   writ   of    mandamus,   hereby   pray  the   court 
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for  a  writ  of  error  to  the  United  States  Supreme  Court  in  said  cause,  and 
that  the  transcript  of  the  record  and  proceedings  and  papers  on  which  said 
Judgment  and  order  were  made  and  entered,  duly  authenticated,  may  be 
sent  to  the  said  Supreme  Court  of  the  United  States. 
Los  Angeles,  Cal.,  November  4,  1903. 

LYMAN  EVANS, 
JOHN  D.  WORKS, 
BRADNER  W.   LEE, 
LEWIS  R.  WORKS, 
Attorneys  for  the  Plaintiffs  in  Error. 

The  writ  of  error  as  prayed  for  in  the  above  petition  is  hereby  granted 

this  day  of  November,  1903. 

,  Judge. 

F.  941. 
— Assignment  of  error  accompan3nng  same. 
In  the  United  States  Circuit  Court  of  Appeals,  Ninth  Circuit. 
[Title  of  Cause.] 

Now  come  the  above  named  plaintiffs  in  error,  The  Board  of  Supervisors 
of  the  County  of  Riverside,  State  of  California,  by  Lyman  Evans,  John 
D.  Works,  Bradner  W.  Lee  and  Lewis  R.  Works,  their  counsel,  and  say 
that  in  the  record  and  proceedings  in  the  above  entitled  cause  there  is 
manifest  error  in  this,  to  wit: 

1.  The  circuit  court  of  the  United  States,  ninth  circuit,  southern  district 
of  California,  has  and  had  no  jurisdiction  to  hear  and  determine  the  peti- 
tion for  a  writ  of  mandamus  herein. 

2.  Said  court  had  no  jurisdiction  to  order  a  peremptory  writ — mandamus 
against  the  said  Board  of  Supervisors  of  the  County  of  Riverside,  State 
of  California,  compelling  or  ordering  said  Board  of  Supervisors  to  levy 
the  assessment  as  prayed  for  in  said  petition  and  as  ordered  by  the 
court. 

3.  Said  court  had  no  power  or  jurisdiction  to  order  a  special  levy  for 
the  payment  of  the  judgment  of  the  defendant  in  error,  the  plaintiff  in 
said  action,  as  prayed  for  in  said  petition,  without  levying  a  general 
assessment  for  the  benefit  of  all  of  the  bondholders  of  said  district. 

4.  The  petition  for  writ  of  mandamus  herein  was  not  sufficient  in  laAv 
for  the  said  plaintiff  to  have  or  maintain  his  said  proceeding  for  a  writ 
of  mandamus,  or  to  authorize  the  issuance  of   said  writ. 

5.  That  said  court  erred  in  overruling  the  demurrer  of  the  defendant, 
The  Board  of  Supervisors  of  the  County  of  Riverside,  State  of  California, 
to  the  said  petition  for  writ  of  mandamus. 

6.  That  the  said  court  erred  in  rendering  the  judgment  and  order  for 
a  peremptory  writ  of  mandamus  against  the  said  Board  of  Supervisors, 
ordering  said  board  to  levy  the  assessment  prayed  for  in  said  petition. 

7.  The  said  court  erred  in  ordering  a  peremptory  writ  of  mandamus 
against  the  said  plaintiff  in  error.  The  Board  of  Supervisors  of  the 
County  of  Riverside,  State  of  California,  requiring  the  said  board  to  levy 
an  assessment  as  prayed  for  in  said  petition,  to  pay  the  judgment  of  the 
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defendant  in  error,  without  any  showing  or  proof  of  refusal  or  neglect 
on  the  part  of  the  Board  of  Directors  of  the  said  Perris  Irrigation  District 
to  levy  such  assessment. 

8.  The  United  States  circuit  court  of  appeals,  ninth  circuit,  erred  in 
affirming  the  judgment  and  order  of  the  said  circuit  court  granting  said 
peremptory  writ  of  mandamus. 

Wherefore,  the  said  Board  of  Supervisors  of  Riverside  County,  State 
of  California,  pray  that  the  judgment  of  the  said  circuit  court  of  the 
United  States,  southern  district  of  California,  be  in  all  things  reversed. 

LYMAN   EVANS, 
JOHN  D.  WORKS, 
BRADNER   W.   LEE, 
LEWIS   R.  WORKS, 
Counsel  for  the  Plaintiffs  in  Error,  Board  of  Supervisors 

of  the   County   of   Riverside,  State   of  California. 

F.  942. 
Writ  of  Error  on  Appeal  to  Circuit  Court  of  Appeals. 
UNITED  STATES  OF  AMERICA,  ss.: 

The  President  of  the  United  States  of  America  to  the  judges  of  the  cir- 
cuit court  of  the  United  States  of  the  ninth  judicial  circuit  in  and 
for  the  southern  district  of  California,  Greeting: 

Because  in  the  record  and  proceedings,  and  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said  circuit  court,  before  you 
between  Robert  H.  Thompson,  plaintiff,  and  The  Perris  Irrigation  Dis- 
trict and  Board  of  Supervisors  of  Riverside  County,  State  of  California, 
defendants,  etc.,  a  manifest  error  hath  happened  to  the  great  damage 
of  the  said  defendant  The  Board  of  Supervisors  of  Riverside  County, 
State  of  California,  and  it  being  fit.  that  the  error,  if  any  there  hath 
been,  should  be  duly  corrected,  and  full  and  speedy  justice  done  to  the 
parties  aforesaid  in  this  behalf,  you  are  hereby  commanded,  if  judgment 
be  therein  given,  that  then,  under  your  seal,  distinctly  and  openly,  you 
send  the  record  and  proceedings  aforesaid,  with  all  things  concerning 
the  same,  to  the  United  States  circuit  court  of  appeals  for  the  ninth 
circuit,  together  with  this  writ,  so  that  you  have  the  same  at  San  Fran- 
cisco in  the  State  of  California  on  the  4th  day  of  November  next,  in  the 
said  United  States  circuit  court  of  appeals  to  be  there  and  then  held, 
that  the  record  and  proceedings  aforesaid  be  Inspected,  the  said  United 
States  circuit  court  of  appeals  may  cause  further  to  be  done  therein  to 
correct  that  error,  what  of  right  and  according  to  the  law  and  custom 
of  the  United  States  should  be  done. 

Witness,  the  Honorable  Melville  W.  Fuller.  Chief  Justice  of  the  United 
States,  this  6th  day  of  October,  in  the  year  of  our  Lord  one  thousand  nine 
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hundred  and  two,  and  of  the  Independence  of  the  United  States  the  one 
hundred  and  twenty-seventli. 

[Seal.]  WM.    U.    VAN    DYKE, 

Clerk  of  the  Circuit  Court  of  the  United  States  of  America  of 
the  Ninth  Judicial  Circuit  in  and  for  the  Southern  District 
of   California. 

The  above  writ  of  error  is  hereby  allowed. 

OLIN  WELBORN,  Judge. 
I   hereby   certify  that   a   copy  of  the   within   writ   of   error   was  on   the 
€th  day  of  October,   1902,  lodged  in  the   clerk's  office  of  the  said  United 
States    circuit    court    for    the    southern    district    of    California,    for    the 
said  defendant  in  error. 

WM.  M.  VAN  DYKE, 
Clerk  United  States  Circuit  Court, 

Southern  District  of  California. 

F.  943. 
— Citation. 
UNITED  STATES  OF  AMERICA,  ss.: 
To  Robert  H.  Thompson  and  the  Ferris  Irrigation  District,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  United 
States  circuit  court  of  appeals  for  the  ninth  circuit,  to  be  held  at  the 
city  of  San  Francisco,  in  the  State  of  California,  on  the  4th  day  of 
November,  A.  D.  1902,  pursuant  to  a  writ  of  error  on  file  in  the  clerk's 
office  of  the  circuit  court  of  the  United  States,  of  the  ninth  judicial  circuit, 
in  and  for  the  southern  district  of  California,  in  that  certain  action  number 
849,  wherein  The  Board  of  Supervisors  of  Riverside  County,  State  of  Cali- 
fornia, C.  B.  Bullock,  Harry  Chandler,  Fred  Chandler,  George  H.  Sawyer, 
F.  P.  Russell,  F.  J.  Fogg,  William  Chamberlain,  L.  H.  Conklin,  William  Pilch, 
John  Peters,  George  Brum.  E.  J.  Dunford,  H.  E.  Davis,  William  Newport,  Erie 
Bell,  James  Williams,  C.  L.  Mills,  J.  F.  Hook,  C.  Vermason,  E.  H.  Raymond, 
J.  N.  Hearn,  L.  G.  Leavitt,  John  A.  Perou,  D.  McPherson,  0.  J.  M.  Favorite, 
S.  V.  Gates,  J.  A.  Maxfield,  J.  H.  Hoff  and  R.  F.  Bailey  are  plaintiffs  in 
error  and  you,  said  Robert  H.  Thompson,  are  defendant  in  error,  to  show 
•cause  if  any  there  be,  why  the  judgment  given,  made  and  rendered  againsl 
the  said  Board  of  Supervisors  of  Riverside  County,  State  of  California. 
C  B.  Bullock,  Harry  Chandler,  Fred.  Chandler,  George  H.  Sawyer,  F.  P. 
Russell,  F.  J.  Fogg,  William  Chamberlain,  L.  H.  Conklin,  William  Pilch, 
John  Peters,  George  Brum,  E.  J.  Dunford,  H.  E.  Davis,  William  Newport, 
Erie  Bell,  James  Williams,  C.  L.  Mills,  J.  F.  Hook,  C.  Vern:ason,  E.  H. 
Raymond,  J.  N.  Hearn,  L.  G.  Leavitt,  John  A.  Perou,  D.  McPherson,  O. 
J.  M.  Favorite,  S.  V.  Gates,  J.  A.  Maxfield,  J.  H.  Hoflf,  and  R.  F.  Bailey, 
in  the  said  writ  of  error  mentioned,  should  not  be  corrected,  and  speedy 
justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Olin  Wellborn,  United  States  district  judge 
for  the  southern  district  of  California,  and  one  of  the  judges  of  the 
circuit  court  of  the  United  States  of  America,  of  the  ninth  judicial  circuit, 
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in  and  for  the  southern  district  of  California,  this  6th  day  of  October,  A. 
D.  1902,  and  of  the  Independence  of  the  United  States,  the  one  hundred  and 
tw  en  ty -seventh. 

OLIN   WELLBORN, 
United  States  District  Judge  for  the 

Southern  District  of  California. 
Service  of  the  foregoing  citation   is  hereby  acknowledged  this   7th  day 
of  October,  1902. 

CHRISTOPHER  C.  WRIGHT, 
Attorney  for  Defendant  in  Error. 

F.  944. 
—Bond. 

In  the  United  States  Circuit  Court  of  Appeals,  Ninth  Circuit. 
I  Title  of  Cause.] 

Ivnow  all  men  by  these  presents,  that  we,  The  Board  of  Supervisors, 
of  Riverside  County,  State  of  California,  plaintiffs  in  error,  C.  B.  Bul- 
lock, Harry  Chandler,  Fred  Chandler,  L.  H.  Conklin,  William  Pilch,  John 
Peters,  George  Brum,  E.  J.  Dunford,  H.  E.  Davis,  William  Newport,  Erie 
Bell,  James  Williams,  C.  L.  Mills,  J.  F.  Hook,  C.  Vermason,  E.  H.  Raymond, 
J.  N.  Hearn,  L.  G.  Leavitt,  John  A.  Perou,  D.  McPherson,  0.  J.  M.  Favorite, 
S.  V.  Gates,  J.  A.  Maxfield,  J.  H.  Hoflf,  and  R.  F.  Bailey,  plaintiffs  in 
error,  and  Fidelity  and  Deposit  Company  of  Maryland  are  held  and  lirmly 
bound  unto  the  above-named  R.  H.  Thompson  in  the  sum  of  five  hundred 
dollars  ($500.00),  to  be  paid  to  him,  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves  and  each  of  us,  and  our  and  each 
of  our  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  hands  and  dated  the  3rd  day  of  November,  1903. 
Whereas     the     above     named     plaintiffs     in     error     have     prosecuted 
their  writ  of  error  to  the  Supreme  Court  of  the  United  States  to  reverse 
the  order  and   judgment   of   the   United   States   circuit   court    of   appeals, 
ninth  circuit,  made  and  entered  on  the  11th  day  of  May,  1903; 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the 
above  named  plaintifts  in  error  shall  prosecute  said  writ  of  error  to 
effect,  and  answer  all  damages  and  costs,  if  they  fail  to  make  said  appeal 
good,  then  this  obligation  shall  be  void;  otherwise,  the  same  shall  be 
and  remain  in  full  force  and  virtue. 

[Signatures    of    parties.] 
Approved : 

WM.  B.  GILBERT,  Judge. 

F.  945. 

Petition  for  Allowance  of  Appeal  from  Circuit  to  Supreme  Court  Direct 

on  Question  of  Jurisdiction. 

Your  petitioners.  The  Consolidated  Water  Company  and  Constantine  W. 

Benson  and  Henry  Livesey  Cole,  trustees,  respectfully  represent  that  there 
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is  manifest  error  committed,  to  the  injury  of  the  petitioners,  by  the  final 
decree  pronounced  in  this  case  on  the  19th  day  of  August,  1897,  in  and 
by  which  said  final  decree  this  court  refused  jurisdiction  of  the  cause 
set  forth  in  your  petitioners'  bill  of  complaint,  on  the  ground  that  the  San 
Diego  Water  Company  was  a  necessary  and  indispensable  party;  that  it 
was  not  made  a  party  to  the  action,  and  could  not  bo,  because  it  would 
then  deprive  the  court  of  jurisdiction,  the  said  San  Diego  Water  Com- 
pany being  a  citizen  of  California,  and  on  the  said  ground  the  court,  on 
said  August  19th,  1897,  entered  a  final  decree  dismissing  said  action  for 
want  of  jurisdiction. 

Wherefore,  your  petitioners,  The  Consolidated  Water  Company  and 
Constantine  W.  Benson  and  Henry  Livesey  Cole,  as  trustees,  considering 
themselves  aggrieved,  pray  an  order  granting  an  appeal  from  said  final 
decree  denying  the  jurisdiction,  as  aforesaid,  to  the  Supreme  Court  of  the 
United  States,  as  authorized  by  section  5  of  the  act  of  Congress  of  the 
United  States,  approved  March  S-rd,  1891,  and  pray  this  honorable  Court 
that  said  appeal  be  allowed  solely  upon  said  question  of  jurisdiction,  and 
that  a  transcript  of  so  much  of  the  record,  proceedings,  and  papers  upon 
which  said  decree  was  made  as  may  be  necessary  to  present  said  (jues- 
tion  of  jurisdiction  on  appeal,  duly  authenticated,  may  be  sent  to  the 
Supreme  Court  of  the  United  States. 

Your  petitioners  herewith  file  and  offer  their  bond  in  the  penai  sum  of 
five  hundred  dollars,  and  ask  that  the  same  be  approved  and  that  tlie 
appeal  be  allowed. 

WORKS   &  WORKS, 
Solicitors  for  Complainants. 

The  complainants'  bill  having  been  dismissed  by  decree  of  this  court 
on  the  sole  ground  that  the  court  had  no  jurisdiction  of  the  action;  and 
the  complainants  having  prayed  an  appeal  to  the  Supreme  Court  of  the 
United  States  on  said  question  of  jurisdiction,  it  is  now  ordered  in  open 
court  that  the  appeal  be  allowed  on  that  question  only;  and  it  is  further 
ordered  that  so  much  of  the  record  and  proceedings  and  papers  upon 
which  said  order  and  decree  was  made  as  are  necessary  to  present  the  said 
question  of  jurisdiction,  and  no  more,  be  included  in  the  record  on  ap- 
peal. 

ROSS,   Circuit  Judge. 
■       F.  946. 

Assignment  of  Errors. 

[Title  of  Court  and  Cause.] 

Now  come  the  above-named  appellants,  The  Consolidated  Water  Com- 
pany and  Constantine  W.  Benson  and  Henry  Livesey  Cole,  trustees,  by 
C.  K.  Davis,  F.  B.  Kellogg,  C.  A.  Severance,  John  D.  Works,  and  Lewis 
R.  Works,  their  attorneys,  and  say  that  in  the  record  and  proceedings 
in  the  above-entitled  matter  there  is  manifest  error  in  this,  to  wit: 
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I. 

The  circuit  court  of  the  United  States,  ninth  circuit,  southern  district 
of  California,  erred  in  holding  and  deciding  that  the  said  court  had  no  juris- 
diction to  try  and  determine  said  suit,  and  in  rendering  its  decree  dismiss- 
ing the  bill  therein  on  that  ground. 

n. 

The  said  court  erred  in  holding  and  deciding  that  the  San  Diego  Water 
Company  was  a  necessary  and  indispensable  party  to  said  suit. 

III. 

The  said  court  erred  in  holding  and  deciding  that  the  San  Diego  Water 
Company  was  a  necessary  and  indispenpable  party  to  said  suit;  that  its 
interests  were  the  same  and  not  antagonistic  to  that  of  the  complainant, 
and  that  said  water  company  being  a  resident  of  the  S'^ate  of  California, 
the  said  court  had  not  jurisdiction  of  said  suit  for  that  reason. 

IV. 

The  said  court  erred  in  holoding  and  deciding  that  a  non-resident  bond- 
holder of  the  bonds  of  a  resident  corporation  or  the  trustees  of  such 
bondholders  could  not  maintain  an  action  in  a  Federal  court  to  prevent 
the  confiscation,  by  illegal  taxation  and  otherwise,  of  the  property  of  a 
resident  corporation  which  constituted  the  sole  and  only  security  for  such 
bonds,  where  the  amount  of  the  bonds  exceeded  the  full  value  of  the 
property  and  the  said  resident  corporation  issuing  the  bonds  was  in- 
solvent, and  that  such  suit  was  not  for  the  benefit  of  such  bondholders, 
but  of  such  resident  corporation. 

V. 

The  said  court  erred  in  denying  the  petition  of  the  said  complainants 
and  appellants  for  leave  to  file  a  supplemental  bill  on  the  ground  that 
the  court  had  no  jurisdiction. 

Wherefore  the  said  Consolidated  Water  Company  and  Constantine  W. 
Benson  and  Henry  Livesey  Cole,  trustees,  pray  that  the  decree  and  order 
of  the  said  circuit  court  of  the  United  States,  ninth  circuit,  southern  dis- 
trict of  California,  appealed  from  herein,  be  reversed. 

C.   K.   DAVIS, 
F.  B.  KELLOGG, 
C.  A.  SEVERANCE, 
JOHN    D.    WORKS, 
LEWIS  R.  WORKS, 
Counsel  for  Appellants. 
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F.  947. 
Further  Order  Allowing  Appeal  and  Specifying  Papers  to  be  Included  in 

Record. 
[Ti'tle  of  Court  and  Cause] 

The  above-named  complainants,  having  petitioned  tliis  court  for  an  ap- 
peal from  the  order  and  decree  made  in  this  cause  on  the  19th  day  of 
August,  1897,  dismissing  their  bill  for  want  of  jurisdiction,  on  the  said 
question  of  jurisdiction  only,  and  such  appeal  liaving.  by  order  of  this 
court,  been  granted  on  said  question  of  jurisdiction  alone,  and  the  further 
order  made  therein  that  so  much  of  the  record  and  proceedings  and  papers 
upon  which  said  decree  was  made  as  might  be  necessary  to  present  the 
said  question  of  jurisdiction,  and  no  more,  be  included  in  the  record  on 
appeal: 

Now.  therefore,  it  is  hereby  ordered  that  the  following  pleadings,  pro- 
ceedings, and  documents  on  file  in  said  cause  be  included  in  the  record 
on  appeal : 

1.  The  citation  to  be  issued  herein  requiring  the  defendants  to  appear 
in  the  Supreme  Court  of  the  United  States  on  this  appeal  and  proof  of 
service  thereof. 

2.  The  original  bill  of  complaint. 

3.  The  .subpoena  issued  to  the  defendants  and  proof  of  its  service. 

4.  The  demurrers  of  the  defendants  filed  to  the  original  bill. 

5.  The  petition  of  the  complainant  The  Consolidated  Water  Company 
for  leave  to  file  a  supplemental  bill. 

6.  The  amended  bill  of  complaint  in  said  cause. 

7.  The  petition  of  the  complainants,  The  Consolidated  Water  Company, 
Constantine  W.  Benson,  and  Henry  Livesey  Cole,  trustees,  for  leave  to 
file  a  supplemental  bill. 

8.  The  demurrers  of  the  defendants  to  the  amended  bill. 

9.  The  demurrers  of  the  defendants  to  the  petition  for  leave  to  file 
a  supplemental  bill. 

10.  Notice  of  the  complainants  to  the  defendants  of  a  motion  of  the 
complainants  for  leave  to  file  a  supplemental  bill  in  said  action. 

11.  The  supplemental  bill  proposed  to  be  filed  by  said  complainants. 

12.  Opinion  of  Wellborn,  district  judge,  on  the  demurrer  to  the  original 
bill. 

13.  Opinion  of  Ross,  circuit  judge,  on  the  demurrer  to  the  amended  bill 
and  upon  the  petition  for  leave  to  file  a  supplemental  bill. 

14.  All  minutes  of  the  court  and  orders  and  decrees  made  in  the  case. 

15.  All  certificates  made  by  the  clerk  of  this  court  with  reference  to 
the  proceedings,  rulings,  and  decrees  of  the  court  herein. 

16.  The  petition  for  appeal,  order  of  the  court  granting  such  appeal, 
and  the  appeal  allowed,  the  assignment  of  errors  of  the  complainants 
upon  this  appeal,  and  the  undertaking  on  appeal,  and  all  orders  of  the 
court  and  the  judge  in  chambers  relating  thereto. 

17.  The  certificate  of  the  clerk  to  the  correctness  of  the  record  on  ap- 
peal  in  this  cause. 

18.  All  indorsements  of  filings,  and  acknowledgment  and  proof  of  serv- 
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iee  of  pleadings,  and   other   documents   filed   in   the   cause   and   mentioned 
above. 

19.  Opinion  of  Ross,  circuit  judge,  filed  July  17,  1899. 

ROSS, 
Circuit  Judge. 

F.  948. 

— Bond  on  AppeaL 

[Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents  that  we,  The  Consolidated  Water 
Company  and  Constantine  W.  Benson  and  Henry  Livesey  Cole,  trustees, 
and  The  Fidelity  and  Deposit  Company  of  Maryland  (a  corporation), 
having  its  principal  place  of  business  in  the  city  of  Baltimore,  in  the  State 
of  Maryland,  having  a  paid-up  capital  and  surplue  of  $1,150,000,  duly 
incorporated  under  the  laws  of  said  State  for  the  purpose  of  making, 
guaranteeing,  or  becoming  surety  upon  bonds  or  vmdertakings  required 
or  authorized  by  law,  and  licensed  by  the  insurance  commissioner  of  the 
State  of  California  as  having  complied  with  all  the  requirements  of  the 
law  of  said  State  of  California  regulating  the  formation  or  admission  of 
such  corporations  to  transact  such  business  in  said  State  (C.  C.  P., 
1056-7),  as  surety,  are  held  and  firmly  bound  unto  the  above-named 
E.  S.  Babcock,  the  Southern  California  Mountain  Water  Company,  the 
City  of  San  Diego,  S.  Levi,  H.  Sweeney,  Geo.  B.  Watson,  A.  E.  Dodson, 
W.  J.  Prout,  A.  Bachman,  members  of  and  constituting  the  board  of 
aldermen  of  said  city,  and  Charles  W.  Pauly,  Sewall  F.  Barker,  Fred 
Baker,  M.  J.  Perrin,  C.  C.  Hakes,  .J.  A.  Altamirano,  H.  Welisch,  Eilwin 
S.  Burgert,  J.  L.  Paulsen,  S.  H.  Olmsted,  Thomas  H.  Dunkin,  J.  F. 
Warner,  Dan.  F.  Jones,  Frank  A.  James,  John  Campbell,  N.  V.  Paddock, 
members  of  and  constituting  the  board  of  delegates  of  said  city;  Nat  R. 
Titus,  auditor  of  said  city,  and  T.  J.  Dowell,  treasurer  of  said  city,  in 
the  penal  sum  of  five  hundred  dollars,  to  be  paid  to  the  said  party;  for 
the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves  and 
each  of  us,  our  and  each  of  our  heirs,  executors,  administrators,  and  suc- 
cessors, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  26th  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-nine. 

Whereas,  the  above-named  Consolidated  Water  Company  and  Con- 
stantine W.  Benson  and  Henry  Livesey  Cole,  trustees,  have  prosecuted  an 
appeal  to  the  Supreme  Court  of  the  United  States  to  reverse  the  decree 
rendered  in  the  above -entitled  suit  by  the  judge  of  the  circuit  court  of  the 
United  States  for  the  ninth  circuit,  southern  district  of  California: 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above- 
named  Consolidated  Water  Company  and  Constantine  W.  Benson  and 
Henry  Livesey  Cole,  trustees,  shall  prosecute  said  appeal  to  effect  and 
answer  all  damages  and  costs  if  it  shall  fail  to  make  said  appeal  good, 

2992 


Procedure]  FORMS    ON    APPEAL.  F.  94f). 

then  this  obligation  shall  be  void:  otherwise  the  same  shall  be  and  remain 
in  full  force  and  virtue. 

CONSOLIDATED   WATER   COMPANY, 
CONSTANTINE  W.   BENSON, 
HENRY  LIVESEY  COLE, 
By  WORKS  &  WORKS,  Attorneys. 

FIDELITY  &  DEPOSIT  CO.  OF  MARYLAND, 
By  W.  S.  BARTLETT, 

By  A  Member  of  the  Local  Board  of  Directors 
[Seal]  of  said  Company. 

Attest:   WM.  DIETERLE,  Agent. 

Sealed  and  delivered  and  taken  and   acknowledged   this   day   of 

— ,  1899,  before  me  . 


[7^2   c.   int.   rev.    stamps.] 
The  foregoing  bond  is  approved  this  17th  day  of  July,  1899. 

ROSS. 
F.  949.  Circuit  Judge. 

Citation  on  Appeal. 
[Title  of  Court  and  Cause.] 
UNITED  STATES  OF  AMERICA,  ss. 
To  E.  S.  Babcock,  etc.,  etc. 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  the  Supreme 
Court  of  the  United  States,  to  be  held  at  the  city  of  Washington,  in  the 
District  of  Columbia,  on  the  11th  day  of  September,  A.  D.  1899,  pur- 
suant to  an  order  allowing  an  appeal  filed  and  entered  in  the  clerk's 
office  of  the  circuit  court  of  the  United  States  for  the  southern  district 
of  California  from  a  final  decree  signed,  filed,  and  entered  on  the  19th  day 
of  August,  1897,  in  that  certain  suit,  being  in  equity,  No.  6'67,  wherein 
The  Consolidated  Water  Company  and  Constantine  W.  Benson  and  Henry 
Livesey  Cole,  trustees,  are  complainants  and  appellants  and  you  are  de- 
fendants and  appellees,  to  show  cause,  if  any  there  be,  why  the  decree 
rendered  against  the  said  appellants,  as  in  the  said  order  allowing  appeal 
mentioned,  should  not  be  corrected  and  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

Witness  the  Honorable  Erskine  M.  Ross,  United  States  circuit  judge  for 
the  ninth  judicial  circuit,  this  17th  day  of  July,  A.  D.  1899,  and  of  the 
Independence  of  the  United  States  the  one  hundred  and  twenty-fourth. 

ERSKINE  M.  ROSS, 
United  States  Circuit  Judge  for  the  Ninth  Judicial  Circuit. 
Received  copy  and  acknowledge  service  of  the  within  citation  tliis   19th 
day  of  July,  1899.  JAS.   A.   GIBSON, 

WM.  J.  HUNSAIvER, 
Solicitors  for  Defendants  and  Appellees  E.  S.  Babcock  and  The  Southern 
California  Mountain  Water  Company. 

H.  E.  DOOLITTLE, 
City   Attorney   of  the   City   of   San   Diego,   Solicitors   for  Defendants   and 
Appellees  Other  Than  E.  S.  Babcock  and  The  Southern  California  Moun- 
tain Water  Company. 
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Affidavit  of  value  in  dispute. 

Motion  for  finding  and  to  fix  bond. 

Order  fixing  bond. 

Findings  by  territorial  court. 

Bond  on  appeal. 

Citation  on  appeal. 

Appeal  and  allowance. 

Affidavit  of  value  in  dispute. 

Supersedeas  order. 

Assignment  of  error  on  appeal. 

Writ  of  error  to  supreme  court  of  Hawaii. 

Assignment  of  errors. 

Citation  to  defendant  in  error. 

Petition    for    writ   of   error    from    supreme    court    of    the    UniteO 

States. 
Order    allowing   writ. 
Bond. 

F.  956. 
Affidavit  of  Value  in  Dispute. 
In  the  Supreme  Court  of  the  Territory  of  New  Mexico,  July  Term,  1898. 
HENRY  LOCKHART,  Plaintiff  in  Error, 
vs. 
THE  WASHINGTON  GOLD  &  SILVER  MINING  COMPANY 
et  al..  Defendants  in  Error. 
Henry  Lockhart,  of  lawful  age,  being  duly  sworn,  on  his  oath  says  that 
he   is  the   plaintiff   in   the   above-entitled  cause,  and   that   the    matter  in 
dispute  in  said  cause,  exclusive  of  all  costs,  exceeds  the  sum  of  five  thou- 
sand dollars. 

HENRY  LOCKHART. 
Subscribed  and  sworn  to  before  me  this  15th  day  of  December,  1898. 

ARTHUS  L.  FINCH, 
Notary  Public. 
F.  957. 
Motion  for  Findings  and  to  Fix  Bond. 
In   the   Supreme   Court  of   the   Territory   of  New  Mexico,   July   Term,  A. 

D.  1898. 
[Title  of  Cause.] 
Henry  Lockhart,  plaintiff  in  error  in  the  said  cause,  haAing  sued  out  a 
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■writ  of  error  to  bring  into  the  Supreme  Court  of  the  United  States  for 
review  the  record  and  proceedings  in  the  above-entitled  cause,  prays  the 
supreme  court  of  the  Territory  of  New  Mexico  to  fix  the  amount  of  tlie 
bond  for  costs  to  be  executed  by  the  plaintiff  in  error  and  to  make  and 
certify  a  finding  and  statement  of  the  facts  in  the  case  and  to  transmit 
the  same  to  the  Supreme  Court  of  the  United  States,  togetlier  with  the 
transcript  of  the  proceedings  and  judgment  or  decree  in  said  cause,  in  pur- 
suance of  law  and  of  the  rules  of  said  court. 

H.  L.  WARREN, 
Attorney  for  Plaintiff  in  Error. 
F.  958. 
Order  Fixing  Bond. 
[Title  of  Cause.] 

Now,  upon  the  reading  and  filing  of  the  motion  of  Henry  Lockhart, 
plaintiff  in  error  in  the  above-entitled  cause,  praying  for  a  certified  copy 
of  the  statement  of  facts  and  for  an  order  fixing  the  amount  of  bond  for 
costs  in  an  appeal  in  the  said  cause  to  the  Supreme  Court  of  the  United 
States  from  the  judgment  and  decree  of  this  court,  it  is  ordered  that  the 
said  motion  be,  and  the  same  hereby  is,  granted  as  therein  prayed  for 
upon  the  giving  of  a  good  and  sufficient  bond  in  the  sum  of  $250,  to  be 
approved  by  the  chief  justice  of  this  court  or  one  of  the  judges  of  the 
Supreme  Court   of  the  United  States,  for  the  payment  of   costs. 

F.  959. 

Findings  by  Territorial  Court. 

In   the   Supreme  Court   of   the   Territory  of   New   Mexico,  July   Term,   A. 

D.  1898. 
[Title  of  Cause.] 

Henry  Lockhart,  the  plaintiff  in  error  in  the  above-entitled  cause,  hav- 
ing prayed  an  appeal  from  the  judgment  and  decision  of  this  court  here- 
tofore and  during  the  July,  A.  D.  1898,  term  thereof  rendered  and  made  in 
this  cause,  and  said  appeal  having  been  allowed,  and  said  plaintiff  having 
also  prayed  that  this  court  make  and  certify,  in  accordance  with  law  and 
the  rules  of  the  Supreme  Court  of  the  United  States,  a  finding  and  state- 
ment of  facts  in  this  cause  to  be  transmitted  and  used  on  such  appeal, 
this  court  does  hereby  make  and  certify  the  following  statement  of  facts 
in  the  nature  of  a  special  verdict  herein,  at  the  request  of  said  plaintiff  in 
error,  as  follows: 

1.  At  the  trial  of  this  cause  in  the  district  court  the  parties  stipulated 
and  agreed  with  each  other  as  follows:  "It  is  stipulated  and  agreed  by 
and  between  the  plaintiff  and  defendants  in  the  abovo-entitled  cause  that 
the  premises  in  controversy  in  this  case  are  situated  within  the  limits 
of  private  land  claim  reported  as  No.  135  in  the  office  of  the  surveyor 
general  of  the  Territory  of  New  Mexico,  known  as  the  CaSada  de  Cochiti 
tract,  as  said  claim  was  surveyed  by  the  surveyor  general,  said  survey 
having  been  made  and  approved  by  Clarence  Pullen,  surveyor  general,  on 
the  date  of  June  29th,  A.  D.  1885. 
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"It  is  further  stipulated  tliat  said  private  land  cla:  a  was  never  con- 
firmed upon  report  of  the  surveyor  general,  but  two  petitions  for  the  con- 
firmation of  the  same  was  filed  in  the  court  of  private  land  claims,  one 
by  Joel  Parker  Whitney,  Jose  Juan  Lucero,  Lauriano  Lucero,  Juan  Cris- 
toval  Lucero,  Jose  de  Jesus  Lucero,  Juan  Teodora  Lucero,  Jose  Telesforo 
Lucero,  Bernard  S.  Rodey,  and  Hannali  Harris,  being  numbered  205  on  the 
docket  of  the  court  of  private  land  claims,  at  Santa  Fe,  and  filed  March 
2nd,  1893,  and  the  other  petition  being  filed  by  Manuel  Urtado  and  Jose 
Antonio  Gallego,  on  the  3d  day  of  March,  1893,  and  that  said  petitions 
were  consolidated  and  said  causes  heard  and  decree  of  confirmation  ren- 
dered by  said  court  on  the  29th  day  of  September,  A.  D.   1894.     *     *     » 

"It  is  further  stipulated  and  agreed  that  the  said  premises  in  con- 
troversy in  this  case  are  not  included  within  the  boundaries  of  said  grant 
as  confirmed  in  said  decree." 

■'It  is  further  stipulated  and  agreed  that  an  appeal  was  taken  from 
said  decree  by  all  of  the  said  petitioners  to  the  Supreme  Court  of  the 
United  States,  in  which  court  said  cause  is  now  pending  upon  said  ap- 
peal and  undetermined,  said  appeal  being  dated  the  11th  day  of  March, 
A.  D.  1895." 

Now,  this  court  doth  find  the  facts  as  stated  in  said  stipulations  to  be 
t  rue. 

And  now  this  court,  at  the  request  of  the  said  defendants  in  error, 
makes  the  following  findings  of  fact  from  the  evidence  in  said  cause: 

2.  The  plaintiff  in  error,  Henry  Lockhart,  one  Benjamin  .Johnson,  and 
one  Charley  Pilkey,  on  the  10th  day  of  Julj%  A.  D.  1893,  attempted  to  locate 
the  mining  claimed  called  the  "Sampson,"  which  includes  the  ground  in 
controversy  in  this  cause. 

3.  These  locators  did  not  know  that  the  ground  in  question  was  in- 
cluded in  any  private  claim  until  the  winter  or  spring  following  this 
location,  but  believed  it  was  on  unoccupied  public  domain. 

4.  No  location  notice  was  filed  for  record  for  said  Sampson  location 
until  December  9th,  1893,  and  it  was  then  recorded  by  the  plaintiff  in 
error,  Henry  Lockhart. 

5.  The  evidence  fails  to  satisfactorily  show  that  monuments  were 
placed  on  the  ground  by  plaintiff  in  error  on  the  Sampson  location  within 
ninety  days  from  the  tenth  day  of  July,  1893. 

6.  The  evidence  does  not  satisfactorily  show  that  a  discovery  shaft 
upon  said  claim  to  the  depth  of  ten  feet  from  the  lowest  part  of  the  rim 
of  such  shaft  at  the  surface  or  that  a  tunnel,  open  cut,  or  adit  was  driven 
upon  said  claim,  exposing  mineral  in  place,  within  ninety  days  from 
July  10th,  1893. 

7.  On  the  23rd  day  of  October,  1893,  the  defendants  in  error  went  peace- 
ably into  possession  of  the  groimd  in  controversy  a.nd  proceeded  to  make  a 
location,  known  as  the  "Washington,"  and  continued  in  the  uninterrupted 
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possession  thereof  until  this  suit  was  brought,  and,  so  far  as  the  evidence 
shows,  are  still  in  possession  thereof. 

Done  at  Las  Cruces,  New  Mexico,  February  9th,  A.  D.  1899. 

FRANK  W.  PARKER, 
Associate  Justice  of  the  Supreme  Court  of  th(!  Territory  of  New  Mexico. 
Plaintiff  in  error  offers  to  note  following  exception,  which  is  denied: 
"To   the  finding  and   statement   of   which   said  facts,   at  the  request   of 
the  defendants   in  error,  the  plaintiff  in  error  at   the   time  excepted   and 
now  excepts. 

WILLIAM   J.   jnLLS. 
Chief  Justice,  etc. 
Santa  Fe,  N.  M.,  Feb.  28th,  1899." 

F.  960. 
Bond  on  AppeaL 
Supreme  Court  of  the  United  States. 
[Title  of  Cause.] 

Know  all  men  by  these  presents  that  we,  Henry  Lockhart,  as  principal, 
and  Mrs.  Ellen  L.  Lockhart  and  H.  Brockmeier,  as  sureties,  of  the  county 
of  Bernalillo  and  Territory  of  New  Mexico,  are  held  and  firmly  bound 
unto  J.  A.  Johnson,  Julia  Johnson,  his  wife;  Charles  Pilkey,  The  Unknown 
Heirs  of  Lee  Walker,  deceased;  W.  B.  Childers,  Edward  W.  Dobson, 
Charles  Bonsall,  and  the  Washington  Gold  and  Silver  Mining  Company  in 
the  sum  of  five  hundred  ($500.00)  dollars,  lawful  money  of  the  United 
States,  to  be  paid  to  them  and  their  respective  executors,  administrators, 
and  successors;  to  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves  and  each  of  us,  jointly  and  severally,  and  our  and  each  of  our 
heirs,  executors,  and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  6th  day  of  September,  A.  D.  1899. 

WTiereas  the  above-named  Henry  Lockhart  has  prosecuted  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States  to  reverse  the  judgment 
in  the  above-entitled  action  by  the  supreme  court  of  the  Territory  of  New 
Mexico : 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above- 
named  Henry  Lockhart  shall  prosecute  his  said  writ  of  error  to  effect 
and  answer  all  costs  if  he  shall  fail  to  make  good  his  plea,  then  this 
obligation  shall  be  void;  otherwise  to  remain  in  full  force  and  virtue. 

(Signed)  HENRY  LOCKHART.  [Seal] 

MRS.   ELLEN  L.   LOCKHART      [Seal] 
H.  BROCKMIER.  [Seal] 

Witnesses : 


Territory  of  New  Mexico 
County  of  Bernalillo.        J 

On  the  seventh  day  of  September.  A.  D.  1899,  before  me  came  personally 
Henry    Lockhart,    Ellen    L.    Lockhart.    and    H.    Brockmeier,    who    arc    re- 
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spectively  to  me  known  to  be  the  persons  described  in  and  who  executed 
the  foregoing  instrument  of  writing  as  parties  thereto,  and  respectively 
acknowledged,  each  for  himself,  that  they  executed  the  same  as  their 
free  act  and  deed  for  the  purpose  therein  set  forth. 

And  the  said  Ellen  H.  Lockhart  and  H.  Brockmeier,  being  respectively 
by  me  duly  sworn,  says,  each  for  himself  and  not  one  for  the  other,  that 
he  is  a  resident  and  householder  of  said  county  of  Bernalillo,  and  that  he 
is  worth  the  sum  of  five  hundred  ($500.00)  dollars  over  and  above  his  just 
debts  and  legal  liabilities  and  property  exempt  from  execution. 

HENRY  LOCIvHART. 

MRS.   ELLEN  L.   LOQ^HART. 

H.  BROCKMEIER. 

Subscribed  and  sworn  to  before  me  this  7th  day  of  September,  A.  D. 
1899. 

JURTO  L.  ARMIJO, 
[Seal]  Notary  Public. 

The  within  bond  is  approved  both  as  to  sufficiency  and  form  this  15th 
day  of  September,  A.  D.  1899. 

WILLIAM  J.  MILLS, 

Chief  Justice,  etc. 
F.  961. 

Citation  on  Appeal. 

In  the  Supreme  Court  of  the  Territory  of  Oklahoma. 

THE  TERRITORY  OF  OKLAHOMA  on  the  Relation  of  Oklahoma 
Gas  and  Electric  Company,  a  Corporation,  Plaintiff  in  Error. 

vs. 

J.  E.  DE  WOLFE.  THE  PEOPLE'S  GAS  COMPANY,  a  Corporation, 

and  A.  F.  Binns,  Defendants  in  Error. 

UNITED  STATES  OF  AMERICA,  ss.: 

To  J.  E.  De  Wolfe,  The  People's  Gas  Company,  a  corporation,  and  A.  F. 

Binns: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  Supreme 
Court  of  the  United  States  to  be  holden  at  Washington,  on  the  24th  day 
of  October,  1903,  pursuant  to  an  appeal  filed  in  the  clerk's  office  of  the 
supreme  court  of  the  Territory  of  Oklahoma,  wherein  The  Territory  of 
Oklahoma  on  the  relation  of  Oklahoma  Gas  and  Electric  Company,  a 
corporation,  as  appellant,  and  J.  E.  De  Wolfe,  The  People's  Gas  Company, 
a  corporation,  and  A.  E.  Binns,  are  respondents,  to  show  cause,  if  any 
there  be,  why  the  judgment  in  the  said  writ  of  error  mentioned,  should 
not  be  corrected,  and  speedy  justice  should  not  be  done  to  the  parties 
in  that  behalf. 

Witness   the   Honorable   James  K.  Beauchamp,  associate   justice  of  the 
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supreme   court  of  the  Territory  of  Oklahoma,  this  24th   day   of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  nine  hundred  and  three. 

JAMES  K.  BEAUCIIAMP, 
Justice  of  the  Supreme  Court  of  the  Territory  of  Oklahoma. 
We  hereby  waive  the  service  of  the  above  citation  on  us,  and  consent 
that   said  citation,  with   this  waiver,  may  be  filed   as   complete    complete 
service  upon  us,  and  as  our  appearance  on  said  appeal. 

HAYS  &  McMECHAN, 
Attorneys  of  Record   for  J.   E.   De   Wolfe,   The  People's  Gas   Company,   a 
Corporation,  and  A.  F.  Binns,  the  Respondents. 

F.  962. 

Appeal  and  Allowance. 

[Title  of  Court  and  Cause.] 

The  above-named  plaintiff  in  error.  The  Territory  of  Oklahoma  on  the 
relation  of  Oklahoma  Gas  and  Electric  Company,  a  corporation,  conceiv- 
ing itself  aggrieved  by  the  order  entered  on  September  10,  1903,  in  the 
above  entitled  proceeding,  doth  hereby  appeal  from  said  order  to  the  Su- 
preme Court  of  the  United  States,  and  it  prays  that  this  its  appeal  may 
be  allowed,  and  that  a  transcript  of  the  record  and  proceedings  and  papers 
upon  which  said  order  was  made,  duly  authenticated  may  be  sent  to  the 
Supreme  Court  of  the  United  States. 

FLYISTNT  &  AMES, 
Attorneys  for  Plaintiff  in  Error. 
And  now,  to   wit,   on   September  24,   1903.  this  cause  coming  on   to  be 
heard  upon  the  foregoing  application  for  an  appeal,  it  is  hereby  ordered 
that  the  appeal  be  allowed  as  prayed  for. 

JAMES  K.  BEAUCHAMP, 
Justice  of  the  Supreme  Court  of  the  Territory  of  Oklahoma. 
Attest : 

[Seal]     BENJ.  F.  HEGLER, 

Clerk  Supreme  Court. 

F.  963, 
Affidavit  of  Value  in  Dispute. 

[Title  of  Court  and  Cause.] 
Territory  of  Oklahoma, 

Sss: 
Oklahoma   County. 

Before  the  undersigned,  a  notary  public  in  and  for  said  county,  per- 
sonally appeared  C.  B.  Ames,  who  being  by  me  duly  sworn,  upon  his  oath 
says,  that  he  is  cae  of  the  attorneys  of  record  of  The  Oklahoma  Gas  and 
Electric   Companj,   the    relator   in   said   cause,  and   that   the   amount   in 
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controversy  in  said  cause,  exclusive  of  costs,  exceeds  five  thousand  dollars. 

C.  B.  AMES. 
Subscribed  and  sworn  to  before  me,  this  23d  day  of  September,  1903. 

FRED   E.    SUITS, 
Notary  Public 
My  commission  expires  January  5th  1907- 
[Seal] 

F.  964. 
Supersedeas  Order. 
[Title  of  Court  and  Cause.] 

This  cause  coming  on  to  be  heard,  this  day  of  September,  1903, 

upon  the  application  of  the  plaintiff  in  error  for  an  appeal  to  the  Su- 
preme Court  of  the  United  States,  and  said  appeal  having  been  allowed, 
it  is  ordered  that  the  same  shall  operate  as  a  supersedeas,  the  said  plain- 
tiff in  error  having  executed  bond  in  the  penalty  of  one  thousand  (1,000) 
dollars  as  provided  by  law.  and  the  clerk  is  hereby  directed  to  stay  the 
mandate  to  the  district  court  of  Oklahoma  county  until  the  further  order 
of  this  court. 


Justice  of  the  Supreme  Court  of  the  Territory  of  Oklahoma. 

F.  965. 
Assignment  of  Eiror  on  Appeal. 
[Title  of  Court  and  Cause.] 

Plaintiff  in  error,  the  appellant  in  said  cause,  in  connection  with  its 
appeal  and  as  a  part  thereof,  makes  the  following  assignment  of  error 
which  it  avers  occurred  upon  the  trial  of  this  cause,  to  wit: 

1.  The  supreme  court  of  the  Territory  of  Oklahoma  erred  in  affirming 
the  judgment  of  the  trial  court  in  said  cause. 

2.  Said  court  erred  in  holding  that  the  said  Oklahoma  Gas  and  Electric 
Company  did  not  have  the  authority  under  the  law  to  bring  said  cause 
in  the  name  of  the  Territory  on  its  own  relation. 

3.  The  said  court  erred  in  holding  that  the  showing  made  by  the  said 
relator  was  insufficient  to  authorize  it  to  bring  said  cause  in  the  name 
of  the  Territory  on  its  own  relation. 

4.  The  said  court  erred  in  holding  that  the  gas  franchise  under  which 
the  respondents  were  operating  was  ever  passed  by  the  city  council  of 
the  city  of  Oklahoma  City,  as  provided  by  law. 

5.  The  said  court  erred  in  holding  that  the  veto  of  said  franchise  in- 
terposed by  Ed  L.  Dunn,  president  of  the  said  city  council,  did  not  prevent 
the  said  franchise  from  becoming  operative. 

6.  The  said  court  erred  in  holding  that  action  of  the  said  city  coinicil 
taken  at  a  special  meeting,  called  without  notice  to  all  the  members  of 
said  body,  was  legal  or  valid. 

7.  The  court  erred  in  holding  that  the  supplemental  ordinance  extend- 
ing the  time  within  which  the  said  respondents  might  construct  said 
gas  plant,  was  ever  properly  passed  by  the  said  city  council  of  the  city  of 
Oklahoma  City. 
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8.  Tlic  said  court  erred  in  holding  that  said  ordinniico  extending  the 
said  tiire,  as  aforesaid,  was  operative  to  cure  the  defects  in  tlie  passage 
of  the  said  original  ordinance. 

Wherefore,  the  said  Territory  of  Oklahoma  on  the  relation  of  Okla- 
homa Gas  and  Electric  Company,  a  corporation,  prays  that  the  order 
of  the  said  supreme  court  of  the  Territory  of  Oklahoma  be  reversed,  and 
that  the  said  supreme  court  of  the  Territory  of  Oklaiioraa  be  ordered  to 
enter  an  order  reversing  the  decision  of  the  lower  court  in  said  cause. 

FLYNN  &  AMES, 
Attorneys  for  Aj  pellant. 
•     F.  966. 
Writ  of  Error  to  Supreme  Court  of  Hawaii. 
In  the  Supreme  Court  of  the  United  States,  October  Term.  in04. 

JOSEPH    O.    CARTER,    WILLIAM   F.   ALLEN,   WILLIAM    0.    SMITH,  "^ 
Samuel   M.  Damon,  and  Alfred  W.   Carter,   Trustees   vmder   the   Will 
of  Berniee  Pauahi  Bishop.  Deceased,  Plaintiffs  and  Plaintiffs  in  Error. 

vs. 

THE   TERRITORY   OF   HAWAII,  Defendant  and    Defendant   in    Error. 

Writ  of  Error  to  the  Supreme  Court  of  the  Territory  of  Hawaii. 
UNITED  STATES  OF  AMERICA,  ss.: 

The  President  of  the  United  States  of  America  to  the  honorable  judges 
on  the  supreme  court  of  the  Territory  of  Hawaii,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  or  decree  which  is  in  the  said  supreme  court  of  the  Territory 
of  Hawaii,  before  you  or  some  of  you,  being  the  highest  court  of  law  or 
equity  of  the  said  Territory  in  which  a  decision  could  be  had  in  the  said 
suit  between  Joseph  0.  Carter,  William  F.  Allen,  William  O.  Smith,  Samuel 
M.  Damon  and  Alfred  W.  Carter,  trustees  under  the  will  of  Berniee 
Pauahi  Bishop,  deceased,  plaintiffs,  and  The  Territory  of  Hawaii,  defend- 
ant, where  was  drawn  in  question  the  validity  of  a  treaty  or  statute  of, 
or  an  authority  exercised  under,  the  United  States  and  the  decision  was 
against  their  validity;  or  where  was  drawn  in  question  the  validity  of 
a  statute  of,  or  an  authority  exercised  under,  said  Territory,  on  the 
ground  of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  was  in  favor  of  their  validity:  or 
where  any  title,  right,  privilege  or  immunity  is  claimed  imder  the  Con- 
stitution, or  any  treaty,  or  statute  of,  or  commission  held,  or  authority 
exercised,  under  the  United  States,  and  the  decision  was  against  the 
title,  right,  privilege,  or  immunity  specially  set  up  or  claimed  by  either 
party  under  .such  Constitution,  treaty,  statute,  commission,  or  authority, 
a  manifest  error  hath  happened  to  the  great  damage  of  the  said  Joseph 
O.  Carter,  William  F.  Allen.  William  0.  Smith,  Samuel  M.  Damon  and 
Alfred  W.  Carter,  trustees  luider  the  will  of  Berniee  Pauahi  Bishop,  de- 
ceased, as  by  their  con:plaint  appears,  we  being  willing  that  error,  if 
any  hath  been,  should  be  duly  corrected,  and  full  and  speedy  justice  done 
to  the  parties  afo-<>oaid  in  this  b;^half,  do  command  you,  if  judgment  be 
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therein  given,  that  then  under  your  seal,  distinctly  and  openly,  you  send 
the  record  and  proceedings  aforesaid,  with  all  things  concerning  the  same, 
to  the  Supreme  Court  of  the  United  States,  together  with  this  writ,  so 
that  you  have  the  same  at  Washington  within  thirty  days  frm  the  date 
hereof,  in  the  said  Supreme  Court,  to  be  then  and  there  hoard,  that  the 
record  and  proceedings  aforesaid  being  inspected,  the  said  Supreme  Court 
may  cause  further  to  be  done  therein  to  correct  that  error,  what  of  right, 
and  according  to  the  laws  and  custom  of  the  United  States,  should  be 
done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  said 
Supreme  Court,  the  29th  day  of  November,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  four. 

[Seal  Supreme  Court,  Territory  of  Hawaii.] 

HENRY  SMITH, 
Clerk  of  the  Supreme  Court  of  the  Territory  of  Hawaii. 
Allowed  by: 
W.  F.  FREAK, 

Chief  Justice  of  the   Supreme   Court  of  the  Territory  of  Hawaii. 

F.  967. 
Assignment  of  Errors. 
[Title  of  Court  and  Cause.] 

Now  come  Joseph  0.  Carter,  William  F.  Allen,  William  O  Smith, 
Samuel  M.  Damon  and  Alfred  W.  Carter,  trustees  under  the  will  of  Ber- 
nice  Pauahi  Bishop,  deceased,  plaintiffs  in  error  in  the  above  entitled  cause, 
and  respectively  submit: 

That  in  the  record,  proceedings,  decision  and  final  judgment  of  the 
supreme  court  of  the  Territory  of  Hawaii  in  the  cause  entitled  "Joseph 
O.  Carter,  William  F.  Allen,  William  0.  Smith,  Samuel  M.  Damon  and 
Alfred  W.  Carter,  trustees  imder  the  will  of  Bernice  Pauahi  Bishop,  de- 
ceased, plaintiffs  vs.  The  Territory  of  Hawaii,  defendant,"  on  which  final 
judgment  of  said  supreme  court  of  the  Territory  of  Hawaii  was  rendered 
on  the  1st  day  of  December,  A.  D.  1902,  tlie  said  Joseph  0.  Carter,  William 
F.  Allen,  William  0.  Smith,  Samuel  M.  Damon  and  Alfred  W.  Carter, 
trustees  under  the  will  of  Bernice  Pauahi  Bishop,  deceased,  having  ob- 
tained a  writ  of  error  upon  said  judgment  of  said  supreme  court  of  the 
Territory  of  Hawaii  returnable  within  thirty  days  after  the  date  of 
said  writ  of  error  to  the  Supreme  Court  of  the  United  States  at  Wash- 
ington in  the  District  of  Columbia,  assign  for  error  in  the  record  and 
judgment  aforesaid  the  following,  to  wit: 

First.  That  the  said  supreme  court  of  the  Territory  of  Hawaii  erred 
in  deciding  upon  a  bill  of  exceptions  duly  taken  and  allowed  to  certain 
rulings  of  the  circuit  court  for  the  first  judicial  circuit  of  the  Territory 
of  Hawaii  in  and  upon  the  trial  of  said  cause,  said  cause  being  brought 
under  and  by  virtue  of  sections  95  and  96  of  an  act  of  Congress  entitled 
"An  act  to  provide  a  government  for  the  Territory  of  Hawaii,"  approved 
the  .30th  day  of  April.  A.  D.  1900,  that  a  verdict  was  properly  ordered 
for  the  defendant  by  said  circuit  court  in  said  cause; 
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Second.  That  said  supreme  court  of  the  Territory  of  Hawaii  erred  in 
deciding  that  the  Hawaiian  statutes  giving  konohikis  or  landlords  special 
privileges  in  the  sea  fisheries  adjoining  their  land  were  not  grants  of 
ptoperty  or  covenants  in  the  nature  of  grants,  but  were  public  statutes  in 
which  no  one  could  acquire  a  vested  right; 

Third.  That  said  supreme  court  of  the  Territory  of  Hawaii  erred  in 
deciding  that  upon  the  repeal  of  all  laws  of  the  Republic  of  Hawaii  which 
conferred  exclusive  fishing  rights  upon  any  person  or  persons,  subject, 
however,  to  vested  rights,  which  repeal  is  contained  in  section  95  of  said 
"Act  to  provide  a  government  for  the  Territory  of  Hawaii,"  approved 
April  30th,  1900,  the  konohikis  or  landlords  no  longer  had  any  private 
property  in  their  fisheries; 

Fourth.  That  said  supreme  court  of  the  Territory  of  Hawaii  erred 
in  deciding  that  exclusive  rights  in  the  sea  fisheries  surrounding  the 
islands  comprising  the  Territory  of  Hawaii  could  not  be  acciuired  by  pre- 
scription or  ancient  custom; 

Fifth.  That  said  supreme  court  of  the  Territory  of  Hawaii  erred  in 
overruling  the  fifth  exception  of  plaintiffs'  said  bill  of  exceptions,  said 
fifth  exception  being  as  follows,  to  wit: 

"5.  The  plaintiflFs  claim  to  have  acquired  a  vested  right  in  said  sea 
fishery  by  virtue  of  the  laws  of  the  Kingdom  of  Hawaii  respecting  sea 
fisheries  and  by  virtue  of  the  common  law  of  Hawaii  and  of  ancient  cus- 
tom in  Hawaii.  In  support  of  this  claim  plaintiffs  offered  to  prove  that 
for  a  period  of  sixty  years  plaintiffs,  and  those  imder  whom  they  claim 
title,  have  been  in  possession  of  the  sea  fishery  of  Waialae-iki,  described 
in  plaintiffs'  complaint,  claiming  title  to  the  same;  that  said  possession 
so  far  as  the  konohiki  right  is  concerned,  has  been  continuous,  exclusive 
and  notorious  for  said  period,  and  under  a  claim  of  right;  that  the  rights 
claimed  to  said  fishery  consisted  of  the  right  each  year  to  set  apart  for 
themselves  for  their  sole  and  exclusive  use  within  the  fishing  grounds 
according  to  the  metes  and  bounds  set  out  in  said  complaint,  one  given 
species  or  variety  of  fish  natural  to  said  fishery,  giving  public  notice  of 
the  kind  and  description  of  the  fish  so  chosen  or  set  apart,  and  also  the 
right  in  lieu  of  setting  apart  some  particular  fish  for  their  exclusive  use, 
to  prohibit  upon  consultation  with  the  tenants  of  their  lands  all  fishing 
within  the  fishing  grounds  within  the  metes  and  bounds  above  set  forth 
during  certain  months  of  the  year  and  during  the  fishing  season  to  exact 
from  each  fisherman  one-third  of  all  the  fish  taken  from  said  fishing 
groimds. 

The  court  excluded  said  testimony  as  incompetent,  irrelevant  and  im- 
material, to  which  ruling  the  plaintiffs  duly  excepted  and  their  exception 
was  allowed." 

Sixth.  That  said  supreme  court  of  the  Territory  of  Hawaii  erred  in 
overruling  the  sixth  exception  of  plaintiffs'  said  bill  of  exceptions,  said 
sixth  exception  being  as  follows,  to  wit: 

"6.  Plaintiffs  thereupon  offered  to  prove  that  from  time  immemorial 
that  by  Hawaiian  custom  and  that  by  the  common  law  of  Hawaii,  prior 
to  the  passage  of  the  act  of  June   7.  1839,  relating  to  fisheries,  a  similar 
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right  to  the  sea  fishery  of  Waialae-iki  had  been  held  and  enjoyed  under 
those  under  whom  plaintiffs  claim  title  as  appurtenant  to  said  land  of 
Waialae-iki. 

This  offer  to  prove  was  rejected  as  incompetent,  irrelevant  and  im- 
material, to  which  ruling  plaintiffs  duly  excepted  and  their  exception  was 
allowed." 

Seventh.  That  said  supreme  court  of  the  Territory  of  Hawaii  erred  in 
overruling  the  seventh  exception  of  plaintiffs"  said  bill  of  exceptions,  said 
seventh  exception  being  as  follows,  to  wit: 

"7.  The  plaintiffs  thereupon  offered  to  prove  that  prior  to  the  enact- 
ment of  June  7,  1839,  relating  to  fisheries,  that  rights  similar  to  those 
set  out  in  said  statute  from  time  immemorial  had  been  enjoyed  by  those 
under  whom  plaintiffs  claim  the  title  to  the  land  of  Waialae-iki,  as  ap- 
purtenant to  said  land;  and  that  said  rights  had  been  openly,  continuous- 
ly and  notoriously  asserted  and  exercised  under  claim  of  title,  to  the  ex- 
clusion of  all  other  persons. 

The  presiding  judge  ruled  this  evidence  to  be  incompetent,  irrelevant 
and  immaterial,  to  which  ruling  the  plaintiffs  duly  excepted,  and  their 
exception   was   allowed." 

Eighth.  That  said  supreme  court  of  the  Territory  of  Hawaii  erred  in 
overruling  the  eighth  exception  of  plaintiffs'  said  bill  of  exceptions,  said 
eighth  exception  being  as  follows,  to  wit: 

"8.  The  presiding  judge  thereupon  ruled  that  no  vested  rights  could 
be  acquired  in  sea  fisheries  in  Hawaii  as  against  the  Territory  of  Hawaii 
by  virtue  of  any  occupation  or  custom  of  the  country  or  of  any  statute  of 
Hawaii  respecting  fisheries,  to  which  ruling  the  plaintiffs  duly  excepted 
and  their  exception  was  allowed." 

Ninth.  That  said  supreme  court  of  the  Territory  of  Hawaii  erred  in 
overruling  the  ninth  exception  of  plaintiffs'  said  bill  of  exceptions,  said 
ninth  exception  being  as  follows,  to  wit: 

"9.  Thereupon  the  presiding  judge  luled  that  upon  the  repeal  of  the 
laws  of  Hawaii  respecting  fisheries,  by  the  organic  act  the  plaintiffs'  rights 
in  said  sea  fishery  became  terminated.  To  this  ruling  plaintiff's  'duly  ex- 
cepted and  their  exception  was  allowed." 

Tenth.  That  said  supreme  court  of  the  Territory  of  Hawaii  erred  in 
overruling  the  tenth  exception  of  plaintiffs'  said  bill  of  exceptions,  said 
tenth  exception  being  as  follows,  to  wit: 

"10.  The  presiding  judge  thereupon  ordered  judgment  entered  for  the 
defendant,  the  parties  having  waived  trial  by  jury,  to  which  order  and 
ruling  and  judgment  the  plaintifl's  duly  excepted  and  their  exception  was 
allowed." 

Wherefore  and  on  account  of  said  manifest  errors  and  each  of  them, 
all  of  which  errors  appear  upon  the  record  of  said  cause  and  in  the 
decision  and  judgment  of  said  supreme  court  of  said  Territory  of  Hawaii, 
said  Joseph  O.  Carter,  William  F.  Allen,  William  0.  Smith,  Samuel  M. 
Damon  and  Alfred  W.  Carter,  trustees  under  the  will  of  Bernice  Pauahi 
Bishop,  deceased,  pray  that  the  judgment  of  the  said  supreme  court  of  the 
Territory    of  Hawaii   in   said   cause   may  be   reversed,   and   that   the   said 
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supreme  court   of  the  Territory  of  Hawaii  be   ordered   to  enter  an   order 
sustaining    plaintiffs'    exceptions    and    each    of   them    and    remanding   said 
cause  to  the  circuit  court  of  the  first  circuit  for  further  proceedings. 
Honolulu,  November  28,  1004. 

SIDNEY  M.  BALLOU, 
BENJAMIN  L.  MARX, 
Attorneys  for  Plaintiffs  in  Error. 

F.  968. 
Citation  to  Defendant  in  Error. 
[Title  of  Court  and  Cause.] 
The    United    States    of    America    to    the    Territory    of    Hawaii,    Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  the  Supreme 
Court  of  the  United  States  at  Washington  in  the  District  of  Columbia 
within  thirty  days  from  the  date  hereof,  pursuant  to  a  writ  of  error 
filed  in  the  clerk's  office  of  the  supreme  court  of  the  Territory  of  Hawaii, 
wherein  Joseph  0.  Carter,  William  F.  Allen.  William  O.  Smith,  Samuel  M. 
Damon  and  Alfred  W.  Carter,  trustees  under  the  will  of  Bernice  Pauahi 
Bishop,  deceased,  are  plaintiffs  in  error  and  you  are  defendant  in  error 
to  show  cause,  if  any  there  be,  why  the  judgment  rendered  against  the  said 
plaintiffs  in  error,  as  in  said  writ  of  error  mentioned,  should  not  be  cor 
rected  and  why  speedy  justice  should  not  be  done  to  the  parties  in  that 
behalf. 

Witness  the  Honorable  W.  F.  Frear,  chief  justice  of  the  supreme  court 
of  the  Territory  of   Hawaii   this   29th  day   of   November,  A.  D.    1904. 

W.  F.  FRE.VR, 
Chief  Justice  Supreme  Court,  Territory  of  Hawaii. 

Received  a  copy  of  the  within  citation  this  29th  day  of  November.  1904. 

LORRIN  ANDREWS, 
Attorney  General,  Counsel   for  Terrilorj'  of  Hawaii. 

F.  969. 
Petition  for  Writ  of  Error  from  the  Supreme  Court  of  the  United  States. 
[Title  of  Court  and  Cause.] 

Now  come  Joseph  0.  Carter,  William  F.  Allen,  William  0.  Smith, 
Samuel  M.  Damon,  and  Alfred  W.  Carter,  trustees  under  the  will  of 
Bernice  Pauahi  Bishop,  deceased,  plaintiffs  herein  and  say: 

That  on  the  1st  day  of  December,  1902  the  supreme  court  of  the  Terri- 
tory of  Hawaii  entered  a  judgment  in  the  above  entitled  cause  in  favor 
of  the  defendant  and  against  these  plaintiffs,  in  which  judgment  and  the 
proceedings  had  prior  thereto  in  this  cause  certain  errors  were  committed  to 
the  prejudice  of  these  plaintiffs,  all  of  which  will  more  in  detail  appear 
from  the  assignment  of  errors  which  is  filed  with  this  petition; 

Wherefore  these  plaintiffs  pray  that  a  writ  of  error  may  issue  in  this 
behalf  out  of  the  Swiireine  Court  of  the  United  States  for  the  correction  of 
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errors  so  complained  of  and  that  the  transcript  of  the  record,  proceedings 
and  papers  in  this  cause,  duly  authenticated,  may  be  sent  to  the  Supreme 
Court  of  the  United  States. 

(Signed)  BALLOU  &  MARX, 

Attorneys  for  PlaintiflFs. 
Honolulu,   November   28,   1904. 

F.  970. 
Order  Allowing  Writ. 
[Title  of  Court  and  Cause.] 

The  above  entitled  matter  coming  before  me  upon  the  petition  of  the 
plaintiffs  therein  for  a  writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  the  supreme  court  of  the  Territory  of  Hawaii,  and 
upon  examination  of  said  petition  and  the  record  in  said  matter,  and 
desiring  to  give  the  plaintiffs  an  opportunity  to  present  in  the  Supreme 
Court  of  the  United  States  the  questions  presented  by  the  record  in  said 
matter ; 

It  is  ordered  that  a  writ  of  error  be  and  the  same  is  hereby  allowed  from 
the   Supreme   Court   of   the   United   States   to   the   supreme   court    of   the 
Territory  of  Hawaii  in  the  above  entitled  cause,  and  that  the  bond  pre- 
sented by  said  plaintiffs  be  and  the  same  is  hereby  approved. 
Honolulu,  T.  H.,  November  29,   1904. 

(Signed)  W.  F.  FREAR, 

Chief  Justice  of  the  Supreme  Court  of 

the  Territory  of  Hawaii. 
F.  971. 
Bond. 
[Title  of  Court  and  Cause.] 

Know  all  men  by  these  presents  that  we,  Joseph  0.  Carter,  William  F. 
Allen,  William  0.  Smith,  Samuel  M.  Damon  and  Alfred  W.  Carter,  trustees 
under  the  will  of  Bernice  Pauahi  Bishop,  deceased,  a  majority  of  which 
trustees  having  the  right  imder  said  will  to  act  in  the  name  of  the  whole, 
principals,  and  the  Pacific  Surety  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  California,  are  held  and  firmly 
bound  unto  the  Territory  of  Hawai  in  the  sum  of  five  hundred  dollars 
($500.00)  to  the  payment  of  which  well  and  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors,  administrators  and  successors  in  trust, 
jointly  and  severally  by  these  present; 

The  condition  of  this  obligation  is  such,  that 

Whereas  in  a  suit  pending  in  the  supreme  court  of  the  Territory  ot 
Hawaii  between  Joseph  O.  Carter,  William  F.  Allen,  William  0.  Smith, 
Samuel  M.  Damon  and  Alfred  W.  Carter,,  trustees  under  the  will  of 
Bernice  Pauahi  Bishop,  deceased,  plaintifi's  and  The  Territory  of  Hawaii, 
defendant,  action  to  establish  a  fishing  right,  judgment  was  rendered 
against  said  plaintiffs  on  the  first  day  of  December,  1902,  and  said  plain- 
tiffs having  obtained  a  writ  of  error  and  filed  a  copy  thereof  in  the  office 
of  the  clerk  of  said  supreme  court  of  the  Territory  of  Hawaii,  to  reverse 
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the  judgment  in  said  suit,  together  with  a  citation  directed  to  said  Terri- 
tory of  Hawaii  citing  and  admonishing  it  to  be  and  appear  at  the  Supreme 
Court  of  the  United  States  to  be  lioldcn  at  Washington  in  the  District 
of  Columbia; 

Now  therefore  if  the  said  Joseph  0.  Carter,  William  F.  Allen,  William 
O.  Smith,  Samuel  M.  Damon  and  Alfred  W.  Carter,  trustees  under  the 
will  of  Bernice  Pauahi  Bishop,  deceased,  shall  prosecute  their  said  writ 
of  error  to  effect  and  answer  all  costs  if  they  shall  fail  to  make  their 
said  plea  good,  then  the  above  obligation  to  be  void;  otherwise  to  remain 
in    full    force   and   effect. 

In  witness  whereof  said  trustees  have  hereunto  set  their  hands  and 
seals  and  said  Pacific  Surety  Company  has  caused  its  corporate  name 
to  be  signed  and  its  corporate  seal  to  be  affixed  by  its  duly  author- 
ized agent,  this  28th  day  of  November,  A.  D.  1904. 

(Signed)  ALFRED  W.  CARTER,  Trustee, 

(Signed)  W.  O.  SMITH,  Trustee, 

(Signed)  J.  O.  CARTER,  Trustee, 

(Signed)  S.  M.  DAMON,  Trustee. 

Trustees  under  the   Will   of   Bernice  Pauahi   Bishop. 
fCorporate  Seal.] 

PACIFIC    SURETY    COMPANY, 
By  ZENO  K.  MEYERS, 

Attorney  in  Fact. 
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F.  977.     Citation   on  writ  of  error. 

F.  978.     Writ  of  error. 

F.  979.     Bond  on  appeal. 

F.  980.     Assignment  of  errors. 

F.  981.     Petition  for  writ  of  error. 

F.  982.     — allowance  of  writ. 

F.  983.     Assignment  of  error  on  writ  of  error  to  State  court. 

F.  984.     Bond  in  writ  of  error. 

F.  985.     Writ  of   error. 

F.  986.     Citation. 

F.  976. 

Petition  for  Writ  of  Error  from  Highest  State  Court  in  New  York. 

Supreme  Court  of  the  United  States. 

The    Hamburg    American     Steamship     Company, " 

Plaintiff     in     Error, 

against 

Minnie  Grube,  as  administratri.x;  of  John  C4rube, 

Defendant    in    Error. 

To  the  Supreme   Court  of  the  United  States: 

The  petition  of  The  Hamburg  American  Steamship  Company,  a  cor- 
poration incorporated  under  the  laws  of  the  Empire  of  Germany  and  the 
free  city  of  Hamburg,  and  having  a  piincipal  place  of  business  in  the  city, 
county  and  State  of  New  York,  defendant  in  the  above  entitled  action, 
respectfully  shows  to  this  court: 

That  a  judgment  affirming  the  judgment  of  the  supreme  court  of 
the  State  of  New  York  in  this  action,  was  rendered  herein  by  the 
appellate  division  of  the  supreme  court  of  the  State  of  New  York  on 
the   13th   day   of   July,   1904. 

Pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure  of  the 
State  of  New  York,  a  motion  was  afterwards  made  to  the  said  appel- 
late division,  to  certify  that  in  its  opinion  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  court  of  appeals  of  said  State.  Said 
motion  was,  on  the  14th  day  of  October,  1904,  denied  by  the  said  appellate 
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division.  Subsequently  thereto,  pursuant  also  to  the  provisions  of  said 
Code  of  Civil  Procedure,  an  application  was  made  to  the  Honorable  Edgar 
M.  Cullen,  chief  judge  of  the  court  of  appeals,  to  allow  an  appeal  from  the 
said  appellate  division  of  said  supreme  court,  to  the  court  of  appeals. 
The  said  chief  judge  refused  to  allow  an  appeal  on  the  ground  that  the 
questions  involved  in  the  record  were  Federal  questions,  and  should  be 
reviewed  by  the  Supreme  Court  of  the  United  States. 

The  said  apj)ellate  division  of  the  supreme  court  of  the  State  of 
New  York  is  the  highest  court  of  said  State  in  which  a  decision  in  this 
action  could  be  had.  In  the  said  action  rights,  privileges  and  immunities 
were  claimed  by  your  petitioner  imder  the  Constitution  and  statutes  of 
the  United  States,  and  under  authority  exercised  under  the  United  States, 
and  the  decision  of  the  said  appellate  division  was  against  the  rights, 
privileges  and  immunities  especially  set  up  and  claimed  under  said  Consti- 
tution, statutes  and  authority.  Your  petitioner,  therefore,  desires  to  avail 
itself  of  the  law  and  practice  in  such  case  made  and  provided  by  a  writ  of 
error  from  the  Supreme  Court  of  the  United  States.  Y'our  petitioner 
therefore  prays  that  the  said  writ  may  be  allowed  by  this  court.  And  your 
petitioner  will  ever  pray. 

Dated,   New   York,  October   19th,   1904. 

THE    HAMBURG    AMERICAN 
STEAMSHIP  COMPANY. 
EMIL  L.  BOAS,  General  Manager. 

EVERETT  P.  WHEELER,  Of  Counsel. 

Verification. 
This  petition  was  also  supported  by  an  affidavit  to  show  the  refusal  of 
the  court  of  appeals  to  allow  the  writ.     See  ante,  §  . 

F.  977. 
Citation  on  writ  of  error. 
United  States  of  America,  ss.: 

To    Minnie    Grube,    as    administratrix,    (Lo.,    of    John    Grube,    deceased, 
Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  Su- 
preme Court  of  the  United  States  to  be  holden  at  Washington  on  the 
21st  day  of  November,  1904,  pursuant  to  a  writ  of  error  filed  in  the 
clerk's  office  of  the  appellate  division  of  the  supreme  court  of  the  State 
of  New  York  in  and  for  the  first  department,  wherein  The  Hamburg 
American  Steamship  Company  is  plaintiff  and  you  are  defendant  in — to 
show  cause  if  any  there  be,  why  judgment  in  said  writ  of  error  mentioned 
should  not  be  corrected  and  speedy  justice  be  done  to  the  parties  in  that 
behalf. 

Witness,  the  Honorable  Rufus  W.  Peckham,  justice  of  the  said  Supreme 
Court  of  the  United  States  this  20th  day  of  October,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  four. 

R.  W.   PECKHAM, 
Asso.  Jus.  Sup.  Ct.  U.  S. 
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Due  service  of  a  copy  of  the  within  citation  is  hereby  admitted,  New 
York,  Oct.  21st,  1904— att'ys   for  deft  in  error. 

LAMB,  OSBORNE  &  PETTY, 

For  Minnie  Grube,  as  Adm'x. 

F.  978. 

Writ  of  Error. 
United   States  of  America,  ss.: 

The  President  of  the  United  States  to  the  honorable  the  justices  of  the 
appellate  division  of  the  supreme  court  of  the  State  of  New  York  in 
and  for  the  first  department,  Greeting: 

Because  in  the  record  and  proceedings,  and  also  in  the  rendition  oi 
the  judgment  of  a  plea  which  is  in  the  appellate  division  of  the  supreme 
court  of  the  State  of  New  Y'ork  in  and  for  the  first  department,  before  you 
or  some  of  you,  being  the  highest  court  of  law  or  equity  of  the  said 
State  in  which  a  decision  could  be  had  in  said  suit  between  Minnie  Grube 
as  administratrix  of  John  Grube,  deceased,  plaintiff,  and  The  Hamburg 
American  Steamship  Company,  defendant,  wherein  rights,  privileges  and 
immunities  are  claimed  under  the  Constitution  and  statutes  of  the  United 
States  and  under  authority  exercised  under  the  United  States,  and  the 
decision  wus  against  the  rights,  privileges  and  immunities  specially  set  up 
or  claimed  under  such  Constitution,  statutes  and  authority,  a  manifest 
error  has  happened  to  the  great  damage  of  the  said  Hamburg  American 
Steamship  Company,  as  by  its  complaint  appears,  we  being  willing  that 
the  error,  if  any  hath  been,  should  be  duly  corrected  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf,  do  command  you  that 
if  judgment  be  therein  given,  that  then  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  Supreme  Court  of  the  United  States  together 
with  this  writ,  so  that  you  may  have  the  same  at  Washington  on  the  21st 
of  November  next  in  the  said  Supreme  Court  to  be  then  and  there  held, 
that,  the  record  and  proceedings  aforesaid  being  inspected,  the  said  Su- 
preme Court  may  cause  further  to  be  done  therein  to  correct  that  error 
what  of  right  and  according  to  the  laws  and  customs  of  the  United  States 
should   be   done. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  United 
States  the  20  day  of  Oct.  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  four. 

[Seal  of  the  Supreme  Court  of  the  United  States.] 

JAISIES  H.  McKENNEY, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

Allowed  Oct.  20,  1904. 

R.  W.  PECKHAM, 

Asso.  Jus.  Sup.  Ct.  U.  S. 
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F.  979. 
Bond  on  Appeal. 
New  York  Supreme  Court,  Appellate  Division.  First  Department. 
Minnie  Grube,   Administratrix   of   the   Estate   of  ^ 
John  Grube,  Deceased,  PlaintifT  in  Error, 

against  y 

The    Hamburg    American     Steamship    Company, 
Defendant   in    Error. 

Know  all  men  by  these  presents:  that  we,  the  Hamburg  American 
Steamship  Company,  a  corporation  incorporated  under  the  laws  of  the 
Empire  of  Germany  and  the  free  city  of  Hamburg,  and  having  a  principal 
place  of  business  in  the  city,  county  and  State  of  New  York,  as  prin- 
cipal, and  the  United  States  Fidelity  and  Guaranty  Companj^  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  ^Maryland,  and  having  an  office  and  regular  place  of  business  in  the 
city,  county  and  State  of  New  York,  as  surety,  are  held  and  firmly 
bound  unto  Minnie  Grube,  as  administratrix  of  the  estates  of  John  Grube, 
deceased,  in  the  sum  of  eleven  thousand  dollars  ($11,000)  lawful  money 
of  the  Uni-ted  States  of  America,  to  the  payment  of  which  well  and  truly 
to  be  made,  the  said  principal,  and  the  said  surety,  bind  themselves,  their 
and  each  of  their  successors  and  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  19th  day  of  October,  in  the  year 
one  thousand  nine  hundred  and   four. 

Whereas,  in  the  above  entitled  action  the  New  York  supreme  court, 
appellate  division,  first  department,  rendered  its  judgment  on  the  13th 
day  of  July,  1904,  affirming  the  judgment  of  the  New  York  suprenn- 
court.  New  York  county,  and  the  said  The  Hamburg  American  Steamshij> 
Company  having  obtained  a  writ  of  error  and  filed  a  copy  thereof  in  the 
clerk's  office  of  the  said  New  York  supreme  court,  appellate  division,  first 
department,  to  reverse  the  judgment  in  the  aforesaid  suit,  and  a  citation 
directed  to  the  said  Minnie  Grube,  administratrix  of  the  estate  of  John 
Grube,  deceased,  citing  and  adminishing  her  to  be  and  appear  at  the  Su- 
preme Court  of  the  United  States  at  Washington  within  thirty  days  from 
the  date  thereof; 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  said  The 
Hamburg  American  Steamship  Company  shall  prosecute  its  said  writ  of 
error  to  efTect,  and  answer  all  damages  and  costs  if  it  fails  to  make  it.s 
plea  good,  then  the  above  obligation  to  be  void,  else  to  remain  in  full  force 
and  virtue.  THE    HAMBURG    AMERICAN    STEAMSIHP 

COMPANY. 
EMIL  L.  BOAS,  General   Manager, 
THE     UNITED     STATES     FIDELITY     AND 
GUARANTY  COMPANY, 
By  SYLVESTER    J.    O'SULLIVAN,    Manager. 
Attest: 

[Seal.]  GEORGE    E.    HAYES,    Attorney-in-Fact. 
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Sealed  and  delivered  in  the  resence  of — 
H.  M.  HEWITT. 

This  is  acknowledged  and  also  accompanied  with  other  proofs  required 
of  surety  companies  by  New  York  law.  Approval  of  the  bond  by  Judge 
Peckham  of  the  United  States  Supreme  Court  is  also  endorsed  thereon.) 

F.  980. 

Assignment   of   errors. 

Supreme  Court  of   the   United  States,   October  Term,   1904. 

The    Hamburg    American    Steamship     Company,  ^ 
Plaintiff  in  Error,  I 

against  l  Assignment  of  Error. 

Minnie    Grube,   as    Administratrix,    &c..    Defend- 
ant  in  Error. 

Afterwards,  to-wit,  in  this  same  term,  before  the  justices  of  the 
Supreme  Court  at  the  Capitol  in  the  city  of  Washington,  comes  the  said, 
The  Hamburg  American  Steamship  Company,  by  Everett  P.  Wheeler,  its 
attorney,  and  says  that  in  the  record  and  proceedings  aforesaid  there  is 
manifest  error  in  every  one  of  the  following  rulings  and  decisions,  to-wit: 

First.  The  supreme  court  of  the  State  of  New  York  erred  in  deciding 
that  under  the  statute  of  the  United  States  approved  June  28th,  1834, 
confirming  and  approving  the  agreement  as  to  boundaries  between  the  State 
of  New  York  and  the  State  of  New  Jersey,  which  agreement  is  referred 
to  in  said  act  of  Congress,  the  jurisdiction  of  the  State  of  New  Jersey 
extends  to  a  line  parallel  with  the  coast  thereof  and  distant  one  marine 
league  from  such  coast  line;  whereas  under  the  said  statute  of  the  United 
States  and  the  agreement  as  to  boundaries  therein  mentioned  between  the 
Stat  of  New  York  and  the  State  of  New  Jersey,  the  boundary  of  the  State 
of  New  Jersey  and  the  jurisdiction  of  said  State  extends  only  to  the  main 
sea, — that  is  to  say,  low  water  mark  along  its  exterior  coast  line  and  the 
line  drawn  from  headland  to  headland  across  the  entrance  of  the  bay  of 
New  York. 

Second.  The  said  supreme  court  of  the  State  of  New  York  erred  in 
denying  the  claim  made  upon  the  trial  of  this  cause  as  aforesaid,  to  wit, 
that  under  the  said  statute  of  the  United  States  it  was  free  in  navigating 
the  main  sea  to  the  eastward  of  the  exterior  coast  line  of  the  State  of 
New  Jersey  from  the  jurisdiction  of  said  State,  and  from  the  operation 
of  any  law  of  said  State  of  New  Jersey  giving  right  of  action  for  injuries 
causing  death. 

Third.  The  said  supreme  court  of  the  State  of  New  York  also  erred 
in  deciding  that  the  United  States  of  America  had  not  acquired  exclusive 
jurisdiction  and  legislation  in  all  cases  whatsoever  over  the  peninsula 
of  Sandy  Hook  and  the  littoral  waters  of  the  main  sea  to  the  eastward 
of  that  peninsula  by  virtue  of  section  8,  article  1  of  the  Constitution  of 
the  United  States  and  of  the  purchase  by  the  United  States  of  America 
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of  the  said  Sandy  Hook  peninsula  and  the  appurtenances  thereto  and  the 
waters  necessary  to  the  use  thereof,  pursuant  to  the  authority  conferred 
by  the  act  of  Congress  of  the  United  States,  passed  March  20,  1804,  and 
of  other  acts  of  Congress  authorizing  said  purchase,  and  of  the  cession  by 
the  State  of  New  Jersey  to  the  United  States  of  America  contained  in 
the  statute  of  said  last  mentioned  State  passed  March  12,  184G. 

Fourth.  The  said  supreme  court  of  the  State  of  New  York  erred  in 
denying  the  right  claimed  by  the  plaintiff'  in  error  by  reason  of  the  said 
purchase  by  the  United  States  of  the  Sandy  Hook  peninsula  and  the 
appurtenances  thereto  and  the  waters  necessary  to  the  use  thereof,  and 
the  cession  to  the  United  States  by  the  State  of  New  Jersey  of  jurisdiction 
over  the  same,  and  the  long  continued  use  by  the  United  States  of 
that  peninsula  and  of  the  main  sea  to  the  eastward  of  it  for  military 
purposes,  and  by  virtue  of  the  said  section  of  the  Constitution  of  the 
United  States  and  the  said  acts  of  Congress  before  mentioned,  to  be  free 
in  navigating  the  main  sea  to  the  eastward  of  the  peninsula  from  the 
operation  of  any  law  of  the  State  of  New  Jersey  giving  right  of  action 
for    injuries    causing    death. 

Fifth.  The  said  supreme  court  of  the  State  of  New  York  erred  in 
denying  the  claim  of  the  defendant  that  the  main  sea  to  the  eastward  of 
the  said  Sandy  Hook  peninsula  within  a  distance  of  three  miles  from 
the  main  shore  is  subject  only  to  the  jurisdiction  of  the  United  States, 
and  therefore,  as  it  appeared  by  uncontradicted  evidence  that  the  col- 
lision between  the  steamship  "Alene"  and  the  pilot  schooner  James 
Gordon  Bennett  to  recover  damages  for  which  this  suit  is  brought,  occurred 
on  the  main  sea  to  the  eastward  of  this  peninsula  a  distance  of  more  than 
one  mile  from  low  water  mark  upon  the  easterly  side  thereof,  the  plaintiff 
in  error  was  entitled  to  have  the  court  direct  a  verdict  in  its  favor  and  its 
exception  to  the  denial  by  the  court  of  the  motion  to  direct  such  verdict 
was  well  taken. 

Sixth.  The  supreme  court  of  the  State  of  New  York  erred  in  denying 
the  motion  stated  in  said  record  to  direct  a  verdict  for  the  plaintiff  in  error 
upon  the  grounds  therein  stated,  and  the  exception  taken  to  such  denial 
was  well  taken. 

Seventh.  That  by  the  record  aforesaid  it  appears  that  the  judgment 
aforesaid  given  was  given  for  the  said  Minnie  Grube,  as  administratrix, 
&c.,  against  the  said  Hamburg  American  Steamship  Company.  Whereas, 
by  the  law  of  the  land  the  said  judgment  ought  to  have  been  given  for 
the  said  Hamburg  American  Steamship  Company  against  the  said  Minnie 
Grube,  as  administratrix,  &c.,  and  the  said  Hamburg  American  Steamship 
Company  prays  the  judgment  aforesaid  may  be  reversed,  annulled  and 
held  for  nothing,  and  that  it  may  be  restored  to  all  things  which  it  has 
lost  by  occasion  of  the  said  judgment. 

EVERETT   P.    WHEELER, 
Of  Counsel  for  Plaintiff  in  Error. 
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F.  981. 
Petition  for  Writ  of  Error. 
In  the  Supreme  Court  of  the  State  of  Colorado. 
[Title  of  Cause.] 

Comes  now  the  above  named  F.  C.  Brown,  appellee,  and  says:  That 
on  the  6th  day  of  June,  A.  D.  1904,  judgment  in  this  case  was  entered  by 
this  court  against  F.  C.  Brown,  appellee,  and  thereafter  a  petition  for 
rehearing  was  filed,  presented,  considered,  and  on  the  27th  day  of  June, 
A.  D.  1904,  denied  by  this  court,  whereupon  said  judgment  became  final; 
that  said  F.  C.  Brown  was  and  is  aggrieved  in  that,  in  said  judgment  and 
the  proceedings  had  prior  thereto  in  this  case,  certain  errors  were  com- 
mitted to  his  prejudice;  that  this  is  an  action  brought  under  the  statutes 
of  the  United  States,  relating  to  the  mineral  lands  of  the  United  States, 
and  the  control  of  same  by  the  Department  of  the  Interior,  and  the  sale 
and  patenting  of  same  to  the  citizens  of  the  United  States,  and  under 
and  by  virtue  of  said  statutes,  the  said  F.  C.  Brown,  claims  title  to  and 
the  right  to  patent  certain  mineral  lands  in  the  State  of  Colorado  and 
that  by  this  action,  there  was  drawn  in  question,  the  construction  of  cer- 
tain of  said  statutes  and  the  decision  of  this  court  is  against  said  title 
and  right  claimed  by  the  said  F.  C.  Brown,  appellee,  and,  as  he  believes, 
contrary  to  the  statutes  of  the  United  States,  relating  to  the  sale  and 
disposition  of  its  mineral  lands  and  against  the  title  and  right  of  said 
F.  C.  Brown,  thereunder,  all  of  which  will  more  fully  appear  in  detail 
from  the  assignment  of  errors  filed  herein. 

Wherefore,  said  F.  C.  Brown  prays  that  a  writ  of  error  may  issue  to 
the  supreme  court  of  the  State  of  Colorado  for  the  correcting  of  the 
errors  complained  of,  and  that  a  duly  authenticated  transcript  of  the 
record,  proceedings  and  papers  herein  may  be  sent  to  the  United  States 
Supreme   Court. 

CHARLES   F.   CONSAUL, 
CHARLES  F.   POTTER, 

Attorneys  for  F.  C.  Brown. 
F.  982. 
— Allowance   of    Writ. 
In  the  Supreme  Court  of  the  State  of  Colorado. 
[Title  of  Cause.] 

Comes  now  F.  C.  Brown,  the  appellee  above  named,  on  this  fifth  day 
of  July,  A.  D.  1904,  and  files  and  presents  to  this  court,  his  petition,  pray- 
ing for  the  allowance  of  a  writ  of  error  intended  to  be  urged  by  him; 
and  praying  further  that  a  duly  authenticated  transcript  of  the  records, 
proceedings  and  papers  upon  which  the  judgment  herein  was  rendered, 
may  be  sent  to  the  Supreme  Court  of  the  United  States;  and  that 
such  other  and  further  proceedings  may  be  had  in  the  premises  as  may  be 
just  and  proper;  and  upon  consideration  of  the  said  petition,  this  court 
desiring  to  give  petitioner  an  opportunity  to  test  in  the  Supreme  Court 
of  the  United  States,  the  questions  therein  presented,  it  is  ordered  by 
this  court  that  a  writ   of  error  be  allowed,  as  prayed,  provided,  however, 
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that  said  F.  C.  Brown,  appellee,  give  bond  according  to  law  in  the  sum  of 
two  thousand  (2,000)  dollars,  which  said  bond  sliall  operate  as  a  su- 
persedeas bond. 

In  testimony  whereof,  witness  my  hand  tliis  5th  day  of  July,  A.  D. 
1904. 

WILLIAM   H.   GABBERT, 
Chief  Justice  of  the  Supreme  Court 

of  the  State  of  Colorado. 
F.  983. 
Assignment  of  Error  on  Writ  of  Error  to  State  Court. 
In  the  Supreme  Court  of  the  United  States. 
[Title  of  Cause.] 

Comes  now  the  plaintiff  in  error  in  the  above  entitled  cause,  and  avers 
and  shows  that  in  the  record  and  proceedings  in  said  cause,  the  supreme 
court  of  the  State  of  Colorado  erred  to  the  grievous  injury  and  wrong 
of  the  plaintiff  herein,  and  to  the  prejudice,  and  against  the  rights  of 
the  plaintiff  in  error  in  the  following  particulars,  to-wit:  — 

(1.)  The  said  supreme  court  erred  in  holding  that,  under  the  agreed 
statement  of  facts  in  this  case,  and  the  statutes  and  laws  of  the  United 
States  relating  to  the  control  and  disposition  of  its  public  mineral  lands, 
by  the  Department  of  the  Interior,  plaintiff  in  error  had  not  established 
any  right  to  the  premises  in  controversy,  and  was  not  entitled  to  judg- 
ment. 

(2.)  The  said  supreme  court  erred  in  holding  that  the  decision  of  May 
28,  1895,  of  the  Land  Department  of  the  Government  of  the  United  States, 
holding  the  entry  of  the  Kohnyo  claim  for  cancellation  to  the  extent  of 
the  southerly  seven  hundred  (700)  feet,  was  of  no  force  or  effect,  except 
as  same  became  operative  by  the  written  declaration  known  as  "Exhibit 
H,"  and  filed  in  the  local  land  office  June  14,  1898. 
Etc.,  etc. 

(11.)  The  said  supreme  court  erred  in  holding  that  the  premises  in  con- 
troversy in  this  suit  reverted  to  the  public  domain,  and  became  a  part 
of  the  public  domain  on  June   14,   1898. 

(12.)  The  said  supreme  court  erred  in  determining  the  rights  of  the 
plaintiff  in  error  herein,  under  and  by  virtue  of  a  claim  of  title  set  up 
by  one  who  is  not  a  party  to  this  suit. 

(13)  The  said  supreme  court  erred  in  holding  that,  under  the  statutes 
and  laws  of  the  United  States  relating  to  its  mineral  lands,  and  the  con- 
trol, sale  and  disposition  of  same  by  the  Department  of  the  Interior, 
the  premises  in  controversy  in  tl'.is  suit  was  not  public  mineral  domain 
and  subject  to  location  by  plaintiff  in  error  on  July  16,  1898.  the  day  after 
the  judgment  of  cancellation  was  rendered  and  became  operative,  cancelling 
the  entry  of  the  Kohnyo  claimant   upon  said  premises. 

(14.)  The  said  supreme  court  erred  in  not  reversing  the  judgment  of 
the  trial  court,  and  in  not  giving  to  plaintiff  in  error  his  rights  under 
the  statutes  and  laws  of  the  United  States,  as  the  first  legal  locator  and 
appropriator  of  the  mineral  premises  in  controversy  in  this  suit. 
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Wherefore,  for  these  and  other  manifest  errors  appearing  in  the  record, 
the  said  Josiah  Appleton  Small,  plaintiff  in  error,  prays  that  the  judg- 
ment of  the  said  supreme  court  of  Colorado  be  reversed  and  set  aside, 
and  held  for  naught,  and  that  judgment  be  rendered  for  plaintiff  in  error, 
('ranting  him  his  rights  under  the  statutes  and  laws  of  the  United  States, 
and  plaintiff  in  error,  also  prays  judgment  for  his  costs. 

HUBERT    HOWSON, 
38  Park  Row,  New  York  City, 
JOHN    KNOWLES, 

Colorado  Sp'gs,  Colo., 
Attorneys  for  Josiah  Appleton  Small,  Plaintiff  in  Error. 

F.  984. 

Bond  on  Writ  of  Error. 

In  the  Supreme  Court  of  the  United  States. 

[Title  of  Cause.] 

Know  all  men  by  these  presents:  That  we,  Frank  Cole  Brown,  of 
the  county  of  Pueblo,  State  of  Colorado,  as  principal,  and  Frank  Milo 
Woods,  of  the  county  of  El  Paso,  and  J.  B.  Cunningham,  of  the  county 
of  Teller,  State  of  Colorado,  as  sureties,  are  held  and  firmly  bound  unto 
the  above  named  Josiah  Appleton  Small,  in  the  sum  of  two  thousand 
($2000.00)  dollars,  to  be  paid  to  him  and  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  ourselves,  and  each  of  us,  our,  and  each 
of  our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  the  thirtieth  day  of  July,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  four. 

Whereas,  the  above  named  Frank  Cole  Brown,  plaintiff  in  error,  seeks 
to  prosecute  his  writ  of  error  in  the  Supreme  Court  of  the  United  States  to 
reverse  the  judgment  rendered  in  the  above  entitled  action  by  the  su- 
preme court  of  the  State  of  Colorado. 

Now  therefore,  the  condition  of  this  obligation  is  such  that  if  the 
above  named  plaintiff  in  error  shall  prosecute  his  writ  of  error  to  effect 
and  answer  all  costs  and  damages  that  may  be  adjudged,  if  he  shall  fail 
to  make  good  his  plea,  then  this  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

FRANK  COLE  BROWN.  [Seal.] 
FRANK  MILO  WOODS.  [Seal.] 
J.  B.  CUNNINGHAM.  [Seal.] 

State  of  Colorado,  "I 

L  ss; 
Coimty  of  El  Paso,    J 

Frank  Milo  Woods  and  J.  B.  Cunningham,  whose  names  are  subscribed 
as  surety  to  the  above  bond,  being  severally  and  duly  sworn,  each  for 
himself  sajs,  that  he   is  a  resident  and  freeholder  of  the  State  of  Colo- 
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rado,  and  is  worth  more  than  llie  sum  in  said  bond  specified  as  tlie  penalty 
thereof,  over  and  above  all  his  just  debts  and  liabilities,  in  property  not 
by  law  exempt  from  execution  in  this  State. 

FRANK    MILO    WOODS. 

J.    B.    CUNNINGHAM. 

Subscribed  and  sworn  to  before  me,  this  fourth  day  of  August,  A.  D. 
1904.     My  commission   expires  January   2,   1906. 

FREDERICK  E.  BROWNE, 

Notary    Public. 

This  bond  approved  this  8th  day  of  August,  A.  D.  1904. 

WILLIAM   H.   GABBERT, 
Chief  Justice  of  the  Supreme  Court  of 

the  State  of  Colorado. 
F.  985. 
Writ  of  Error. 
United  States  of  America,  ss.: 

The  President  of  the  United  States  to  the  honorable  the  justices  of  the 
supreme  court  of  the  State  of  Colorado,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  supreme  court  of  the  State  of 
Colorado,  before  you,  at  the  June  sitting  of  the  April  term,  1904,  thereof, 
being  the  highest  court  of  law  or  equity  of  the  said  State,  in  which  a  de- 
cision could  be  had  in  the  said  suit  between  Josiah  Appleton  Small 
designated  as  J.  A.  Small  plaintiff  and  appellant,  and  Frank  Cole  Brown 
designated  as  F.  C.  Brown,  defendant  and  appellee,  wherein  was  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 
under,  said  State,  on  the  ground  of  their  being  repugnant  to  the  Consti- 
tution, treaties,  or  laws  of  the  United  States,  and  the  decision  was  in 
favor  of  such  their  validity,  or  wherein  was  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exercised  under,  the  United 
States,  and  the  decision  was  against  their  validity;  or  wherein  was  drawn 
in  question  the  construction  of  a  clause  of  the  Constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under  the  United  States,  and  the  de- 
cision was  against  the  title,  right,  privilege,  or  exemption  specially  set  up 
or  claimed  under  such  clause  of  the  said  Constitution,  treat}',  statute, 
or  commission;  a  manifest  error  hath  happened  to  the  great  damage  of 
the  said  Josiah  Appleton  Small  as  by  his  complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that  then  under  your  seal, 
distinctly  and  openly,  you  send  the  record  and  proceedings  aforesaid,  with 
all  things  concerning  the  same,  to  the  Supreme  Court  of  the  United 
States,  together  with  this  writ,  so  that  you  have  the  same  in  the  said 
Supreme  Court  at  Washington,  within  thirty  (30)  days  from  the  date 
hereof,    that   the    record    and    proceedings    aforesaid   being    inspected,    the 
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said  Supreme  Court  may  cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and  customs  of  the  United 
States,   should    be    done. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  this  fifth  day  of  August,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  four. 

Done  in  the  city  and  county   of   Denver,   with   the   seal  of  the   circuit 
court  of  the  United  States  for  the  district  of  Colorado  attached. 
[Seal  United  States  Circuit  Court,  District  of  Colorado.] 

ROBERT   BAILEY, 
Clerk  of  the  Circuit  Court  of  the  United  States, 

District  of  Colorado. 
Allowed  by 

WILLLA.M   H.   GABBERT. 

Chief  Justice  of  the  Supreme  Court  of  the 

State  of  Colorado. 

F.  986. 
Citation. 
United  States  of  America,  ss.: 

The  President  of  the  United  States  to  Frank  Cole  Brown,  designated 
as  F.  C.  Brown,  Colorado,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and  appear  at  and  before 
the  Supreme  Court  of  the  United  States  at  Washington,  D.  C.  within  thirty 
days  from  the  date  hereof,  pursuant  to  a  writ  of  error  filed  in  the  office 
of  the  clerk  of  the  supreme  court  of  the  State  of  Colorado,  wherein  Josiah 
Appleton  Small,  designated  as  J.  A.  Small,  is  plaintiff  in  error,  and  you 
are  defendant  in  error,  to  show  cause,  if  any  there  be,  why  the  judgment 
rendered  against  the  said  plaintiff  in  error  as  in  said  writ  of  error  men- 
tioned, should  not  be  corrected,  and  why  speedy  justice  should  not  be  done 
the  parties  in  that  behalf. 

Witness,  the  chief  justice  of  the  supreme  court  of  the  State  of  Colorado, 
this  fifth  day  of  August,  1904. 

WILLIAM  H.   GABBERT, 
Chief  Justice  of  the  Supreme  Court 

of  the  State  of  Colorado. 
Attest: 

[Seal  Supreme  Court,  State  of  Colorado.] 
HORACE  G.  CLARK, 

Clerk   of  the   Supreme   Court 

of  the  State  of  Colorado. 

City  and  County  of  Denver, 

State  of  Colorado. 

August  5th,  1904. 
I,  the  undersigned  attorney  of  record  for  the  defendant  in  error  of  the 
above  entitled  cause,  hereby  acknowledge  due  service  of  the  above  citation, 
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and  enter  an  appearance  for  said  defendant  in  error  in  the  Supreme  Court 

of  the  United  States. 

CHARLES   F.   CONSAUL, 

Bond  Building,  Washington,  D.  C, 

CHARLES    F.    POTTER, 

Boston  Bldg.,  Denver,  Colo., 
Attorneys  for  Frank  Cole  Brown. 
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F.  991. 
Praecipe  for  Appearance  in  Supreme  Court. 

Supreme  Court  of  the  United  States. 


AB. 
Appellant, 

vs.  y 

XY 
Respondent 


No.   . 

Term,  19- 


The  clerk  will  enter  my  appearance  as  counsel  for  the   [respondent]. 
To  be  signed  by  a  member  of  the  United  States  Supreme  Court  Bar  in 
his  individual  name.     Firm  names  not  to  be  signed. 
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F.  9&2. 
Question  Certified  by  Circuit  Court  of  Appeals  to  Supreme  Court. 
In  the  United  States  Circuit  Court  of  Appeals  for  the  ninth  circuit. 

Nick  Gurvich,  Plaintiff  in   Error,  "] 

V9-  ^No.    1046. 

United   States    of    America   Defendant    in    error.    J 

In  error  to  the  United  States  District  Court  for  the  district   of  Alaska, 

Division  No.  1. 

Before  Gilbert,  Ross,  and  Morrow,  circuit  judges. 

Certificate  of  the  United  States  Circuit  Court  of  Appeals  for  the  ninth 
circuit  to  the  Supreme  Court  of  the  United  States,  under  section  6  of 
the  act  of  March  3,  1891,  entitled,  "An  act  to  establish  circuit  courts 
of  appeals  and  to  define  and  regulate  in  certain  cases  the  jurisdiction 
of  the  courts  of  the  United  States,  and  for  other  purposes." 

The  plaintiff  in  error,  to  whom  a  barroom  license  had  been  issued,  pursu- 
ant to  the  provisions  of  sections  463,  4d4,  and  465  of  the  Penal  Code  of 
Alaska,  was  charged,  by  the  indictment  of  a  grand  jury  returned  to  the 
United  States  District  Court  for  the  district  of  Alaska,  Division  No.  1, 
with  the  crime  of  selling  liquor  to  minors,  contrary  to  the  provisions  of 
section  466,  473,  and  478  of  the  same  Code,  and  was  put  upon  his  trial 
upon  such  indictment  before  a  jury  composed  of  six  persons  only.  He 
duly  objected  to  being  tried  by  a  jury  composed  of  less  than  twelve 
qualified  jurors,  and  his  objections  in  that  regard  being  overruled  by  the 
trial  court,  he  duly  reserved  an  exception  to  that  ruling.  A  verdict  of 
guilty  was  returned  against  him,  and  a  judgment  of  conviction  was  entered 
thereon  by  the  court  below.  The  case  is  brought  and  is  presented  here  by 
the  defendant  below,  on  the  ground,  among  others,  that  court  below  erred 
in  compelling  him  to  go  to  trial  l^efore  a  jury  composed  of  six  instead  of 
twelve  jurors. 

The  concluding  clause  of  section  120  of  Part  II.  of  the  Penal  Code  of 
Alaska,  in  relation  to  the  formation  of  juries  in  criminal  cases,  is  as 
follows:  "The  jury  shall  consist  of  twelve  persons,  unless  in  trials  for 
misdemeanors  the  parties  consent  to  a  less  number.  Such  consent  shall 
be  entered  in  the  journal." 

And  the  concluding  clause  of  section  171  of  Part  IV.  of  the  Civil  Code 
of  that  Territory,  in  relation  to  the  formation  of  juries,  is  as  follows: 
"The  jury  shall  consist  of  twelve  persons,  unless  the  parties  consent  to 
a  less  number.  Such  consent  shall  be  entered  in  the  journal ;  provided, 
that  hereafter  in  trials  for  misdemeanors  six  persons  shall  constitute  a  legal 
jury." 

Being  of  the  opinion  that  the  specific  declaration  contained  in  section 
171,  supra,  "that  hereafter  in  trials  for  misdemeanors  six  persons  shall 
constitute  a  legal  jury,"  manifests  the  intent  of  Congress  in  that  regard, 
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United    States   of    America,   Defendant    in    error.    J 

I,  Frank  D.  Monekton,  clerk  of  the  United  States  Circuit  Court  oi 
Appeals  for  the  Ninth  Circuit,  do  hereby  certify  the  foregoing  three  (3) 
pages,  numbered  from  one  (1)  to  three  (3),  inclusive,  to  be  a  true  copy  of 
a  certificate  of  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  under  section  6  of  the  act  of  March  3,  1891,  filed  and  entered  in 
the  above-entitled  cause  on  the  3rd  day  of  October,  1904,  and  certifying  a 
certain  question  or  proposition  of  law  to  the  Supreme  Court  of  the  United 
States  for  its  decision,  as  the  original  certificate  remains  on  file  and  of 
record  in  my  office. 

Attest  my  hand  and  the  seal  of  the  said  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  at  San  Francisco,  California,  this  4th 
day  of  October,  A.  D.  1904. 

[Seal.]  F.  D.  MONCKTON,  Clerk. 

(Indorsed:)  No.  1046.  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit.     Nick  Gurvich,  plaintiff  in  error,  vs.  United   States  of 
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this  court  is  confronted  with  the  question  whether  such  legislation  is 
valid,  in  view  of  that  provision  of  the  treaty  of  cession  of  1867  between 
the  United  States  and  Russia  declaring  that  "the  inhabitants  of  the  ceded 
territory,  according  to  their  choice,  reserving  their  natural  allegiance,  may 
return  to  Russia  within  three  years;  but  if  they  should  prefer  to  remain 
in  the  ceded  territory,  .they,  with  the  exception  of  the  uncivilized  native 
tribes,  shall  be  admitted  to  the  enjoyment  of  all  the  rights,  advantages, 
and  immunities  of  citizens  of  the  United  States,  and  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  their  liberty,  property,  and  religion. 
The  uncivilized  tribes  will  be  subject  to  such  laws  and  regulations  as  the 
United  States  may  from  time  to  time  adopt  in  regard  to  aboriginal  tribes 
of  that  country,"  and  in  view  of  the  provisions  of  section  2  of  Article 
III.  of  the  Constitution  of  the  United  States,  and  of  the  provisioris  of  the 
sixth  amendment  of  the  same  instrument. 

Upon  the  foregoing  statement,  the  question  of  law  concerning  which 
this  court  desires  the  instruction  of  the  Supreme  Court  is:  Did  or  did 
not  the  District  Court  of  the  United  States  for  the  District  of  Alaska, 
Division  No.  1,  err  in  compelling  the  plaintifT  in  error  to  go  to  trial  be- 
fore a  jury  composed  of  only  six  persons  ? 

In  accordance  with  the  provisions  of  section  6  of  the  act  of  March  3, 
1891,  establishing  Circuit  Courts  of  Appeals,  the  foregoing  question  of  law 
is  by  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  hereby  certified 
to  the  Supreme  Court  of  the  United  States  for  decision. 

(Endorsed:)  Certificate  under  section  6  of  act  of  March  3,  1891. 

Filed  and  entered  October  3,  1904.     F.  D.  Monekton,  clerk.  fl 

United   States   Circuit   Court   of   Appeals   for   the   Ninth   Circuit. 

Nick  Gurvich,  Plaintiff  in  Error, 
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America,  defendant  in  error.  Cerlilicate  under  section  G  of  act  of  March 
3,  1891.  Office  of  the  clerk,  Supreme  Court  U.  S.  Received  Oct.  10,  1904. 
(Indorsement  on  cover:)  File  No.  19535,  U.  S.  Circuit  Court  of  Appeals, 
9th  Circuit.  Term  No.  435.  Nick  Gurvich  vs.  The  United  States.  (Cer- 
tificate.)    Filed  November  21st,  1904.     File  No.  19535. 

F.  993. 
Motion  for  Leave  to  File  Original  Bill. 
Supreme  Court  of  the  United  States. 

State,  of  South  Dakcta  1 

against  L 

State    of    North    Carolina    et    al.   J 

Comes  now  the  State  of  South  Dakota,  by  its  attorney  general,  and 
moves  for  leave  to  file  the  annexed  bill  of  complaint  of  the  State  of  South 
Dakota  against  the  State  of  North  Carolina,  Charles  Salter  and  Simon 
Rothschilds  and  that  due  process  of  subpoena  issue  thereon  according 
to  the  practice  of  this  court. 
Oct.   7,    1901. 

JOHN    L.    PYLE, 
Attorney  General  of  South  Dakota. 
ROBERT     W.     STEWART, 

Solicitor   for  Plaintifi'. 
WHEELER  H.  PECKHAM, 

Of  Counsel  for  Complainant. 

F.  994. 
Original  Bill  by  State. 
In  the  Supreme  Court  of  the  United  States,  October  Term,  1901.    In  Equity. 


The  State  of  North  Carolina.  Charles  Salter,  and 

The  State  of  South  Dakota,  Complainant, 

vs. 

Simon  Rothschilds,  Defendants. 


>No.  11,  Original. 


To  the  honorable  the  Supreme  Court  of  the  United  States: 

The    State    of    South    Dakota    by   John    L.    Pyle,    the    attorney   general 

thereof,   brings    this,    its   bill   against   the    State   of   North   Carolina,   and 

Simon   Rothschilds,    a    citizen    of    the    State    of    New    York,    and    Charles 

Salter,  a  citizen  of  tlie  State  of  New  York. 
And  thereupon  your  orator  complains  and  says: 

I. 

That  your  orator  is  the  holder  and  owner  in  its  own  right,  and  is 
in  the  actual  possession  of  ten  certain  writings  obligatory  or  bonds  with 
coupons  thereto  attached,  which  bonds  were  issued  by  the  defendant,  The 

3023 


F.  994.  FORMS  IN  SUPREME  COURT.  [Code  Fed. 

State  of  North  Carolina,  for  the  benefit  of  a  certain  railroad  known  by  its 
corporate  name  as  the  Western  North  Carolina  Railroad  Company,  which 
said  bonds  the  said  defendant  duly  executed  and  sealed  with  its  seal — all 
of  which  ten  bonds  with  the  coupons  to  them  attached  are  now  shown 
unto  this  court.  Each  and  every  one  of  said  bonds  is  dated  July  1,  1867, 
is  of  the  par  or  principal  of  one  thousand  dollars  ($1,000)  and  has 
matured  and  become  due  on  the  first  day  of  July,  1897,  and  has  to  it 
attached  semi-annual  coupons  which  fell  due  from  January  1,  1869,  to 
July  1,  1897,  inclusive,  each  of  said  coupons  calling  for  the  sum  of  thirty 
dollars  ($30)  being  at  the  rate  of  six  per  centum  per  annum  on  said  princi- 
pal. A  copy  of  one  of  said  bonds  is  hereto  attached  as  a  part  of  this  bill 
of  complaint,  marked  Exhibit  "A." 

II. 
That  said  bonds  were  issued  under  and  by  virtue  of  an  act  of  the 
General  Assembly  of  North  Carolina  entitled  "An  act  to  incorporate  the 
Western  North  Carolina  Railroad  Company,"  ratified  the  15th  day  of 
February,  1855,  being  chapter  228  of  the  Acts  of  1854-55,  and  of  an 
act  amendatory  thereof,  to  wit,  chapter  106  of  the  Laws  of  1866-67, 
ratified  the  nineteenth  day  of  December,  1866,  entitled,  "An  act  to  enhance 
the  value  of  the  bonds  to  be  issued  for  the  completion  of  the  Western 
North  Carolina  railroad  and  for  other  purposes,"  a  copy  of  which  said 
act  of  1866  is  hereto  attached  as  a  part  of  this  bill  of  complaint,  marked 
Exhibit  "B." 

ni. 

That  at  the  time  of  the  passage  of  the  said  act  of  1866,  the  defendant, 
The  State  of  North  Carolina,  was  owner  (subject  to  the  statutory  lien  or 
mortgage  hereinafter  set  out  and  to  be  designated  as  the  "first  mortgage") 
of  thirty  thousand  shares  of  stock  in  the  North  Carolina  Railroad  Com- 
pany of  the  par  value  of  three  million  dollars  (shares  one  hundred  dollars 
par)  and  said  act  of  1866  directed  the  State  treasurer  to  mortgage  for 
the  security  of  the  bonds  held  by  your  orator  and  of  all  other  bonds  of  the 
same  issue — that  is,  issued  after  the  passage  of  the  act  of  1866  by  au- 
thority of  the  act  of  1855  aforesaid — such  an  amount  of  the  stock  owned 
by  the  State  in  the  North  Carolina  Railroad  Company  as  should  equal 
in  its  par,  the  principal  or  par  of  the  State  bonds  to  be  issued  after  the 
act  of  1866  in  aid  of  the  Western  North  Carolina  Railroad  Company  by 
authority  of  said  act  of  1855,  which  act  of  1855  was  the  incorporation  or 
charter  of  the  Western  North  Carolina  Railroad  Company;  and  said  act 
of  1866  declared  that  said  mortgage  should  have  the  force  and  effect,  in 
law  and  equity,  of  registered  mortgages  without  actual  registry;  and  in 
execution  of  said  act  of  1866  the  treasurer  of  the  State  and  the  State 
comptroller  certified  upon  each  and  all  of  the  said  bonds  authorized  by 
the  act  of  1855  and  issued  after  the  act  of  1866,  including  the  bonds  now 
held  and  owned  by  your  orator,  the  following  endorsement: 

"STATE   OF   NORTH  CAROLINA, 

"TREASURY  DEPARTMENT, 

"Raleigh,  July  1,  1867. 

"Under  the  provisions  of  an  act  of  the  General  Assembly  of  North  Caro- 
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lina,  entitled  'An  act  to  enhance  the  value  of  the  bonds  to  be  issued  for 
the  completion  of  the  Western  North  Carolina  Railroad  Company,  and  for 
other  purposes,'  ratified  19th  December,  1866,  ten  shares  of  the  stock  in 
the  JSTorth  Carolina  Railroad  Company,  originally  subscribed  for  by  the 
State,  are  hereby  mortgaged  as  collateral  security  for  the  payment  of  this 
bond. 

"Witness  the  signature  of  the  public  treasurer  and  seal  of  office,  and  the 
counter- signature  of  the  comptroller. 

"KEMP  P.  BATTLE 

"Public  Treasurer. 

"S.  W.  BURGIN,  Comptroller." 

Etc.,  etc.,  etc. 

XI. 

That  the  defendant,  Charles  Salter,  is  a  citizen  of  the  State  of  New 
York,  and  the  defendant,  Simon  Rothschilds,  is  a  citzen  of  the  State  of 
New  York. 

XIV. 

That  your  orator  obtained  title  to  the  bonds  herein  declared  on  by 
assignment  of  Simon  vSchafer,  who  is  a  resident  and  citizen  of  the  State 
of  New  York,  and  whose  place  of  business  is  thirty-five  Wall  street,  in 
the  city  of  New  York.  The  said  Schafer  transferred,  assigned  and  de- 
livered to  j^our  orator  the  said  bonds  as  an  out-and-out  donation  to  the 
State  of  South  Dakota,  with  the  request  that  the  proceeds  of  said  bond, 
whether  derived  by  sale,  compromise  or  collection,  should  be  applied  by 
the  said  State  for  the  benefit  of  its  university;  that  said  donation  was 
accepted  by  the  governor  of  the  State  of  South  Dakota  in  pursuance  of 
its  laws,  and  the  said  bonds  are  held  by  your  orator  as  the  absolute  and 
unconditional  owner  thereof  without  any  obligation,  understanding  or 
agreement  whatever  between  your  orator  and  the  said  Simon  Schafer, 
or  between  your  orator  and  any  other  person  or  party,  and  the  donation 
so  made  by  the  said  Simon  Schafer  was  without  any  reservation,  ex- 
pressed or  implied,  for  his  benefit  or  for  the  benefit  of  any  other  person. 
And  the  acceptance  of  the  donation  by  the  State  of  South  Dakota  was 
absolute  and  unconditional,  without  any  agreement,  expressed  or  implied, 
that  the  bonds  or  their  proceeds  should  be  applied  according  to  the  request 
of  said  donor,  but  on  the  contrary,  the  bonds  are  the  absolute  projicrty  of 
the  State,  to  be  used  and  applied  as  the  State  may  determine. 

To  the  end,  therefore,  that  your  orator  may  have  that  relief  which  it 
can  only  obtain  in  a  court  of  equity,  and  that  the  said  defendants  may 
answer  the  premises,  but  not  upon  oath  or  affirmation,  the  benefit  whereof 
is  expressly  waived  by  your  orator,  it  now  prays  the  court: 

1.  That  an  account  may  be  taken  by  or  under  the  direction  of  this 
court,  ascertaining  the  number  and  amounts  of  the  bonds  hereinbefore 
described  and  designated  as  first-mortgage  bonds  and  second-mortgage 
bonds,  togetlier  with  the  coupons  to  them  attached  and  that  publication 
be  made  requiring  all  holders  of  said  bonds  to  prove  them  before  a  master 
of  this  court. 

2.  That    the   defendant.   The    State   of   North    Carolina,   shall   pay    unto 
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the  plaintiff  the  money  which  shall  be  found  due  on  the  ten  bonds  with 
coupons  attached,  set  up  and  described  in  this  bill  of  complaint;  and  that 
said  payment  in  discharge  of  said  bonds  and  coupons  shall  be  made  on 
or  before  a  short  day  to  be  appointed  for  that  purpose  by  this  court. 

3.  That  in  default  of  the  payment  of  the  bonds  and  coupons  on  or  be- 
fore the  short  day  named  by  this  court,  the  defendant,  The  State  of 
North  Carolina,  and  all  persons  claiming  or  to  claim  by,  from  or  under 
eaid  defendant,  may  be  absolutely  barred  and  foreclosed  of  or  from  all 
right  and  equity  of  redemption  of,  in  and  to  the  thirty  thousand  shares 
of  stock  described  in  this  bill  as  being  held  and  owned  by  the  defendant, 
The  State  of  North  Carolina,  and  every  part  thereof,  or  of  such  number 
of  shares  of  stock  as  may  be  directed  by  this  court  to  be  sold. 

4.  That  the  thirty  thousand  shares  of  stock  of  the  North  Carolina  Rail- 
road Company  held  and  owned  by  the  defendant,  The  State  of  North  Caro- 
lina, and  fully  described  in  this  bill  of  complaint,  or  so  many  shares 
thereof  as  may  be  necessary  to  pay  off  and  discharge  the  two  mort- 
gages described  in  this  bill  and  designated  respectively  as  the  first  mort- 
gage and  the  second  mortgage  may  be  sold  under  the  direction  of  this 
court. 

5.  That  the  proceeds  of  the  sale  of  the  stock  as  may  be  made  under 
the  direction  of  this  court  shall  be  applied  in  due  course  and  order;  that 
is  to  say:  First,  to  the  payment  of  the  necessary  cost  and  allowances 
and  expenses  of  this  suit.  Second,  to  the  payment  of  the  bonds  and 
coupons  secured  by  that  one  of  the  two  mortgages,  hereinbefore  described, 
Avhich  this  court  may  determine  to  be  the  prior  encumbrance.  Third,  to 
the  payment  of  the  bonds  and  coupons  secured  by  that  one  of  the  two 
mortgages  designated  by  this  bill  which  may  be  determined  by  this  court 
to  be  the  junior  or  inferior  encumbrance.  Fourth,  to  the  defendant  The 
State  of  North  Carolina,  such  sum  of  money  derived  from  such  sale  as 
may  remain  after  and  over  and  above  the  applications  aforesaid. 

6.  That  during  the  pendency  of  this  suit  a  receiver  be  appointed  to 
take  into  his  possession  the  thirty  thousand  shares  of  stock  of  the  North 
Carolina  Railroad  Company  held  and  owned  by  the  defendant.  The  State 
of  North  Carolina,  and  to  collect  all  dividends  which  shall  accrue  or  be- 
come due  on  said  stock,  and  to  hold  and  disburse  the  same  under  the  di- 
rection of  this  court. 

7.  For  an  injunction  pending  this  suit  prohibiting  and  enjoining  the 
defendant,  The  State  of  North  Carolina,  from  collecting  or  receiving  any 
dividends  derived  from  said  thirty  thousand  shares  of  stock  or  any  part 
thereof,  and  from  collecting  and  receiving  as  the  owner  and  holder  of  said 
thirty  thousand  shares  of  stock  any  moneys  whatever  accruing  to  said 
defendant,  in  that  behalf,  and  commanding  the  said  defendant,  The  State 
of  North  Carolina,  to  deliver  to  the  receiver  appointed  by  this  court  the 
certificate  or  certificates  of  stock  held  by  said  State  in  the  North  Caro- 
lina Railroad  Company  and  commanding  it  to  endorse  the  same  in  ac- 
cordance with  the  charter,  rules  and  by-laws  of  said  corporation,  the 
North  Carolina  Railroad  Company,  to  the  end  that  said  receiver  may  have 
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the  said  stock  duly  transforred  to  him  on  the  books  of  said  corporation, 
the  North  Carolina  Railroad  Company. 

8.  And  that  your  orator  may  have  all  such  other  and  further  relief  in 
the  premises  as  the  facts  and  circumstances  and  the  nature  of  the  case 
may  require,  and  to  which  it  may  be  entitled  in  equity  and  good  con- 
science. 

May  it  please  your  honors  to  grant  to  your  orators  a  writ  of  sub- 
poena, to  be  directed  to  the  said  defendants.  The  State  of  North  Carolina 
and  the  said  Simon  Rothschilds  and  the  said  Charles  Salter,  thereby  com- 
manding them  at  a  certain  time  and  under  a  certain  penalty  therein  to 
be  limited,  personally  to  appear  before  this  honorable  court  and  then  and 
there  full,  true,  direct,  and  perfect  answer  make  to  all  and  singular  the 
premises,  and  to  stand,  perform  and  abide  by  such  order,  direction,  and 
decree  as  may  be  made  against  them  in  the  premises,  as  shall  seem  meet 
and  agreeable  to  equity. 

Arid  your  orator  will  every  pray. 

JOHN   L.   PYLE, 
Attorney  General  of  South  Dakota. 
ROBERT  W.  STEWART, 

Solicitor   for  Complainant. 
WHEELER   H.   PECKHAM, 
Of  Counsel  for  Complainant. 

F.  995. 

Answer  by  State. 

In  the  Supreme  Court  of  the  United  States,  October  Term,  1901.    In  Equity. 


THE   STATE  OF  NORTH  CAROLINA,  Charles   Salter, 
THE  STATE  OF   SOUTH  DAKOTA,  Complainant, 
vs. 
and    Simon    Rothchilds,   Defendants. 


,No.  11,  Original. 


The   Answer  of  The   State   of  North   Carolina,  by   Robert   D.   Gilmer,   Its 

Dakota,  Complainant. 

Attorney  General,  to  the  Bill  of  Complaint  of  The  State  of  South 
Dakota  Complainant. 

This  defendant,  now  and  at  all  times  hereafter  saving  and  reserving 
unto  herself  all  benefit  of  exception  which  can  or  may  be  had  or  taken 
to  the  many  errors,  uncertainties  and  other  imperfections  in  the  said 
complainant's  said  bill  of  complaint  contained,  and  especially  protesting 
that  this  court  has  no  jurisdiction  of  either  the  parties  to  or  of  the  sub- 
ject-matter of  this  suit  because  the  matters  complained  of  do  not  con- 
stitute, within  the  meaning  of  the  Constitution  of  the  United  States,  any 
controversy  between  the  States  of  South  Dakota  and  the  State  of 
North  Carolina,  or  any  of  her  citizens;  for  answer  thereunto,  or  unto 
so  much  and  such  parts  thereof  as  this  defendant  is  advised  is  marerial 
or  necessary  for  her  to  make  answer  unto,  this  defendant,  answering, 
saith : 
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I. 

That  she  denies  that  she  has  any  knowledge  or  information  sufficient 
to  form  a  belief,  save  by  the  bill  of  complaint  herein,  as  to  the  truth  of 
the  allegation  contained  in  the  first  paragraph  thereof,  to  wit,  that  the 
said  complainant  "is  the  holder  and  owner  in  its  own  right;  and  is  in  the 
actual  possession"  of  the  "ten  certain  writings  obligatory  or  bonds  with 
coupons  thereto  attached,"  as  in  said  bill  of  complaint  described;  and  this 
defendant  therefore  denies  the  said  allegation  and  demands  strict  proof 
thereof. 

This  defendant  further  says  that  she  is  informed  and  believes,  and 
so  alleges,  that  if  the  complainant  is  in  the  possession  of  said  "writings 
obligatory,"  by  assignment  or  otherwise,  such  transfer  of  possession  and 
indicia  of  ownership  are  purely  coloiable  and  collusive,  and  made  for 
the  purpose  of  evading  the  provisions  of  the  eleventh  amendment  of  the 
Constitution  of  the  United  States,  all  of  which  will  be  hereinafter  more 
particularly  set  forth  in  this  answer. 

n. 

This  defendant  further  says  that  it  is  true  that  certain  "writings  ob- 
ligatory or  bonds  with  coupons  attached,"  as  described  in  paragraph  one 
of  complainant's  bill  of  complaint,  and  designated  as  second-mortgage 
bonds  ($800,000,  dated  July  1,  1867;  $1,323,000,  dated  January  1,  1868, 
and  $340,000,  dated  October  4,  1868,  amounting  in  all  to  $2,463,000),  were 
issued  by  the  treasurer  of  the  defendant  State,  and  that  the  same  pur- 
ported to  have  been  issued  by  authority  of  an  act  of  the  General  Assem- 
bly of  North  Carolina,  entitled  "An  act  to  incorporate  the  Western  North 
Carolina  Railroad  Company,"  being  chapter  228,  acts  1854-'55;  but  this 
defendant  alleges  that  the  same  were  not  issued  and  sold  according  to  the 
provisions  of  the  said  act,  which  in  section  37,  provides  as  follows,  to  wit: 

"Be  it  further  enacted.  That  so  soon  as  it  shall  become  necessary  to 
issue  the  bonds  aforesaid,  the  public  treasurer  shall  advertise  in  one  or 
more  newspapers,  as  he  may  think  best,  and  invite  sealed  proposals  for 
such  amount  of  the  aforesaid  subscription  as  may  be  wanted  at  any 
one  time,  and  it  shall  be  his  duty  to  accept  those  terms  which  may  be 
most  advantageous  to  the  State:  Provided,  That  in  no  event  shall  any 
of  the  bonds  be  sold  for  less  than  their  par  value:  and  any  premium 
which  may  be  obtained  on  the  sale  of  said  certificates  shall  be  placed 
in  the  public  treasury  and  used  as  other  public  funds,  and  kept  or  in- 
vested to  pay  the  interest  on  the  debt  hereby  authorized." 

That  no  advertisement  in  the  newspapers  for  sealed  proposals  was  made 
as  by  said  act  required,  but  said  bonds  were  issued  and  by  private  ar- 
rangement turned  over  to  the  authorities  of  the  said  Western  North  Caro- 
lina Railroad  Company,  who,  as  the  defendant  is  informed  and  believes, 
and  so  alleges,  sold  them  at  a  price  greatly  below  par,  thus  preventing 
the  State  from  receiving  any  premium  which  might  have  been  realized  by 
means  of  public  advertisement  and  sale  as  provided.  The  defendant  there- 
fore denies  that  the  said  "writings  obligatory  or  bonds  and  coupons"  are 
valid  obligations  of  the   State,  and  alleges  that   the  complainant   and  its 
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assignors,  both  immediate  and  remote,  had  notice  of  the  non-complianee 
of  the  said  law  providing  for  their  issue  and  sale.  And  furthermore, 
well  knowing  that  the  defendant  had  denied  their  validity  and  had  refused 
to  pay  interest  thereon,  the  alleged  assignors  of  complainant,  I'otli  im- 
mediate and  remote,  purchased  the  same,  as  the  defendant  is  informed 
and  believes,  and  so  alleges,  at  a  purely  speculative  price,  and  for  not 
more  than  twenty-five  cents  on  the  dollars.  And  the  defendant  further 
saith  that  it  vpas  the  intent  and  direction  of  the  General  Assembly  tVat 
the  public  treasurer  should  sell  the  bonds  and  pay  the  mon-iv  to  the 
railroad  company,  and  there  was  a  prohibition  against  selling  for  less 
than  par,  as  above  stated;  that  the  State  of  North  Carolina  was  inter- 
ested that  the  railroad  should  be  Iniilt  and  completed  by  as  small  an  out- 
lay of  State  bonds  as  possible,  and  furthermore,  that  tlie  said  railroad 
should  be  speedily  completed,  and  the  private  arrangement  above  stated 
defeated  the  purposes  of  the  State  in  these  respects. 

The   defendant,   further   answering,   denies   any   and    all    parts   jf   para- 
graphs one  and  two  of  the  said  bill  of  complaint  not  herein  admitted. 

III. 
The  defendant,  answering  paragraph  three  (3)  of  the  complainant's  bill 
of  complaint,  admits  "that  at  the  time  of  the  passage  of  the.  said  act  of 
18G6,  the  defendant.  The  State  of  North  Carolina,  was  the  owner  (sub- 
ject to  the  statutory  lien  or  mortgage  hereinafter  set  out,  and  to  be 
designated  as  'first  mortgage')  of  thirty  thousand  sbare.-3  of  stock  in  th? 
North  Carolina  Railroad  Company,  of  the  par  valu3  of  three  million  dol- 
lars (shares  one  hundred  dollars  par)."  And  the  defendant  further  ad- 
mits that  the  State  treasurer  was  directed,  whenever  certain  bonds  were 
regularly  and  lawfully  issued  under  the  above  act,  to  execute  mortgages 
as  additional  security  to  the  same  upon  an  equal  amount  of  stock  held  by 
the  State  in  the  said  North  Carolina  Railroad  Company;  but  the  defend- 
ant saith  that  the  said  act  provided  that  the  said  transaction  should  be 
made  and  perfected  in  a  particular  form  and  manner — the  provision  being 
that  the  treasurer  should  "execute  and  deliver  with  each  several  bond, 
a  deed  of  mortgage  for  an  equal  amount  of  stock"  in  the  said  North  Caro- 
lina Railroad  Company.  But  this  defendant  denies  that  the  several 
mortgages  to  be  made  by  the  treasurer  as  contemplated  by  the  said  act 
were  ever  executed,  and  insists  that  the  endorsement  on  the  said  bonds 
as  set  forth  in  the  said  bill  of  complaint  was  not  made  in  pursuance  of 
or  in  conformity  to  the  provisions  of  the  act  of  the  General  Assembly 
of  North  Carolina  (chapter  106  of  the  laws  of  1866-'67,  referred  to  in  com- 
plainant's bill  herein),  and  did  not  have  the  effect  of  a  conveyance  or 
transfer  by  way  of  mortgage,  either  in  law  or  in  equity,  of  any  of  the 
said  stock,  nor  did  it  confer  a  lien  by  way  of  pledge  or  otherwise  upon 
the  same.  That  no  certificates  of  stock  are  numbered  or  otherwise  identi- 
fied, nor  has  there  ever  been  any  delivery  of  any  shares  of  said  stock 
to  any  of  the  said  bondholders,  or  to  any  one  for  them.  And  the  de- 
fendant further  saith  that  the  said  attempted  mortgages  or  lienS  are  also 
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void  because  of  the  ilk'yal  issue  and  sale  of  the  bonds,  as  stated  in  para 
graph  two   (2)  of  this  answer. 

IV. 
The    defendant    admits    paragraph    four    (4)    of    the    bill    of    complaint 
lierein. 

V. 
The  defendant  admits  paragraph  fivi>  (.5)  of  the  bill  of  complaint,  ex- 
cept so  much  thereof  as  alleges  that  the  complainant  and  other  holders 
of  bonds  which  were  issued  in  aid  of  the  Western  North  Carolina  Railroad 
Company  after  the  passage  of  the  act  of  1866,  have  a  second-mortgage 
or  equitable  lien  upon  such  an  amount  of  the  said  stock  as  would  equal 
in  its  par  value  the  principal  or  par  of  said  alleged  second-mortgage 
bonds;  and  as  to  this  part,  the  the  defendant  denies  the  truth  thereof. 
Etc,  etc. 

XV. 
This  defendant,  further  answering,  saith  that  she  has  never,  in  the  whole 
period  of  her  history,  had  any  compact  or  agreement  whatsoever,  other 
than  that  contained  in  the  Constitution  of  the  United  Stat<!S,  with  the 
complainant,  The  State  of  South  Dakota,  nor  has  the  said  complainant 
State  ever  informed  the  defendant,  The  State  of  North  Carolina,  that 
it  had  any  claim  against  her,  nor  made  any  demand  of  her  in  respect  to 
the  same,  nor  any  effort  to  settle  or  accommodate  the-  same — the  first 
information  the  defendant  having  had  of  the  claim  of  the  complainant  in 
connection  with  the  bonds  herein  declared  upon,  being  thj>  filing  of  the  bill 
of  complaint  herein.  This  defendant  therefore  denies  that  there  was  and 
is  a  controversy  within  the  meaning  of  the  Constitution  of  the  United 
States  between  the  complainant  State  of  South  Dakota  and  the  defend- 
ant State  of  North  Carolina. 

Wherefore,  this  defendant,  having  fully  answered,  confessed,  traversed 
and  avoided  or  denied  all  the  matters  in  the  said  bill  of  complaint,  ma- 
terial to  the  answer,  according  to  her  l)est  knowledge  and  belief,  hum- 
bly prays  this  honorable  court  to  enter  its  judgment  that  this  defendant 
be  hence  dismissed,  with  her  reasonable  costs  and  'Harges  in  this  behalf 
most  wrongfully  sustained. 

ROBERT   D.   GILMER, 
Attorney  General  of  North  Carolina. 
JAMES   E.    SHEPHERD, 
GEORGE  ROUNTREE, 
JAMES  H.  MERRIMON, 
Of    Counsel    for   Defendant. 
F.  996. 
Replication  by  State. 
Supreme  Court  of  the  United  States. 
The  Replication   of   The   State   of    South     Dakota,    Complainant,    to     the 
Answer  of  The  State  of  North  Carolina,  Defendant. 
This   repliant,  saving  and  reserving  to  himself  all,   and  all    manner   of 
advantage  of  exception  to  the  manifold  insufficiencies  of  the  said  answer, 
for  re))licatioii   thereunto  saith,  that   he  will   aver   and  prove   his  said  bill 
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to  be  true,  certain,  and  sufficient  in  the  law  to  be  answered  unto ;  and 
that  the  answer  of  the  said  defendant  is  uncertain,  untrue,  and  in- 
sufficient to  be  replied  unto  by  this  repliant;  without  this,  that,  any  other 
matter  or  thing  whatsoever  in  the  said  answer  contained,  material  or 
effectual  in  the  law  to  be  replied  unto,  confessed  and  avoided,  traversed 
or  denied,  is  true;  all  of  which  matters  and  things  this  repliant  is,  and 
will  be,  ready  to  aver  and  prove,  as  this  honorable  court  shall  direct; 
and  humbly  prays,  as  in  and  by  his  said  bill  he  hath  already  prayed. 
(Signed)  .TOIIX  L.   PYLE, 

Attorney  General  of  South  Dakota. 
(Signed)  ROBERT   W.  STEWART, 

Solicitor  for  Complainant. 
(Signed)     WHEELER  H.  PECKHAM, 

Of  Counsel  for  Complainant. 

F.  997. 
Petition  for  Writ  of  Certiorari  to  Lower  Court. 
Supreme  Court  of   the   United  States. 
GEORGE   E.   LORENZ,   AUGUST    W.    MACHEN,    DILLER   B.    GROFF, 
and  SAMUEL  A.  GROFF,  Petitioners. 

vs. 
THE   UNITED   STATES   OF   AMERICA. 
Petition  for  a  Writ  of  Certiorari  to  the  Court  of  Appeals  of  the  District 

of  Columbia. 

The  aforenamed,  August  W.  Machen,  George  E.  Lorenz,  Diller  B.  Grol!" 
and  Samuel  A.  GrofT,  respectfully  pray  for  a  writ  of  certiorari  to  review 
the  judgment  of  the  Court  of  Appeals  of  the  District  of  Columbia  in  the 
above-entitled  case. 

STATEMENT. 

The  petitioners,  together  with  one  Martha  J.  Lorenz,  wife  of  petitioner 
George  E.  Lorenz,  were  jointly  indicted  by  the  grand  jury  of  the  District 
of  Columbia,  on  the  22d  day  of  June,  1903,  for  conspiracy  to  defraud  the 
United  States,  under  section  5440  of  the  Revised  Statutes,  which  is  as 
follows:      Etc. 

The   indictment  contains   siibstantially  the  following  charges:      Etc. 

The  indictment  is  in  twelve  counts,  charging  twelve  separate,  district, 
consummated  conspiracies  or  crimes.  Of  the  twelve  crimes  thus  alleged 
to  have  been  committed,  nine  are  charged  as  having  been  conceived  and 
consummated  prior  to  the  30th  of  June,  1902,  the  date  at  which  section 
918  of  the  existing  Code  of  Laws  for  the  District  of  Columbia  went  into 
efi'ect. 

While  the  jury  was  being  impaneled  each  of  the  defendants  claimed  the 
right  to  ten  peremptory  challenges.  This  right  was  denied  by  the  trial 
court  on  the  ground,  as  was  ruled,  that  the  five  defendants,  taken  col- 
lectively, were  entitled  to  but  ten  peremptory  challenges.  The  right  of 
challenge  was  thereupon   exercised  by  the  several   defendants  as  follows: 
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On  behalf  of  August  W.  Machen,  four;  on  behalf  of  the  Groffs,  three; 
on  behalf  of  George  E.  Lorenz,  three,  and  on  behalf  of  Martha  J.  Lorenz, 
none. 

The  government  claimed  and  was  accorded  the  right  to  ten  peremptory 
challenges,  and  so  challenged  ten  of  the  proposed  jurors. 

After  a  trial  lasting  nearly  two  months,  the  jury  found  the  petitioners 
guilty  as  indicted,  but  returned  a  verdict  of  not  guilty,  under  the  direc- 
tion of  the  trial  judge,  as  to  Martha  J.  Lorenz. 

Upon  appeal  by  the  petitioners,  the  Court  of  Appeals  sustained  the  rul- 
ing of  the  trial  court  in  respect  of  the  number  of  challenges  to  which  tho 
accused  were  entitled. 

BASIS  OF  APPLICATION. 

By  the  ruling  of  the  trial  court  in  respect  of  challenges  as  affirmed 
by  the  Court  of  Appeals,  the  accused  were  deprived  of  their  constitutional 
right  to  a  trial  by  an  impartial  jury  and  in  accordance  with  due  process 
of  law: 

(a)  In  limiting  to  ten  the  number  of  peremptory  challenges  allowed 
the  accused. 

(b)  In  according  to  the  government  the  right  to  ten  peremptory  chal- 
lenges. 

Until  further  legislation  is  had  on  the  subject  all  criminal  cases  in  the 
District  of  Columbia,  where  the  offense  charged  is  capital  or  punishable 
by  imprisonment  in  the  penitentiary,  will  be  controlled  by  this  ruling. 
As  stated  by  the  Court  of  Appeals,  the  question  presented  is  "one  of 
grave  importance." 

In  the  case  of  Pointer  vs.  United  States,  151  U.  S.  108,  Mr.  Justice  Har- 
lan, speaking  for  this  coiirt,  uses   the  following  significant  language: 

"The  right  to  challenge  a  given  number  of  jurors  without  showing 
cause  is  one  of  the  most  important  of  the  rights  secured  to  the  accused." 

And  further  in  the  same  case: 

"Any  system  for  the  empaneling  of  the  jury  that  prevents  or  embarrasses 
the  full,  unrestricted  exercise  by  the  accused  of  that  right  must  be  con- 
demned." 

Argun- ent.      (Here  follows  presentation  of  points  and   authorities.) 

It  thus  appears  that  there  is  not  only  an  irreconcilable  conflict  between 
the  State  and  Federal  authorities  over  this  question,  but  a  lack  of  har- 
mony even  in  the  Federal  courts,  due  to  the  departure  from  the  Federal 
rule  in  the  isolated  Greene  case.  The  matter  is  one  of  grave  moment 
now  that  indictments  of  government  officials  for  conspiracy  are  so  numer- 
ous throughout  the  country,  and  the  rule  to  be  followed  in  these  prosecu- 
tions should  be  established  beyond  further  controversy  by  this  court. 

The  court's  attention  is  particularly  directed  to  the  fact  that  there  are 
now  untried  upon  the  calendars  of  the  criminal  courts  of  the  District  of 
Columbia  fifteen  or  twenty  conspiracy  cases,  in  many,  if  not  all,  of  which 
the  questions  herein  discussed  are  involved,  and  much  time  and  expense 
will  be  saved  by  a  decision  of  them  by  this  court. 

3032 


Procedure]  FOUMS    IN    SUPUEMi:    CODKT.  F.  998. 

It  is  respectfully  submitted  that,  in  view  of  the  gravity  and  far-reach- 
ing importance  of  the  case  and  the  manifest  errors  committed  by  the 
Court  of  Appeals,  the  writ  prayed  should  issue. 

CHAS.   A.  DOUGLASS, 
E.   S.  DOUOLASS, 
C.    H.   SY]ME, 
Counsel  for  Petitioner  August  W.  Machen. 
JOHN  F.  KUIMLER, 
CHAS.   A.   DOUGLASS, 
Counsel   for   Petitioner   George   E.   Lorenz. 
SAIMUEL   MADDOX, 
Counsel   for  Petitioners   Diller  B.  Groff  and  Samuel   A.  Groff. 
To  Morgan  H.  Beach,  Esq.,  and 

Holmes  Conrad,  Esq., 

Attorneys  for  the  United  States: 
Take  notice  that  we  shall  submit  the  motion  to  the  Supreme  Coiirt  of 
the  LTnited  States  upon  the  foregoing  petition  for  a  writ  of  certiorari  to 
remove  the  whole  record  and  cause  in  said  court  at  the  opening  of  the 
court  on  Monday,  the  23d  day  of  January,  1905,  or  as  soon  thereafter  as 
counsel  can  be  heard. 

CHAS.  A.  DOUGLASS, 
E.   S.   DOUGLASS, 
C.  H.  SYME, 
Counsel  for  Petitioner  August  W.  Machen. 
JOHN  E.   KUMLER, 
CHAS.   A.   DOUGLASS, 
Counsel  for  Petitioner  George  E.  Lorenz. 
SAMUEL  ]VL\DDOX, 
Counsel  for  Petitioners  Diller  B.  Groff  and  Samuel  A.  Groflf. 
Service  accepted  this  6th  day  of  January,  A.  D.  1605. 

MORGAN    H.    BEACH, 

U.  S.  Atty,  D.  C. 
See  also  F.  1004. 

F.  998. 

Motion  to  Dismiss  or  Affirm. 

In  the  Supreme  Court  of  the  United  States. 

Term,  18^—. 

No.  . 

[Title  of  Cause.] 

Comes  now  the  appellee  herein  by  ,  his  counsel,  appearing  in 

that  behalf,  and  moves  the  Court  to  dismiss  the  appeal  in  the  above- 
entitled  cause  for  want  of  jurisdiction  because  (b)  the  judgment  or  de- 
cree from  which  the  said  a-ppeal  purports  to  have  been  taken  is  the  judg- 
ment or  decree  of  the  Supreme  Court  of  one  of  the  United  States,  to  wft, 
the  Supreme  Court  of  the  State  of . 

And  the  said  appellee,  by  counsel  as  aforesaid,  also  moves  the  Court 
to  afBrm  the  said  judgment  or  decree  from  which  the  said  appeal  purports 
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to  have  been  taken,  because,  although  the  record  in  the  said  cause  may 
show  that  this  Court  has  jurisdiction  in  the  premises,  yet  it  is  manifest 
that  the  said  appeal   was  taken  for  delay  only. 


Counsel  for  appellee  for  the  purposes  of  these  motions. 

F.  999. 
Various  Grounds  of  Motions  to  Dismiss  Appeal. 

Because  it  appears  from  the  affidavits  and  testimony  on  file  in  this 
suit  that  the  property  to  which  said  suit  relates  is  worth  less  than  $5,000. 

Hilton  V.  Dickinson,  108  U.  S.  165. 

Or:  Because  the  amount  in  controversy  between  the  parties  to  the 
above-entitled  cause  does  not  amount  to  $5,000. 

New  Orleans  Nat.  Bank  Assn.  v.  New  Orleans  Mut.  Ins.  Assn.,  102  U. 
S.  121. 

Or:  That  the  interests  of  each  of  the  parties  appellant  in  this  cause  are 
separate  and  distinct,  and  do  not  involve  an  amount  sufficient  to  give  this 
Court  jurisdiction. 

Wheeler  v.  Cloyd,  134  U.  S.  537. 

Failure  of  Appellant  to  Perfect  Appeal,  (b) 
Because  the  transcript  of  the  record  in  this  cause  was  not  docketed  in 

this  Court  at  the  term  thereof  next  after  the  time  when  the  appeal  was 

prayed  and  allowed,  and  that  no  citation  was  issued  on  said  appeal. 

Or:     Because  the  bond  on  this  appeal   was  not  approved  by  the  judge 

of   the   Court   in   which   said   cause   was   tried   and   because   the   names    of 

the  sureties  to  said  bond  are  not  inserted  therein. 
Freeman  v.  Clay,  48  Fed.  Rep.  849. 

That  Suit  is  Fictitious,   (d) 

Because  the  appellant  is  the  only  party  on  the  record  who  has  any 
interest  in  this  cause,  and  is  conducting  this  appeal  on  both  sides,  and 
because  other  parties  not  named  in  the  record  will  suffer  by  the  decree 
which  the  said  appellant  may  procure  to  be  made  by  or  in  consequence 
of  this  appeal  unless  dismissed. 

Cleveland  v.  Chamberlain,  1  Black,  419. 

F.  1000. 
Notice  of  Submission  of  Motion  to  Dismiss  or  Affirm. 
In  the  Supreme  Court,  etc. 

To  Messrs.  ,  Counsel  for  Appellants. 

Please  take  notice  that  on  the day,  the  day  of  , 


18 — ,  at  the  opening  of  the  Court,  or  as  soon  thereafter  as  counsel  can 
be  heard,  the  motions,  of  which  the  foregoing  are  copies,  will  be  sub- 
mitted to  the  Supreme  Court  of  the  United  States  for  the  decision  of  the 
Court  thereon. 

Annexed  hereto  is  a  copy  of  the  brief  of  argument  to  be  submitted  with 
the  said  motions  in  support  thereof. 


Counsel  for  the  Appellee   for  the  purposes  of  the   motions. 
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F.  1001. 
Judgment  on  Error  to  State  Couort. 
In  the  Supreme  Court  etc. 
[Title  of  Cause.] 
In  error  to  the  Supreme  Court  of  the  State  of 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  Supreme  Court  of  the  State  of  and  was  argued  by  counsel. 

On  considoration  whereof  it  is  now  ordered  and  adjudged  by  this  Court 
that  the  decision  of  the  said  Supreme  Court  in  this  cause  be  and  the  same 
is  hereby   [as  the  case  may  be]. 

F.   1002. 
Certificate  by  Clerk  under  Rule  g  of  Supreme  Court. 
[Title  of  Court  and  Cause.] 

United  States  of  America,   ^  • 

Circuit,  Lss. 

City  of  .  J 

I,  ,  Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 

the  Circuit,  do  hereby  certify  that  on  the  day  of  — •■ , 

an   order   was    entered    herein   by   the   Circuit   Court    of   Appeals    for   the 

Circuit,  directing  a  mandate  to  issue  to  the  Circuit  Court  of  the 

United  States  for  the  District,  reversing  a  judgment  of  said  Cir- 
cuit Court  entered  in  the  clerk's  office  of  said  Court  on  the  day  of 

,  18 — ,  and  that  on  the  day  of  ,  18 — ,  a  writ 

of  error  for  the  review  of  said  order  by  the  Supreme  Court  of  the  United 
States  was  duly  sued  out  by  X  Y,  the  above-named  defendant  and  allowed 

by   ,   Circuit   Judge,   and   issued   from   the   clerk's   office   of    the 

United  States  Court  of  Appeals  for  the  Circuit;    which   writ  of 

error  was  returnable  in  the  Supreme  Court  of  the  United  States  on , 

18 — ,  that  on  or  about  the  same  day  a  bond  as  security  for  costs  upon 
said  writ  of  error  and  a  citation  for  the  said  return  day  were  duly  ap- 
proved and  signed  by  the  said  circuit  judge,  which  writ  of  error,  citation, 
and  bond  were  duly  served  on  the  attorney  for  the  defendant  in  error 
on  the  day  of  ,  18—. 

In  testimony  whereof,  I  have  caused  the  seal  of  said  Court  to  be  here- 
unto affixed  at  the  city  of  ,  in  the  Circuit,  this  

day  of  ,  18 — . 

See  ante,  §  .  , 

Clerk. 
F.  1003. 
Certificate  of  Questions  by  Circuit  Judges  to  the  Supreme  Court. 

The  United   States   Circuit  Court  of   Appeals   for   the   Circuit. 

[Title  of  Cause.] 

Appeal   from   the  Circuit  Court  of  the   United  States   for  the  

District  of  . 

This  cause  coming  on  for  hearing  before  the  Court  after  full  argument, 
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it  is  ordered,  in  view  of  the  important  questions  arising  upon  the  record 
and  the  doubt  which  the  Court  has  as  to  the  correct  decision  thereof,  that 
questions  arising  on  said  appeal  shall  be  certified  in  the  Su- 
preme Court  of  the  United  States  for  its  instruction  thereon,  and  that 
accompanying  said  question  there  shall  also  be  certified  a  statement  from 
which  such  questions  can  be  understood;  which  statement  and  questiona 
are  as  follows  [statement  and  questions  to  follow]. 
[To  be  signed  by  all  the  Judges.] 

F.  10O4. 
Petition  for  Writ  of  Certiorari,  (a) 
In  the  Supreme  Court  of  the  United  States. 
Term  ,  18—. 


Ex  parte  A  B, 

Petitioner. 


} 


Petition  for  writ  of   certiorari   requiring   the  Circuit  Court   of  Appeals 

for  the Circuit  to  certify  to  the  Supreme  Court,  for  its  review  and 

determination,  the  case  of  A  B,  appellant,  v.  X  Y,  respondent. 
To  the  Honorable  the  Supreme  Court  of  the  United  States. 

The  petition  of  X  Y  respectfully  shews  to  this  honorable  Court  as  fol- 
lows [here  state  the  facts  and  proceedings,  in  paragraphs  numbered,  up  to 
and  inckiding  the  judgment  of  the  Circuit  Court  of  Appeals]. 

A  certified  copy  of  the  entire  record  of  the  said  case  in  the  said  Circuit 
Court  of  Appeals  is  herewith  furnished  as  part  of  this  application  in  con- 
formity with  rule  37  of  this  honorable  Court  relative  to  cases  from  Circuit 
Court  of  Appeals,  and  the  same  is  marked  Exhibit  "A." 

Your  petitioner  is  advised  and  believes  that  the  said  judgment  of  the 
said  United  States  Circuit  Court  of  Appeals  in  said  case  is  erroneous, 
and  that  this  honorable  Court  should  require  the  said  case  to  be  certified 
to  it  for  its  review  and  determination  under  and  in  conformity  with  the 
provisions  of  the  sixth  section  of  the  act  of  Congress,  entitled  "An  act  to 
establish  Circuit  Courts  of  Appeals,  and  to  define  and  regulate  in  certain 
eases  the  jurisdiction  of  the  courts  of  the  United  States,  and  for  other  pur- 
poses, approved  March  3,  1891,  the  said  case  being  made  final  in  the  said 
Circuit  Court  of  Appeals  by  the  said  act. 

The  said  case  was  decided  in  the   said  Circuit   Court  of  Appeals    [here 
state  the  arguments  against  the  decision  of  the  Circuit  Court  of  Appeals 
and  the  reasons  why  it  should  be  reviewed  by  the  Suiareme  Court  and  con 
elude]. 

Wherefore,  your  petitioner  respectfully  prays  that  a  writ  of  certiorari 
may  be  issued  out  of  and  under  the  seal  of  this  Court,  directed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Circuit,  com- 
manding the  said  Court  to  certify  and  send  to  this  Court,  on  a  day  cer- 
tain, to  be  therein  designated,  a  full  and  complete  transcript  of  (b)  the 
record  and  all  proceedings  of  the  said  Circuit  Court  of  Appeals  in  the  said 
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case  therein  entitled  A  B,  appellant,  v.  X  Y,  respondent,  No.  — ,  to  the 
end  that  the  said  case  may  be  reviewed  and  determined  by  this  Court  as 
provided  in  section  6  of  the  act  of  Congress,  entitled  "An  act  to  establish 
Circuit  Courts  of  Appeals  and  to  define  and  regulate  in  certain  cases  the 
jurisdiction  of  the  Courts  of  the  United  States,  and  for  other  purposes," 
approved  March  3,  1891,  or  that  your  petitioner  may  have  such  other 
or  further  relief  or  remedy  in  the  premises  as  to  this  Court  may  seem 
appropriate  and  in  conformity  with  the  said  act,  and  that  the  said  judg- 
ment of  the  said  Circuit  Court  of  Appeals  in  the  said  case,  and  every  part 
thereof,  may  be  reversed  by  this  honorable  Court. 

And  your  petitioner,  etc. 

[Verification.] 

See  also  F.  997. 

F.  1005. 
Prayer  of  Petition  for  Certiorari  for  Diminution  of  the  Record. 

[To  come  in  at  (b)  in  Form  No.  702.] 

All  and  every  part  of  the  record  and  proceedings  of  the  said  

Court  of  ,  in  the   said  case  therein  entitled  A  B,  appellant,  v. 

X  Y,  respondent,  No.  ,  remaining  on  file  in  the  office  of  the  dork  of 

the  said  Court,  and  not  embodied  in  the  transcript  on  appeal  in  the  said 

cause  already  filed  in  this  court  [or,  constituting  the  (specify  what 

parts  of  the  omitted  record  are  to  be  brought  up)  J. 

See  Missouri,  K.  &  T.  Ey.  Co.  v.  Dinsmore,  108  U.  S.  30. 

F.  1006. 
Order  on  Petition  for  Writ  of  Certiorari. 
In  the   Supren:e  Court,  etc. 
[Title  of  Cause.] 
On    a   petition    for   a   writ   of   certiorari   to   the   United    States    Circuit 

Court  of  Appeals  for  the Circuit. 

On  consideration  of  the  petition  for  a  writ  of  certiorari  herein  to  the 

United  States   Circuit   Court  of  Appeals   for  the  Circuit,  and 

of  the  argument  of  counsel  therein  had,  as  well  in  support  of  as  against  the 
same,  it  is  now  hereby  ordered  by  the  Court  that  the  said  petition  is  hereby 
[as  the  case  may  be]. 

F.  1007. 

Writ  of  Certiorari. 

THE  UNITED  STATES  OF  AMERICA.— ss. 

The    President  of   the   United   States   of  America,   to   the   Honorable   the 

Judges  of  the  United  States  Circuit  Court  of  Appeals  for  the  ■ 

Circuit,  Greeting: 

Being  informed  that  there   is  now  pending  before   you  a  suit  in  which 

A  B  is  plaintiff  in  error  (or  appellant),  and  X  Y  is  defendant  in  error   (or 

appellee),  which  suit  was  removed  into  said  Circuit  Court  of  Appeals  by 

virtue  of  a   writ   of  error   to    (or   appeal   from)    the  District    (or   Circuit) 

Court  of  the  United  States  for  the  District  of  ;   and  we  being 

willing,  for  certain  reasons,  that  the  said  cause  and  the  record  and  pro- 
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ceedings  therein  should  be  certified  by  the  said  Circuit  Court  of  Appeals 
and  removed  into  the  Supreme  Court  of  the  United  States,  do  hereby 
command  you  that  you  send  without  delay  to  the  said  Supreme  Court,  as 
aforesaid,  the  record  and  proceedings  in  said  cause,  so  that  the  said 
Supreme  Court  may  act  thereon  as  of  right  and  according  to  law  ought 
to  be  done. 

Witness,  etc. 

F.  1008. 
Subpoena — Original  Jurisdiction. 
The  President  of  the  United  States  to  the  Governor  and  Attorney  General 
of  the  State  of ,  Greeting: 

For  certain  causes  offered  before  the  Supreme  Court  of  the  United  States, 
holding  jurisdiction  in  equity,  you  are  hereby  commanded  and  strictly 
enjoined  that,  laying  all  matters  aside  and  notwithstanding  any  excuse, 
you  personally  be  and   appear  on  behalf  of  the   people   of  said   State   of 

before   said   Supreme  Court,  holding  jurisdiction  in   equity   on 

the  first  Monday  in  next   at  the   city   of  Washington,  in  the 

District  of  Columbia,  being  the  present  seat  of  the  National  government 
of  the  United  States,  to  answer  things  which  shall  be  then  and  there  ob- 
jected to  said  State,  and  to  do  further  and  receive  on  behalf  of  said  State 
what  the  said  Supreme  Court  holding  jurisdiction  in  equity  shall  have 
considered  in  this  behalf,  and  this  you  may  in  nowise  omit  under  the 
penalty  of  five  hundred  dollars. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice  of  said 

Supreme  Court,  at  the  city  of  Washington,  this  — day  of  , 

18—. 

F.  1009. 

Prerogative  Writs — Mandamus. 

UNITED  STATES  OF  A^NIERICA. 

To  the  Honorable  — — ,  Judge  of  the  District  Court  of  the  United 

States  for  the  District  of  . 

Whereas,  one  Martha  Bradstreet  hath  heretofore  commenced  and  prose- 
cuted in  your  Court  certain  real  actions  or  writs  of  right  in  your  Court 
lately  pending  between  said  Martha  Bradstreet,  demandant,  and  the  fol- 
lowing named  tenants  severally  and  respectively,  to  wit  [naming  them]: 

And  whereas,  heretofore,  to  wit,  at  a  session  of  the  Supreme  Court  of 

the  United  States  held  at  Washington,  on  the  day  of  , 

18 — ,  it  appeared,  among  other  things,  that  at  a  session  of  your  said 
Court  lately  before  holden  by  you  according  to  law,  all  and  singular  the 
said  writs  of  right  then  pending  before  your  said  Court,  upon  the  motions 
of  the  tenants  aforesaid,  were  dismissed,  for  the  reasons  that  there  was  no 
averment  of  the  peciniiary  value  of  the  lands  demanded  by  the  said  de- 
mandant in  the  several  counts  filed  and  exhibited  by  the  said  demandant 
against  the  several  tenants  as  aforesaid,  which  orders  of  your  said  Court 
so  dismissing  the  said  actions  were  against  the  will  and  consent  of  said 
demandant;  whereupon,  said  Supreme  Court,  at  the  instance  of  said  de- 
mandant, granted  a  rule  requiring  you  to  show  cause,  if  any  you  had, 
among   other    things,   why    a    writ   of   mandamus    from   the   said    Supreme 
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Court  should  not  be  awarded  and  issued  to  you,  commanding  you  to  re- 
instate and  proceed  to  try  and  adjudge,  according  to  the  law  and  the  right 
of  the  case,  the  several  writs  of  right  aforesaid  and  the  mises  therein 
joined.  And  whereas,  at  the  late  session  of  the  said  Supreme  Court  held 
at  Washington,  on  the  second  INIonday  of  January,  in  the  year  1833, 
you  certified  and  returned  to  the  said  Supreme  Court,  together  with  said 
rule  that  after  the  mises  had  been  joined  in  the  several  causes  mentioned 
in  said  rule,  motions  were  made  therein  on  the  part  of  the  tenants  that 
the  same  should  be  dismissed,  upon  the  ground  that  the  coimts  respect- 
ively contained  no  allegation  of  the  value  of  the  matter  in  dispute,  and 
Unit  it  did  not  therefore  appear  from  the  pleadings  that  the  causes 
wei-e  within  the  jurisdiction  of  the  Court;  that  in  conformity  with 
what  appear'^d  to  have  been  the  uniform  language  of  the  Yational 
Courts  upon  the  question,  and  your  own  views  of  the  law.  and 
in  accordance  especially  Avith  several  decisions  in  the  Circuit  Court  for  the 
Third  Circuit  (4  Wash.  C.  C.  R.  482-624),  you  granted  their  motions,  and 
assuming  that  the  causes  were  rightfully  dismissed,  it  follows  of  course 
that  you  ought  not  to  be  required  to  reinstate  them  unless  leave  ought 
also  to  be  granted  to  the  demandant  to  amend  her  counts;  and  whereas, 
afterward,  to  wit,  at  the  same  session  of  the  Supreme  Court  last  afore- 
said, upon  consideration  of  your  said  return  and  of  the  cause  shown  by 
you  against  the  said  rule  being  made  absolute  and  against  the  awarding 
and  issuing  of  the  said  writ  of  maiidamus,  and  upon  consideration  of  the 
argument  of  counsel  as  well  on  your  behalf,  showing  cause  as  aforesaid 
as  on  behalf  of  said  demandant  in  support  of  said  rule,  it  was  considered 
by  said  Supreme  Court  that  you  had  certified  and  returned  to  the  Su- 
preme Court  an  insufficient  cause  for  having  dismissed  said  actions,  and 
against  the  awarding  and  issuing  of  the  said  writ  of  mandamus  pursuant 
to  the  rule  aforesaid;  the  said  Supreme  Court  being  of  opinion  and  having 
determined  on  the  matter  aforesaid  that  in  cases  where  the  demand  is 
not  made  for  money,  and  the  nature  of  the  action  does  not  require  the 
value  of  the  things  demanded  to  be  stated  in  the  declaration,  the  practice 
of  the  said  Supreme  Court  and  of  the  courts  of  the  United  States  is  to 
allow  the  value  to  be  given  in  evidence  either  at  or  before  tlie  trial  of 
the  cause,  and  would  have  a  right  to  give  it  in  evidence  in  said  Supreme 
Court;  consequently,  she  cannot  be  legally  prevented  from  bringing  her 
cases  before  the  said  Supreme  Court ;  and  it  was  also  then  and  there 
considered  by  the  said  Supreme  Coiirt  that  the  peremptory  writ  of  the 
United  States  issue,  requiring  you,  the  said  -Judge  of  the  said  District 
Court,  to  reinstate  and  proceed  to  try  and  adjudge,  according  to  the  law 
and  the  right  of  the  case,  the  several  writs  of  right  and  the  raises  therein 
joined  lately  pending  in  your  said  Court  between  the  said  Martha  Brad- 
street,  demandant,  and  Apollos  Cooper  and  others,  the  tenants  aforesaid, 
defendants.  Therefore,  you  are  hereby  commanded  and  enjoined  that  im- 
mediately after  the  receipt  of  this  writ,  and  without  delay,  you  reinstate 
and  proceed  to  try  and  adjudge,  according  to  the  law  and  the  ri'iht  of  the 
case,  the  several  writs  of  right  and  the  mises  joined  therein  lately  pend- 
ii;g  in   your   said   Court  between   the   said  Martha  Bradstreet,  demandant, 
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and  the  said  Apollos  Cooper  and  others,  the  tenants  hereinabove  named, 
so  that  complaint  be  not  again  made  to  the  said  Supreme  Court,  and  that 
you  certify  perfect  obedience  and  due  execution  of  this  writ  to  the  said 
Supreme  Court  to  be  held  on  the  first  Monday  in  August  next.  Thereof, 
fail  not  at  your  peril,  and  have  then  and  there  this  writ. 

Witness,   the  Honorable  JOHN  MARSHALL,  Chief   Justice   of  the  said 
Supreme  Court,  the  second  Monday  of  January,  A.  D.  1833. 

W.  T.  CARROLL. 
Clerk   Supreme   Court   of  the   United   State3. 

See  ex  parte  Bradstreet,  7  Pet.  634. 

F.   1009. 
Rule  to  Show  Cause  Why  Writ  of  Prohibition  Should  Not  Issue. 
[Title  of  Court  and  Cause.] 

On  consideration  of  the  petition  of  ,  late  collector  of  customs 

of  the  port  of  : 

It  is  now  here  ordered  by  the  Court  that  cause  be  shown  by  the  Judge 

of  the  District  Court  of  the  United  States  for  the  District  of 

,   before    this    Court,    at    Washington,    on    the    day    of 

next,  at  12  o'clock  noon  of  that  day,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  a  writ  of  prohibition  should  not  be  granted  as 
prayed  in  said  petition. 

Dated  ,  18—. 

F.   1010. 
Return  of  District  Judge. 
To   the   Honorable,   the   Chief   Justice   and   Associate   Justices   of   the   Su- 
preme Court. 
In  compliance  with  the  order  to  show  cause,  of  which  a  copy  is  here- 
unto annexed,  the  undersigned  Judge  of  the  District  Court  of  the  United 

States  for  the  District  of  ,  respectfully  returns  and 

certifies  as  follows:  [Here  set  forth  the  course  of  proceedings  and  annex 
a  certified  copy  of  the  records  and  proceedings  and  papers  on  file  in  or 
relating  to  the  cause.] 

And  thereupon  it  is  respectfully  submitted   whether  or  not  this   Court 
should  take  any  further  proceedings  in  the  said  cavise. 

Witness  my  hand  this  day  of  ,  18 — . 

A.  B. 
F.  1011. 
Writ  of  Prohibition. 
UNITED   STATES  OF   AMERICA. 
The  President  of  the  United  States  to  the  Honorable  Richard  Peters,  Esq., 
Judge  of  the  District  Court  of  the  United  States,  in  and  for  the  Penn- 
sylvania District. 
It  is  shown  to  the  Judges  of  the  Supreme  Coiirt  of  the  United  States, 
by  Samuel  B.  Davis,  that  whereas,  by  the  laws  of  nations  and  the  treaties 
subsisting  between   the   United    States    and   the   Republic   of    France,   the 
trial   prizes   taken   on    the    high    seas    without   the    territorial    limits   and 
jui-isdiction  of  the  United  States,  and  brought  within  the  dominions  anc 

3040 


Fioceilure]  FORMS    IX    SUPRKMi;     COURT.  F.   1012. 

juri-sdiction  of  the  said  iepul)lic  for  legal  adjudication  by  vessels  of  war 
belonging  to  the  sovereignty  of  the  said  republic  acting  under  the  samo, 
and  of  all  questions  incidental  thereto,  does  of  right  and  exclusively  be- 
longs to  the  tribunals  and  judiciary  establishnents  of  the  said  republic, 
and  to  no  other  tribunal  or  tribunals,  Court  or  Courts  whatsoever  [here 
follows  a  statement  of  the  circumstances  of  the  case]. 

Wherefore,  the  said  Samuel  B.  Davis,  the  aid  of  the  said  Supreme  Court 
most  respectfully  requesting,  hath  prayed  remedy  by  a  writ  of  prohibi- 
tion to  be  issued  out  of  the  said  Supreme  Court  to  you  to  be  directed,  to 
prohibit  you  from  holding  the  plea  aforesaid,  the  premises  aforesaid, 
anywise  concerning  further  before  you.  You,  therefore,  are  hereby  pro- 
hibited that  you  no  further  hold  the  plea  aforesaid,  the  premises  afore- 
said, in  anywise  touching  before  you,  nor  anything  in  the  said  District 
Court  attempt  nor  procure  to  be  done  which  may  be  in  anywise  to  the 
prejudice  of  the  said  Samuel  B.  Davis,  or  to  the  said  corvette  or  vessel 
of  war  called  the  "Cassius,"  or  in  contempt  of  the  laws  of  the  United 
States;  and  also  that  from  all  proceedings  therein  you  do,  without  delay, 
release  the  said  Samuel  B.  Davis  and  the  said  corvette  or  vessel  of 
war  called  the  "Cassius"  at  your  peril. 

Witness,  the  Honorable  JOHN  RUTLEDGE,  Esq.,  Chief  Justice  of  the 
said  Supreme  Court,  at  Philadelphia,  this  twenty-fourth  day  of  August, 
A.  D.  1795,  etc. 

I.  WAGNER, 
Deputy  Clerk  Supreme  Court  of  the  United  States. 

F.   1012. 

Writ  of  Certiorari. 

THE   UNITED   STATES   OF   AMERICA. 

The  President  of  the  United  States  of  America  to  the  Judges  of  . 

Greeting: 

Whereas,   in  a   certain   suit   in  said   Court,  in   which   AB   is 

plaintiff  and  CD  is  defendant,  which  suit  was  removed  by  writ  of  error 
to  the  Supreme  Court  of  the  United  States  agreeably  to  the  act  of  Con- 
gress in  such  case  made  and  provided,  certain  inaccuracies,  defects,  and 
omissions  in  the  record  of  the  proceedings  have  been  suggested,  to  wit 
[state  them].  You,  therefore,  are  hereby  commanded  that  searching  the 
record  and  proceedings  in  said  cause  you  certify  forthwith  to  the  said 
Supreme  Court,  under  your  seal,  a  full,  true,  and  complete  transcript  of 
said  record  and  proceedings,  plainly  and  distinctly,  and  in  as  full  and 
ample  a  manner  as  the  same  now  remain  before  you,  together  with  this 
writ;  so  that  the  said  Supreme  Court  of  the  United  States  may  be  able 
thereon  to  proceed  and  do  what  shall  appear  to  them  of  right  ought  to 
be  done.    Herein  fail  not. 

Witness  the   Honorable  ,  Chief  .Justice   of  the   said   Supreme 

Court. 


Clerk  of  the  Supreme  Court. 
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CHAPTER  42. 

MISCELLANEOUS  FORMS  ON  APPEAL. 

Order  extending  time  to  sue  out  and  serve  writ  of  error. 

Order  extending  time  to  file  writ  of  error. 

Waiver  of  joinder  on  appeal. 

Stipulation  as  to  making  up  of  record. 

Stipulation  as  to  printing  of  record. 

— another  form. 

Order  extending  time  to  file  transcript  of  record  and  amend  bill 

of  exceptions. 
Prrecipe  for  transcript. 
Clerk's  certificate  to  transcript. 
Order  to  send  up  original  exhibits. 
Petition  for  rehearing. 
Order  dismissing  cause  on  motion  filed. 
Order  dismissing  cause  under  rule. 

Petition  for  summary  judgment  against  sureties  on  appeal  bond. 
— order  to  appear  and   show    cause. 
Decree  after  mandate  of  affirmation. 

F.  1018. 
Order  Extending  Time  to  Sue  Out  and  Serve  Writ  of  Error. 
[Title  of  Court  and  Cause.] 

Now  at  this  day,  on  stipulation  filed  herein,  and  on  motion  of  Mr. 
,  of  coiuisel  for  the  defendant,  it  is  ordered  that  the  time  here- 
tofore allowed  said  defendant  in  which  to  sue  out  and  serve  its  writs  of 
error,  to  file  its  supersedeas  bond,  to  secure  the  issuance  and  service  of 
citation,   and    to    otherwise    perfect    its    proceedings    in    error    herein,    be, 

and  it  is  hereby,  extended  ten  days  from  and  after day,  , 

18—. 

F.  1019. 
Order  Extending  Time  to  File  "Writ  of  Error. 
[Title  of  Court  and  Cause.] 

Now  at  this  day,  on  motion  of  Mr.  ,  of  coimsel  for  the  de- 
fendant, it  is  ordered  that  the  hearing  of  this  cause  upon  the  motion  for 

a  new  trial  herein  be,  and  the  same  is  hereby,  set  for ,  18 — . 

And  it  is  further  ordered  that  said  defendant  be,  and  he  is  hereby,  al- 
lowed until  ,  the  day  of  ,  18 — ,  in  which  to 

file  his  writ  of  error  and  supersedeas  bond  herein. 
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F.  1020. 
Waiver  of  Joinder  on  Appeal. 

[Title  of  Court  and  Cause.] 
District  of  Washington, 
State  of  Washington,  (" 

County  of  King. 

We,  the  undersigned,  solicitors  of  record  in  the  above -entitled  cause  for 
ihe   defendants,  V,  W,  X,   Y,  and  Z,  do  consent   that  complainant,  A  B, 

appeal  to  the  Circuit  Court  of  Appeals  of  the  United  States  for  the  

Circuit  from  the  decree  rendered  in  his  cause  on  the day  of , 

18 — ,  without  joinder,  of  each  or  all  of  us  in  said  appeal,  and  that  we  do 
waive  further  notice  thereof,  and  authorize  the  Judge  or  Court  to  allow  an 
appeal  to  be  taken  separately  by  said  A  B. 


Solicitors  of  Record  for  Defendants,  V,  W,  X,  Y,  and  Z. 

F.  1021. 
Stipulation  as  to  Making  up  of  Record. 
[Title  of  Court  and  Cause.] 

It  is  hereby  stipulated  between  the  plaintiff,  by  her  attorneys,  and  the 
defendant  by  its  attorney,  that  the  transcript  of  the  record  on  the  writ 
of  error  in  the  above-entitled  cause  shall  be  made  up  of  the  following 
papers: 

Complaint,  Answer,  Demurrer  to  Answer,  and  Ruling  thereon,  Reply, 
Defendant's  Demand  for  Bill  of  Particulars  of  Reply,  Plaintiff's  Bill  of 
Particulars  of  Reply,  Defendant's  Demurrer  to  the  Reply,  and  Ruling  of 
the  Court  thereon.  Amended  Reply,  and  Defendant's  Demurrer  thereto 
and  Order  of  Court  thereon.  Verdicts,  both  General  and  Special,  Motion  for 
a  Xew  Trial,  and  Order  of  Court  thereon,  Judgment,  two  Orders  Extend- 
ing the  Time  for  Preparing  and  Filing  Bill  of  Exceptions,  Notice  of  Filing 
Bill  of  Exceptions  and  Admission  of  Service,  Order  Settling  Bill  of  Ex- 
ceptions, Petition  for  Order  Allowing  Writ  of  Error,  Bond  on  Writ  of 
Error,  W^rit  of  Error,  Citation  and  Admission  of  Service. 

It  is  stipulated  that  this  cause  was  duly  and  regularly  removed  by  ap- 
propriate and  regular  proceeding  from  the  Superior   Court   of 

county,  State  of  ,  to  the  above-entitled  court,  and  that  all  the 

papers   appertaining  to   said   removal   may  be   omitted   from   the   certified 
record. 


Attorneys  for  Plaintiff. 


Attorney  for  Defendants. 
F.  1022. 
Stipulation  as  to  Printing  of  Record. 
[Title  of  Court  and  Cause.] 
It  is  hereby  stipulated  between  the   plaintiff  in  error,  by  its  attorney, 
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and  the  defendant  in  error,  by  lier  attorneys,  that  in  printing  the  record 
in  the  above-entitled  cause,  the  clerk  shall  omit  therefrom  the  followinjj,- 
documents  and  papers: 

All   the   papers   showing   the    removal   of   this   cause   from   the   Superior 

Court    of    county, ,    to    the    Circuit    Court    of    the 

United  States,  for  the  District  of ,  being  pages  3  and  4  and   10 

to  17,  inclusive,  of  the  certified  record;  pnvcipe  for  appearance  on  behalf 
of  the  defendant  found  at  page  34  of  the  certified  record,  Exhibit  "A," 
beino'  the  policy  of  insurance  attached  to  plaintiff's  complaint  herein,  and 
found  at  page  8  of  the  certified  record;  Exhibit  "A"  attached  to  the  de- 
fendant's answer  herein,  being  the  application  signed  by  ,  and 

found  at  page  28  of  the  certified  record;  copy  of  insurance  policy  issued 
by  the  defendant  company  to  ,  and  marked  Exhibit  "B"  of  de- 
fendant's answer,  and  found  at   page  29  of  the  certified   record;    copy  of 

insurance   policy   issued   by   the Company   to ,   and 

marked  Exhibit  "C"  of  defendant's  answer  herein,  and  found  at  pages  30, 
31,  and  32  of  the  certified  record  herein;  copy  of  the  renewal  receipt  of 
said  policy  of  insurance,  and  marked  Exhibit  "D"  of  the  defendant's  answer 
herein,  and  found  at  page  32  of  the  original  certified  record;  also  bond  of 
plaintiff  in  error  herein  in  the  ordinary  form  and  condition  according  to 
statutes,  and  approved  by  the  Court,  and  found  at  pages  233,  234,  235  of 
the  certified  record  herein. 

It  is  further  stipulated  that  the  documents  and  papers  above-mentioned 
to  be  omitted  from  the  printed  record  shall  be  preserved  by  the  Clerk, 
and  may  be  referred  to  by  counsel  or  the  Court,  if  deemed  necessary, 
during  the  course  of  the  argument,  or  otherwise  during  the  disposition 
of  the  cause 

It  is  further  stipulated  between  the  parties  hereto  that  the  papers 
hereinabove  described  as  Exhibit  "A"  of  plaintiflf's  complaint  and  "B" 
of  defendant's  answer  appear  in  the  bill  of  exceptions  as  plaint ifi''s  Ex- 
hibit "A,"  and  the  defendant's  exhibit  described  as  "A"  of  defendant's 
answer  appears  in  the  bill  of  exceptions  as  defendant's  Exhibit  "1,"  and 
the  paper  described  as  Exhibit  "C"  of  defendant's  answer  appears  as  de- 
fendant's Exhibit  "9"  in  the  bill  of  exceptions,  and  Exhibit  "D"  of  de- 
fendant's answer  api)ears  as  defendant's  Exhibit  "9 A"  in  the  bill  of  ex- 
ceptions. 

It  is  also  further  stipulated  that  this  case  was  removed  from  the  Su- 
perior Court  of  county,  ,  by  regular  and  appropriate 

proceedings  for  that  purpose  and  certified  transcript  filed  in  the  court 
below. 


Attornev  for  Plaintiff  in   Error. 


Attorney   for   Defendant   in   Error. 
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[Title  of  Court  and  Cause.] 

It  is  hereby  stipulated  and  agreed  that  the  following  parts  of  the  record 
transmitted  from  the  District  Court  of  the  United  States  for  the 


District  of ,  be  printed  for  consideration  of  this  Court  on  appeal. 

Pages  A  to  L,  inclusive. 

Page  7. 

Pages   10  and   11. 

Page  15  to  "No,  sir,"  on  page  138. 

"J.  E.  Driscoll."  on   page   146,  to  "Yes,  sir,"  on  line  5,  page   184. 

Line  24  on  page  184,  to  line  14  on  page  189. 

Line  13  on  page  190,  to  and  including  line  6  on  page  192. 

Line  8  on  page  195,  to  and  including  line  14  on  page  199. 

Line  27  on  page  200,  to  and  including  line  15  on  page  203. 

Line  26  on  page  203,  to  and  including  line  21  on  page  204. 

Line  15  on  page  209,  to  and  including  line  11  on  page  227. 

Pages  228  to  265.  inclusive. 

Pages  270  to  340,  inclusive. 

Pages  343  to  411,  inclusive. 

Pages  414  to  the  end. 

Omit  title  of  court  and  cause  in  full  on  all  papers  excepting  the   first 
page,  and  insert  in  the  place  and  stead  thereof  "Title  of  Court  and  Cause." 

Dated ,  18—. 

H.  W.  HUTTON, 
Proctor  for  Libelant  and  Appellant. 
SHORTRIDGE.  BEATTY  &  BRITTAIN. 

Proctors  for  Defendant  and  Appellee. 

F.  10-24. 

Order  Extending  Time  to  File  Transcript   of  Record  and  Amend  Bill  of 

Exceptions. 

[Title  of  Court  and  Cause.] 

Now,  at  this  day,  comes  the  plaintiff,  by  Mr.  ,  of  counsel,  and 

the   defendant   by   Mr.   — — ,   of   counsel,   and   thereupon   this   cause 

comes  on  to  be  heard  upon  the  motion  of  said  defendant  for  the  extension 
of  time  in  which  to  file  the  transcript  herein  in  the  United  States  Circuit 

Court  of  Appeals  for  the  Circuit,  and  also  upon  the  objcciioiis. 

of  sail]  plaintiff  to  the  bill   of  exceptions  of  the  defendant,  and,  after  ar- 
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gument  by  counsel,  it  is  ordered  that  the  time  heretofore  granted  in  which 
to  file  said  transcript  in  said  United  States  Circuit  Court  of  Appeals  for 

the  Circuit,  be  and   the   same   is   hereby,   extended   to   , 

18—. 

And  it  is  further  ordered  that  said  defendant,  X  Y,  appellants  herein, 
amend  their  bill  of  exceptions  herein,  so  as  to  include  thereiff  the  entire 
record  of  the  trial,  and  that  it  is  hereby  allowed  twenty  days  further  time, 
from  this  date,  in  which  to  complete  its  said  bill  of  exceptions. 


F.  1025.  Judge. 

Praecipe   for   Transcript. 
[Title  of  Court  and  Cause.] 
To  the  Clerk  of  the  above-entitled  Court: 

You  will  please  prepare  transcript  of  the  record  in  this  cause,  to  be 
filed  in  the  ofHce  of  the  clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Judicial  Circuit,  under  the  appeal  heretofore  per- 
fected to  said  court  and  include  in  said  transcript  the  following  pleadings, 
proceedings,  and  papers  on  file,  to  wit:    (state  papers.) 

Said  transcript  to  be  prepared  as  required  by  law  and  the  rules  of  this 
Court  and  the  rules  of  the  United  States  Circuit  Court  of  Appeals  for  the 

Circuit  and  on  file  in  the  -office  of  the  clerk  of  the  said  Circuit 

Court  of  Appeals  at  ,  before  ,   18 — . 


Solicitor  for  Appellant. 
F.  1026. 
Clerk's  Certificate  to  Transcript. 
[Title  of  Court  and  Cause.] 

I,  W.  J.  Costigan,  Clerk  of  the  Circuit  Court  of  the  United  States  of 
America,  of  the  Ninth  Judicial  Circuit,  in  and  for  the  Northern  District 
of  California,  do  hereby  certify  the  foregoing  four  hundred  and  eighty- 
seven  written  and  printed  pages,  numbered  from  1  to  487,  inclusive,  to 
be  a  full,  true,  and  correct  copy  of  the  record  and  proceedings  in  the  above 
and  therein  entitled  cause  as  the  same  remains  of  record  and  on  file  in  the 
office  of  the  clerk  of  said  court,  and  that  the  same  constitute  the  return 
to  the  annexed  writ  of  error. 

I  further  certify  that  the  cost  of  the  foregoing  return  to  writ  of  error 
is  $287.20-100,  and  that  said  amount  was  paid  by  Wheaton,  Kalloch  & 
Kierce,  attorneys  for  plaintiflf  in  error. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  Circuit  Court,  this  fifteenth  day  of  July.  A.  D.  1896. 

[Seal]  W.  J.  COSTIGAN, 

Clerk   United  States  Circuit   Court.  Northern   District  of  California. 

F.   1027. 
Order  to  Send  up  Original  Exhibits. 
[Title  of  Court  and  Cause.] 

On  motion  of and  ,  attorneys  for  defendant: 
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It  is  ordered  that  in  addition  to  the  transcript  of  the  record  on  appeal 
in  this  action,  that  the  clerk  of  this  Court  transmit  to  the  clerk  of  the 
United  States  Circuit  Court  of  Appeals  at  ,  the  following  origi- 
nal papers  in  this  action,  to  be  by  him  safely  kept  and  returned  to  this 
Court  upon  the  final  determination  of  this  action  in  said  Court  of  Appeals, 

nanielj':    Stipulation  to  take  the  deposition  of and  , 

together  with  the  interrogatories  and  cross-interrogatories  thereto  annexed; 
and  also 

The   deposition   of    said   and   ,   together    with   the 

defendant's  Exhibit  "A"  thereto  attached,  and  also  plaintiff's  Exhibit  "A." 

Dated  this  day  of  ,  18 — . 


Judge. 
F.  1028. 
Petition  for  Rehearing. 

[Title  of  Court   (Circuit  Court  of  Appeals)   and  Cause.] 

Having  carefully  examined  the  opinion  of  the  Honorable  Court,  we  think 
that,  with  propriety,  we  may  ask  the  Court  to  consider  whether  this 
case  be  not  one  in  which  it  will  be  proper  to  grant  a  rehearing  to  the  ap- 
pellee on  the  ground  that: 

1.  The  schooner  "Robert  and  Minnie"  did  not  at  any  time  after  she 
sailed  from  San  Francisco  on  the  voyage  mentioned  in  the  agreed  statement 
of  facts,  and  up  to  the  time  when  she  was  stranded  and  wrecked,  use 
either  a  "port  or  place"  within  the  true  interpretation  of  either  of  these 
words  as  employed  in  the  policy. 

It  is  imnecessary  to  restate  the  facts  of  the  case,  as  they  sufficiently 
appear  in  the  opinion  of  the  Court,  in  which,  as  we  understand,  it  is  held 
that  when  the  vessel  was  navigated  up  to  the  buoy  located  a  quarter  of 
a  mile  from  the  bar  near  the  entrance  of  the  Suislaw  river,  she  was,  under 
the  facts  of  the  case,  using  a  prohibited  place,  and  also  that  when,  not 
being  impelled  thereto  by  stress  of  weather,  she  was  anchored  at  a  point 
a  mile  to  the  southward  of  the  buoy,  she  was  also  using  a  prohibited  place. 

If  these  places,  or  either  of  them,  be  within  the  meaning  of  the  word 
"places"  as  used  in  the  policy,  then,  of  course,  there  was  a  breach  of  the 
warranty  not  to  use  them,  and  the  purpose  and  intent  of  using  them,  ex- 
cept in  case  of  stress  of  weather,  is  immaterial.  If,  on  the  other  hand, 
they  were  not  prohibited  places,  then  the  intent  with  which  they  were 
used  cannot  make  them  such. 

Now,  did  the  shipmaster,  in  sailing  up  to  the  buoy,  which  was  located  in 
the  open  sea  entirely  outside  of  the  Suislaw  river,  and  the  approaches 
thereto,  intending  to  enter  the  river,  in  case  the  services  of  a  tug  could 
be  procured  to  tow  him  over  the  bar  into  the  river,  or  in  anchoring  the 
vessel  a  mile  to  the  southward  of  this  bouy,  use  a  prohibited  place  within 
the  true  interpretation  of  that  word  as  employed  in  the  policy?  We  sub- 
mit that  the  answer  should  be  in  the  negative. 

When  the  master  sailed  the  vessel  to  the  place  where  the  buoy  was 
located,  and  when  he  anchored  the  vessel  a  mile  to  the  southward  of  this 
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buoy,  he  was  unquestionably  using  a  place  within  the  abstract  meaning  of 
this  word,  and  this  would  be  true  of  any  point  in  the  open  ocean  or  on  the 
open  coast.  The  vessel  would  then,  of  necessity,  be  in  a  place,  that  is, 
in  a  determined  portion  of  space  occupied  temporarily  or  otherwise  by  it. 

Now,  the  meaning  of  the  word  "place"  is  extremely  indefinite.  It  may 
be  a  house  or  a  building,  or  it  may  be  a  much  more  extended  area  of  space. 
Therefore,  the  meaning  of  this  word  is  usually  determined  by  some  other 
word  prefixed  or  annexed  thereto,  as  a  "place  of  business,"  a  "place  of 
abode,"  and  the  like.  In  the  contract  under  consideration,  no  such  qual- 
ifying words  are  employed. 

To  ascertain,  therefore,  the  meaning  of  the  word  "place,"  as  employed  in 
this  policy,  resort  must  be  had  to  the  context  of  the  instrument,  especially 
to  that  part  of  it  with  which  this  word  is  immediately  associated.  The 
phrase  is  "port  or  place."  These  words,  we  submit,  should  be  interpreted 
ejiisdem  generis,  or  as  w^ords  conveying  the  same  general  idea;  that  is, 
that  the  word  "place,"  as  here  used  means  substantially  and  for  practical 
purposes  the  sam  as  "port,"  and  tlie  parties  to  this  contract  so  intended. 

Now,  the  word  "port"  has  a  legal  and  also  a  commercial  meaning,  the 
latter  frequently  differing  from  the  former.  In  its  legal  sense  it  imports, 
inter  alia,  some  place  designated  by  a  statute  or  municipal  regulation  for 
revenue  or  for  pilotage  purposes.  In  such  case  it  may  be  termed  a  fiscal 
port.  In  this  sense  it  may  include  a  more  extended  territory  than  when 
used  in  its  commercial  sense,  in  charier  parties,  bills  of  lading  or  policies 
of  marine  insurance — that  is.  a  place  where  ships  can  safely  load  or  dis- 
charge cargoes,  or  to  which  they  resort  for  protection  from  sea  perils. 

Sailing  ship  "Garston"  Co.  v.  Hickie  &  Co.,  L.  R.  15  Q.  B.  Div.  580. 
Price  &  Co.  v.  Livingston  et  al.,  L.  R.  9  Q.  B.  Div.  679. 
Dock  Co.  etc.  v.  Brown  et  al.,  2  Barn.  &  Adol.  43. 

That  the  parties  to  this  contract  of  insurance  in  employing  in  it  the 
words  "ports  or  places"  intended  some  similarity  between  the  two,  is,  we 
think,  strengthened  by  other  parts  of  the  policy. 

Now,  when  it  prohibits,  as  it  does,  the  use  of  ports  or  places  e-^cept 
"Umpqua  and  Columbia  Rivers,  Humboldt.  Coos  and  Shoalwater  Bays, 
(Jray's  Harbor,  Sitka,  Ounalaska  and  St  Paul's  Harbor,  and  ports  inside 
of  the  mouth  of  the  Straits  of  Fuca,"  it  defines,  by  name,  well  known  ports 
and  places  to  which  vessels  resort,  and  to  which  the  "Robert  and  Minnie" 
was  permitted  to  resort,  for  the  purpose  of  trade  and  commerce,  and  in 
forbidding  the  vessels  to  use  certain  other  ports  or  places,  was  it  not  in- 
tended to  forbid  the  use  of  ports  and  places  similar  to  those  the  use  of 
which  was  permitted,  though  forbidding  their  use  on  account  of  the  danger 
of  using  them,  and  not  intended  to  cover  an  indefinite,  undefined  point  in 
the  open  ocean,  Mhich.  in  the  very  nature  of  things,  never  was  and  never 
could  be  used  for  lading  and  unlading  cargoes,  or  to  wliich  resort  could  be 
had  as  a  place  of  safety,  and  which  in  the  course  of  legitimate  voyages, 
the  vessel  might  of  necessity  use,  though  not  impelled  thereto  Ijy  stress 
of  weather? 

Again,  we  think  the  foregoing  view  is  strengthened  by  a  consideration 
of  the  liberty  clause,  which  is  as  follows: 
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"It  shall  and  may  be  lawful,  however,  for  said  vessel  on  her  voyages, 
to  proceed  and  sail  to,  touch  and  stay  at,  any  ports  or  places  if  there- 
unto obliged  by  stress  of  weather  or  other  unavoidable  accident,  without 
prejudice  to  this  insurance." 

This  provision  was  introduced  for  the  benefit  of  the  insurer  as  well 
as  of  the  insured.  It  was  in  the  interest  of  the  former  to  allow  the  in- 
sured vessel,  in  case  of  disaster  or  impending  disaster,  to  seek  a  place  of 
safety;  therefore,  permission  was  given  that  the  vessel,  in  such  case,  might 
proceed  to,  touch  and  stay  at,  any  prohibited  ports  or  places  for  the  pur- 
pose of  protection  or  safety. 

Now,  does  not  this  word  'place,"  in  this  connection,  indicate  some  point 
in  the  nature  of  a  port  and  not  a  point  in  the  open  sea,  which  would  be 
anything  but  a  place  of  refuge  or  safety  for  a  vessel  at  anchor,  as  the 
stranding  and  destruction  of  the  "Robert  and  Minnie"  abundantly  shows? 

When  the  "Robert  and  Minnie"  anchored  at  a  point  a  mile  to  the  south- 
ward of  the  buoy,  she  was  impelled  thereto  by  "stress  of  weather."  The 
wind  had  died  out,  leaving  her  helplessly  drifting  toward  the  shore.  The 
dying  out  of  the  wind  was  as  much  a  stress  of  weather  as  a  storm  or 
a  gale,  against  the  happening  of  either  of  which  nautical  skill  could  not 
avail. 

Finally,  we  respectfully  suggest  that  the  Coxirt  again  consider  the 
point  taken  in  our  brief  filed  in  the  case,  that  it  was  the  use  of  the  Suislaw 
River  that  was  prohibited,  and  that  the  intent  to  use  it  was  not  the 
equivalent  of  using  it. 

Wherefore,  upon  the  foregoing  grounds,  this  appellee  and  petitioner 
respectfully  prays  this  Honorable  Court  to  grant  to  it  a  rehearing  of  said 
cause. 

ANDROS  &  FRANIv, 
Proctors  for  Appellee  and  Petitioner. 

I,  Milton  Andros,  of  counsel  for  the  appellee  herein,  do  hereby  certify 
that  in  ray  judgment  the  foregoing  petition  for  a  rehearing  is  well-found- 
ed, and  that  the  same  is  not  interposed  for  delay. 

BOLTON  ANDROS. 

F.  1029. 

Order  Dismissing  Cause  on  Motion  Filed. 

[Title  of  Court  and  Cause.] 

Error  to  [or  appeal  from]  the  District  (or  Circuit)  Court  of  the  United 
States  for  the  District  of  . 

This  cause  having  been  called  for  hearing  in  its  regular  order  and  a 
motion  by  counsel  for  the  plaintiff  in  error  [or  appellant  or  appellee]  to 
dismiss  this  cause  having  been  filed.* 

Therefore  in  pursuance  of  said  motion,  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  Court  that  the  writ  of  error  (or  appeal)  be  and  the 
same   is  hereby   dismissed. 
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F.  1030. 
Order  Dismissing  Cause  under  Rule. 

[Title  of  Court  and  Cause.] 

Error  to   (or  appeal  from)    etc.    (Form  Xo.   1029). 

This  cause  came  on  to  be  heard   on  the  transcript  of  the  record  from 

the  District  (or  Circuit)  Court  of  the  United  States  for  the,  etc.,  , 

and  the  plaintiff  in  error  (or  appellant)  having  been  three  times  solemnly- 
called  by  the  marshal  to  come  into  Court  and  prosecute  said  writ  of  error 
(or  appeal),  and  failing  to  appear. 

It  is  thereupon  in  pursuance  of  the   twenty-second  rule  of   this   Court 

and   on   the   motion  of   Mr.  ,   of   counsel    for   the    appellee    (or, 

defendant  in  error),  now  here  ordered,  adjudged  and  decreed,  by  this  Court 
that  this  cause  be  and  the  same  is  hereby  dismissed  at  plaintiffs'  (or 
appellant's)  cost;  and  that  this  cause  be  and  is  hereby  remanded  'j  said 
District  (or  Circuit)  Court  to  be  proceeded  in  according  to  law  and  justice. 

F.  1031. 

Petition  for  Summary  Judgment  against  Sureties  on  Appeal  Bond. 
[Title  of  Court  and  Cause.] 
To  the  Honorable,  etc. 

Now  comes  A.  B.  and  respectfully  shows  to  this  honorable  Court  as  fol- 
lows: 

That  on  the  day  of  ,  18 — ,  this  honorable  Court  entered  a 

decree  in  the  above  entitled  cause  in  favor  of  said  libelant  and  against  said 

steamship  "Union"  for  the  sum  of  $ ,  together  with  interest  thereon 

at  the  rate  of  seven  per  cent  per  annum  from  the  day  of  , 

18 — ,  and  the  costs  of  suit. 

That  thereafter,  on  the  —  day  of ,  18 — ,  said  Court  allowed  the 

claimant  in  said  cause  an  appeal  from  the  said  decree  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Circuit. 

That   thereupon   such  proceedings   were   had    that   on   said  day   of 

,   18 — ,  the   said   claimant   duly   filed  his  bond   on   appeal   in   this 

Court  in  the  sum  of  $ — ,  with  M  and  N  as  sureties,  and,  the  said  cause 

having  been  appealed  to  the  said  United  States  Circuit  Court  of  Appeals 
and  having  been  there  duly  heard,  the  said  Circuit  Court  of  Appeals 
affirmed  the  decree  of  this  honorable  Court,  with  costs  to  be  taxed,  and 
the  mandate  of  said  Circuit  Court  of  Appeals  was  accordingly  filed  with 
the  clerk  of  this  Court  on  the  day  of  ,  18 — . 

That  thereafter  a  writ  of  venditioni  exponas  issued  in  said  cause  and 

such   proceedings    were   had    that   on    the    day    of   ,    18 — ,   the 

said   steamship   "Union"   was   sold   by   the   United   States   marshal    under 

the  said  writ  for  the  sum  of  $ ■ — ,  which  said  money  was  duly  turned 

into  the  registry  of  this  Court.  That  the  amount  realized  upon  the  said 
sale  was  insufficient  to  satisfy  the  said  judgment  and  costs  and  interest. 

That  the  costs  were  duly  taxed  in  the  sum  of  $ ;  that  the  interest 

on   said   judgment   up  to   ,    18 — ,   amounted    to    the   sum   of   $ , 

making  a  total  of  interest  and  costs  amounting  to  $ . 

3050 


Procedure]  MISCELLANEOUS    APPEAL    FORMS.  F.    10;53. 

That   the   stipulators   on    the   bond    for    costs    in    said    cause    have   paid 

the  amount  of  said  bond,  to  wit,  the  sum  of  $ ,  and  the  said  libelant 

has   further  received   on   account   of   said    costs   and   interest   the   sum   of 
$ ,  leaving  a  balance  of  $ due  thereon. 

Wherefore,  this  libelant  prays  this  honorable  Court  that  said  claimant 
and  the  said  s.ureties  M  and  N  may  be  cited  to  appear  and  show  cause, 
if  any  there  be,   why  judgment  shall  not  be   summarily   entered    in   said 

cause  against  them  for  the  sum  of  $ ,  together  with  the  costs  of  this 

proceeding,  and  execution  issue  thereon. 

(Verified.)  A  B. 

ANDROS  &   FRANK, 

Proctors  for  Libelant. 

See  Re  The  Sydney,  47  Fed.  Rep.  2G0;   The  Belgen  Land,  108  U.  S.  153. 

F.  1032. 
Order  to  Appear  and  Show  Cause. 
[Title  of  Court  and  Cause.] 

Upon  motion  of  Messrs.  Andros  &  Frank,  proctors  for  libelant,  and 
good  cause   being  shown  therefor,  it  is  hereby  ordered  that  M  do  appear 

before   this   Court  on   day,   the  day   of   ,    IS — ,   at   the 

hour   of   10   A.   M.   of   said   day,   at   the  courtroom   thereof   in    (locality), 

in  the  City  and   Coimty  of  ,   State   of  ,  then   and   there 

to    show    cause,    if   any   there  be,   why   summary   judgment    shall    not   be 

entered  in  the  above  entitled  cause  against  him  for  the  sum  of  $ , 

together  with   the   costs  of  this   proceeding,  and   execution   issue  thereon. 

Dated  ,  18—. 


Judge. 
F.  1033. 
Decree  after  Mandate  of  AfBrmation. 
[Title  of  Court  and  Cause.] 

It  appearing  that  a  decree  was  heretofore  entered  in  the  above  en- 
titled cause  in  favor  of  the  libelant  for  the  sum  of  $17,097.68,  together 
with  interest  thereon  at  the  rate  of  seven  per  cent  per  annum  from  the 
day  of ,  18 — ,  with  costs  of  suit;  and  the  said  cause  was  there- 
after appealed   to   the   Circuit   Court    of   Appeals    in   and    for    the    

Circuit,  upon  which  appeal  the  said  claimant  filed  an  appeal  bond  in  the 
penal  sum  of  $2,250,  with  Mr.  M.  N.  as  one  of  the  sureties  thereon. 

And  it  appearing  that  the  said  decree  of  the  District  Court  was  there- 
after affirmed  by  the  Circuit  Court  of  Appeals  and  the  said  vessel  having 
been  sold  under  the  writ  of  venditioni  exponas  issuing  thereunder,  brought 
a   sum  insufficient  to  satisfy  said   decree; 

And  it  appearing  that  the  costs  and  interest  in  said  cause  amounted 
to  the  sum  of  $2,780.40,  whereof  libelant  has  received  on  account  the  sum 
of  $1,625; 

And  it  appearing  that  the  said  M.  N.  was  duly  cited  to  appear  and  show 
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cause  why  summary  judgment  should  not  be  entered  against  him  for  the 
sum  of  $1,125,  together  with  the  costs  of  this  proceeding,  and  the  said 
matter  having  been  brought  on  for  hearing  on  said  order  to  show  cause 

It  is  now  ordered,  adjudged  and  decreed  that  a  summary  judgment 
be  and  the  same  is  entered  against  the  said  M.  N.,  and  in  favor  of  said 
libelant,  for  the  sum  of  $1,125,  together  with  the  costs  of  this  proceeding, 
and  that  the  said  libelant  have  execution  thereof. 

Dated  . 

Judge. 
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ABATEIMENT. 

suit  not  abated  by  death  of  officer,  expiration  of  term,  etc.,  §  816. 

nonjoinder  of  or  failure  to  serve  parties  as  ground  of,  §  817. 

in  cases  of  concurrent  jurisdiction,  §  16  [b]-[g]. 

erroneous  ruling  on  plea  of,  on  matter  of  fact  no  ground  for  reversal 

on   error,    §   2083. 
death  or  insanity  not  to  abate  bankruptcy  proceedings,  §  2229. 

ABBREVIATIONS. 

not  allowed  in  bankruptcy  petition,  §  2270. 

ABSENCE. 

of  referee  in  bankruptcy,  §  2337. 

ACCIDENTS. 

reports    of    made    to    commerce    commission    not    admissible    evidene 
§  1363. 

ACCIDENTAL  OMISSIONS. 

in  equity  orders  or  decrees,   how  corrected,   §    1002. 
ACCOUNTING. 

mode  of  producing  accounts  in  reference  to  master  in  chancery,  §  1073. 

reference  to  master  in  decree  for  accounting  of  decedent's  personality, 
§  1076. 
ACCOUNTS. 

for  accounts  of  judicial  officers,  see  Judicial  Offiokrs. 

preparation  of,  by  trustee  in  bankruptcy,   §   2250. 
as  to  partnership  accounts,   §  2251. 

bankruptcy  trustee's  accounts   open  to  inspection.   §   2257. 

of  referee  in  bankruptcy,  §  2243. 

of  district  court  clerk  in  prize  cases,  §   1328. 

of  prize  commissioners  and  district  attorney,   §   1331. 
ACCUSED. 

see  Peisonee. 

ACKNOWLEDGMENTS. 

clerk's  fees  for  taking,  §  706  [c]. 
ACTIONS  AT  LAW. 

ancillary  jurisdiction  of  injunction  against,   S   3  [f]. 

order   for  the   production  of  books   and   papers   in,    §    1763. 

procedure  in,  §  900  et  seq. 

distinction  between  law  and  equity,  §  799. 

mode  of  appeal  in,  §  1885. 
ACTION  ON  THE  CASE. 

for  patent  infringement,  §  1171. 

ADJOURNMENTS. 

for  provisions  as  to  particular  circuit  and  district  courts,  see  under 

particular  states, 
monthly  adjournments  of  district  court  for  criminal   causes,   §   3G0. 
of  circuit  court  sessions  in  absence  of  judges,  §  362. 
of  circuit  court  by  judge's  written  order,    §    363. 
of  district  court  for  nonattendance  of  judge,  S  3(i4. 
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of  Supreme  Court  for  want  of  a  quorum,   §  305. 

to  other  places  by  reason  of  epidemic,   §  306. 
in   suits   under  navigation   laws,    §    1529. 

ADJOURNMENT  DAY. 

of  Supreme  Court,   §  2095. 

ADJUDICATION. 

in  bankruptcy,  on  default,  §  2287. 

costs  in  contested  adjudicatioiiB,  §  2292. 

ADMINISTRATION. 

in  bankruptcy,  see  Bankbuptcy. 

ADMIRALTY. 

see  also  Limitation   of  Liability;   Prize;  for  jurisdiction,  see  Admi- 
ralty Jurisdiction  ;   for  forms,  see  Admiralty  Forms  ; 
for  mode  of  taking  appeal  and  scope  of  review,  see  Appeal 
AND  Error;  for  record  on  appeal,  see  Record  on  Appeal. 
power  of   Congress   to  prescribe   law,   §    13  [d]. 
what  law  administered  in,    §    11  [a]. 

state  laws  affecting,  §   11  [b]. 
jurisdiction  over  cases,  §  200. 
Federal  jurisdiction  when  exclusive,   §   15  [d]. 

when  concurrent,  §  15  [g]. 
maritime  rights  created  by  state  laws,  §   15  [h]. 
operation  of  State  laws,  when,  §   15  [i]. 
procedure  not  svibject  to  State  regulation,  §   [c]. 
district  court  clerk's   power  to  make   orders,   etc.,   in,   during  judge's. 

disability,    §    183. 
possession  of  property  in,  on  conflicting  jurisdiction,  §  17  [h]. 
marshal's  fees  for  services  in,   §   712  [dl. 
district  court  always  open  in,  for  certain  purposes,  §  368. 
power  of  clerks  to  administer  oaths  in,  §  602. 
form  and  proceedings  in,  how  prescribed,  §   1195. 
Supreme  Court  to  prescribe  practice  and  procedure,  §   1196. 
power  of  district  and  circuit  courts  to  prescribe  procedure,  §  1197. 
the  libel,   §   1198. 

libel   and  information  for   seizure,   §   1199. 
exceptions  and  allowance,   §   1200. 
amendments,   §   1201. 
issuance  and  service  of  process.   §   1202. 
arrest,  attachment,  and  monition  in  personam.  §  1203. 
warrant  of  arrest,  when  not  issued.  §   1204. 
bail — stipulation  and  execution  thereon,   §   1205. 

when  taken,   §   1206. 

result  where  imprisonment  for  debt  abolished,  §  1207. 
reduction  of  bail,  §  1208. 

duties  and  liabilities  of  garnishees  in  foreign  attachment,  §   1209. 
process  of  arrest  of  ship,  etc.,  in  suits  in  rem,   §   1210. 

how  possession  obtained  from  third  parties,   §    1211. 

how  freight  money,  etc.,  brought  into  court,  §  1212. 
process  in  petitory  and  possessory  suits,  §  1213. 
stipulation,  mode  of  giving  and  taking,    §§   1210,   1217. 

power  of  judge  after  seizure  to  take  delivery  bond,   §  1218. 
ship  arrested  to  be  delivered  on  stipulation  or  sold,  §   1219. 
marshal's  duty  on  receiving  bond,  §   1220. 
right  to  give  stipiilation  in  advance  of  suit,  §  1221. 
per"  h able  goods  seized  to  sold,  §  1222. 
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bond  for  dissolution  of  attachment,   §   1223. 

new  sureties  on  bail  bond  or  stipulation  or  attachment  bond,  §  1224. 

When  defendant  to  give  security  for  costs.   §   1225. 

security  for  costs  on  cross  libel,  §   122(). 

stipulation  and  security  by  interveners.  §    1227. 

stipulation  for  costs,  by  claimant  in  suits  in  rem.  §   1228. 

stipulation  in  collision  cases,   §   1229. 

money  in  court  registry,  §  1230. 

interveners  for,   §   1231. 
remedies,  in  admiralty. 

in  rem  and  in  personam  in  general,   §   1239. 

materialmen   may   proceed   in   either,    §    1240. 

choice  in  suits  for  mariner's  wages,  §  1241. 
for    pilotage,    §    1242. 
for  damages  for  collision,  §   1243. 

right  to  implead  other  persons  or  vessels  in  collision  cases,  §  1244. 

suits  for  assault  in  personam  only,  §   1245 
maritime  hypothecation,  choice  of  remedies,  §   124G. 

choice  in  suits  on  bottomry  bonds,   §   1247. 

in  salvage  suits,  §   1248. 
claim — form  and  verification.  §   1258. 
answer — to  be  on  oath,  §  1259. 

unless  less  than  $50  in  dispute,  §   1260. 

exceptions    to,    §    1261. 

further  answer,  how  compelled,  §   1262. 

what  allegations,  etc.,  need  not  be  answered,    §   1263. 

exceptions  for  irrelevancy,  etc.,  §   1264. 

interrogatories  in  answer,  §   1265. 

result  where  answer  to  interrogatories  prosecuted,  §  1266. 

new  matter  in  answer  deemed  traversed,  §  1267. 
interveners,  §   1268. 

default  and  setting  aside  before  final  decree,   §    1269. 
default  decree  may  be  rescinded,  1270. 
dismissal  for  non-appearance  of  libelant,  §   1271. 
cross  libel,  §   1272. 

right  to  implead  new  parties  in  collision  cases,   §   1273. 
mode  of  proof  in  admiralty,  §  1281. 
references  to  commissioners,   §  1282. 
trial  before  jury  as  to  facts,  §   1283. 
the  decree,    §  1284. 

when  personal  judgment  entered,  §  1284  fb]. 

conclusiveness  of,  §   1284  [e]. 
liability  of  stipulators,  §   1284  [d]. 

enforcement  of,   §   1285. 

power  to  carry  foreign  consul's  awards  into  execution,  §  1286. 

correction  and  vacation  thereof,  and  further  proof,  §   1288. 
relief  during  and  after  review,   §   1288  [a]-[b]. 
sale  of  propertj',  §   1287. 

in  general,  §   1287  [b]. 

grounds  for  setting  aside,  1287  [c]. 

rights  and  liabilities  of  purchasers,  §   1287  [d], 

disposition  of  proceeds,  §  1287  [e], 
final  record  to  contain  what,  §   1289. 
decisions  final  in  circuit  court  of  appeals,  §  77   [k]. 
appeal  bond  in  second  and  ninth  circuits,  §  2023. 

bond  for  supersedeas,   §  2024. 

exception  to  sureties  and  justification,  §  2025. 

writ  of  inhibition  to  stay  proceedings  below,  §  2026. 
damages  and  interest  on  appeals,  §  2127. 
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ADMIRALTY  COMMISSIONERS, 
references  to, — power  of,  §  1282. 

ADMIRALTY  DECREE, 
see  Admiralty. 
decree  and  enforcement,  §§   1284,  1285. 

ADMIRALTY  FORMS, 
libels, 

skeleton   libel  under  admiralty   rule  23,   F.   70. 
commencement  of  libel, 

in  personam  against  master,  F.  71. 

in  personam  against  owner  or  other  person,  F.  72. 

in  rem  against  vessel,  F.  73. 

in  rem  against  vessel  and  in  personam  against  master,  F.  74. 

in  rem  against  vessel,  cargo  and  freight,  F.  75. 

in  rem  against  vessel,  cargo  and  master,  F.  70. 

for  warrant  of  arrest  for  personal  damage,  F.  77. 
conclusion  of  libel, 

in  personam,  F.  78. 

in  rem  against  vessel.  F.  79. 

additions  when  libel  includes  cargo  and  freight,  F.  80. 

in  jJersonam  for  warrant  of  arrest,  F.  81. 

in  rem  against  cargo,  F.  82. 
libels  for  general  average,  F.  83. 
on  bottomry  bond,  F.  84. 
in  respondentia,  F.  85. 
in  personam — charter  party,  F.  86. 
in  charter  party,  F.  87. 
for  demurrage,  F.  88. 

detention  in  loading.  F.  89. 
for  collision,  F.  90. 
in  rem,  damage  for  collision,  F.  91. 
libel  in  personam,  damages  by  collision,  F.  92. 
libel  in  rem — collision,   F.  93. 
intervening  libel  in  collision,  F.  94. 
petition   in   intervention   by   administrators   of   persons   killed   by 

marine  collision,  F.  9.5. 
libel  for  freight  charges,  F.  96. 

in  personam,  F.  97. 
by  passenger   for  breach   of  contract   to  carry,   F.   98. 

petition  in  intervention,  F.  99. 
in  rem  for  supplies,  F.  100. 

of    intervention   for   supplies,    F.   101. 
intervening  libel,  repairs  and  material.  F.    102. 
in  marine  insurance,  FF.  103,  104.  10.5. 
petition  by  owner  for  limitation  of  liability, 

caption,  F.  106. 

personal  injuries,  FF.   107,  108. 
libel  for  personal  injuries,  FF.  109.  110. 
for  salvage.  F.  111. 

of  intervention  of  crew  of  rescuing  steamer,  F.  112. 

of  intervention,  F.   113. 
for  wages,   F.   114. 
for  pilotage,  FF.  115,  116,  118,  119. 
joint,  on  breach  of  contract  for  affreightment,  F.   117. 
for  towage,  F.   120. 

to  obtain  the  possession  of  ship,  F.  121. 
to  obtain  possession  of  merchandise,  F.   122. 
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petitory,   F.   123. 

of  information,  F.  124. 

interrogatories  annexed  to  libel  in  rem,  F.  125. 
claims, 

of  owner,  F.   135. 

to  vessel  and  cargo,  F.  13G. 

to  cargo,  F.  137. 

of  owner  of  part  cargo  attached,  F.  138. 

of  owner  by  agent,  F.  139. 
by  master,  F.  140. 

on  petition  for  limitation  of  liability,  F.  141. 
answer, 

to  libel  in  bottomry,  F.   14G. 

to  libel  for  breach  of  affreightment,  F.  147. 

to  libel  for  freight  charges,  F.   148. 

to  libel  in  marine  insurance,  FF.  149,  150. 

to  libel  for  personal  injuries,  F.  151. 

by  stipulation;  libel  on  marine  insurance,  F.  152. 
cross  libel  by  way  of  answer,  F.  153. 
replication  to  claim  and  an.swer,  F.  154. 
answer  to  interrogatories,   F.  155. 
monitions, 

to  cite  to  appear  and  answer,  FF.   160,   ItJl. 

to  cite  to  appear  in  personam,  F.   162. 

to  answer  libel  in  intervention,  F,  163. 

in  suit  for  limitation  of  liability,  FF.  164,  165. 
warrants, 

of  arrest,  in  personam,  F.  166. 

attachment  clause  and  summons  to  garnishee,  F  167. 

of  arrest  and  monition,  FF.  168,  169. 
return,  F.  173. 
return  and  citation.  F.   170. 

affidavit  of  publication,  F.  171. 
writ  of  attachment  and  monition  and  return  to  writ,  F.  172. 
citation, 

to  show  cause,  F.  174. 

to  appear,  and  affidavit  of  publication,  F.  175. 

after  seizure  to  show  cause  against  final  decree,  F.  176. 
stipulations, 

for  costs,  FF.  180,  182,  184. 

for  release  of  vessel,  F.  181. 

of  intervener,  F.  183. 

for  release  of  vessel  on  filing  of  bond,  F.  185. 

for  release  of  steamboat  after  appraisement,  F.  186. 
bonds, 

for  appearance,  F.   188. 

to  obtain  release  of  ship,   F.   187. 

bottomry,  F.   189. 

respondentia,  F.   190. 
motions, 

for  order  to  sell  steamboat,  F.  195. 

for  findings  of  fact  and  decree  in  accordance  with  mandate,  F.  196. 

for  order  for  process  of  arrest,  F.  197. 

for  order  directing  marshal   to   return   steamboat  wrongfully  ar- 
rested, F.   198. 
notice, 

of  motion  for  interlocutory  order  of  sale,  F.  199. 
interlocutory  orders, 

captions  to  orders  and  decrees,  F.  205. 
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for  substitution  of  administrator,  F.  206. 

for  filing  amended  libel,  nunc  pro  tunc,  F.  207. 

for  entry  of  default  on  return  of  monition,  F.  208. 

on  proclamation  for  entry  of  default,  F.  209. 

to  take  libel  pro  confesso,  F.  210. 

of  condemnation  by  default  and  reference  to  commissioner,  F.  211, 

directing  marshal  to  release,  F.  212. 

interlocutory  order  for  sale,   F.   213. 

for  sale  of  vessel  found  to  be  perishable,  F.  214. 

for  appraisement  and  delivery  of  perishable  goods,  F.  215. 

sustaining  exception  to   libel,   F.   216. 
and  allowing  amendment,  F.  217. 

proclamation  order,  F.  218. 

allowing  supplemental  answer,  F.  219. 

dismissing  libel  for  desertion,  F.  220. 

for  rehearing,  F.  221. 

staying  proceedings  indorsed  on  petition  for  rehearing,  F.  222. 

granting  petition  for  rehearing,  F.  223. 

for  decree,  F.  224. 

of  salvage,  F.  225. 

for  appraisement  on  petition  for  limitation  of  liability,  F.  226. 

appointing  trustee,  F.  227. 

for  transfer  of  ship  to  trustee,  F.  228. 

for  monition  on  petition  for  limitation  of  liability,  F.  229. 

for  reference  to  commissioner  to  take  proofs  and  report,  F.  230. 

interlocutory  decree  in  favor  of  libelants  and  for  reference,  F.  231. 

order   confirming   report   and   for   summary   judgment   on   release 
bond,  F.  232. 

sustaining  exceptions  to  commissioner's  report,  F.  233. 

to  show  cause,  F.  234. 

for  issue  of  warrant  in  rem,  F.  235. 

for  consolidation  of  libel  and  cross  libel,  F.  236. 

on  petition  for  limitation  of  liability,  F.  258. 

order  to  file  mandate,  F.  260. 

order  on  mandate  and  decree,  F.  261. 
decrees, 

sustaining  exceptions  to  answers  and  allowing  petition  for  limita- 
tion of  liability,  F.  246. 

final,  for  libelants,   F.  247. 

dismissing  libel,  F.  248. 

final,  dismissing  libel  and  allowing  appeal,  F.  249. 

for  libelant  on  hearing  with  reference  to  commissioner,  F.  250. 
in  a  cause  of  damage,  F.  251. 

final,    confirming    commissioner's    report    and    giving    judgment 
against  bail,  F.  252. 

final,  FF.  253-256. 

money  claim.  F.  257. 

limiting  liability,  F.  259. 

in  circuit  court  after  mandate,  F.  262. 
petitions, 

of  administratrix  to  prosecute  suit  for  deceased  libelant,  F.  268. 

of  receiver  for  order  directing  marshal  to  return  steamboat,  F.  269. 

to  bring  vessel  under  admiralty  rule,  F.  270. 

for  rehearing,  F.  271. 
exceptions, 

to  libel,  FF.  272,  273. 

answer  to,  F.  274. 

exceptions  to  answer,  F.  275. 

to  commissioners'  reports,  F.   276. 
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appraisers, 

oath  of,  F.  277. 
appraisement,  F.  278. 
returns  of,  F.  279. 
forms  on  appeal, 

stipulation  as  to  printing  record,  F.  310. 

petition  for  appeal,  F.  311. 

petition  of  appeal,  F.  312. 

order  allowing  appeal,  F.  313. 

notice  of  appeal,  F.  314. 

assignment  of  errors,  F.  315. 

citation,  F.  310. 

writ  of  certiorari,  F.  317. 

return  of  from  Supreme  Court,  F.  318. 
miscellaneous, 

commissioners'  report.  F.  288. 

exceptions  to  report,  F.  289. 

verification  by  proctor  for  absent  libelants,  F.  290. 

substitution  of  claimant,   F.   291. 

praecipe  for  monition,  F.  292. 

verification  of  claim  by  agent,  F.  293. 

verification  of  claim,  F.  294. 

return  in  case  of  admiralty  seizure,  F.  295. 

praecipe  for  appearance,  F.  296. 

commissioner's  report,  F.  297. 

affidavit  on  motion  for  sale  of  ship  and  cargo  as  perishable,  F.  298. 

petition  of  marshal  as  caretaker,  F.  299. 

order  for  marshal's  costs,  F.  300. 
notice    of   motion    setting    aside    order    allowing   marshal's    costs, 

F.  301. 
order   denying  motion   to   vacate   order   allowing  marshal's   costs, 

F.  302. 
consent  to  include  other  members  of  crew  in  libel  of  interventiort 

on  salvage,  F.  303. 
cost  bill,  F.  304. 

writ  of  execution  after  final  decree,  F.  305. 
satisfaction    piece,    F.    306. 
injunction.  F.  307. 
for  other  forms  on  appeal,  see  Forms  on  Appeal  and  Error. 

ADMIRALTY  JURISDICTION, 
see  also  District  Court. 
in  tort  cases,  §  2  [k]. 

place  of  performance  as  test,  §  2  [kk]. 
in  matters  of  contract,  §  2  [kk]. 
in  prize  matters,  §  2  [kk]. 

ADMIRALTY  PROCEDURE. 

see  Admiralty. 

ADMIRALTY  PROCESS, 
see  Admiralty. 

ADMIRALTY  RULES. 

Supreme  Court's  power  to  make,  §  802. 

ADMIRALTY  SEIZURES, 
jurisdiction  over.  §  200. 

ADMIRALTY  TERMS. 

see  Teems  of  Federal  Courts  :  in  district  court  of  Michigan,  §  329. 
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ADMISSION  TO  PRACTICE. 

before  different  courts,  §§  487-492. 
district  and  circuit  clerks'   fees   for,   §   711. 

ADVERSE   PARTY. 

on  motion  to  dismiss  in  Supreme  Court,  notice  to  be  given  to,  §  2060. 

AGENT. 

receiving  person   extradited   from   foreign  country   to   have   powers  of 
marshal,   §   1651. 
penalty  for  resisting  agent,  §   1652. 
penalty  for  resisting  in  interstate  extradition,   §   1655. 

AFFIDAVIT. 

on  attachment  in  postal  suits,   §   1400. 

of  poor  person  suing  Avithout  paying  costs,  §   1824. 

taken  by  United  States  Commissioners  in  civil  cases,  §  1555. 

AFFIRMANCE. 

costs  on,  in  appellate  court,  §  1844. 

damages  and  costs  on  error,   §   1842. 

interest  in  Supreme  Court  and  circuit  courts  of  appeals  on,  §  2124. 

where  no  appearance  for  plaintiff  in  error  in  Supreme  Court  or  circuit 
courts  of  appeals,   §§  2111,  2112. 
AFFIRMATION. 

equivalent  to  oath  required  by  equity  rules,  §  938. 

in  bankruptcy,  §  2211. 

ALABAMA. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [a], 
venue  of  offenses  in  divisions  of,  §  406  [a]. 

provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [a], 
assignment  of  judge  for  northern  district  of,  §   184. 
divided  into  three  districts,  one  having  two  and  one  having  five  di- 
visions,  §  257. 
times  and  places  of  holding  circuit  and  district  court — regular  terms 
and  adjournments,  §  314. 
ALASKA. 

appeals  from  district  court  of,  to  Supreme  Court,  §  52. 
questions  certified  to  Supreme  Court  for  instructions,  §  53. 
appeal  to  circuit  court  of  appeals  from  district  court  of,  §  82. 

from  interlocutory  injunction  orders  of  district  court  of,  §  83. 
circuit  court  of  appeals  decision  final,  §     84. 
time  for  appeal  from  district  court,  §   1911. 
procedure  on  appeal  and  error  from  district  court  of,  §   1893. 

ALIENS. 

jurisdiction  of  suits  by  or  against,  §  2  [q]   et  seq. 

jurisdiction  over  suits  between  State  citizens  and,  §   131  [i]. 

jurisdiction  on  removal  of  suits  by,  against  Federal  officers,  §   160. 

jurisdiction  over  suits  bv,  for  tort  against  treaty  or  law  of  nations, 
§  208. 

when  may  sue  in  Court  of  Claims,  §   1454. 
ALIEN  ENEMIES. 

jurisdiction  under  laws.   §  214. 

marshal's  duty  in  removing,   §  655. 

concurrent  jurisdiction  over,   §   156. 
ALIEN  IMMIGRANT  LAWS. 

jurisdiction  under,  §  214. 

jurisdiction  over  suits  for  penalties  under,  §   147. 

concurrent  jurisdiction  imder,  §   153. 

suits  for  penalties,  when  compromised,  §   1391. 

district  attorney  to  prosecute  ofT^'enders,  §  541. 

3060 


INDEX. 

ALIAS  SUBPCENA. 

where  original  not  executed,  §  972. 
ALLEGIANCE. 

provisions  as  to  persons  owing  permanent  allegiance,  §  2103. 

petition  in  Court  of  Claims  dismissed  on  failure  of  claimant  to  show, 

§    145G. 
declaration  of  in  naturalization,  §  2384. 
ALTERATION  OF  TERMS. 

of  Federal  courts,  not  to  affect  suit  or  process,  §  3G9. 
AMBASSADORS. 

cases  affecting,  §  2  [h]. 
AJVIENDMENT. 

when  permitted,  §  833. 

of  process  in  circuit  and  district  courts,  §  840. 
of  bills  in  equity,  see  Bills  n  iEquity. 
of  answer  in  equity,  see  Answer. 
to  show  jurisdictional  facts.  §  9  [h]. 
in  habeas  corpus  suits,  §   1681. 
on  appeal  in  prize  cases,  §   1333. 
of  bankruptcy  petitions  and  schedules,  §  2272. 
of  libel  and  information,  §   1201. 

to  complaint  in  suits  arising  under  navigation  laws,  §   1529. 
in  prize  appeals.  §   1935. 
of  writs  of  error,  §    1928. 
AMOUNT  IN  CONTROVERSY. 

immaterial  in  ancillary  matters,  §  3  [b]. 

on  appeal  from  District  of  Columbia,  §  45. 

in  suits  in  circuit  courts  arising  under  constitution,  etc.,  §  129  [d], 

from  Territories,   §   48. 

ascertainment   thereof,    §   129  [e]-[gg]. 
on  removal,  §  134  [f]. 
ANARCHISTS. 

excluded  from  naturalization,   §  2390. 
ANCILLARY  JURISDICTION. 
Grounds  of,   §  3  [a]. 

regardless  of  citizenship  or  amount,  §  3  [b]. 
ANCILLARY  SUITS. 

such  cases  appealable  to  circuit  court  of  appeals,  §  3  [1]. 
ANIMALS. 

marshal's   duty   to   prosecute   for   violations   of   law   respecting   trans- 
portation of,   §  652. 
ANSWER. 

in  admiralty,  see  Admiralty. 
in  equity,  §  990. 

defendant  to  answer  where  plea  or  demurrer  overruled,   §  985. 
amendment  of  equitv  bill  before,  §  956. 

after.   §§  957.  958. 
matters  pleadable  in  bar  may  be  included,  §  996. 
signing  and  verification,  §  997. 

interrogatories  not  necessary  to  obtain  full  answer,  §  998. 
when  interrogatories  need  not  be  answered,  §  999. 
not  evidence  where  answer  on  oath  waived,  §   1000. 
exceptions  to, — time  for  taking  formal  requisites,  §   1001. 
setting  exceptions  for  hearing  unless  answer  amended,  §   1002. 
answer  on  allowance  of  exceptions,   §   1003. 
setting  cause  for  hearing  on  bill  and  answer,  §   1005. 
amendment  of  answer,  and  supplemental  answer,  §   1006. 
new  and  supplemental  answer  after  amendment  of  bill,  §   1007. 
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full  costs  not  allowed  if  separate  answers  unnecessary,  §  1008. 
on  offenses  against  navigation  laws,  §   1528. 
form  of, 

in  equity,  plea  to  part  and  answer  to  residue  of  bill,  F.  508. 

in  equity,  various  forms,  see  Equity  Foums. 

in  actions  at  law  relating  to  national  banks,  F.  11. 

stipulation  for  amendment.  F.  12. 

to  patent  declaration,  F.  4. 

to  declaration  on  two  patents,  one  reissued,  F.  G. 
to  receiver's  petition  to  borrow,  F.  6.37. 
introdvictions    to    complainants'    answer    to    hill    of    intervention, 

F.   644. 
in  suits  affecting  public  lands,  see  Public  Lands. 

ANTI-TRUST  ACTS. 

see  also  Commerce  Laws. 

procedure  in  suits  for  violation  of  acts  of  1800  and  1894,  §  1345. 

bringing  in  additional  parties,   §      1346. 
of  1890,  jurisdiction  over  proceedings  under.   §  142. 
cases  under  must  be  appealed  within  sixty  days,  §   1910. 
cases  under  appealable  from  circuit  direct  to  Supreme  Court,  §  43. 

to  be  certified  to  Supreme  Court  on  division  of  opinion,  §     44. 
of  1890,  district  attorney  to  prevent  violations  of,  §  536. 

APOSTLES. 

rule  of  second  and  ninth  circuits  as  to,  on  appeal,  §   1964. 
restricted  on  special  appeals,   §   1966. 
filing  and  certification  thereof,  §   1967. 
mandamus  to  compel  return  of,  §   1968. 

APPEAL. 

see  also  Appeal  and  Error  ;  Appeal  Bond. 

remanding  order  after  removal  to  Federal  court,  not  appealable,  §  1156. 
of  proceedings  to  limit  liability,  §   1305. 
of  Indian  depredation  claims,  §   1500. 

of  arbitration  and  award  between  carriers  and  employees,  §  826. 
of  suits  against  Commerce  Commission,  §   1356. 

of  proceedings  in  violation  of  Commerce  Commission's  orders,  §   1355. 
of  claims  against  United  States  under  act  of   1887,   §   1481;   see  also 
§   1487. 
taking  and  perfecting.  §   1488. 
amendment  on  in  prize  cases,  §   1333. 
prize  cases  after,  §   1334. 

APPEAL  AND  ERROR. 

see  also  Writ  of  Error  ;  Supersedeas  ;  Record  on  Appe.\l  ;  Bill  of 
Exceptions  ;    Briefs  ;    Docket  ;    Mandate.     Jurisdiction 
on  appeal,  see  Supreme  Court  ;   Circuit  Court  of  Ap- 
peals ;    BaNKRUPTCT. 
in  habeas  corpus, 

where     appeal     taken     and     disposition     of     prisoner     pending, 
§§   1685-1688. 
in  general, 

distinction  between  mode  of  review  in  law  and  equity,   §   1885. 
Supreme  Court  practice  modeled  upon  King's  Bench.  §   1886. 
followed  in  circuit  court  of  appeals,  §   1887. 
rules  governing  error  to  State  courts,  §   1888. 
procedure  in  United  States  courts  in  China,  $   1889. 
rules  applicable  under  circuit  court  of  appeals  act,  §   1890. 
appeal  from  district  courts  acting  as  circuit  courts,  §   1891. 
appeal  of  Court  of  Claims  suits  under  act  of  1887,  §   1892. 
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'appeal  from  Alaska  district  court,  §   189.3. 
review  from  Territorial  courts,   §     1894. 
deatii  of  party  after  final  judgment,  §   1895. 
death  pending  appeal  to  Supreme  Court,  §§   189G-1898. 

to  circuit  court  of  appeals,   §§   1899-1901. 
parties  on  appeal  where  judgment  or  decree  joint,  §   1910. 
time  of  taking, 

to  Supreme  Court,  §   1902. 

in  prize  cases,  §   190."?. 

for  appeal  from  circuit  court  of  appeals  to  Supreme  Court,  §   1904. 

for  appeal  to  circuit  court  of  appeals,  §    1905. 

interlocutory  injunctions  or   receivership  orders,   §   1906 
ai'jieal  from  Court  of  Claims,  §  1907. 

when  limitation  ceases  to  run,   §   1908, 

under  act  of  1887,  §   1909. 
in  anti-tmst  cases,   §   1910. 
from   Alaska,    §   1911. 

to  Supreme  Court  from  Indian  Territory,  §  1912. 
in  revenue  cases  from  general  appraisers,  §  1913. 
for  writ  of  error  in  capital  ca.se3,  §   1914. 

for  appeal  on  injunction  in  Commerce  Commission  cases,  §  1915. 
mode  of  taking, 

in  circuit  court  of  appeals,  §   1923. 

on  application  for  certiorari  to  circuit  court  of  appeals,  §   1922. 
direct  from  circuit  and  district  courts  to  Supreme  Court,  §    1924. 
appeals  subject  to  same  riiles  as  writ  of  error,  §   1929. 
assignment  of  error  on  appeal  direct  to  Supreme  Court,  §  1930. 

to  circuit  court  of  appeals,  §   1931. 
bill  of  exceptions,  §§   1932,  1933. 
admiralty  appeals,   §   1934. 

extension  of  time   in  second  and  ninth   circuits,    §  1941. 
prize  appeals  amendments,  §   1935. 
issuance  of  writ  in  capital  cases,   §   193G. 
appeals  from  Court  of  Claims,  §   1937. 

findings  to  be  filed,   §   1938. 

at  parties'  request,  §   1939. 

to  Court  of  Claims,  §   1488. 
statement  or  findings  by  Territorial  court,  §   1940. 
perfecting  appeal, 

return  day  and  service  of  citation. 

Supreme  Court,  §§   19.50,  1951. 

circuit  court  of  appeals,  §   1952. 
what  papers  returned  with  writ  of  error,  §   1953. 
record  assignments,  etc.,  transmitted,   §   1954. 

in  circuit  court  of  appeals,  §   1955. 
preparation  of  transcript,   §   195(5. 
record, 

transmission  and  docketing  in  capital  cases,  §   1957. 

final  record  in  equity  and  admiralty,  §   1958. 

amendment  on  prize  appeals,   §   1333. 

what  transmitted  in  equity  and  admiralty,  §  1959. 

record  from  Court  of  Claims,   §   1960. 

wliat  transmitted   from   Territorial   courts,    §   1961. 

from  court  of  appeals  when  question  certified,   §    1962. 

in  second  and  ninth  circuits,   §   1964. 

other  papers  omitted,  §   1965. 

apostles  restricted  on  special  appeal,  §   1966. 

filing  and  certification  of,  §   1967. 

mandamus  to  compel  retiun  of,  §   1968. 
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opinions  to  be  annexed,  §   1969. 

original  papers  in  Supreme  Court,  §   1970, 

in  circuit  court  of  appeals,    §   1971. 
printing,  §  1972. 

appearance  of  counsel  entered  when,  §   1978. 
undertaking  for  clerks'  fees,  §   1979. 

in  circuit  court  of  appeals,  §   1980. 

attachment  to  compel  payment  of  in  Supreme  Court,  §  1981. 

in  circuit  court  of  appeals,  §   1982 

fees,  when  paid  in  Supreme  Court,   §   1983. 
form  and  size  of  printed  records  in  Supreme  Court,  §  1984. 

in  circuit  court  of  appeals,  §   1985. 
printing  record  in   Supreme   Court,    §§   1986-1992. 
printing  records  in  circuit  court  of  appeals,  §§  1993,  1994. 
translations,   §   1995. 

printing  new  pleadings,  in  admiralty,   §   1996. 
certiorari  for  diminution  of  record,  §   1997. 
one  record  sufficient  where  both  parties  appeal,  §  1998. 
bond  and  supersedeas,  §§  2009-2027. 

appeal  not  a  supersedeas  in  certain  commerce  cases,  §   1355. 
no  bond  required  of  bankruptcy  trustee,  §  23(j8. 
in  admiralty,  §  2023. 
bail  on 

on  appeal  from  State  court,  §  1546. 
from  circuit  or  district  courts,    §   1547. 
docket  ( see  also  Docket  ) . 

call  and  order  of  the  Supreme  Court,  §  2044  et  seq. 

in  circuit  court  of  appeals,  §  2055. 

ten  cases  per  day,  §  2045. 

advancing  cases,  §  2046  et  seq. 

reinstatement,  §  2052. 

passing  of  cases,  §  2053. 

instructions  as  to  docketing,  §   1971. 

docketing  in  Supreme  Court,  §   1973. 

dismissal  for  failure,  §   1974. 

opposite  party's  right  to,   §   1975. 

rule  in  circuit  court  of  appeals,  §   1971. 
docketing  in  admiralty,  §   1977. 
motions, 

to  advance  on  docket,  §  2049. 
motion  days,  §  2057. 
form  and  contents,  §  2058. 
time  for  argument  of,  §  2059. 
notice  to  adverse  party,  §  20C0. 
submitted  on  briefs,  §  2061. 
to  dismiss  or  affirm,  §  2002. 
to  docket  or  dismiss,   §  2063. 
in  circuit  court  of  appeals,  §  20C4. 
in  admiralty  causes,  §  2065. 
copy  of  in  law  library,  §  2093. 
hearing, 

none  until  complete  record  filed,  §  2035. 
advancing  capital  cases,    §  2040. 

precedence  of  State  criminal   writs  of  error,   §  2041. 
of  general  appraisers'  cases,  §  2042. 
of  commerce  cases,  §  2043. 
criminal  cases  advanced,  §  2046. 
also  cases  once  adjudicated,  §  2047. 
and  cases  of  general  interest,  §  2048. 
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cases  heard  together,  §  2051. 

precedence   of   interlocutory   injunction   appeals,    §  2050. 

wlitre  iiiJpellaiit  may  proceed  to  hearing  ex  parte,  §  20!)8. 
adjournment, 

day  of,  in  Supreme  Court,  §  2095. 
argument, 

in  Supreme  Court,  §  2072. 

no  argument  three  days  before  adjournment,  §  2095. 

filing  of,  same  as  appearance,  §  2073. 

when  printed  arguuieiit  received  against  oral  argument,  §  2074. 

when  received  alter  submission,  §  2075. 

only  one  counsel  heard  if  no  opposing  argiunent,  §  2070. 

opening  and  close,  §  2077. 

only  two  to  a  side  heard,  §  2078. 

only  two  hours  allotted,  §  2079. 

orally  in  circuit  court  of  appeals,  §  2080. 
briefs, 

in  Supreme  Court,  §  20GG  et  seq. 

contents,  §  2067. 

of  appellee  or  defendant  in  error,  §  2068. 

errors  disregarded  if  not  specified,   §  2069. 

dismissal  for  want  of.   §  2070. 

when  received  after  submission,  §  2075. 

in  circuit  court  of  appeals,  §  2071. 

copy  of  in  law  library,  §  2093. 
acope  of  review. 

facts  tried  by  jury  reviewable  only  by  common  law  rules,  §  2081. 

Avliere  trial  jury  waived,  §  2082. 

error  in  ruling  plea  of  abatement  not  reversible,  §  2083. 

on  error  to  State  courts,  §   2084. 

on  appeal  from  Territories,  §  2085. 

restricted    in    admiralty    and    equity    to    objections    made    below,, 
§§  2086,  2087. 
further  proof, 

no  new  evidence  except  in  admiralty  or  prize,   §  2088. 

how  taken  in  Supreme  Coui  I,  §  2089. 

in  maritime  cases.  §  2090. 

in  circuit  court  of  appeals,  §  2091. 
disposal  of  cause, 

of  models  after  decision,  §§  2038,  2039. 

nature  of  relief  awarded,  §  2119. 

no  execution  issued  by  appellate  court,  §  2110. 

on  error  to  State  court,   §  2120. 

remand  to  proper  circuit  or  district  court,  §  2121. 

remand  in  capital  cases,  §  2122. 

in  circuit  court  of  appeals,  §  2123. 
dismissal. 

in  vp"-'ti(in  by  agreement,   §  2109. 

rule  1-1  circuit  court  of  appeals,  §  2110. 

where  no  appearance,   §§2111-2116. 

where  neither  party  ready  at  second  term,  §§  2117,  2118. 
opinions, 

of  Supreme  Court  recorded,  §  2105. 

originals   preserved,    §  2100. 

if  printed  deemed  recorded  when  bound,  §  3107. 

rule  in  circuit  court  of  appeals,  §  2108. 
decree,  interest  and  damages, 

entry  of  decree  in  second  circuit,  §  2134. 

damages  on  frivolous  appeal,  §§  2125,  2120. 
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in  admiralty,  §  2127. 
interest  on  affirmance,  §  2124. 

rule  as  to  damages  and  interest  in  circuit  court  of  appeals,  §  2128, 
rehearing  and  mandate, 

petition  and  contents,  §§  2129,  2130. 

mandate  on  dismissal,  §  2131. 

when  mandate  to  issue,  §  2132. 

mandate  on  determination  in  circuit  court  of  appeals,  §  2133. 

costs  inserted  in  mandate,  §§   1852,  1853. 

APPEAL  BONDS. 

see  also  .Supersedeas. 

form  of,  see  Fobms  on  Appeal  and  Ereob. 

on  appeal  direct  from  circuit  and  district  courts  to  Supreme  Court, 

§   1924. 
bond  in  error  and  on  appeal,  §  2009. 
none  required  of  United  States,  §  2010. 
security   for   appeals   from   revenue   decisions   of   board   of   appraisers, 

§  2011. 
in  admiralty  cases  in  second  and  ninth  circuits,  §  2023. 
none  required  of  trustee  in  bankruptcy,  §  2368. 
APPEARANCE. 

dismissal   or   affirmance   where   no   appearance    for   plaintiflf   in   error, 
§§  2111.  2112. 
dismissal  for  non-appearance  of  either  party,  §§  2113,  2114. 
in  equity, 

when  defendant  must  appear,   §  975. 
entry  of  appearance,  §  975. 
nominal  parties  defendant  need  not,  §  976. 
as  cure  for  defective  service  of  process  or  want  thereof,  §  8G0. 
APPRAISAL. 

State  laws  as  to,  before  execution  sale  apply, — procedure,  §   1S73. 
APPRAISERS. 

fees  of  on  execution  sale,  §  737. 
appeal  from  general,  §  140. 

ARBITRATION. 

in  bankruptcy, — choice  of  arbitrators, 

findings,  §  2322. 

what  application  for,  to  show,  §  2323. 
ARBITRATION  AND  AWARD. 

procedure  upon,  between  carrier  and  employees,  §  825. 

filing  award  and  exceptions,  §  825. 

judgment  and  appeal,  §  826. 
ARGUMENT. 

see  also  Appeal  and  Error. 

setting  plea  or  demurrer  in  equity,  for,  §  981. 

effect  of  failure  to  set,  §  982. 
none  allowed  three  days  prior  to  Supreme  Court  adjournment,  §  2005. 
before  Supreme  Court,  §§  2072-2079. 
before  circuit  courts  of  appeals,   §  2080. 
ARKANSAS. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [a], 
divided  into  two  districts,  each  having  three  divisions,  §  258. 
times  and  places  of  holding  circuit  and  district  courts,  §  315. 
venue  of  offenses  in  divisions  of,  §  406  [a]. 
transfer  of  civil  causes  by  consent  for  trial,  §  410  [a]. 

of  criminal  cases,  §  410  [b]. 
provisions  as  to  circuit  and  district  court   clerks  in,    §  569  [a], 
special  provisions  as  to  summoning  of  jurors  in.  §   1725. 
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ARIZONA. 

jurisdiction  of  Supreme  Court  on  appeal  from,  §  48  and  notes. 

ARMORIES. 

employees  exempt  from  jury  duty,  §   17CJ. 

ARREST. 

see  Warrant  of  Arrkst. 
in  admiralty,  in  personam,   §§   1203-1208. 
in  rem,  §  1210. 

possession  of  ship's  tacivle,  etc.,  §   1211. 
freight  money,  etc.,  brought  into  court,  §    1212. 
of  foreign  seamen  deserting,  §   1523. 
of  seamen  on  application  of  foreign  consul,  §   152.5. 
■of  Chinese  not  entitled  to  remain  in  United  States,  §  2405. 
of  ort'enders  against  United  States,  §   1537. 

to  be  taken  before  nearest  officer  for  hearing — complaint  to  be  at- 
tached to  warrant,   §   1538. 
of  persons  operating  illicit  distillery,  §   1541. 

United   States   commissioners   may  arrest   for   internal   revenue   viola- 
tions, §   1542. 

ARSENALS. 

employees  of  exempt  from  jury  duty,  §   1702. 

ASSAULT. 

suits  in  admiralty  for,  in  personam  only,  §   1245. 

ASSIGNEES. 

suits  by,  to  obtain  or  defeat  Federal  jurisdiction,   §  23. 

history  of  prohibition  against  suits  by,  §  23  [aj 
assignments  and  indorsement,  §  23  [e J. 
jurisdiction  of  suits  by,   §  2  [r]. 

ASSIGNMENTS  OF  ERROR. 

to  be  transmitted  on  appeal,  §   1954. 

rule  in  circuit  court  of  appeals,  §   1955. 
on  appeal  direct  to  Supreme  Court,   §   1930. 

to  circuit  court  of  appeals,  §   1931. 
forms  of,  see  Forms  on  Appeal  and  Error. 

ASSISTANTS  TO  DISTRICT  ATTORNEYS. 
see  District  Attorn  ey.s. 

ASSOCIATIONS. 

citizenship  of,  §  2  [t], 

ATTACHMENT. 

in  cases  of  conflicting  jurisdiction,  §   17  [f] 
remedies  by,  same  as  in  State  courts,  §  905. 
State  law  as  to  dissolution  of  applies,  §  90G. 
against  national  banks,  §  907. 
against  defendant  in  default  in  equity,  §  977. 
for  violation  of  injunction,  §   1117. 
in  State  court  unaffected  by  removal,   §   1153. 
in  admiralty,  in  personam,   §   1203. 
bond  for  dissolution  of,  in  admiralty,  §   1223. 
to  compel  payment  of  Supreme  Court  clerk's  fees,  §   1931. 
rule  in  circuit  courts  of  appeals,  §  1982. 

ATTACHMENT  BOND, 
see  also  Bond. 
new  sureties  upon  in  admiralty,  §   1224. 

ATTENDANCE  OF  WITNESSES. 

see  Witnesses  ;  Taking  of  Testimont. 
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ATTORNEY  GENERAL. 

judicial  officer's  accounts  submitted  to,  §  451. 

supervisory  power  of,  over  judicial  officers'  accounts,  §  452. 

to  require  clerks  to  account  for  moneys,  §  606. 

designation  of  marshal's  residence  by,  §  624. 

to  sue  for  rebate  penalties,   §   1369. 

to  represent  government  in  proceedings  under  Bowman  act,   §   1477, 

to  designate  place  of  residence  of  district  attorney,  §  507. 

to  supervise  district  attorneys  and  marshals,  §  551. 

to  retain  counsel  to  assist  district  attorneys,  §  552. 

to  provide  other  departments  with  counsel,  §  553. 

to  supervise  accounts,  §  557. 

to  represent  United  States  in  claims  against,  under  act  of  1887,  §  1481. 

to  report  to  Congress  on  claims  against  United   States  under  act  of 

1887,  §   1489. 
service  of  petition  on,  in  Indian  depredation   claims,  and  defense  hy, 

§   1493. 
assistant  to  be  appointed  in  Indian  depredation  claims,  §   1502. 
designation  of  penitentiary  by,  §  1620. 
to  contract  for  prisoners'  subsistence,  etc.,  §   1621. 
to  designate  house  of  refuge  and  contract  for  subsistence  of  juvenile 

offenders,  §  1624. 
to  supervise  Federal  prisons,  §   1629. 

to  designate  prisons,  and  transfer  prisoners,  §§   1630,  1631. 
duty  as  to  bankruptcy  statistics,  §  2224. 

ATTORNEYS. 

see  Attorneys  axd  Counsellors. 

fees  of,  §  716. 

liable  for  fees  vexatiously  increased,   §   1838. 

service  on  in  bankruptcy,   §  2219. 

conduct  of  proceedings  in  bankruptcy  in  person  or  by,  §  2219. 

ATTORNEYS  AND  COUNSELLORS. 

se  also  FEES;    District  Attorneys;    Solicitors  and  Pboctoes;    At- 
torney-General  ;  Solicitor-General. 

admission  to  practice  before  Supreme  Court,  §  487. 
oath  on  admission,  §  489. 

admission  of  women  to  practice  before  Supreme  Court,  §  490. 

admission  to  practice  before  circuit  court  of  appeals,  §  491. 

admission  in  circuit  and  district  courts.  §  492. 

parties  may  plead  their  own  cases,  §  493. 

right  of  accused  to  counsel,  §  494. 

attorney  may  be  requested  to  represent  poor  person,  §  495. 

officers  forbidden  to  practice,  §  496. 
penalty,   §  497. 

members  of  Conga-ess  not  to  practice  in  Court  of  Claims,  §  498. 

Federal  officers  xwiy  not  act  for  claimants  against  United  States,  §  499. 

heads  of  departmtents  not  to  employ  counsel,  §  500. 

Indians  may  have  counsel  in  suits  against  United  States  for  depreda- 
tions, §     501. 

attorney-general  to  provide  departments  with  counsel,  §  553. 

restrictions  on  payment  of  special  counsel  fees,  §  554. 

appointment  and  oath  of  special  counsel,  §  555. 

special  counsel  may  be  authorized  to  conduct  proceedings  in  any  dis- 
trict, "§  5571/0. 

rules  respecting  suits  where  United  States  are  parties,  §  550. 

AUCTIONEERS. 

commissions  of  in  prize  cases,  §  1 332. 
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in  admiralty,  in  cases  of  arrest,  §   1205. 

when  to  be  taken,  §   I'iOC. 

result  where  imprisonment  for  debt  abolished,  §   1207. 

reduction  of,   §   1208. 
of  property  seized  under  revenue  laws,   §   1517. 

in  vacation,  §   1519. 
of  property  seized  under  customs   laws,    §   1303. 
of  persons  operating  illicit  distillery,  §   1541. 
excessive,  prohibited,  §   1543. 
admitted  in  cases  not  capital,  §   1544. 
in  capital  cases,   §   1545. 
on  appeal  to  Supreme  Court  from  State  court.  §   154G. 

from  circuit  and  district  courts,  §   1547. 
on  appeal  to  circuit  court  of  appeals.  §   1548. 
surrender  of  accused  by  his  bail,  §   1549. 
when  increase  requirecl,  §   1550. 

commitment  for  want,  §   1550. 
when  penalty  of  recognizances  may  be  remitted,   §   1551. 
in  suits  for  duties  and  penalties,  §   1552. 
defendant  giving  in  one  district  committed  in  another,   §§   1553,  1554. 

discharge  of  bail,  §   1553. 
taken  bj'  commissioners  in  civil  cases,  §   1555. 
calling  of  in  Kentucky,  §   1550. 
when  clerks  may  take  recognizances  of  special  bail  de  bene  esse,  §   1557. 

BAIL  BOND. 

see  also  Bond. 

new  sureties  upon  in  admiralty,  §   1224. 

BANKRUPTCY. 

see  also  Referees  in  Bankruptcy;  Teustees  in  Bankeuptcy;  Baxk- 

BUPTCY   FOBMS. 

what  law  administered,   §   11  [e]. 
Federal  jurisdiction  exclusive,   S   15  [1] 
concurrent  and  conflicting.  §     17  [d]. 
injunction  against  State  court  proceedings,  §  20  [f]. 
who  may  become — voluntary,  §  2226. 
involuntary,   §  2227. 
partnerships,  §  2228. 
examination  of,  §  2315. 
to  submit  to  examination,  §  2295. 
when  required  to  attend,  §  2290. 
actual  expenses  when  paid.   §  229G. 
jurisdiction  of  district  court.   §  210. 
jurisdiction  prescribed,  §  2200. 
in  general.   §  2200  [a]- [b]. 
to  adjudge  bankrupt.  §  2200  [c]. 
to  appoint  receivers — collect  assets.   §  2200  [d]. 
to  close  estates,  confirm   referees'  findings  and  determine  ex- 
emptions,  §  2200  [e]. 
to  make  and  enforce  orders,   §  2200  [f]. 
power  of  courts  to  issue   process,    §  850. 
contempt   power.    §  809. 
efTect  of  bankruptcv  on  pending  suits — limitation  of  suits  against 

the  trustee,  §  2201. 
courts  in  which  trustee  shall  sue,  §  2202. 

of  suits  for  recovery  of  property  fraudulently  conveyed,  §  2203. 
extent  of  circuit  court's  jurisdiction,  §  2204. 
concurrent  jurisdiction   of  offenses,    §  2205. 
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BA:NKRUPTCY— Continued, 
procedure  in  general, 

Supreme  Court  to  prescribe  rules,  forms  and  orders.  §  2206. 
proceeding  to  conform  to  equity  or  law  practice  as  case  may  be, 

§  2207. 
prescribed  forms  to  be  followed,  §  2208. 

designation  of  newspapers  for  publication  of  notices,  §  2209. 
mode  in  which  time  to  be  computed,  §  2210. 
oaths  and  affirmations,  §  2211. 
duties  of  clerk,   §  2212. 

as  to  indexes  and  certificates,   §  2213. 
compensation  of  clerks,  §  2214. 

what  covered  thereby,  §  2215. 
bankruptcy  docket,  §  2216. 
filing  and  indorsement  of  papers,  §  2217. 
proces.s — blanks  furnished  referees,  §  2218. 
conduct  of  proceedings  in  person  or  by  attorney — indorsements, — 

service  on  attorney,  §  2219. 
duty  to  advance  monev  or  indemnify  for  expenses — repayment  out 
of  estate,  §  2220. 
order  as  to  pajmient  of  fees  after  filing  petition,  §  2221. 
marshal's  fees,    §   2222. 

marshal   to   return   sworn   accounts   of   actual   and   necessary   ex- 
penses,   §   2223. 
duty  of  Attorney  General  as  to  statistics,  §  2224. 
duty  of  officers  to  transmit  statistics,   §  2225. 
who  may  become  bankrupts, — voluntary,   §  2226. 
involuntary,  §  2227. 
partnerships,   §   2228. 
death  or  insanity  of  bankrupt  not  to  abate  proceedings,  §  2229. 
attorney's   fees   in  bankruptcy,   §   2334. 
removal  of  bankrupt,  §  1539, 
petition, 

to  be  in  duplicate,  §  2209. 

contents,  §  2269  [b]. 
plainly  printed,  §  2270. 
amendment  of,   §  2272. 

no  dismissal  without  notice  to  creditors,    §   2273. 
who  may  file  vohnitary  petition,   §  2274. 
what  creditors  may   file  involuntary,    §   2275. 

proceeding  where   petition   by   less  than   three  creditors   con- 
troverted, §  2276. 
relatives  excluded  in  computing  number,   §  2277. 
other  creditors  may  join  or  oppose  petition,  §  2280. 
pleadings  to  be     verified,   §  2281. 
proceedings  where  two  petitions  filed — priority  and  consolidation. 

§  2282. 
petitions  in  different  districts,  priorities,  amendments  and  trans- 
fers,   §   2283. 
voluntary  petition — hearing  and  reference,   §   2293. 
right  of  partner  to  resist  A-ohmtary  petition  by  partnership.  §  2294. 
schedules  of  bankruptcy  property  to  be  filed.  §  2271. 
filing  of  schedule  in  involuntary  bankruptcy,   §  2291. 
amendment  of  schedules,  §  2272. 
service  and  return  day  of  process  in  involuntary  bankruptcy,   §  227S. 

time  when  bankrupt  to  appear  and  plead,   §   2279. 
transfer   and    consolidation    of    causes,    §    2284. 
issues  and  hearing,   §  2285. 
reference  to  referee  if  judge  absent,  §  2280. 
adjudication  on  default,   §   2287. 
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BANKRUPTCY— Continued, 
jury  trial, 

right  to  if  demanded.   §  2288. 
proceedings  if  no  jury  in  attendanee,  §  228!). 
general  provisions  as  to  right  to  jury  apply,  §  2290. 
costs  in  contested  adjudications,  §  2292. 

bankrupt  to  submit  to  examinations — exemption  from  criminal  prose- 
cutions, §  2295. 
wlien  required  to  attend — actual  expenses  when  paid,   §  229G. 
creditor's  claims, 

proof  and  allowance,   §   2303. 

form  and  contents  of  depositions  to  prove  debts,  §  2304. 
proof  and  notice  on  assigned  claims,    §   2306. 
proof  of  contingent  claims.    §  2307. 
re-examination  of  claims  filed,   §  2309. 
transmission  of  proved  claims  to  clerk.   §  2310. 
proof  of  execution  of  letter  of  attorney  and  assignment,  §  2308. 
meetings 

of  creditors  v>heji  and  how  called  and  held.  §  2311. 
special  meetings.   §  2312. 

mode   of    voting   and    those    entitled.    §    2313. 
notices  to  creditors — when  and  how  given,  §  2314. 
creditors  may  designate  place  to  which  notice  he  sent,  §  2305' 
administration 

of  partnership  estate,   §  2329. 

jurisdiction  over  one  partner  sufficient,  §  2330. 
distribution  of  expenses,  §  2331. 
payment  of  debts  and  disposal  of  surplus,  §  2332. 
administration  where  all   partners  not  bankrupt,   §  2333. 
examination  of  bankrupt  and  others,   §   2315. 
sale   of   property,    §   2317. 

sale   of   property   pending   adjudication — bond,    §    2316. 
redemption  of  property,  §  2318. 
pajTuent  of  moneys  deposited,  §  2319. 
imprisoned  debtors.   §  2320. 
power  of  trustees  to  compromise,  §  2321. 
arbitration.    §    2322. 

what  application  for  to  show,   S  2323. 
discharge, 

application  for — time  for  filing,   §  2324. 
petition,   §  2325. 

opposition  to  discharge  or  composition,   §  2326. 
application,  when  granted,   §  2327. 
revocation  of,  §  2328. 
evidence, 

existing  law  as  to  depositions  applies,  §  2345. 

upon  whom  notice  of  taking  to  be  served.  §  2346. 
certified    copy    of    order    approving    trustee's    bond,    evidence    of 

title,   §   2347. 
effect  of  order  as  to  composition  or  discharge  as  evidence,  §  2348. 
order    confirming    composition    as    revesting    title    and    as    notice 

when  recorded,   §  2349. 
taking  of  testimony  before  referee,  §  2350. 
proceedings  before  referees, 
contempts,   §   2335. 
referee's  records,   §  2336. 
absence  or  disability,  §  2337. 
referee's    duties,    §   2338. 
time  and  place  of  proceedings,  §  2339. 

certain  matters  to  be  heard  by  judge  but  referee  to  report  facts, 
§   2340. 
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BANKRUPTCY— Continued. 

when  papers  to  be  filed  after  reference,  §  2341. 
orders  of  referee,  §  2342. 

review  of,   by  judwe.    §  2343. 
general  and  special  references,  §   2344. 
proceedings  without  reference,   §   2344. 
certified  copies  of  referee's  proceedings  as  evidence.   §   1813. 
attendance  of  witnesses  outside  state,  §  1754. 
jurisdiction  on  appeal, 

of  the  circuit  court  of  appeals,  §  86. 

appellate  courts  to   have  same  jurisdiction   in  controversies  aris- 
ing in  bankruptcy  proceedings  as  in  other  cases,   §  2360. 
special  appellate  jurisdiction  of  circuit  courts  of  appeals,  §  2361. 
review  of   proceedings   in   law,    §   2361  [a], 
petition  and  procedure,  §  2361  [b]. 
in  the  first  circuit.  §  2361  [c]. 
in   the   fourth   circuit,    §   2361  [d]. 
when  appeal  in  equity  lies  to  circuit  court  of  appeals,  §  2362. 
appeals   in  general,    §   2362  [a]. 

what  appeals  may  be  taken,  time  for  taking,  §  2362  [b]. 
appeals  to  Supreme  Court,  §  61. 
review  by  Supreme  Court  of  decisions  aflfecting  privileges  under 

bankruptcy  laws,    §   38  [s]. 
when  appeal  lies  to  Supreme  Court  in  allowance  or  rejection  of 
claims,   §  2363. 
procedure   on   appeal, 

appeals  to  circuit  courts  of  appeals,  how  allowed  and  regulated, 

§   2364. 
allowance  and  time  for  taking  appeals  to  Supreme  Court,  §  2365. 
findings  of  fact  and  conclusions  of  law — other  papers   in   record, 
§   2366. 
when  case  may  be  certified  to  Supreme  Court,   §   2367. 
no  bond  required  of  trustee,   §  2368. 
duty  of  attorney  general  as  to  statistics,  §  2224. 
of  officers  to  transmit  statistics,   §  2225. 
of  clerk  to  keep  indexes,  §  386. 

BANKRUPTCY  FORMS. 

debtor's  petition.  F.   328. 
partnership  petition,  F.  329. 
creditor's   petition,   F.   330. 

order  to  show  cause  in,  F.  331. 
subpania  to  alleged  bankrupt,  F.  332. 
denial  of  bankruptcy,  F.  333. 
order  for  jury  trial,  F.  334. 
special  warrant  to  marshal,  F.  335. 
bond  of  petitioning  creditor,  F.  336. 
bond  to  marshal,  F.  337. 

adjudication  that  debtor  is  not  bankrupt,  F.  338. 
adjudication  of  bankruptcy,  F.  339. 
appointment,  oath  and  report  of  appraisers,  F.  340. 
order  of  reference,  F.  341. 
order  of  reference  in  judge's  absence,  F.  342. 
referee's  oath  of  office,   F.   343. 
bond  of  referee,  F.  344. 

notice  of  first  meeting  of  creditors,  F.  345. 
list  of  debts  proved  at  first  meeting,  F.  346. 
general   letter  of  attorney   in   fact   when   creditor   not   represented   by 

attorney  at  law,  F.  347. 
special  letter  of  attorney  in  fact.  F.  348. 
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appointment  of  trustee  by  creditors,  F.  349. 

by  referee,  F.  350. 

notice  of  appointment,  F.  351. 

bond,  F.  352. 

order  approving  bond.  F.  353. 
order  that  no  trustee  be  appointed,  F.  354. 
order  for  examination  of  bankrupt,  F.  355. 
examination  of  bankrupt  if  witness,   F.   356. 
summons  to  witness,  F.  357. 
proof  of   unsecured  debt,   F.   358. 

of  secured  debt,  F.  359. 

of  debt  due  corporation.  F.  360. 

of  debt  by  partnership,  F.  361. 

of  debt  by  agent  or  attorney,  F.  362. 

of  secured  debt  by  agent,  F.  363. 
aflidavit  of  lost  bill  or  note,  F.  364. 
order  reducing  claim,  F.  365. 

expunging  claim,  F.  366. 
list  of  claims,  etc.,  to  be  recorded  by  referee  and  delivered  to  trustee, 

F.  367. 
notice  of  dividend,  F.  368. 

petition  and  order  for  sale  by  auction  of  real  estate,  F.  369. 
petition  and  order  for  redemption  of  property  from  lien,  F.  370. 
petition  and  order  for  sale  subject  to  lien,  F.  371. 
petition  and  order  for  private  sale,  F.  372. 

for  sale  of  perishable   property,   F.  373. 
trustee's  report  of  exempted  property,  F.  374. 
trustee's  return  of  no  assets,  F.  375. 
account  of  trustee,  F.  376. 
oath  to  final  account  of  trustee,  F.  377. 
order  allowing  account  and  discharging  trustee,  F.  378. 
petition  for  removal  of  trustee,  F.  379. 
notice  of  petition  for  removal  of  trustee,  F.  380. 
order  for  removal  of  trustee,  F.  381. 
order  for  choice  of  new  trustee,  F.  382. 
certificate  by  referee  to  judge,  F.  383. 
bankrupt's  petition  for  discharge,  F.  384. 

order  of  notice  thereon,  F.  385. 
specification  of  grounds  of  opposition  to  discharge,  F.  386. 
discharge  of  bankrupt,  F.   387. 

petition  for  meeting  to  consider  composition,  F.  388. 
application  for  confirmation  of  composition,  F.  389. 
order  confirming  composition,  F.  390. 
order  of  distribution  on  composition,  F.  391. 
certificate  of  referee  to  district  judge,  F.  392. 

order  of  court,   F.   393. 
trustee's  petition  on  appeal  on  allowed  claim,  F.  394. 

citation,   F.   395. 

assignment  of  errors,   F.   396. 

certificate  of  Supreme  Court  justice,   F.   397. 

assignment  of  errors  in   Supreme  Court,  F.  393. 

petition  for  appeal,   F.   399. 

assignment  of  errors,  F.  400. 
bond,  F.  401. 
citation,  F.  402. 

BILL  OF  EXCEPTIONS. 

See  also  Appeal  and  Error. 

for  forms,  see  Forms  on  Appeal  and  Errob. 
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BILL  OF  EXCEPTIONS— Continued, 
bill  and  authentifation,   §   19.32. 

allowance  and  filing,  how  regulated,  §   1932  [a], 

what  to  contain.   §   1932  [b]. 

to  be  signed  during  term,  §   1932  [c]. 

signature  sufficient  autlientication,  §   1932  [d]. 

wliat  constitutes  disability,  §   1932  [e]. 
general  exceptions  to  instructions  not  allowed,  §  19.53. 

exceptions  to  be  distinctly  stated,   §   1933  [b]. 

must  be  taken  before  jury,  §   1933  [c]. 
necessity  for  an  appeal  from  territorial  courts,  §   1901  [c], 

BARROW  V.  HUNTER. 

case   considered,    §    19  [a]. 

BENEFICIARIES. 

when  trustees  may  be  sued  in  equity  without  joining,   §   1021. 

BIGAMY. 

special  causes  of  jury  challenges  in  cases  of,  §   1718. 

BILLS   IN   EQUITY. 

form  of,  see  Equity  Forms  ;  forms  in  equity  patent  suits,  see  Patents. 

see  Bills  of  Review;  Bills  of  Supplemei\tt ;  Ceoss-Bills. 

ancillary  bills  not  original,   §   3  [k]. 

introductory  part,    §    944. 

narrative  part  and  prayer,  §  945. 

what  formal  parts  may  be  omitted,   §  946. 

averment  as  to  nonjoinder  of  parties,   i;  947. 

prayer  for  process,  §  948. 

signature  of  counsel,  §  949. 

interrogatories,  §  950. 

must  be  numbered,  §  951. 

footnote  respecting  deemed  part  of  bill,  §  952. 
necessary  allegations  of  stockholder's  bills,  §  953. 
necessity  for  succinctness,  etc.,  §  954. 

exceptions  for  impertinence  and  scandal,  §  955. 
creditors'  bill  against  national  bank  stockholders,  §  964. 
limit  to   taxable   costs   on,    §    965. 
amendment  of  bill  before  plea,  demurrer,  or  answer,  §  956. 

amendment  after,   §   957. 
special  replication  not   permissible,   §  958. 
permission  to  amend  when  lost,   §  959. 
amendment  where  demurrer  or  plea  allowed,  §  986. 
new  or  supplemental  answer  after  amendment,   §   1007. 
to  enforce  issue  of  patent,  §   11G8. 

BILL  OF  COSTS. 

how   taxed,    §    1839. 
to  be  sworn  to,  §  1840. 

BILLS  OF  DISCOVERY. 
See  Discovery. 

BILL  OF  EXCEPTIONS. 

bill  and  authentication,   §   1932. 

general  exceptions  not  allowed,  §  1932. 

BILL  OF  REVIEW. 
See   §   1099. 

BILLS  OF  REVIVOR. 

proceedings  thereon,  §  960. 

need  not  repeat  allegations   of  original,    §   902. 
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BILL  OF   SUPPLEMENT. 

proceedings  thereon.   §  JXJL 

need  not  repeat  allegations  in  original,  §  9G2. 

BLANK  CERTJ  FICATE8. 

of  naturalization,  clerk's   dutj^  to  keep,    §   239o. 

BOARD  OF  GENERAL  APPRAISERS. 

jurisdiction  over  revenue  decisions  of.   §   140. 
circuit  court  always  open  on  appeal  from,  §  367. 

appeal   to   circuit   court  of   appeals,   from   circuit   court   decisions,   re- 
viewing revenue  decisions  of,   §  79. 

BOND. 

see  also  Stipulation;  Bottomky  Bonds. 

ancillary   jurisdiction   to   enforce    liability   upon,    §    3  [g], 

in  admiralty,  marshal  on  receiving  to  stay  seizure,  §  1229. 

in  State  court  unaffected  by  removal,   §   1153. 

of  circuit,  district  and  Supreme  Court  clerks,   §  572. 

of  Court  of  Claims  clerk.  §  573. 

of  deputy  circuit  and  district  court  clerks,  §  574. 

increase  of  clerk's  bond,   §  575. 

amount  of  judgment  for  sum  due  in  equity  on,   §   1858. 

on  injunctions,  §   1113. 

provisions  as  to,  of  referees  and  trustees  in  bankruptcy,   §  2258. 

certified  copv  of  order  approving  bankruptcy  trustees,  as  evidence  of 

*  title,  S  2347. 
in  sale  of  property  in  bankruptcy  pending  adjudication,  §  23 IG. 
in   admiralty    for    dissolution    of   attachment,    and    execution    thereon, 

§   1223. 
on  removal,  conditioned  to  enter  record,  etc.,    §    1137. 

state  court  should  receive  and  proceed  no  fartht-r,  §  1138. 
forms  in  admiralty, 

to  obtain  release  of  ship,  F.  1S7. 

for  appearance,  F.   188. 

bottomry,   F.    189. 

respondentia,  F.   190. 
forms  in  bankruptc_y. 

of  petitioning  creditor,  F.  33G. 

to  marshal,  F.  337. 

of  referee,  F.  344. 

of  trustee,  F.  352. 

order  approving,  F.  353. 

bond  on  assignment  of  errors  on  appeal,  F.  401, 
form  of,  on  restraining  order,  F.  613. 

on  removal  of  causes,  F.  818. 
for  appeal  bonds,  see  Forms  on  Appeal  and  Eerob. 

BOOKS. 

compelling  production  of  under  dedimus,  §  1768. 

BOTTOMRY  BONDS. 

suits  on,  generally  in  rem  only,   §   1247. 

BOWMAN  ACT. 

procedure  under,   §   147G. 

averment  of  loyalty,  §   147G. 

attorney   general    to    represent   government,    §    1477. 

parties  in  interest  may  testify,  §  1478. 

repoTt  of  court  to  Congress,    §   1479. 
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BRIDGES. 

appeal  to  Federal  Supreme  Court  of  suits  for  failure  to  alter,  §  60. 
district  attorney  to  prosecute  owner  of  obstructing  bridge,  §  542. 

BRIEFS. 

in  Supreme   Court — time  of   filing — appellant's   brief,    §   2066. 

what   to   contain,    §    2067. 

brief  of  appellee  or  defendant  in  error,  §  2068. 

errors  not  specified  to  be  disregarded,  §  2069. 

cases  dismissed  where  parties  in  default,   §   2070. 
in  causes  before  circuit  courts  of  appeals,   §   2071. 
motions  in  Supreme  Court  submitted  on,  §  2061. 

none  allowed  three  days  prior  to  Supreme  Court  adjournment,  §  209f 
copies  of,  to  be  deposited  in  Supreme  Court  library,  §   201)3. 
printing  of,   as   taxable   costs,    §    1854. 

BURDEN  OF  PROOF. 

on  claimant  in  seizure  for  duties,  §  1513, 

CALIFORNIA. 

divided  into  two  districts,  one  having  two  divisions,  §  250. 

liens  and  records  of  judgments  unaffected  by  the  creation  of  new  dis- 
trict in,   §  1804. 

times  and  places  of  holding  circuit  and  district  court,  intermediate 
and  special  terms  and  adjournments,   §  316. 

intermediate  district  court  terms  in,  §  361. 

provisions  as  to  circuit  and  district  court  clerks  in,   §  569  [a]. 

fees  and  compensation  of  circuit  and  district  clerks,   §   580. 

provisions  as  to  circuit  and  district  court  records  in,  §  381  [a]. 

venue  of  offenses  in  divisions  of,   §  406  [a]. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [a], 
rules  in  northern  and  southern  districts,  see  Appendix  I,  F. 

CAPITAL  CASES. 

all  to  be  remitted  to  circuit  court,  §   1592. 

place  of  trial  in,   §  427. 

time  for  indictment  in,  §  884. 

bail  in,  §  1545. 

accused  to  have  copy  of  indictment  and  list  of  witnesses,  §  1586. 

to  have  counsel  and  witnesses,  §  1587. 
time  for  writ  of  error  in,  §   1914. 
error   in,    §    1936. 
writ  of  error  as  supersedeas  in,  §  2016. 

postponement  of  execution,  etc.,  §  2017. 
writ  of  error  to  Federal  Supreme  Court  on  conviction  in,  §  59. 
review   by    Supreme    Court   of    conviction   of,    in    circuit    and   district 

court,    §   42  [f]. 
advancing  to  liearing  on  appeal,  §  2040. 
transmission   and  docketing   on   appeal,    §    1957. 
remand  after  decision  in  Supreme  Court  on  writ  of  error  in,  §  2122. 

CAPTURED  AND  ABANDONED  PROPERTY, 
claims   for,    §   233. 

CARRIERS. 

State  laws  as  to,  followed,   §   10  [e]. 

when  not  followed,   §   10  [t]. 
venue  of  proceedings  against  for  discrimination,   §  431. 
of  proceedings  by,  against  commerce  commission,  §  432. 
of    forfeiture    proceedings    for    violation    of    commission's    orders, 
§   433. 
district  attorney  to  prosecute  suits  against  for  violation  of  published 
rates,    §    539. 
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procedure  upon  arbitration  and  award  between  carrier  and  empIoyees> 

ii    825. 
filing  award  and  exceptions,  §  825. 
judpnent  and  appeal.   S  82(1. 
peremptory  mandamus  to  compel  equal   facilities,   §   840. 
remedy  merely  cumulative,  §  847. 
mandamus  to  compel  publication  of  rate  schedules,  §  848. 

form  of  issuance,   §  849. 
proceeding  by  commission  against,  for  discrimination,   §   1359. 
process  to  enforce  publislied  rates.  §   1360. 
suits  by  injured  party  for  damages  not  precluded,  §  13G1. 
proceedings  against  for  failing  to  obey  commission's  order,   §§   134S- 

1352. 
proceedings   against   for   violation   of   commission's   orders   other   than 

for  damages.   §§   1353-1355. 
time  for  bringing  suits  against,  under  act  of  1900,  §  892. 
CASES. 

defined,    §    2  [d]. 
moot  questions,  §  2  [e]. 

when  '"arise  under"  Federal  laws,   §  2  [f]. 
involving  ambassadors,   §   2  [h]. 
CERTIFICATE  OF  ABSENCE. 

to  whom  sent  in  absence  of  United  States  judge,  §  477. 
CERTIFICATES. 

in   naturalization   proceedings, 
to   be   numbered,    §   2397. 
proceedings  for  cancellation  of,  §  2308. 
cancellation  where  holder  leaves  country,  §  2399. 
copies  of  order  of  cancellation,  where  sent,  §  2400. 
provisions   as   to   cancellation   applicable   to   existing    certificates^ 

§   2401. 
as  evidence,  §  2402. 
CERTIFICATION. 

of  fees  and  costs  in  extradition  cases,  §   1659. 

records   certified   from   circuit  to   district   courts   in   certain   states,    § 

1800. 
of  bankruptcy  referee's  records,  §  2336. 
CERTIORARI. 

review  by  Supreme  Court  of  circuit  court  of  appeals  final  decisions. 

by,  §  41. 
from   Supreme   Court   to   Court   of   Appeals   of   District   of   Columbia. 

§  46. 
review  by  Supreme  Court  of  trademark  cases,  §  65. 
issuance  of  writ  on  review  by  Supreme  Court,  by,  of  circuit  court  of 
appeals  decisions  made  final,  §  41  [b], 
eflfect  of  writ  and  scope  of  review,  §  41  [c]. 
of  State  court  for  copy  of  record  on  removal,  §  1141. 
to  State  court  on  removal,  in  cases  of  revenue  officers  or  laws,  §   1140.. 
in   aid  of  habeas  corpus,    §    1670  [d]. 
for  diminution   of  record,   §    1997. 

CHALLENGES. 

to  jurors  in  suits  \mder  navigation  laws,  §   1530. 
peremptory  to  jurors,  §  1715. 

excess  to  be  disallowed,   §   1710. 
in  bigamy  cases.   §   1718. 
in    summary    trials,    §    1717. 
CHAMBERS. 

power  of  equity  judge  at,  as  to  orders,  ?  939. 
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CHARGES. 

several  in  one  indictment,  §  157S. 

CHIEF  JUSTICE. 

When  to  designate  additional  district  judge  to  assist  with  accumulated 

business,    §    174. 
certificate  by,  to  show  Federal  question,  §  38. 

CHILDREN. 

of  deceased  applicant,  naturalization  of,   §  2387. 

CHINA. 

appeals   to   Supreme   Court   of   decisions   of    United    States   courts   in. 

§  66. 
appeal  to  circuit  court  of  appeals  from  United  States  courts  in,  §  88. 
procedure  on  appeal  from  United  States  courts  in  China,  §  1889. 

-CHINESE. 

marshal's  duty  in  deportation  of,  §  053. 

CHINESE  EXCLUSION. 

fees  of  United  States  commissioners  in  cases  under,  §  724. 
removal  of   Chinese   not   entitled   to   be   or   remain   in   United   States. 
§   2404. 

procedure  on  arrest  and  removal,  §  240.5. 

photograph  of  Chinese  to  be  attached  to  bail  bond,  §  2406. 

coramisioner,  how   designated,    §  2407. 
fees,   §   2408. 
iorms, 

affidavit  of  complaint   against   Chinese   unlawfully  within   United 
States,  F.  50. 

warrant  to  apprehend,   F.   51. 

findings,  order  and  judgment,  F.  52. 

notice  of  appeal,  F.  53. 

order  to  take  depositions,  F.  54. 

judgment  of  reversal,   F.   55. 

bill  of  exceptions,  F.  56. 

petition   for   writ   of  error,   F.   57- 

assignments  of  error,  F.  58. 

joinder   in   error,   F.    59. 

-CHOSES  IN  ACTION. 

suits  for  contents  of,   §  23  fb]. 

instruments  payable  to  bearer  and  not  mado  by  corporation.  §  23  [d]. 

CIRCUIT   COURTS. 

denial  of  jurisdiction  of,  in  National  Bank  cases,  §  24  [a]. 

when  jurisdiction  deemed  in  issue  on  appeal  from,  direct  to  Supreme 

Court.  §  42  [b]. 
times  and  places  of  holding,  §  313. 

see  also  under  particular  states. 
always  open  in  equity  for  certain  purposes,   §  365. 
always  open  for  certain  commerce  proceedings,   §  366. 
always  open  for  appeals  from  general  appraisers,  §  367. 
particular  provisions  as  to  records  of,  in  various  districts,  §  381. 
admission  to  practice  in,   §  492. 
criers,  §  687. 
jury  attendants,   §   687. 
power  to  make  rules,    §   805. 

to  make  equity  rules,   §   806. 
may  certiorari  State  court  for  record  on  removal,  §  1141. 
causes  removed  thereto,  to  proceed  as  if  originally  instituted.   §   1157. 
power  of,  to  ])rescribe  admiralty  practice  and  procedure,   §   1107. 
bail  on  appeal  to  Supreme  Court  from,   §    1547. 
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when  indictment  transferi'ed   from,   to  district  courts  and  vice   versa, 
§    1590. 
in  cases  involving  difficult  questions  of  law,  §  1591. 
'   all  capital  cases  to  be  remitted  to,  §  1592. 
may  issue  habeas  corpus,   §   1670. 

juries  of  interchangeable  with  district  court,  §   1721. 
records  certified  from,  to  district  courts  in  certain  States,  §  1800. 
no  costs  to  plaintiff  in,  where  recovery  below  certain  sum,  §  1827. 
extent  of  jurisdiction  in  bankruptcy,   §  2204. 

concurrent  jurisdiction  of  offenses,  §  2205. 
jurisdiction  on   removal  on  ground  of   prejudice  or   local  influence,   § 
136. 
in   general,    §    136  [a], 
citizenship,    §    136  [b]. 
application   for   removal.   §    136  [c]. 
removal  to  be  before  State  court  trial,   §   136  [d]. 
showing  of  prejudice  or  local  influence,  §  136  [e]. 
must  appear  that  defendant  can  obtain  no  justice  in  State  court, 

§   136  [f]. 
jurisdiction  on  removal  of  separable  controversies,  §  135. 
separable  controversies,  §   135  [b]. 

where  action  is  joint  and  several,   §   135  [c]. 
suit  against  corporation  and  its  employees,  §   135  [cc]. 
sham  joinder  of  co-citizen  defendant,  §  135  [ccc]. 
controversies  in  particular  cases,  §   135  [d]. 
suits  concerning  liens,  §   135  [e], 
proceedings   concerning  writs,   §   135  [f]. 
suits  in  ejectment  and  to  quiet  title,  §   135  [g]. 
condemnation  proceedings,   §   135  [h]. 
separable  controversy,  how  to  appear,  §   135  [i]. 
petition  for  removal,   §   135  [j]. 
who  may  remove,   §   135  [k]. 
Avhole   suit   removed,    §    135  [1]. 

jurisdiction  on  removal  of  causes  arising  under  Federal  Constitu- 
tion, treaties  or  laws,  §  133. 
removal    where    suits    involve    Federal    questions — in    general,    § 
133  [a], 
suits  by  and  against  National  Bank  receivers,  §  133  [b]. 
against  Federal  corporations,  §   133  [c]. 
against   Federal   court   receivers,    §   133  [d]. 
Federal    question    must    appear    from    plaintiff's    own    statement. 

§    133  [e]. 
amount  in  controversy,   §   133  [f]. 
by    whom    removal    had,    §    133  [g]. 
jurisdiction  on  removal  where  United  States  are  parties,  diverse 

citizenship,   or   land   grants,    §    134. 
what   suits   removable,    §    134  [b]. 
who  may  remove  for  diverse  citizenship,  §  134  [c]. 
all  defendants  must  join,  §  134  [d]. 
diversity  of  citizenship,  how  to  appear,   §   134  [e]. 
amount    in   controversy,    counterclaim,    §    134  [f], 
how  amount  made  to  appear,  §   134  [g]. 
averments   in   removal   petition,    §    134  [h]    [i]. 
«stablishment  of,  in  various  states,  §  103. 
by  whom  to  be  held,  §   104. 
judges  of,  may  sit  apart,  §  100. 

courts  held  at  same  time  in  different  districts, _  §   108. 
suit  transferred  to  other  circuit  court  on  disability,  §  112. 
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when  such  causes  certified  back,  §   113. 

justices  may  hold  courts  of  other  circuits  on  request,   §   114. 

in  case  where  no  justice  is  allotted  to  circuit,  §   115. 
when  district  court  matters  to  be  certified  and  disposed  of  in  circuit 
court,   §    116. 
matters    subsequent    to   certifying   order   also   to   be   transmitted, 
§   117. 
jurisdiction. 
See  also  Co>rcuRRENT  and  Conflicting  Jurisdiction 

anti-trust  act  of  1890,  over  proceedings  under,  §   142. 
civil  rights  laws,  suits  for  offices,  etc.,  §   127. 
combinations  restraining  import  trade,  to  prevent,  §  144. 
creditors'  bills  affecting  national  banks,  §   101. 
crimes  and  offenses   of,   §    132. 
debentures,  suits  on,  §   125. 

defaulting  paper,  contractor's  bond  over  sviit  on,  §   148. 
Federal  officers,  suits  against,  for  Federal  acts,   §   126. 
Indian  allotments,  of  suits  to  determine  right  to,  §  149. 
injunction  in  copyright  cases,  to  enforce,   §   143. 
insurrectionary  property,  §   125. 

mandamus,  marshals'  clerks,  etc.,  to  make  return  of  fees,   §   146 
mandamus  to  Union  Pac.  R.  R.  §  159. 
national  banks,   §   126. 

partition  suits  where  United  States  are  parties,   §   141. 
patent  and  copyright  suits,    §    120. 
penalties  under  alien  immigrant  laws,   §   147. 
penalties,   suits   for,    §    125. 

removal  of  causes  against  persons  denied  any  civil  rights,   §   137 
of  causes  against  revenue  and  registration  officers,  §   138. 
of  suits  by  aliens  against  Federal  officers,  §   160. 
revenue  decisions  of  general  appraisers,  §   140. 
slave    trade,    §   125.  ;?^| 

structures  preventing  navigation,  suits  to  remove,  §   145. 
trademarks,  of  suits  respecting,   §  102. 

United  States  or  officers  thereof,  suits  by  and  arising  undei 

import,   revenue  and   postal   laws,    §    124. 
vessel  owners,  and  officers  causing  death,  suits  for  punishing 
§  128. 
jurisdiction    over    suits   arising    under    Federal    Constitution,    treaties 
or  laws,   §   129. 
in    general,    §    129  [a], 
at  common   law  or  equity,   §   129  [c]. 
of  a  civil  nature,  §  129  [b]. 
probate    proceedings,     §     129  [cc]. 
amount  in  dispute,   §   129  [d]. 

ascertainment   thereof,    §    129  [e]. 

when  not  susceptible  of  pecuniary   estimate,    §   129  \e(i]. 
aggregating  claims,  §   129  [f]. 
controversy  in  injunction  suits,  §  129  [g]. 
suits  under  Constitution,  laws  or  treaties  in  general,  §   129  [h]. 
Federal  questions  in  particular  cases,   §   129  [i]. 
under   the   Constitution,    §    129  [j]. 

by  and  against  States  involving  Federal  questions,  §   129  [k]. 
under  Federal   land   grants,    §    129  [1]. 
on  Federal  judgments,   §    129  [m]. 

Federal  question  must  appear  from   plaintiff's   own  statement,   J 
129  [n] 
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jurisdiction  in  cases  of  diverse  citizenship  or  land  grants  from  difl'cr- 
ent  states,   §    131. 
history  of  provision,   §   131  [a], 
amovmt  in  controversy,   §   131  [b]. 
what  constitutes   State  citizenship,   §    131  [c]. 
real  and  representative  parties,  §   131  [d]. 
several  ]iarties  plaintiff  or  defendant.  §   131  [cj. 
citizenship   of    corporations,    §    131  [f]. 
averment   of   citizenship   essential,    §    131  [g]. 
citizens   claiming   grants   of   different   states,    §    131  [h]. 
suits  between  citizens  and  aliens,   §   131  [i]. 

CIRCUIT  COURT  CLERKS. 

See  Clerk  of  United  States  Courts. 

CIRCUIT  COURT  COMMISSIONERS. 

records  of  abolished   commissioners,   §  394. 

office  abolished,  §  071. 

United   States   cummissioners  governed  by   laws  applicable   to,   §   074. 

CIRCUIT  COURTS  OF  APPEALS. 

as  to  call  and  order  of  docket  in,  see  Docket. 
as  to  motions   in,   see  Motions. 
for  briefs  in  cases  before,  see  Briefs. 

as  to  record  on  appeal  to,  or  on  questions  certified  from,  to  the  Su- 
preme Court,  see  Record  on  Appeal. 
as  to  rehearing  and  mandate  in,  see  these  titles. 
for  dismissal  or  afrirmance  of  causes  in,  see  Appeal  and  Ebbob. 
remand  of  cause  after  decision,  see  Appeal  and  Error. 
ancillary  cases  appealable  to,  §  3  [1]. 
appeals  from  to  Supreme  Court,   §   39. 

scope  of  jurisdiction  on  appeal,  §  39  [b]. 

cases  made  final   in,    §   39  [c]. 

only  final  judgments  reviewable,   §  39  [d]. 
writ  of  error  to  Supreme  Court,   §   39. 
questions  certified  up  to  Supreme  Court  by,  §  40, 
at  least  one  term  annually,  §  309. 
records  of,   §   379. 

expenses  of  judges  attending,  §  474. 
admission  to  practice  before,  §  401. 
district  marshal  to  act  for,   §  GIG. 
fees  in,  §  710. 

power  to  make  rules,   §  804. 
iiail  on  appeal  to,  §   1548. 
power  of,  to  issue  habeas  corpus,  §  1671. 
costs  on  reversal,  §  1848. 

rule  as  to  inserting  cost  in  mandate,  §  1853. 
Supreme  Court  practice  followed,  §   1887. 
death  of  party  pending  appeal  to — procedure,  §§  1899-1901. 
time  for  appeal  to  Supreme  Court  from,   §   1904. 

for  appeal  to,   §   1905. 

from  interlocutory  injunction  or  receivership  order,  §  1906. 
mode  of  procuring  review  in,   §   1923. 
printed  opinions  when  bound  deemed  recorded,  §     2108. 
provisions  as  to  damages  on  appeals  or  writs  of  error  applicable  to,, 

§    2128. 
appellate   jurisdiction   in  bankruptcy,    §   87. 
special  appellate  jurisdiction  of,  in  bankruptcy,  §  2361. 

when  appeal  in  equity  lies  to,   §  2362. 

appeals  to,  how  allowed  and  regulated,  §  2364. 
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creation  and  organization,  §   70. 
seal,  writs,  process,  and  procedure,  §  71. 
power  to  establish  rules,  §   72. 
judges  who  may  constitute  the  court,  §  73. 
appellate   jurisdiction   in   trademark   cases,    §    87. 

on  appeal  from  United  States  courts  in  China,   §   oS. 

in    appeal    from    Alaska    district    court,    §    82;    decision    thereon 

final,  §  84. 
from  Hawaii  district  court,   §  85. 
from    interlocutory    injunction    orders    of    Alaska    district    court. 

§   83. 
from  Indian  Territory  appellate  court,  §  80. 

from    revenue    decisions    of    board    of    general    appraisers    on    ap- 
peal from  circuit  court,   §   79. 
from  Territorial  Supreme  courts,   §  81. 
appellate   jurisdiction,    §    77. 

scope    of    review,    §    77  [c]. 

finality  of  decision  as  necessary  to  right  of  appeal,  §  77  [d]. 
all  cases  not  appealable  to  Supreme  Court  reviewable,  §  77  [e]. 
unless  otherwise  provided  by  law,  §  77  [f]. 

judgment    final    where    jurisdiction    dependent   on    diverse    citizen- 
ship,   §    77  [g]". 
where    other    ground    of    jurisdiction    apparent    in    plaintifT'a 

statement,    §   77  [gg]. 
where  jurisdictional  question   arises.   §   77  [ggg]. 
where    Federal   question   arises    during    progress   of   cause,    § 
77  [gggg]. 
cases  under  patent  laws.   §  77  [h]. 
under  revenue  laws,  §  77  [i]. 
under   criminal   laws,    §    77  [j]. 
habeas  corpus  and  contempts,   §   77  [jj]. 
admiralty    causes,    §    77  [k]. 
appeals  from  interlocutory  injunction  orders  or  decrees,  §  78. 

history,  construction  and  application  of  section,  §  78  [aj-[b]. 
case  must  be  one  appealable,  §   78  [c]. 
scope  of  review  and  disposition,  §  78  [d]. 

CIRCUIT  COURT  OF  APPEALS  ACT. 

provisions  as  to  costs,  applicable,   §   1847. 

CIRCUIT  COURTS  OF  APPEALS  CLERKS. 
see  Clerks  of  United  States  Courts. 

CIRCUIT   COURT  OF   APPEALS   JUDGES. 
See  also  United  States  Judges. 

CIRCUIT  JUDGES. 

See  also  United  States  Judges. 

defined  and  distinguished,  §   100;   see  also  §   102. 

may  sit   apart,    §    106. 

may  act  for  district  judge  in  Tennessee,  §  170. 

in  Oregon,  §  171. 
who  may  hold  criminal  terms  in  southern  New  York  district,  §   109. 
whose  opinion  prevails  where  judges  divided,   §   110. 

where  district  judge  holds  circuit  court  with  other  judges,   §   111. 
duty   to    take    cognizance    on    certification    of    disabled    district    judge, 

§   119. 
duty  to  designate  additional  district  judge  to  assist   in  accumulated 

business,   §    1777. 
revisory   proceedings   before   on   stay   of   proceedings   on   distress   war- 
rant,   §    1122. 

3082 


INDEX. 

€IRCUIT  JUSTICE. 

revisory  proceedings   before,   on   stay   of   proceedings   on   distress   war- 
rant,  §   11-22. 
defined  and  distinguished,    §    100. 

•CITATIONS. 

forms  of.  on  appeal  and  error,  see  Forms  on  Appeal  and  F]bror. 

See  Appeal  and  Error. 

on  appeals  direct  from  circuit  and  district  courts  to  Supreme  Court, 

S   in24. 
return  day  and  service  on  appeal  or  error  to  Supreme  Court,  §  1980. 
form  of,  on  writ  of  error  from  circuit  and  district  court,  §   192G. 
on  writ  of  error  from  Supreme  Court,   §   1927. 

CITIZENS. 

of  different  States,  suits  between,  in  wliat  district  brought,  §  401  [d|. 
not  disqualified  from  jury  on  account  of  race,  color,  etc.,  §  1704. 

CITIZENSHIP. 

see  also  Diverse  Citizenship. 

of  corporations,  partnerships,  and  associations,  §  2  [t]. 

change  of  status  after  suit  brought,  §  2  [a]. 

of  parties  on  removal  for  prejudice  or  local  influence,   §   136  [b]. 

Petition    for,   in   naturalization   proceedings,    §    2381. 

CIVIL  RIGHTS. 

jurisdiction  on  removal  against  persons  denied,  §  137. 

concurrent  jurisdiction  over  proceedings  under  act,  §   163. 

jurisdiction  over  suits  for  damages  for  conspiracy  against,  §  203 

limitation  of  actions  for  failure  to  prevent  conspiracy  against,  §  872. 

procedure  on  removal,  where  denied,  §  1149. 

disqualification   of  jurors   in  cases.    S   1719. 

cases,  increase  in  number  of  commissioners  for,  §  045. 

law  applied   in   cases,    §  29. 

jurisdiction  of  suits  for  offices  and  for  removal  of  oflicers  under,  §   127. 

fees  under  civil  rights  law,   §  722. 

■CLAIM. 

form  and  verification  of  in  admiralty  suits  in  rem,  §   1258. 

■CLAIMANTS. 

in  admiralty,  see  Admiralty. 

may  be  examined  on  I'eferenoe  to  masters  in  chancery.  §   1075. 
ship  arrested  in  admiralty  to  be  delivered  to,  on  stipulation,  §   1219. 
in  suits  in  rem  in  admiralty,  to  give  stipulation  for  costs,  §   1228. 
after   seizure,   if   successful,   entitled   to    possession   of   on    payment   of 
costs,  §   1835. 

CLAIMS. 

in  bankruptcy,  see  Bankruptcy. 

CLAIMS  AGAINST  UNITED  STATES. 

see  Court  of  Claims  ;  Suits  Against  United  States  ;  Indian  Depre- 
dation Claims;  Customs  Cases;   Bowman  Act. 

CLAIMS  FOR  FEES. 

purchase  of,  prohibited,  §  749. 

CLERICAL  MISTAKES. 

in  equity  orders  or  decrees,  how  corrected,  §   1092. 

CLERKS  OF  COURT  OF  CLAIMS, 
power  of,  §  224. 
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CLERKS  OF  DISTRICT  COURTS. 

see  also  Clekks  of  United  States  CorRTS. 

power  of,  to  make  orders,  etc.,  in  admiralty  during  judge's  disability^ 
§   183. 

CLERKS  OF  UNITED  STATES  COURTS, 
see  also  Fees. 

jurisdiction  to  mandamus  to  make  rrlurn  of  fees,  §   146. 
duty  to  keep  indexes  to  records,  §  MS 5. 
appointment  of  Supreme  Court  clerk,   §   559. 

of  deputy  clerk,  §  560. 

residence,  disabilities  and  duties  of.  §  561. 
Court  of   Claims  clerk  and  deputies.   §  5G2. 
appointment,  duties  and  salary  of  clerks   of  circuit  court  of  appeals, 

§  503. 
appointment  of  circuit  court  clerks,  §  564. 

appointment  and  removal  of  circuit  court  clerks  in  ninth  circuit,  §  5G5. 
deputy  circuit  clerks, — clerk's  death. — liability  for  defaults,    §   560. 
appointment  of  district  court  clerks,  §  567. 

deputy  district  clerks — appointment  and  defaults — clerk's  death,  §  568. 
provisions  as  to  circuit  and  district  court  clerks  and  deputies  in  vari- 
ous districts,  §  569. 
oath  of  clerks,  §  570. 

place  of  residence  of  circuit  and  district  court  clerks,  §  571. 
bond  of  circuit,  district  and  Supreme  Court  clerks,  §  574. 
increase  of  bond,  §  575. 
compensation  of  Supreme  Court  clerk,  §  576. 

of  circuit  court  of  appeals  clerk.  §  577. 
salary  of  Court  of  Claims  clerk  and  assistant,  §  578. 
provisions  as  to  compensation  in  circuit  and  district  courts,  §  579. 

fees  and  compensation  in  California,  Oregon  and  Nevada,  §  580. 

additional  compensation  in  prize  cases, 
compensation  to  be  from  fees,  §  582. 
unearned  fees  not  charged,  §  583. 
no  allowance  for  rule  days,  §  584. 

no  double  allowance  when  both  courts  in  session,  §  584. 
no  per  diem  except  when  court  opens,  §  584 y,- 

salary  of  circuit  deputy  paid  by  clerk,  and  allowed  as  expenses,  §  585. 
same  as  to  district  deputj^  §  586. 

duty  of  Sujireme   Court  clerk  to  account  and   pav  over  surplus   fefs, 
§  587. 

of  circuit  court  of  appeals  clerk,  §  588. 
circuit  and  district  clerks  to  account  semi-annually,   §  589. 
naturalization  fees  and  return  thereof  to  bureau,  §  590. 
surplus  fees  paid  into  treasury,  §  591. 
auditing  of  returns  which  may  show  surplus,  §  592. 
Court  of  Claims  clerk  to  report  as  to  judgment  rendered,  §  593. 
power  of  Court  of  Claims  clerk  to  disburse  funds,   §  594. 
duty  of  clerks  to  account  to  court  for  moneys  deposited,  §  595. 
circuit   and    district   clerks   to    report   to    Treasury   judgments    where 

United  States  parties,   §  590. 
duty  as  to  restoration  of  records  and  compensation  therefor,  §  597. 
removal  of  clerk  failing  to  report — appointment  of  successor,  §  598. 
punishment  for  failing  to  deposit  moneys  in  treasury,   §  599. 
power  of,  to  administer  oaths,  §  601. 

to  administer  oaths  in  admiralty  cases,  §  602. 
circuit  and  district  clerks  not  to  act  as  receiver  or  master,  §  603. 
duty  to  be  in  oflice  on  first  Mondays,  for  equity  cases,  §  604. 
to  report  moneys  paid  in  revenue  cases,  §  605. 
attorney  general  to  require  clerks  to  account  for  moneys,   §  606. 
docket  books,  §  606. 
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•CLOTHES. 

prisoners  to  be  provided  with  on  discharge,  §§   lG2y,  1G2G. 

COLLISION. 

choice  of  admiralty  remedies  in  sviits  for  damages  by,  §   1243. 

right  to  implead  other  persons  or  vessels  in  damage  cases,  §   1244. 
right  of  claimant  or  resjMmdent  to  implead  new   parties,    §   127;{. 
stipulation  required,  §   122'J. 

COLLUSION. 

dismissal  or  remand  for,  §  818. 

•COLOR. 

vvitnesses  in  Court  of  Claims  not  excluded  on  account  of  color,  §  14G1. 
no  citizen  disqualified  from  jury  on  account  of,  §  1704. 

COLORADO. 

one  district,  §  260. 

times  and  places  of  holding  circuit  and  district  courts,  §  .317. 
provisions  as  to  circuit  and  district  court  records  in,  §  381  [tj. 
special  provisions  as  to  summoning  jurors  in,  §   1725  [b]. 

■COMBINATIONS  IN  RESTRAINT  OF  TRADE. 

jurisdiction  to  prevent,  in  cases  of  import  trade,  §   144. 

venue  of  suits  for,  §  418. 

district  attorney  to  restrain  combinations  in  restraint  of  import,  §  535. 

COMITY. 

between  different  Federal  courts,  §  22. 

COMMERCE  CAUSES, 
see  Commerce  Laws. 

COMMERCE  C0:MMISSI0N. 

for  proceedings  against  carrier  for  violations  of  orders  of  and  for  rate 

discrimination,  see  Commebce  J^aws. 
Tenue  of  proceedings  by  carriers  against,  §  432. 
■venue   of    forfeiture    proceedings    against   carrier   violating    orders   of 

§  433. 
•venue  of  proceedings  to  enforce  orders  of,  §  434. 
district  attorney  to  prosecute  violations  of  orders  of,  §  537. 
witness  fees  before,  §  72G. 
•contempt  of  order  to  appear  before,  §  812. 
suits  against,   §   135G. 

■copies  of  papers,  etc.,  filed  with,  as  evidence,  §   1357. 
reports  of  accidents  made  to,  not  admissible  evidence,   §   13G3. 
reports  of,  as  evidence,  §   1814. 
orders  of  not  vacated  by  appeal,  §  2027. 
time  for  appeal  on  injunction  in  cases  before,  §   1915. 
election  of  party  aggrieved  by  carrier  to  complain  to  commission  or 

sue,   §"l348. 
proceeding  against  carrier  failing  to  obey  commission's  order,  §   1349. 

COMMERCE  DEPARTMENT. 

certification  from  to  be  filed  with  petition  in  naturalization  proceed- 
ings,  §  2383. 

COMMERCE  LAWS, 
procedure  under, 

in  suits  for  violation  of  anti-trust  acts  of  1890  and  1894,  §   1345. 

bringing  in   additional   parties,    §   1340. 
expediting  hearing  of  suits  by  United  States  under  anti-trust  and 

commerce  laws,   §   1347. 
election  of  person  aggrieved  by  carrier  to  complain  to  commisaioo 
or  sue,   §   1348. 
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COMJVIERCE  LAWS— Continued. 

proceeding  against  carrier  failing  to  obey  commission — award  of 
damages — venue,  §   1349. 
time  for  filing  claim  and  suing.  §   1.350. 
parties,  service  of  process,  §   1351. 
recovery,   §   1352. 
proceeding  for  violation  of  order,  other  than  for  damages — petition. 
§   1353. 
injunction,    §   1354. 
appeal — priority  of  hearing — not  a  supersedeas,   §   1355. 
suits  against  commission,  §   135G. 
copies  of  papers,  schedules  and  reports  filed  vi^ith  commission  as 

evidence,   §   1357. 
mandamus  to  compel  obedience  to  commerce  acts,   §   1358. 
proceedings  in  equity  by  commission  against  carrier,  discriminat- 
ing, §   1359. 
process,    §   1360. 
suits  by  injured  party,  §   1361. 
what  parties  may  be  included  in  commerce  cases,  §   1362. 
reports  of  accidents  made  to  commission  not  evidence,  §    1363. 
no  person  excused  from  testifying  because  of  incrimination,  §  1364 
compelling    attendance    of    witnesses    and    production    of    papers 

§   1365. 
immunity    from    prosecution    for    testimony    except    for    perjury 

§  1366. 
compelling  witnesses   to   appear  before   commission,    §   1367. 
existing    laws    as   to    evidence   and    witnesses    apply,    under    com- 
merce act  of  1906,  §    1368. 
attorney  general  to  sue  for  rebate  penalties,  §   1369. 
mandamus  to  compel  obedience  to  commerce  acts,    §   1358. 
precedence  on  docket  on  review  of  cases,  §  2043. 

COMMERCIAL  LAW. 

when  administered  by  Federal  courts,   §   10  [r]. 
in  disregard  of  local  statutes,  §   10  [u]. 

COMMISSIONS. 

to  United  States  marshals  in  prize  cases,  §   1329, 

of  auctioneers,  §   1332. 
to  take  testimony  in  equity,  court  may  direct,  §   1048. 
taking  testimony  by,  §   1049. 
naming  of  commissioners,  §   1050. 

COMMITIMENT. 

of  foreign  seamen,   §  1526. 

arrest  and  commitment  for  trial,  §  15^7. 

for  removal,  §  1537. 

for  want  of  increased  bail,  §   1550. 

COMMON  CARRIERS, 
see  Carriers. 

COMMON  LAW. 

of  State  followed  if  resting  on  local  decisions,   §  10  [g], 

is  there  a  Federal  common  law,  §   13. 

facts  tried  by  jury  reviewable  only  by  rules  of,   §  2081. 

COMMON  LAW  CAUSES. 

see  §§  900  et  seq. ;  see  also  various  titles, 
costs  in,  §  921. 

COMMUTATION. 

restoration  of  prisoner's  forfeited  commutation,  §   1618. 
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COMPENSATION. 

of  referees  and  trustees  in  bankruptcy,  see  Rkferees  in  Bankrti'TCY; 
Trusteks  in  Bankruptcy  ;  of  witnesses  in  equity,  see 
Witnesses;  of  judicial  oHicers,  see  Judicial  Officers. 

COMPLAINT. 

in  oflenses  ajiainst  navi<i;ation  laws,   §    1528. 

against   oflenders   against   United   States   to  be   attached   to   warrant 

§   1538. 
see  also  Declaration. 
form  of,  to  recover  drawback  on  duties,  F.  34. 

of  affidavit  of.  against  Chinese  unlawfully  in  Ignited  States,  F.  50. 

in  actions  at  law  relating  to  national  banks,  F.  10. 

in  suits  afl'ecting  public  lands,  see  Public  Lands. 

COMPOSITION. 

efi'ect  of  order  as  to   in  bankruptcy,   as   evidence.    §  2348. 

order  confirming,  as  revesting  title  and  as  notice,  when  recorded 
§  2349. 
compounding  claims  in  bankruptcy.  §  2318. 
opposition  to  composition,   §  2326, 

COMPOUNDING  OF  CLAIMS. 
in  bankruptcy,  §  2318. 

COMPROMISE. 

of   case   under   revenue   laws,    §   1380.    • 

COMPTROLLER  OF  CURRENCY. 

instruments,  etc.,  and  copies  of  records  of.  as  evidence,  §   1780 

CONCURRENT  AND  CONFLICTING  JURISDICTION, 
see  also  Federal  Jurisdiction. 
personal  actions,  §   16. 
plea  of  another  action  pending,  §   16. 
property  in  legal  custody  and  garnishment  cases,   §   17. 
persons  in  custody — habeas  corpus,  §   18. 
power  of  state  or  Federal  court  to  relieve  against  other  judgment  or 

decree,    §   19. 
Federal  injunction  to  stay  State  covirt's  proceedings.   §  20. 
State  writ  to  restrain  or  control  Federal  proceedings,  §  21. 
comity  between  Federal  courts,  §  22. 

concurrent  jurisdiction  of  circuit  court  with  Court  of  Claims,  §  139. 
concurrent  jurisdiction  of  district  court  and  Court  of  Claims,  §  212. 
concurrent   jurisdiction   of   Southern   and   Eastern   districts   over   New 

York  harbor.  §  413. 
concurrent  jurisdiction  of  ofl'enses  in   bankruptcy,    §  2205. 
circuit  and  district  courts'  concurrent  jurisdiction  over  condemnation 
suits,   §   156. 

over  civil  rights  proceedings,   §   163. 

under  alien  immigrant  laws,   ^   153. 

over  alien  enemies,  §   156. 

over  crimes  on  Indian  reservation  in  South  Dakota.  §    155. 

over  damages  under  interstate  commerce  act,   §    151. 

to  enforce  awards  of  foreign  consuls,   §   158. 

of  mandamus  to  compel  equal  facilities  to  ship])ers,  §   152. 

of  naturalization  proceedings,  §   164. 

over  offenses  committed  on  Great  Lakes,  S   157. 

of  suits  for  unlawful  occupancy  of  public  lands,  §   151. 

CONDEMNATION  PROCEEDINGS. 

as  presenting  separable  controversies,  §   135  [i]. 
district  attorney's  duty  to  institute,  §  533. 
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'CONFERENCE  ROOM. 

books  of  the  court  to  be  kept  in,  §  :i094. 

CONFINEMENT  OF  PRISONERS, 
see  Prisoners. 

<:;ONGRESS. 

power  of  courts  is  broader  than  power  of,  §   1  [a]. 
power  of,  over  procedure,  §   1  [c]. 
assumption  of  judicial  power  by,  §  6  [d]. 
matters  within  legislative  power  of,  §   10  [1]. 

remedies  and  procedure,  §   10  [1]. 

limitation  of  actions,  §  10  [m]. 

rules  of  evidence,   §   ID  [n]. 

exemption  laws,  §   10  [o]. 

other  matters,  §   10  [p]. 
matters  within  power  of,  not  acted  upon,  §  13  [c]. 
power  to  prescribe  maritime  law,   §   13  [d]. 
legislative  power  over  United  States  territories,  §  25  [b]. 
appellate  Supreme  Court  jurisdiction  regulated  by.  §  36  [b]. 
jurisdiction  of  Court  of  Claims  founded  on  any  law  of,  §  229  [b]. 
jurisdiction  over  petitions  and  bills  for  claims  transmitted  from,  §  234 
claims  pending  before,  may  be  transmitted  to  Court  of  Claims,  §  235. 
report  to.  of  court  proceedings  under  Bowman  act,   §   1479. 
testimony  before  not  to  be  used  in  criminal  proceedings,  §  1740. 

pleadings,  etc.,  not  to  be  used,  §   1740. 
extracts  from  journals  of,  as  evidence,  §   1798. 

CONNECTICUT. 

one  district,  §  261. 

times  and   places  of  holding  circuit  and  district   courts,   §  318. 

CONSOLIDATION. 
of  causes,  §  823. 

where  two  bankruptcy  petitions  filed,   §  2282. 
where  petitions  in  difi'erent  districts,  §  2284. 

CONSTITUTION. 

Federal  Constitution  supreme,  §   14. 

review  by  Supreme  Covirt  of  circuit  and  district  courts  cases  involving 
construction  of  Federal,   §  42  [g]. 
where   State   laws,   etc..   claimed   to  violate   Federal   Constitution, 
§  42   [i]. 
circuit  court  jurisdiction  over  suits  arising  under,  §  129  [h],   [j]. 
jurisdiction  of  removal  of  causes  arising  under,  §  133. 

•CONSTITUTIONAL  LAW. 

assumption  of  non-judicial  powers  by  courts,   §   6  [a]-[c]. 
assumption  of  judicial  power  by  Congress  or  executive,  §  6  [d]. 
eleventh  amendment,  retroactive  operation  of,   §   7  [a], 
guaranty  against  searches  and  seizures,  §   1508. 
guaranty  as  to  trial  and  place  thereof,   §   1570. 

CONSULS. 

suits  against,   §  2  [i]. 

suits  by,  §  2  [j]. 

jurisdiction  over  suits  against,  §  209. 

CONTEMPTS. 

proceedings  made  final  in  circuit  court  of  appeals,   §  77  [jj]. 
appellate  jurisdiction  of  circuit  court  of  appeals,  §  77  [jjj. 
power  of  Court  of  Claims  to  punish  for,  §  225. 
power  of  Federal  courts  to  punish  for,  §   807. 
history  of  statutory  provision,  §  807  [a]. 
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CONTEMPTS— Continued. 

nature  and  limitations  of,  §  807  [b]. 
niisliehavior  in  courts  presence,  S  807  [c]. 
official  misbehavior  of  court  oUicers,  §  807  [d]. 
disobedience  of  or  resistance  to  writ,  process,  etc.,  §  807  [I'l- 
injunction  and  mandamus  order  and  decree,   §  807  L^j. 
in  receivership  matters,  §  807  [g]. 
procedure — criminal  nature  of,  §  807  [h]. 

hearing,  punishment  and  appeal,  §  807  [i]. 
power  of  Court  of  Claims,  §  808. 
of  bankruptcy  court,  §  809. 
before  referees,  §  810. 
against  defaulting  garnishee,  §  811. 
of  order  to  appear  before  Commerce  Commission,  §  812. 
before  bankruptcy  referees,  §  2335. 

CONTINUANCES. 

in  common  law  causes,  §  919. 

when  granted  in  suits  against  delinquent  officers,  §   13C8. 

when  granted  in  debenture  suits  for  customs  duties,  §   1394. 

on  bonds  for  customs  duties,  §   1395. 
in  internal  revenue  suits,  §   1419. 
gran  table  in  internal  revenue  prosecutions,  §   1596. 

CONTRACTS. 

review  by  Supreme  Court  of  State  decisions  impairing  obligation  of, 

§  38  [m]-[n]. 
jurisdiction  of  Court  of  Claims,  on,  §  229  [c]. 

CONTROVERSIES, 
defined,  §  2  [d]. 
absence  of  actual,  §  2  [e]. 
to  which  United  States  is  party,  §  2  [1]. 

COPIES. 

of  particular  papers,  etc.,  as  evidence,  see  Evidence. 

COPYRIGHT. 

jurisdiction  to  enforce  injunction  in,   §   143. 

costs,  §   182. 

form  of  bill  in  equity  for  infringement  of  copyright,  F.  748. 

limitation  of  actions  in,  §  871. 

injunction  in  cases,  §   1182. 

injunction  against  sales  of  articles  with  false  notice,  §  1183. 

against  infringement  of  dramatic  composition, — procedure,  §  1184. 
effect  of  plea  of  general  issue  in  infringement  cases,  §   1185. 

CORPORATIONS. 

citizenship  of,  §  2  [t]. 

State  regulation  of  foreign  corporation's  right  of  removal,  §  5  [e]. 

State  laws  as  to,  followed,  §  10  [e]-[ee]. 

is  suit  against,  and  its  employee,  separable,  §  135  [cc]. 

suits  by  and  against,  in  what  district  brought,  §  401  [e]. 

suits  by  United  States  against,  §  1412. 

debtors  summoned  as  garnishees,   §   1412. 

issue  tendered  when  garnishee  denies  indebtedness,  §   1413. 

garnishee  failing  to  appear.  §   1414. 
may  become  bankrupt,  §  2227  [b]. 

COSTS. 

see  also  Fees. 

in  common  law  causes,  §  921. 

limit  to  taxable  costs  on  equity  bill,  §  965. 


Fed.  Proc— 194. 
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COSTS— Continued. 

right  to  in  equity  where  nominal  party  does  not  appear,  §  976. 
on  equity  plea  or  demurrer  overruled.   §  985. 

on  allowance,   §  986. 
payment  of  in  equity  upon  exceptions  allowed  or  overruled,  §  1004. 
full  costs  not  allowed  in  equity  if  separate  answers  unnecessary,  §  1008. 
upon  overruling  and  allowing  of  exceptions  to  master's  report,  §   1080. 
wlien  defendant  to  give  security  for  in  admiralty,  §   1225. 
security  for,  in  cross-libel,    §   1226. 

claimant  in  suits  in  rem  to  give  stipulation  for,  §   1228. 
security  for  in  prize  cases,  §   1325. 

costs  and  expenses,  §  1326. 
payment  of  expenses  from  prize  fund,  §   1327. 
on  claims  against  United  States  under  act  of  1887,  §   1490. 
no  costs  for  successful  claimant  when  reasonable  grounds  for  seizure, 

§   1520. 
to  be  doubled  in  nonsuit  in  action  against  seizing  officer,  §   1521. 
liability  of  United  States  in  revenue  suits,  §   1415. 
payment  of  by  defendant  prosecuted  for  fines  or  forfeitures,  §   1416. 
of  keeping  prisoners  to  be  paid,  §   1619. 
certification  of  in  extradition  cases,  §   1659. 
of  foreign  extradition,  how  payable,   §   1660. 
of  printing  record  in  Supreme  Court,  §   1986. 
surplus  or  deficiency  of  costs  of  printing  record  on  appeal  to  Supreme 

Court  to  be  paid  or  refunded,  §   1990. 
in  contested  bankruptcy  adjudications,  §  2292. 
when  poor  person  may  sue  without  paying,  §   1823. 

sufficiency  of  affidavit,   §   1823  [c]. 

affidavit,  §   1824. 

entitled  to  process,  §   1825. 

assignment  of  counsel — dismissal — costs  on  judgment,  §  1826. 
investigation  of  truth  of  affidavit,   §   1826  [b]. 
when  no  costs  to  plaintiff  in  circuit  court.   §   1827. 

prevailing  plaintiff  when  subjected  to  costs.  §   1827  [c]. 
in  copyright  suits,  §   1828. 
on  infringement  of  patent,   §   1829. 

informer  on  penal  statute  when  to  pay,  §§   1830,  1831. 
where  several  suits  filed  instead  of  joint  action,  §  1832, 
courts  to  make  orders  to  save,  §   1833. 
in  case  of  several  libels  or  informations,  §   1834. 
successful    claimant    after    seizure    entitled    to    possession    when    costs 

paid,  §   1835. 
of  district  attorneys,  when  limited  to  one  action,  §   1836. 
liability   of   United   States   for   witness    fees   in   preliminary   criminal 

examination,   §   1837. 
attorneys  liable  for,  if  ve.xatiously  increased,  §   1838. 
bill  of  costs  how  taxed,  §   1839. 

fees  of  clerks,  §   1839  [a]. 

printing  expenses,   §   1839  [b]. 

amount  paid  witnesses  taxable  as  costs,  §   1839  [c], 

what  transcripts  and  copies  taxable,  §   1839  [d]. 

where  United  States  prevailing  party,  §   1839  [e]. 

to  be  inckided  in  decree  or  judgment,  §   1839  [f]. 

review  of  trial  court's  decision  as  to.  §   1839  [g]. 
bill  to  be  sworn  to,  §   1840. 

cost  in  State  court  taxable  after  removal,  §   1841, 
on  affirmance  in  error,  damages.  §   1842. 
on  dismissal  in  appellate  court.   §   1843. 

for  want  of  jurisdiction.  §   1843  [a]. 
on  affirmance,  §   1844. 
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COSTS— Continued. 

on  reversal  in  Supreme  Court,  §   1845. 
at  court's  discretion.  §   1845  |a|. 
for  want  of  jurisdiction,  g    1845  [b]. 
liability  of  United  States  on  affirmance  or  reversal.  §   184G. 
provisions  apply  under  circuit  court  of  appeals  act,  §   1847. 
rule  on  reversal  in  circuit  courts  of  appeals,  §   1848. 
of  printing  in  Supreme  Court  and  Court  of  Claims,  §   1849, 

Supreme  Court  rate  as  to  cost  of  printing,  <?  1850. 
costs  on  modification,  §   1851. 
on  appeal,  to  be  inserted  in  mandate,  §   1852. 
rule  in  circuit  court  of  appeals,  §   1853. 

in  second,  third  and  eighth  circuits,  §   1853  [a], 
in  fourth  cii-cuit,  §   1853  [b]. 
in  fifth  and  seventh  circuits,  §   1853  [c]. 
in  sixth  circuit,  §   1853  [d]. 
in  ninth  circuit,   §   1853  [e]. 
printing  briefs  and  opinions  as  taxable  costs,  §   1854. 

COUNSEL. 

see  also  Attoeney  and  Counsellor. 

assignment  of  to  poor  person,  §   1826. 

accused  entitled  to,  §   1587. 

only  one   heard  where  no  opposing   argument  before   Supreme   Court, 
§  2076. 

only  two  heard  to  a  side,  in  argument  before  Supreme  Court,  §  2078. 

appearance  of,  entered  when  transcript  filed.  §   1978. 

COUNTERFEITING. 

indictment  or  information  for  use  of  mail  by  counterfeiters,  §  1573. 
issue  of  search  warrant  in,  §   1511. 

COURT  CRIERS. 

of  Court  of  Claims,  §  686. 

of  circuit  and  district  courts.  §  687. 

when    deemed    in    actual    attendance. — not   employed    in   vacation, 
§  688. 

COURT-MARTIAL. 

form  of  indictment  for  perjury  before  naval,   §   1577. 

COURT  OF  CLAIMS. 

history  of,  §  229  [a]. 

organization   and   constitution,    §  223. 

power  of  judges  and  clerks.  §  224. 

tenure  of  office,  §  468. 

f)ower  to  establish   rules.   ])uni-ih  contempts,  etc..   §   225. 
seal  of  court,  §  226. 
courtrooms,  etc.,  how  provided.  §  227. 
quonmi,  §  226. 
officers.  §  227. 
jurisdiction, 

what  claims  against  government  cognizable.  §  230. 

jurisdiction  in  matter  of  setoffs,  etc.,  §  231. 

suits  by  Federal  officers,  §  231. 

claims  of  disbursing  officers  for  relief  from  unavoidable  loss.  S  232. 

claims  for  captured  and  abandoned  property,   §  233. 

jurisdiction  over  petitions  and  bills  for  claims  transmitted  from 
Congress.  §  234. 

claims  pending  before  Congress  may  be  transmitted  to,  §  235. 

in  claims  referred  by  Executive  Department.   §  236. 
on  referred  claims  under  act  of  1887,  §  237. 

under  act  of   1883,   §   238. 
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COURT  OF  CLAIMS— Continued. 

to  recover  judgment  on  referred  claims,   §  239. 
duty  to  report  to  Congress  on  referred  claims.   §  240. 
under    act    of    1887. 

what  claims  against  government  cognizable,  §  229. 
claims  founded  on  any  law  of  Congress,   §  220  [b]. 
upon   contracts   express   or   implied,    §  229  [c]. 
cases  sounding  in  tort,   §  229  [d]. 
concurrent  jurisdiction  of  district  court,  §  212. 
of  circuit  court,   §  139. 
jurisdiction  over  Indian  depredation  claims,   §  241. 
jurisdiction    to    adjust    indebtedness    to    United    States    on    behalf    ol 

debtor  or  bondsmen,  §  242. 
jurisdiction  over  particular  claims  or  class  of  claims,  §  243. 
over  suits  by  aided  railroads  for  transportation  furnished.  §  244. 
claims  not  cognizable — war  claims,  §  245. 

no  jurisdiction  over  claims  pending  in  other  courts,  §  24G. 
nor  over  claims  growing  out  of  treaties,  §  247. 
one  session  annually,  §  308. 
records  of,  §  378. 

bailiffs  and  messengers,  §§  648,  686. 
criers,  §  686. 
contempt  power  of,  §  808. 
payment  of  commissioner's  fees,  §  739. 
procedure  in  general,   §   1448. 

setoff  or  counterclaim  of  government  allowed.  §   1449. 
or  may  be  deducted  in  paying  judg77ient.  §   1450. 
decree  as  to  disbursing  officer's  loss,  §   1451. 

procedure  in  cases  transmitted  by  Executive  Departnient,   §   1452. 
payment  of  judgments  in  transmitted  cases,  §   1453. 
when  aliens  may  sue,   §   1454. 
allegations  in  claimant's  petition,  §   1455. 
verification,  §   1455. 

dismissal  on  claimant's  failure  to  show  allegiance.  S   1456. 
burden  of  proof  as  to  loyalty,   §   1457. 
commissioners  appointed  to  take  testimony.   §   1458. 
or  call  on  departments  for  information,   §   1459. 
testimony,  when  not  taken,  §   1460. 
witness  not  excluded  on  account  of  color,  §  1401. 
order  for  claimant's  examination,  §   1462. 
testimony,  where  taken,  §   1463. 
subpoena  of  witnesses,   §  1464. 
cross-examination,  §   1465. 
commissioner  to  administer  oath,  §   1466. 
fees  of  commissioners,  by  whom  paid.  §   1467. 
claims  forfeited  for  fraud,  §   1468. 
new  trial  on  motion  of  claimant,  §   1409. 

on  motion  of  United  States,  §   1470. 
payment  of  judgments,  §  1471. 
rate  and  allowance  of  interest,  §   1472. 
when  interest  before  jvidgment,  §   1473. 
payment,  full  discharge,  §  1474. 
trial  judgment  against  plaintiff  a  bar,  §   1475. 
appeal  from  to  Supreme  Court,   §  58. 
mode  of,  §  1892. 
costs  of  printing  in,  §   1849. 
time  and  manner,  §   1907. 
under  act  of  1887,  §   1909. 

when  limitation  of  time  ceases  to  run,  §   1908. 
order  allowing,   §   1937. 
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COURT  OF  CLAIMS— Continued. 
findings,  §   1938. 

parties  to  request  findings.  §   1939. 
record  on  appeal,  §   19G0. 

COITRT  OF  CLAIMS  CLERK. 

see  Clerks  of  United  States  Cot:rts. 

COURT  OF  CLAIMS  COMMISSIONER. 

appointment  of  to  take  testimony,  §   1458. 
order  for  claimant's  examination  before.  §  14G2. 
to  administer  oaths  to  witnesses,  §  1465. 
fees  of,  by  whom  paid,  §   1466. 
payment  of  fees  of,  §  739. 

COURT  REPORTER. 

opinions  of  Supreme  Court  to  be  recorded  and  delivered  to,  §  2105. 

COURT  ROOMS. 

marshal's  duty  to  provide,  §  645. 

provisions  for  in  fifth  and  ninth  circviits,  §  312. 

how  provided  for  Court  of  Claims,  §  227. 

COURT  RULES. 

see  also  Equity  Rules  ;  Admiralty  Rules  :  Orders  in  Bankruptcy  ; 

Supreme    Court    Rules. 
circuit  court  may  establish,  on  appeals  from  general  appraisers,  §   1447. 
power  of  circuit  court  of  appeals  to  make,  §  804. 

of  circuit  and  district  court  to  make,  §  805. 
circuit  court's  power  to  make  equity  rules,  §  806. 
nature  and  scope  of  court's  power  to  make,   §  801. 
Supreme  Court's  power  to  make  equity  and  admiralty  rules,  §  802. 

to  make  bankruptcy  rules,  §  803. 
power  of  Federal  courts  to  make,  §  801  [a]. 

limitations  of  power  to  make,  §  801  [b]. 

scope  and  exercise  of  power  by  Supreme  Court,  for  lower  courts, 
§  802  [a], 
history  of  Federal  equity  rules,  §  802  [b]. 

of  circuit  and  district  court  need  not  be  in  writing,  §  805  [c]. 
scope  of  district  and  circuit  courts'  power  to  make  rules,  §  805  [b]. 
power  of  circuit  courts  of  appeals  to  establish,  §  72. 
power  of  Court  of  Claims  to  establish,  §  225. 

COURTS. 

see  Federal  Courts  ;  Supreme  Court  ;  Circuit  Courts  of  Appeals  : 
Circuit  Courts;  District  Courts;  Federal  Jurisdic- 
tion; Concurrent  and  Conflicting  Jurisdiction; 
Federal  Judicial  Power;  Records. 

COURT  STENOGRAPHERS. 

see  §  689. 

CREDITORS. 

may  be  examined  in  reference  to  master  in  chancery,  §  1075. 
who  may  file  involuntary  petition  in  bankruptcy,  §  2275. 

relatives  excluded  in  compiiting  nvimber,  §  2277. 
no  dismissal  of  petition  in  bankruptcy  without  notice  to,  §  2273. 
claims  of  in  bankruptcy,  §  2303. 

CREDITORS'  BILLS. 

affecting   national   banks,   jurisdiction    over.    §    193. 
against  national  bank  stockholders,  §  964. 
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CRIMES. 

all  except  impeachment  triable  by  jury,  §   1099. 

against  United  States,  Federal  jurisdiction  exclusive,  §   15  [b], 

jurisdiction  of,  §   132. 

district  court's  jurisdiction  over,  §   193. 

CRIMINAL  LAW. 

what  law  administered  in  criminal  cases,  §   11  [c]. 

circuit  court  of  appeals  jurisdiction  in  cases  arising  under,  §  77  [j]. 

CRIMINAL  PROCEDURE. 

see  also  Arkest  ;    Bail;    Pbisonees  ;     Extradition;     Grand  Jueoks; 

Grand  Jury. 
not  subject  to  State  regulation,  §  5  [d]. 
what  law  administered  in  criminal  cases,  §   II. 
decision  final  in  circuit  court  of  appeals,  §  77  [g]. 
constitutional  guaranty  as  to  trial  and  place  thereof,  §   1570. 
presentment  and  indictment  when  required, — double  jeopardy, — accused 

as  witness  against  himself,  §   1571. 
twelve  grand  jurors  must  concur  in  indictment,  §   157"2. 
indictment  or  information  for  use  of  mails  by  counterfeiters,  §   1573. 

in  civil  right  cases,  §  1574. 
form  of  indictment  for  perjury,  §   1575. 

for  subornation  of  perjury,  §   1576. 

for  prejury  before  naval  court-martial.  §  1577. 
several  charges  in  one  indictment,  §   1578. 
defects  in  form  disregarded,  §   1579. 
proceedings  after  demurrer  overruled,  §  1580. 
one  warrant  sufficient  on  several  charges  or  indictments  against  same 

person,  §  1581. 
copy  of  writ,  etc.,  for  jailer, — original  to  be  returned,  §  1582. 
writ  for  removal  of  prisoner  from  one  district  to  another,  §   1583. 
writ  unnecessary  to  bring  person  into  court,  §   1584. 
standing  mute.  §  1585. 

accused    in   capital    cases    to    have    copy    of    indictment    and    list    of 
witnesses,   §   1586. 

to  have  counsel  and  witnesses  summoned,  §  1587. 
verdict  may  be  for  lesser  offense,  §   1588. 

may  be  against  some  of  several  joint  defendants,  §   1589. 
when   indictment   transferred  from   district  to   circuit   court  and  vice 
versa,  §  1590. 

in  cases  involving  diffiicult  questions  of  law,  §   159 

all  capital  cases  remitted  to  circuit  court,  §   1592. 
power  to  hold  to  security  for  good  behavior,  §   1503. 
punishment    of    offenses    committed    in    places    not    ceded    to    United 
States,  §   1594. 

later  provisions,  §   1595. 
continuances  granted  in  internal  revenue  prosecutions,  §   1596. 
defendants  as  witnesses,  §   1737. 
right  of  accused  to  witnesses,  §   1739. 
testimony  before  Congress  not  to  be  used,  §   1740. 

pleadings,  disclosures,  etc..  not  to  be  used,  §   1741. 
recognizances  of  witnesses  in  criminal  cases,  §   1745. 

in  Vermont,   §§   1746,  1747. 
liability  of  United  States  for  witness  fees  on  preliminary  examinations, 

§   1837. 
rules  of  evidence  in  criminal  cases,   §   1760. 

precedence  on  docket  of  writs  or  error  to  State  courts  in,  §  2041. 
cases  may  be  advanced  on  Supreme  Court  docket,  §  2046. 
bankrupts'  exemption  from  prosecution,  §  2295. 
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CROSS-BILLS. 

for  discovery  and  relief,   §  9(33. 

CROSS-COMPLAINTS. 

jurisdiction  over,  §  2  [v]. 

CROSS-EXAMINATION. 

in  Court  of  Claims,  §   1465. 

CROSS-EXAMINATION  IN  EQUITY, 
see  Taking  of  Testimony. 

CROSS-LIBEL. 

see  Admiralty. 

security  for  costs  in.   §   1226. 

CUSTOMS  CASES. 

procedure  on  appeal  from  general  appraisers,   §  1443. 

return  of  evidence,   §    1443. 

taking  of  additional  evidence,  §   1444. 

court  to  decide  from   record,  §   1445. 

court's  decision  final,  §   1446. 

review,  §   1446. 

satisfaction  of  judgment.    §    1447. 

circuit  court  may  establish  rules,  §   1447. 
issue  of  search  warrants  in.  §   1510. 

CUSTOMS  DUTIES. 

judgment  on  debentures  for,  §   1394. 
interest  on  bonds  for,  §   1397. 

on  debentures  for,  §   1398. 
settlements  for,  conclusive  after  one  year,  §  875. 
forms  in  actions  at  law  respecting, 

petition  for  review  by  importer,  F.   18. 

order  of  clerk  for  return  of  Board,  F.  19. 

clerk's  certificate  to  copy, — order  for  service,   F.  20. 
findings   of  fact  and  conclusions  of   law,   F.   21. 

judgment,   F.    22. 

petition  for  review  by  collector.  F.  23. 

order  of  court,  F.  24. 

judgment,  F.  25. 

petition   on   collector's   appeal   to   circuit  court   from   general   ap- 
praisers, F.  26. 

order  of  court  on  board  for  return  of  record  and  evidence,  F.  27. 

appearance  for  appellees.  F.  28. 

appraisers'  return,  F.  29. 

order  of  reference,  F.  30. 

decree,  F.  31. 

petition  of  collector  for  an  appeal,  F.  32. 

assignment  of  errors  and  allowance  of  appeal,  F.  33. 

complaint  to  recover  drawback,  F.  34. 

petition  for  remission  of  penalty  for  violation  through  mistake  or 
ignorance.  F.  35. 

petition  of  informer  to  share  goods,  etc.,  forfeited.  F.  36. 

information  under  revenue  laws.  F.  37. 

counts  in  libel  of  information  when  ship  and  port  unknown,  F.  38. 

concealment  of  merchandise,  F.  39. 

where   ship's   owner   unknown   and   merchandise   not   in   manifest, 
F.  40. 

secret  landing,  F.   41. 

affidavit  of  service,  F.  42. 

CUSTOMS  LAWS. 

bailing  of  property  seized  under.  §   1393. 
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DAMAGES. 

on  affirmance  in  error,  §  1842. 

award  of  in  proceedings  against  carriers  failing  to  obey  commissioners' 

orders,  §1349. 
suits  by  injured  party  for  damages  not  precluded  by  commerce  com- 
mission  proceeding   against   carrier   for   rate   discrimina- 
tion, §  1361. 
choice  of  remedies  in  suits  for,  by  collision,   §   1243. 
recoverable  against   infringer  of  patent,    §§   1170,   1171. 
allowed  on  frivolous  writ  of  error,  §  2125. 
on  appeal,   §  2126. 
in  admiralty  appeals,  §  2127. 
provisions  under  act  of  1891,  §  2128. 

DEATH. 

suit  not  abated  by  death  of  officer,  §  816. 

disputes  to  continue  after  marshal's  death,   §  622. 

of  party,  effect  before  final  judgment.  §  814. 

of  one  of  several  parties,  §  815. 

of  officer,  no  abatement,   §  816. 

of  party  after  final  judgment, — appeal  by  representative,  §   1895. 

pending  appeal  to  Supreme  Court,  §   1896. 

case  to  abate  when,  §   1897. 
pending  appeal  to  circuit  court  of  appeals.  §   1899. 

case  to  abate  when,  §   1900. 
of  bankrupt  not  to  abate  proceedings,  §  2229. 
of  trustee  in  bankruptcy,  §  2248. 

Dfi  BENE  ESSE. 
see  Depositions. 
taking  of  testimony,   §   1053. 
when  clerks  may  take  recognizances  of  special  bail,  §  1557. 

DEBENTURES. 

jurisdiction  of  suits  on,  §   125. 

jurisdiction  over  suits  on,  for  drawback  of  duties,  §  202. 

DECLARATION. 

form  of,  in  patent  reissued,  F.  1. 

stipulation  for  amendment  to  patent  declaration,  F.  2. 

amendment  to,  F.  3. 

declaration  on  two  patents,  F.  5. 

DECREE. 

Federal  relief  in  equity  against  State  decree,  §   19  [c]. 
sale  of  real  property  under,  §   1869. 

of  personal  property,  §  1870. 
parties  on  appeal  where  decree  joint,  §  1906. 
entry  and  vacation  of,  taken  pro  confesso,  §  978. 
in  equity, 

form    of,    §    1090. 

matters  to  be  omitted,  §   1090. 

when  specific  act  required,  §   1091. 

correction  of  clerical  mistakes,  §   1092. 

deficiency  decree,  in  foreclosure  suits,  §   1093. 
proper  process  to  enforce  in  equity,  §   1096. 

form  of  on  petition  on  collector's  appeal  from  general  appraisers,  F.  31. 
in  admiralty,  see  Admiralty  Forms. 

making  injunction  perpetual  as  to  copyright,  F.  626. 

on  appeal  from  special  master's  report  in  chancery,  F.  660. 
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DEDUVIUS  POTESTATEat 
see  Depositions. 
fonii  of  writ,  F.  770. 

form  of  order  for  the  taking  of  testimony  under,  etc.,  see  Taking  op 
Testimony. 

DEFAULT. 

taking  bill  pro  confesso,  §  977. 

attachment  against  defendant,  §  977. 
default  and  setting  aside  before  final  admiralty  decree,  §   12(i9. 

default  decree  may  be  rescinded,  §   1270. 
case  dismissed  in  Supreme  Court,  where  parties  in,   §  2070. 
adjudication  on,  in  bankruptcy,  §  2287. 

DEFENDANT  IN  ERROR. 

judgment  may  be  rendered  on  non-appearance,   §§   2115,  211G. 

DEFENDANTS. 

see  also  Pabties. 

in  criminal  cases  as  witnesses,  §   1737. 

DELAWARE. 

one  district,   §  261. 

times  and  places  of  holding  circuit  and  district  court,  §  318. 

DELINQUENT  OFFICERS. 

accountable  for  public  money,  judgment  against,  §   1.;;  8. 

DELIVERY  BOND. 

power  of  judge  in  admiralty  to  take,  in  vacation,  §   1218. 

DEMURRER. 

see  also  Demueeer  to  Evidence. 
amendment  of  equity  bill  before,  §  956. 

after,  §  957. 
in  equity  in  general,  §  979. 

certificate  and  aflidavit  to  accompany,  §  980. 

setting  for  argument,  §  981. 

effect  of  failure  to  set  for  argument  or  take  issue,  §  982. 

when  not  to  be  overruled,  §§  983,  984. 

costs  when  overruled,  §  985. 
when  allowed,  §  986. 
criminal  proceedings  after  demurrer  overruled,   §   1580. 

DEMURRER  TO  EVIDENCE. 

in  common  law  actions,  §  918. 

DEPARTMENT  OF  JUSTICE. 

marshals'  returns  on  executions  in  post  office  cases,  §  649. 

DEPARTMENT  RECORDS. 

copies  as  evidence,   §   1777. 

DEPORTATION. 

in  extradition  cases,  §  1648. 

DEPOSITIONS. 

see  also  Taking  of  Testimony;  Witnesses-,  Evidencje. 

attorneys'  fees  in  taking  of,  §  710  [d]. 

witness  fees  for  in  District  of  Cohmibia,  §  727. 

payment   of   commissioners'   fees   on   depositions   in   Court   of   Claims, 

§  739. 
taking  testimony  in  equity  by,  §  1052. 
as  evidence  at  extradition  hearing,  §   1044. 
earlier  provisions,  §   1645. 
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de  bene  esse,  mode  of  taking,  §§   1761,  1762. 

transmission  to  court  of,  §   1764. 
by  dedimus  potestatem  and  in  perpetuam,  §   1765, 

when  in  perpetuam  admissible,   §   1766. 
taking  of  under  dedimus — compelling  testimony,  §  1767. 

compelling  production  of  books  and  papers  under,  §§  1768,  1709. 
in  District  of  Colimibia  for  suits  elsewhere,  §§  1770-1773, 
notaries  may  take,  §   1775. 
taken  according  to  State  law,  §   1776. 
de  bene  esse,  §   1761. 

statute,  scope  and  effect  of,  construction,  §   1761  [a]-[b]. 

actions  depending  in  district  or  circuit  court,  §  1761  [c]. 

compelling  answer,  §   1761  [e]. 

by  whom  taken,   §   1761  [f], 

notice  and  service  thereof,  §§   1761  [g]-[h]. 

compelling  attendance  of  witness,  §   1761  [i]. 

mode  of  taking,  §   1762. 

where  taken,   §   1762  [a], 
deponent  sworn  and  examined,  §   1762  [b], 
transmission  to  court,   §   1764. 

may  be  delivered  by  magistrate  personally,  §  1764  [a], 
may  be  sealed  and  directed  to  court,  §   1764  [b]. 
to  remain  under  magistrate's  seal  till  opened,  §   1764  [c]. 
when  not  to  be  used,  §   1764  [d]. 
dedimus  potestatem   and  in  perpetuam,   §   1765. 
necessity  must  be  shown,  §   1765  [b]. 
taken  according  to  general  usage,  §  1765  [c]. 
when  deposition  in  perpetuam  admissible,  §   1766. 
taking  testimony  under  dedimus,   §   1767. 

compelling  production  of  books  and  papers  under  dedimus,  §   1768 
rights  of  witnesses  as  to  distance  and  fees,  §   1700, 
depositions  in  District  of  Cohunbia,  §  1770. 

Avhen  summons  to  witness  will  issue,  §   1771. 
manner  of  taking  and  transmission,  §   1772. 
fees  of  witnesses,  §   1773. 
letters  rogatory  from  and  to  foreign  countries.  §   1774. 
notaries  may  take  depositions,   §   1775. 
to  be  taken  according  to  State  law,  §   1776. 
forms  on  taking  of  testimony  by, 

depositions  under  commission, — order   for   dedimus   potestatem,  F. 

967. 
writ  of  dedimus  potestatem,  F.  770. 

commissioner's  return,  F.  771. 
testimony  de  bene  esv ?. — affidavit  to  obtain  commission  for  exam- 
ination of  witness  under  equity  rule  70,  F.  772. 
affidavit  under  R.  S.  §  863,  F.  773. 
notice  of  deposition  under  R.  S.  §  863,  F.  774. 
notice  for  examination  of  witness  de  bene  esse,  F.  775, 

notice  to  opposite  party,  F.  776. 
subpoena  of  witness  de  bene  esse,  F.  777. 

attachment  against  Avitness  for  disobeying  subpoena,  F.  779. 
caption  for  deposition  do  bene  esse,  F.  778. 
stipulation   for   taking   bv    interrogatories   before    foreign   notary, 

F.  780. 
forms  of  interrogatories,  F.  781. 
cross-interrogatories,  F.  782. 
certificate  and  return  to  interrogatories  and  cross-interrogatoriea, 

F.  783. 
letters  rogatory,  F.  784. 

3098 


INDEX. 

DEPOSITIONS— Continued. 

motion  to  strike  out  part  of  deposition.  FF.  785,  786. 

order  striking  out  part,  F.  787. 

motion  to  suppress,  F.  788. 

order  on  motion  to  suppress,  F.  789. 

order  to  open  and  publisli,  F.  790. 

petition  for  order  to  re-examine  witness,  F.  791. 

order  for  re-examination,  F.  792. 
form  and  contents  of  to  prove  debts  in  bankruptcy,  §  2304. 
existing  law  as  to,  applies  in  bankruptcy,     §  2.34.5. 

upon  whom  notice  of  taking  to  be  served,  §  2."14(>. 
evidence  of  residence  in  naturalization  proceedings  may  be  by,  §  2393. 

DEPUTY  CLERKS. 

see  Clekks  of  United  States  Courts. 

DEPUTY  FIELD  MARSHALS. 

see  United  States  Marshals. 

DEPUTY  UNITED  STATES  MARSHALS, 
see  United  States  Marshals. 

DESIGN  PATENT. 

recovery  for  infringement  of,  §   1175. 

DETENTION  OF  FEDERAL  PRISONERS. 
see  Prisoners. 

DIMINUTION  OF  RECORD, 
certiorari  for,  §   1997. 

DISABILITY. 

effect  of,  of  referee  in  bankruptcy,  §  2244. 
of  referee  in  bankruptcy,  §  2337. 
suit  transferred  to  other  circuit  for  judge's,   §  112. 
powers  of  district  judge  vested  in  circuit  judge  during,  §   118. 
duty  of  disabled  judge  to  certify  and  of  circuit  judge  to  take  cognizance, 
§   119. 

DISBURSING  OFFICER 

decree  that  loss  was  without  fault  entitled  him  to  credit  on  accounts, 
§   1451. 
DISCHARGE. 

of  foreign  seamen,  §   152G. 
in  extradition  cases,  §   1648. 
of  grand  jury,  §  1712. 

in  bankruptcy,  application, — time  for  filing.  §  2324. 
petition,  §  2325. 
opposition  to,   §  2326. 
application,  when  granted,  §  2327. 
revocation  of,  §  2328. 
effect  of  order  as  to.  in  bankruptcy  as  evidence,  §  2348. 
of  prisoners,  §  1625. 

DISCOVERY. 

cross-bills  for,  §  963. 

DISEASED  CATTLE. 

district  attorney  to  prosecute  violations  of  act  prohibiting  transporta- 
tion of,  §  538. 
DISMISSAL. 

in  common  law  actions,  §  919. 
for  want  of  jurisdiction,  §  818. 

in  vacation  on  written  agreement  in  Suj)rerae  Court,  §  2109, 
in  circuit  courts  of  appeals.  §  2110. 
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where  no  appearance  for  plaintiff  in  error  in  Supreme  Court,  §  2111. 

in  circuit  court  of  appeals,   §  2112. 
at   second   term   in    Supreme    Court   if   neither    party    ready,    §    2117. 

in  circuit  courts  of  appeals,   §  2118. 
of  bankruptcy  petition,   not  allowed   without  notice,   §   2273. 
costs  on,  in  appellate  court,  §   1843. 

DISPOSAL    OF    CAUSES. 

on  appeal,  see  Appeal  and  Ehrob. 

DISQUALIFICATION. 

of  jurors  in  civil  rights  cases. 

DISSECTION. 

marshal's  duty  to  deliver  oflfenders  body  for,   S  654. 

DISTRESS  WARRANT. 

injunction  by  district  judge  to  stay   proceedings  on,   §   1121. 
revisory  proceedings,    §   1122. 

DISTRICT  ATTORNEYS. 

See  also.  Attorneys  and  Counsellors. 

one  for  every  district,   §  502. 

assistant,  §  503. 

when  may   employ   clerks.    §   504. 

temporary  appointment  by,  to  fill  vacancy.   §  505. 

residence  and  duties  of,  §  506. 

effect  of  removal  or  neglect,   §  506. 

designation   of   residence  by   attorney   general,    §    507. 

term  and  oath  of,   §  508. 

salary  in  lieu  of  fees,  §  509. 

services  in  circuit  court  of  appeals,  §  509. 

salaries  in  particular  districts,   §  510, 

payable  monthly,   §  511. 

in  southern  New  York  district,   §   512. 

payment  of  clerks  and  expenses  in  southern  New  York  district,  §  513. 

salary  of  the  Indian  Territory,   §  514. 

compensation  of  assistant,   §   515. 

in  certain  districts,  assistant  may  receive  more,   §   516. 
office  expenses  allowed,   §   517. 
allowances  for  traveling,   etc.,    §   518. 
duty  to  make  quarterly  expense  accounts,    §   519. 
semi-annual  return  of  fees  and  expenses,   §   520. 
all  fees,  with  certain  exceptions,  included  in  return,  §  521. 
auditing  of  expense  accounts,  522. 

fees  and  accounts  of,  for  District  of  Columbia,   §   523. 
duties   of, 

in  general,  §  524. 

to  defend  officers  of  Congress,  §  525. 

to  furnish  information  as  to  titles  to  public  property,  §  526. 

to  render  legal  services  in  purchases  for  government,  §  527. 

to  conduct  public  suits  respecting  national  banks,  §  528. 

as  to  suits  for  money  due  Postoffice  department,  §  529, 

to  represent  government  in  prize  cases,   §  530. 

as  to  restoration  of  records,   §  531. 
compensation,   §   531. 

to  represent  Indians,  §  532. 

to   institute  government   condemnation   proceedings,    §   533. 

to  restrain  combinations  in  restraint  of  trade.   §  535. 

to  abate  unlawful  inclosure  of  public  lands,  §  534. 

to  prevent  violations  of  anti-trust  act  of  1890,  §  53(3. 

to  prosecute  violations  of  commerce  commissioner's  orders,  §  537. 
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to   prosecute  violations  of  act   prohibiting  transportation   of   (lis 
eased  cattle,  §  538. 

to  prosecute  suit  against  carriers,  violating  rates,  §  539. 

to  proceed  against  marshal  failing  to  pay  over  lines,  S  540. 

to  prosecute  offenders  against  alien  immigrant  laws,   §  541. 

to   prosecute   owner  of   obstructing  bridge.    §    542. 

to  prosecute  persons  presenting  false  claims,  §  543. 

to    prosecute   revenue   frauds,    §    544. 

to  make  return  of  suits  to  treasury,   §   545. 

to  transmit  to  treasury  statement  of  suits  for  fines,  etc.,  §  540. 

to  make  return  of  revenue  suits  to  commissioner,   §  547. 

to  report  on  Postoffice  suits,  §  548. 
liability  of,  on   receiving  bond  for  suit,   §   549. 
rules  respecting  suits  where  United  States  are  parties,  §  550. 
attorney  general  to  supervise,  §  551. 

to  retain  counsel  to  assist,  §  552. 
compensation  in  prize  cases,  §  1330. 
accounts  in  prize  cases,   §   1331. 
recognizances    of    witnesses    in    criminal    cases    in    Vermont   taken    on 

application  of,   §   1747. 
costs  limited  to  one  action  where  several  separately  brought,  §  1836. 
may  designate  United  States  Commissioner  before  whom  Chinese  tried. 
§  2407. 

DISTRICT    COURTS. 

see  also  District  Judges;   Circuit  Judges;   and  gee  under  titles  of 

particular   districts. 
denial  of  jurisdiction  of,  in  National  Bank  cases,   §  24  [b]. 
where    jurisdiction    deemed    in    issue    on    appeal    from,    direct    to    Su- 
preme  Court,    §   42  [b]. 
when  matters  therein  to  be  certified  into  and  disposed   of  in  circuit 
court,   §   116. 
matters  subsequent  to  certifying  order  to  be  transmitted,   §   117. 
jurisdiction  over, 

admiralty  cases  and  admiralty  seizures,   §   200. 

aliens,  suits  bj'^,  for  tort  against  treaty  law  of  nations,   §  208. 

alien  enemies,  and  alien  immigrant  laws,  §  214. 

bankruptcy,  §  210. 

civil  rights,  over  suits  for  damages  for  conspiracy  against,  §  203. 

condemnation   suits,   §   215. 

consuls,   suits   against,    §   209. 

crimes  and  offenses.  Federal,  §  193. 

crimes  and  offenses  upon   South  Dakota   Reservations   and   Great 

Lakes,  §  215. 
debentures   for   drawback   of   duties,   suits   on,    §    202. 
Federal  rights,  suits  to  redress  deprivation  of,   §  204. 
forfeitures  for  debts  to  United  States,  suits  for.  §   198. 
interstate  commerce  laws,   §   214. 
lien  for  revenue  tax,  equity  suits  to  enforce,  §  197. 
national  banks,  suits  by  and  against,  §  207. 
offices,  suits  to  recover  where  denial  of  Federal  right  involved,  § 

205. 
penalties  and  forfeitures,  suits  for,  §  195. 
piracy,  §  194. 

postal  laws,  actions  under.   §   199. 
prize,   proceedings  for  condemnation   as,   §   201. 
quo  warranto  suits  against  office  holders  contrary  to  Fourteenth 

amendment,    §    200. 
sealing  law.  prosecutions  for  violations  of,   §  211. 
submarine   cable   law,   oflFenses   against,    §    216. 
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Territorial  courts,  cases  transferred  from.   §  213. 

unlawful  inclosures  of  public  lands,   §   215. 

United  States  or  its  officers,  common  law  suits  by,  §  196. 
concurrent  jurisdiction  with  court  of  claims,  §  212. 
admission  to  practice  in,  §  492. 
times  and  places  of  holding,  §  313. 

always  open  in  admiralty  or  equity  for  certain  purposes,  §  368. 
particular  provisions  as  to  records  of.  in  various  districts,  §  381. 
general   provisions  as  to   records  of,    §   382. 
crier's,   §   687. 
jury  attendants.  §  687. 
power  to  make  rules,   §   805. 

mode  of  appeal  from,  acting  as  circuit  courts,  §   1891. 
power  of,  to  prescribe  admiralty  practice  and  procedure.   §  1197. 
when  indictment  may  be  transferred  from,  to  circuit  courts  and  vice 
versa,   §   1.590. 

in  cases  involving  difficult  questions  of  law.  §   1591. 
bail  on  appeal  to  Supreme  Court  from.  §  1547. 
may  issue  habeas  corpus,   §   1670. 
juries  interchangeable  with  circuit  court.   §   1721. 
bankruptcy  referee's  records  transmitted  to,   §  2336. 

DISTRICT  COURT  CLERKS. 

See  Clerk  of  United  States  Courts. 

DISTRICT   JUDGES. 

see  also  United  States  Judges  :  Federal  Coi^rts  ;  District  Courts. 

when  may  serve  in  circuit  court  of  appeals.  §  75. 

trial  judge  disqualified  to  act  in  circuit  court  of  appeals,  §  76. 

when   district   judges   in   Iowa   holding   circuit   court,   to   sit   together. 

§   107. 
whose   opinion    prevails   where   judge   holds   circuit   court   with   other 

judges,    §    111. 
powers  of,  vested  in  circuit  judge  during  disability,  §  118. 
duty  on  disability,  to  certify  to  circuit  court.  §  119. 
appointment  of.   for  various  districts,   §   167. 
in  some  cases  one  judge  for  two  or  more  districts,   §    168. 

two  district  judges  in  one  districts,   §    169. 
circuit  judge  may  act  for,  in  Tennessee,  §   170. 

in  Oregon,   §   171. 
another  may  be  designated  to  act  for  disabled  judge,   §    172. 
designation  of  additional,  to  assist  with  accumulated  business,   §   173. 

when  chief  justice  shall  make  designation,   §   174. 
when  new  designations  and  appointments  made,  §   175. 
duty  of,  to  comply  with  designation.  §  176. 
duty  to  act,  and  duty  of  circuit  judge  to  designate,  §  177. 
duty  of  one  Florida  judge  to  act  in  case  of  other's  disability,  §  178. 
what  judge  to  act  in  case  of  disability  in  a  New  York  district,  §   179. 
of  eastern  New  York  district,  may  sit  in  soiithern,   §   180. 
continuances  by  vacancy  in  office  of.   §   181. 

another  district  judge  of  the  state  may  act,  §  182. 
district  court  clerk's  power  to  make  orders,  etc.,  in  admiralty  during 

disability  of.    §    183. 
assignment  of,  for  northern  district  of  Alabama.  §  184. 
duty  of,  to  demand  record  of  territorial  courts,  §  384. 
judicial  officers  accounts  certified  by.   §  448. 
injunction  by,  to  stay  proceedings  on  distress  warrant.  §  1121. 
power   of   after   admiraltv   seizure   to   take   delivery  bond    in    vacal'   ti 
§    1218. 
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powers   of.   as   to  approval   and   removal   of   trustee   in   hankruiitcv,    § 

2246. 
certain  matters  in  bankruptcy  to  be  heard  by,  S  2340. 
review  of  bankruptcy  referee's  order  by,   §  2343. 
DISTRICT  MARSHAL. 

See  United  States  Marshals. 
DISTRICT  OF  COLUMBIA. 

nature  and  creation  of  courts  of,  §  8  [cj. 
Federal  jurisdiction  over,   §   20. 
appeals  to  Supreme  Court  from,  §  45. 

necessity   for   final   judgment,    §   45  [b], 

jurisdictional  amount  as  determining  right  of  review,   §  45  [c]. 
cases  involving  validity  of  patent,  copyright,  etc.,   §  45  [d J. 
appeal  to  Federal  Sujireme  Court  from  court  of  appeals  of,  §  45. 
Certiorari  from  Federal  Supreme  Court  to  court  of  appeals  of,  §  46. 
appeals  in  cases  relating  to  highways  in,   §  47. 
fees  and  accounts  of  district  attorneys,  §  523. 
witness  fees  for  depositions  in,   §   727. 
procedure  of,  excluded  from  Code,   §   1167. 
extradition  of  fugitives  found  in,   §    1656. 
depositions  in  for  suits  elsewhere,  §  1770. 

when  summons  to  witness  will  issue,  §  1771. 
manner  of  taking  and  transmitting,  §  1772. 
fees  of  witnesses,   §   1773. 
DIVERSE   CITIZENSHIP. 
See  also  Citizenship. 
jurisdiction   for,    §   2  [q]    et  seq. 
as  creating  probate   jurisdiction.   §   2  [w], 
not  necessary  in  ancillary  matters,   §  3  [b]. 
whatever  co-citizens  may  enforce  in  State  court,  may  be  enforced   in 

Federal  courts  in  case  of.   §   5  [f]. 
judgment    final    in    circuit    court    of    appeals    where    jurisdiction    de- 
pendent on,  §  77  [g]. 
where  other  grounds  of  jurisdiction  apparent,  §  77  [gg]. 
where    Federal    question    arises    during    progress   of    cause,    §    77 

[gggg]- 
jurisdiction   in  cases  of,   §    131. 
jurisdiction   of   removal   of   causes,    §    134. 

DOCKET. 

precedence   on   docket   of   writs   of   error  to   State   courts   in   criminal 
cases,   §  2041. 

of  review  of  Board  of  General  appraisers  revenue  decisions,  §  2042, 

of   commerce   cases,   §   2043. 
call  and  order  of  docket — in  Supreme  Court. 

cases  to  go  to  foot  of  docket  if  neither  party  ready,  §  2044. 

ten  cases  called  each  day,   §  2045. 

criminal  cases  may  be  advanced,   §   2046. 

cases  once  adjudicated  advanced  on  motion,  §  2047. 

advancing  cases  of  general  public  interest,    §  '^048. 

motions  to  advance  what  to  contain,  §  2049. 

no  other  changes  in  docket  ordinarily  made,  §  2050. 

cases  heard  together,    §   2051. 

reinstatement   of   cause,    §    2052. 

cases  may  be  passed  only  by  court's  leave,  §  2053. 

cases  under  act  of  1889  to  be  advanced  and  heard.  §  2054. 

call  and  order  of  docket  in  circuit  courts  of  appeals,  S  2055. 

precedence   given   appeals    from    interlocutory    injunction    decrees, 
§   2056. 
in  bankruptcy,   §  2216. 
of  record  on  appeal,  §  1957  et  seq. 
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DOCKET  BOOKS, 
of  clerks,  §  606, 

DOCKET   ENTRY. 

on  return  of  sxib poena  as  served,   §   074. 

DOCKET   FEES. 

of  attorneys,  solicitors  and  proctors,  §  710  [b]-[c]. 
amount   of  clerk's,   §   706  [e]. 

DOUBLE   JEOPARDY. 

provisions  as  to,  §  1571. 

DRAMATIC  COMPOSITION. 

injunction  against  infringement  of,  §   1184. 

DUPLICATE. 

bankruptcy  petition  to  be  in,   §  2269. 

DUTIES. 

see  also  Customs  Duties. 

special  bail  in  suits  for,   §   1552. 

burden  of  proof  on  claimant  on  seizure  for,  §   1513. 

jurisdiction  over  suits  on  debentures,  or  drawback  in.  §  202. 

EIGHTH   CIRCUIT 

special  provisions   for  terms   in,    §   310. 

see  also  appendix   1-E,  setting  forth  rules  and  showing  where  found 
in   Code. 
EJECTMENT. 

suits,   as   presenting   separable    controversies,    §    1.35  [g]. 

and  statutory  substitutes,  §  909. 

ELECTION. 

of  aj)peal  to  Supreme  Court  or  circuit  court  of  appeals,  §  42  [d\. 

naturalization  petitions  not  to  be  heard  before.  §  2.380. 

of  aggrieved  party  to  complain  to  commerce  commission  or  sue,  §  1348. 

ENDORSEMENTS. 

in   bankruptcy   proceedings,    §    2219. 

ENEMIES. 

See  Alien  Enemies. 

ENGLISH. 

requirement  as  to  speaking,  in  naturalization  proceedings,    §   2891. 

ENGLISH   HIGH   COURT   OF   CHANCERY. 

practice  of  to  be  consulted,  where  no  positive  equity   rule  applies,   >) 
936. 
ENTRIES. 

clerk's   fees   for  making,   §   706  [d]. 

EPEDEMIC. 

adjournment  of  courts  to  other  places  by  occasion  of,  §  306. 

EQUITY. 

see  also  Equity  Proceduee. 

local   law  when  followed  in  equity  cases,   §    10  [a]. 

when  enlarging  equitable  rights,   §   10  [aa]. 
procedure  uniform   in   all   districts,    §   5  [b]. 
jurisdiction  over  suits  to  enforce  lien  for  revenue  tax,  §  197. 
distinction  between  law  and  equity,  §§  790,  800. 

EQUITY     FORMS. 

See  also  Equity  Peocedure. 
for  forms  in  patent  equity  cases,  see  Patents. 
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EQUITY  FORMS— Continued. 
bills    111    ecjuity, 

title  and  direction,   F.   409. 

introduction,  F.  410. 

United    States   against    a   corporation    and   citizen     F    411 

the  jurisdiction   clause,   F.   412.  ' 

the  interrogating  part,  F.  413. 

prayer  for   relief.    F.   414. 

for  general    relief,   F.   415. 
for   process,   F.   416. 
variations   in   introduction  of  bill.   F.  417. 
prayers  for  relief  in  special  cases, 

specific  performance.  FF.  418-420. 

of  agreement  to  execute  mortgage  of  indemnity.   F.  421. 
of  contract  to  make  policy  of  insurance,  F.  422. 
for  foreclosure  of  mortgage,  FF.  423,  424. 
for  redemption  of  mortgage,  FF.  425,  42(). 
for   accounting  of   money.    F.   427 

for  accounting  on  termination  of  partnership,  F.  428. 
for  accounting  of  rents,  etc..  F.  429. 
for  account  of  personal  estate,  F.  430. 
by   agent,    F.    431. 

for  winding  up  partnership  affairs.  F.  432. 
damages  against  agent,  F.  433. 
for  cancellation  of  land  patent,  F.  434. 
for  cancellation  of   will  and  deed,  F.  435. 
for  cancellation  of  deed.  F.  430 
for  reformation   of  deed,   F.  437. 

in  bill  by  assignee  to  protect  estate,  F.  438.  ' 

by  next  of  kin  for  account.    FF.  439,  440. 
in  bill  of  interpleader,  FF.  441,  442. 
in   bill   for   payment   of   legacies,   F.   443. 
to  have  trust   declared  as  to  real  estate,  FF.  444,  445. 
for   injunction,   FF.    446,    447. 
for  injunction,  as  to  patented  machines,  F.  448. 
in  bill  to  quiet  title,  F.  449. 
for  production  of  deeds  and  papers,  F.  450. 
prayer  for  process, 

where  government  defendant,   F.   451. 
for  ne  exeat,   F.  452. 
note  at  end  of  bill  where  interrogatories  are  to  be  answered,  F.  453. 
various    bills, 

for  sale  and  foreclosure,  F.  463. 
suit  to  quiet  title,  F.  464. 

and   for   injunction  and  restraining  order,   F.  465. 
for  injunction  by  United  States  for  obstructing  navigable  stream, 

F.    40(5. 
to  redeem  real  property  by  heir  of  mortgagor,  F.  467. 
to   redeem    personal   property,    F.   468. 

for  account  by  broker  employed  to  purchase  stocks,  F.  469. 
for  dissolution  of  partnership  and   for  injunction  restraining  the 

collection  of  debts,  F.  470. 
of  interpleader  by  purchaser  against  different  claimants,  F.  471. 

affidavit  to  bill   of   interpleader,   F.   472. 
of    revivor,    F    473. 
to  perpetuate  testimony,  F.  474. 
amendment  to  bill  of  complaint.  F.  475. 
demurrers, 

general  form,  F.  480. 
verification,  F.  481. 
certificate  of  coiuisel,  F.  482. 
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EQUITY  FORMS— Continued. 

i'ur  want  of  equity,  F.  483. 

for  want  of  legal   power  to  sue,  F.  484. 

to  substance  of  bill  that  plaintifT  has  no  interest,  F.  485. 

that   defendant    is   answerable,    if   at   all,   to   some   other   person, 

F.  48(5. 
that  defendant  has  no  interest,  F.  487. 
that  plaintitr  not  entitled  to  relief,  F.  488. 
that  bill  does  not  embrace  whole  matter,  F.  489. 
for  want  of  parties,  F.   490. 
for  multifariousness,  F.  491. 
statute  of  frauds,  F.  492. 
demurrer  to  bill  of  interpleader,  F.  493. 
demurrer  and  answer,  F.  494. 
demurrer,  plea  and  answer,  F.  49.5. 
demurrer  for  want  of  jurisdiction,   F.  49G. 

for  noncompliance  with  court  rules,  etc.,  F.  497. 
for  lack  of  jurisdiction  and   equity,   F.   498. 
demurrer   to   cross   bill,    F.    499. 
pleas, 

general    form,    F.    505. 
counsel's    certificate,    F.    50(5. 
verification,   F.   507. 

plea  to  jiart  aiid  answer  to  residue,  F.  508. 
special  appearance  and  plea  to  jurisdiction,  F.  509. 
plea  of  infancy.  F.  510. 

plea  that  plaiiitiH'  not  administrator  as  alleged,  F.  511. 
plea  of  prior  suit  pending,  F.  512. 
plea  of  want  of  proper  parties,  F.  513. 
plea  of  account  stated,  F.  514. 
plea   of   statute.    F.    515. 
answer, 

general    form,    F.    520. 
introduction,   F.   521. 
conclusion,  FF.  522,   523. 
averments  as  to  accounts, 

reference  to  book,  F.  524. 

accounts  refused  as  being  useless  before  decree,  F.  525. 
admission  for  purpose  of  suit,  F.  52(5. 
claims  made  by  defendant,   F.   527. 
craving  leave  for  greater  certainty,  F.  528. 

to   refer   to  co-defendant's  answer,  F.   529. 
information  and  belief,  F.  530. 
ignorance,  F.  531. 
qualified   denial,   F.   532. 
reference  to  schedule,  F.  533. 
settled  accounts,   F.   534. 
vexatious   suit — settled   accounts — claim   of  benefit   of   defense   a3 

if  raised  by  plea  of  demurrer,  F.  535. 
want  of  interest,  F.  536. 
claim   of  benefit  of  same  defense  to  amended  bill  as  to  original 

bill.  F.  537. 
setting  up  statute  of  limitations,   FF.   538,  539. 
setting  up  statute   of   frauds,   FF.   540,   541. 
where   defendant  objects   to   answer   particular   interrogatories,   F. 

542. 
statement   and    answer   to    prevent   plaintiff   from    calling   for   the 

production  of  docimients,  F.  543. 
answer  and   disclaimer,   F.  544. 
gencial  form  of  disclaimer,  F.  545. 
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EQUITY  FORMS— Continued. 

answer  to  suit  to  enjoin  vvorkiiif,'  of  mines,  F.  546. 
answer  and  cross-conij)laint,    F.   547. 
supplemental  answer,  F.  548. 
exceptions, 

for  scandal,  F.   549. 
to  answer,  F.  550. 
replication  to  answer,  F.  500. 
motions   and    notices, 

general   form   of   notice  of  motion,   F.   5G1. 

motion  to  amend  bill,   F.  5G2. 

motion  by  infant  to  dismiss  hill,   l'\  5().3. 

by   plaintifi',   F.   504. 
motion  to  withdraw  plea  or  demurrer,  F.  565. 
motion  to  amend  answer,  F.  5()0. 
for  leave  to  amend,   F.  507. 

for  leave  to  file  supidemental  answer,  F.  568. 
notice  of   hearing  of  exce])tions  to  answer,  F.  569. 
motion  to  enter  decree  nunc  j)ro  tunc,  F.  570. 
special  motion  to  rectify  decree  or  order,  F.  571. 
motion    for    rehearing,    F.    572. 
notice  of  motion  for  judgment,  F.  573. 
motion  for  judgment,  F.  574. 
orders  and  decrees, 

decree  on  bill  to  quiet  title.  F.  580. 

on    foreclosure,    FF.    581,    582. 

decree  for  account  of  dealings,   F.  5S:i. 

for   dissolution    of    jiartiiersiiip.    F.    584. 

for  specilic  perfornumce  on  bill  by  vendor.  F.  585. 

on   bill   by    purchaser,    F.    58(i. 

for   surrender   of   mortgaged    premises.    F.    587. 

declaring  instrument  a  mortgage,  F.  588. 

final   after   appeal,    F.    589. 

for   redemj)tion   of  goods   pledged,   F.    590. 

on  bill  of  interpleader,  F.  591. 
revivor  and  supplement, — order  to  revive,  F.  592. 
for  inspection  of  documents  out  of  court,  F.  593. 
rule  taking  bill  pro  confesso  as  to  certain  respondents,  F.  594. 
order  of   substitution   of   plaintiff,   F.   595. 

for  leave  to  file  supplemental  bill,  F.  596. 

granting    leave    to    file    amendment,    F.    597. 

sustaining  exceptions  to  answer,  F.   598. 

allowing  amendment  to  answer,  F.  599. 

dismissing    suit,    F.    000. 

denying  petition  for  rehearing.  F.  001. 

directing  filing  and  transmission  of  record,  F.  602. 

for  entry  of  mandate   and   decree,   F.  603. 
affidavit  to  ol)tain  ne  exeat.  F.  (){)4. 
order  for  writ  ne  exeat.   F.   (i05. 

general    form,   F.   ()06. 
restraiiing   orders, 
order,   F.  012. 
bond,   F.   013. 

order  modifying  or  continuing  r' straining  order.  F.  614. 
motion  for  removal   of,    F.   01.'). 
order   dissolving  restraining   oiih-r,    F.    024. 
injunctions. 

on  notice,  or  ex  parte,  on   undertakings.   F.   610. 
order  for  inquiry  as  to  damages,  F.  617. 
injunction,  F.  618. 
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undertaking  thereon,  F.  G19. 

notice  of  motion  to  dissolve,  F.  620. 

petition   to   dismiss,    F.    621. 

notice   of    petition   to   dismiss,    F.    622. 
order  to  file  new  bond,  F.   623. 

order  dissolving  or  continuing  injunction  on  motion,  F.  625. 
decree  making  injunction  perpetual  as  to  copyright,  F.  626. 
receivership   and   intervention    proceedings, 

prayer  for  appointment  of  ancillary  receiver  in  suit  for  railroad 

foreclosure,  F.  630. 
order    appointing    receivers,    F.    631. 
order  substituting  receiver,   F.   632. 
plaintiff's  consent  to  substitution,  F.  633. 
petition  by  receiver  for  leave  to  borrow,  F.  634. 
prayer  in  receiver's  petition  for  leave  to  issue  certificates,  F.  635. 
notice  of  receiver's  petition  for  leave  to  borrow,  F.  636. 

answer.    F.    637. 
order  authorizing  loan  and  issue  of  certificates,  F.  638. 
order  for  issue  of  recei\er"s  certificates.   F.  639. 
receiver's  report  of  sum  borrowed  and  form  of  certificate,  F.  640. 
petition  for  leave  to  sue  receiver,  F.  641. 
petition    in    intervention,    F.    642. 
order  to  show  cause,   F.   643. 
introduction   to   complainant's   answer  to  bill   of   intervention,   F. 

644. 
motion   to    intervene,   F.   645. 
proceedings  before  master. 

motion    for   reference   to    F.    650. 

order   for   reference,   F.   651. 

summons,    F.    652. 

master's  certificate,  F.  653. 

master's  report,  F.  654. 

order  appointing  special  master,  F.  655. 

report   of   special    master,    F.    656. 

findings  of  fact  and  conclusions  of  law  of  master,  F.  657. 

exceptions   by   complainant   to   master's    report,    F.    658. 

by    defendant,    F.    650. 
decree  on  appeal  from  special  master's  report,  F.  660. 
order  sustaining  exceptions,  F.   661. 
order  confirming  report,   F.   662. 
sales   in   equity, 

writ  of  venditioni  exponas.  F.  663. 
master's   notice   of   sale,    F.    664. 
affidavit  of   publication   of   notice,   F.   665. 
of   posting  notices  of  sale,    F.   666. 
master's  report  and  return  of  sale,  F.  669. 
motion  for  confirmation  of  sale,  F.  670. 
order  confirming  sale.   F.   671. 

notice  claiming  exemption  of  certain  property  from  sale,  F.  672. 
objections  to  confirmation  of  sale,  F.  673. 
order  appointing  master   to   execute   deed.   F.   674. 
master's  report  of  execution  of  deed,  F.  675. 
miscellaneous    forms. 

praecipe  for  subpoena,   F.   680. 

subpoena  ad  respondendum,  F.  681. 

marshal's  retiirn.  F.  682. 

alias  subpoena  ad  respondendum,  F.  683. 

ap])earance  of  defendant,   F.   684. 

praecipe  for  appearance  of  defendant,  F.  685. 
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EQUITY  FORMS— Continued. 

praecipe  for  default,  F.  686. 

petition  for  leave  to  file  supplemental  bill.   F.  087. 
notice  of  application  for  leave  to  lile  bill   for  appointment  of  re- 
ceiver and  affidavit,  FF.  G88.  (58!). 
petition  for  appointment  of  guardian  ad  litem,  F.  (51)0. 
affidavit  for  suit  in  forma    pauperis,  F.   GDI. 
petition  of  defendant  in  forma  pauperis.   F.  692. 
petition  for  rehearing,  F.  693. 

memorandum  of  costs  and  disbursements.  F.  694. 
objections  to  cost  bill,  F.  695. 

clerk's   rulings   on  memorandum   of   cost   bill.   F.   696. 
motion  by  plaintiff  to  retax  costs.  F.  (!97. 
points  on  appeal  from  clerk's  taxation,  F.  ()!)8. 
notice  of  appeal  by  defendant,  from  taxation.  F.  ()99. 
enrollment,    F.    700. 

EQUITY  PROCEDURE. 

See  also  Bills  in  Equity,  Subpoena,  Appearance;  Dp:fault;  De- 
murrer; Answer;  Plea;  Replication;  Issue;  Parties; 
Taking  Testimony  ;  Hearing  ;  Reference  to  Master 
IN  Chancery  ;  Evidence  ;  Decrees  ;  Orders  ;  Rehear- 
ing; Bills  OF  Review ;  Injunctions;  Receivers;  Equiti 
Forms;  Equity. 

circuit  court  always  open  in,  for  certain   purposes.   §   365. 

district  court  always  open  in,  for  certain  purposes,  §  308. 

clerk's  duty  to  be  in  office  on  first  iMondays,  for,  §  604. 

in  Federal  courts,  independent  of  State  procedure,  §  800  fb]. 

forms  and  modes  of  proceeding,   §  936. 

English  high  court  of  chancery  practice  to  be  consulted  where  not 
positive  rule  applies.  §  937. 

affirmation  equivalent  to  oath,  required  by  rules,  §  938. 

power  of  judge  at  chambers  as  to  orders,  etc.,   §  939. 

notice  of  motions,  rules,  and  orders  by  entrj'  in  order  book,  service, 
§    940. 

when  court  may  abridge  time  for  notice  of  orders,  etc.,  §  941. 

what  motions  and  applications  deemed  grantable  of  course,  by  clerk, 
§   942. 

procedure  on  motions  and  orders  not  grantable  of  course,  §  943. 

mode  of  proof  in,  §  1036. 

See  also  Taking  of  Testimony. 

by  commerce  commission  against  discriminating  carrier, — petition 
hearing,    etc,    §§    1359-1361. 

record  on  appeal,  §  1939. 

scope  of  I'eview  in  equity  appeals,   §§  2086,  2087. 

bankruptcy  procedure  to  conform  to  practice  in  equity  or  at  law  aa 
case  may  be,    §   2207. 

EQUITY  RULES. 

power  of  Supreme  Court  to  make,  §  802. 

ERROR. 

damages  and  costs  on  affirmance  in,  §   1842. 

not  specified  in  brief,  before  Supreme  Court  to  be  disregarded,  §  2069. 

EVIDENCE. 

see  also  Witness  ;  Taking  of  Testimony  ;  Depositio.ns. 
power  of  Congress  to  prescribe  rules  of,  §   10  [u]. 

answer  not  evidence  in  equity  where  answer  on  oath  waived,    §    1000. 

affidavits,  depositions,  and  documents  already  in  evidence  may  be  used, 

on  reference  to  master  in  chancery,  §  1074. 
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evidence   as   to   creditors   and   claimants,    reduced   to   writing   on    ref- 
erence to  master,  §   1075. 
master   in  chancery  to   procure,    §    1072. 

copies    of    papers    schedules    and    reports    filed    with    commerce    com- 
mission as  evidence,  §   1357. 
reports   of   accidents    made   to   commerce    commission   not    admissible, 

§    1363. 
existing  laws  as  in  cases  under  commerce  laws,  apply  to  act  of  1900, 

§    1368. 
.  return  of,  on  appeal   from  general  appraisers,    §    1443. 

taking  of   additional,    §    1444. 
in  Indian  depredation  claims,  §    1494. 
depositions  and  other  papers,  at  extradition  hearing,   §   1644. 

earlier    provisions,    §    1045, 
rules  of  in  criminal  cases,  §   1760. 
orders  for  the  production  of  books,  etc.,    §    1703. 
letters  rogatory  to  and  from  foreign  countries,  §  1774. 
copies  of  department,  records,  and  papers  as  evidence,   §    1777- 
copies  of  records  in  oflice  of  solicitor  of  treasury,   §   1778. 

of  papers  in  office  of  Indian  Commissioner,  §   1779. 
currency,  comptroller's  instrumtnts,  etc..  and  copies  of  records,  §  1780. 
organization  certificate  of  National  Banks  as  evidence,  §   1781. 
transcripts  from  books  of  treasury  as  evidence,  §   1782. 

nature  and  authentication  of  transcript,  §  1782  [c]. 

how  to  be  certified,   §   1783. 

transcripts  in  indictments  for  embezzling  public  moneys,  §  1784. 
copies  of  returns  in  office  of  interior  department,  §  1785. 
copies    of    postoffice    records.    §    1786. 

what  sufficient  evidence  of  demand  on  postmaster,  §   1787. 
copies,  etc.,  of  general  land  office  records,   §   1788. 

duty    of    commissioner    regarding,    §    1789. 

exemplifications  by  him,  §   1790. 
transcripts  of  land  office  records,  §    1701. 
original  papers  in  land  office,  §  1792. 

copies  made  by  Recorder,   §    1793. 
copies  of  records,   etc.,   of   patent   office,    §    1794. 

of  foreign  letters  patent,    §    1795. 

of  patent  drawings,  etc.,   §   1796. 

of  trade  mark  papers,  §   1797. 
extracts  from  Congress  Journals,   §   1798, 
copies  of  records,  etc.,  of  United  States  consuls,  §  1799. 
records  certified  from  circuit  and  district  courts,  §  1800. 
transcribed    records    in   North   Carolina,    §    1801. 
copies  of  judicial   records,    §    1802. 

legislative  and  judicial   records  of  states  and  territories  as  evidence, 
S    1803. 

to  be  attested  by  clerk,  §   1803  [d]. 

magistrate's  certificate  attaclied,  §   1803  [e]. 

faith  and  credit  to  be  given  when  authenticated.  §  1803  [f]. 
other  State  and  Territorial  records,  §    1804. 

secondary   proof  of   State  court  records,   §    1805. 
copies    of    foreign    records,   etc. — land    titles,    §    1806. 
judicial  notice  of  seal  of  secretary  of  commerce  and  labor,   §   1807. 
United  States  statutes,   §   1808. 
Richardson's  supplement  to   Revised   Statutes,    §    1809. 

furtlier   supplement,    §    1810. 
statutes   at   large  as   evidence,    §    1811. 

later  provision,   §    1812. 
certified  copies  of  bankruptcy  referee's  proceedings  and  papers,  §  1813. 
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commerce  commissioner's  reports,  §  1814. 
order  for  production  of  hooks,  etc.,  §  1763. 

applicable  only  to  lepjal  actions,  §  176;5  [a]. 

motion    and    notice    thereof,    §    1763  [b]. 

disposal  of  motion,  §   1763  [cj. 

discovery    by    or    against    the    United    States,    §    1763  [d]. 

production   of   documents,    §    1763[el. 

remedy  on  noncompliance,    §    1763  [f]. 
required  at  hearing  in  naturalization  proceedings,  §  2385. 
of   residence   in   another   State,   in   naturalization   proceedings   may   be 

by    deposition,    §    2393. 
natviralization  certificates,  etc.,  as,   §  2402. 

EXAMINATION. 

order  for  witnesses,  before  commissioner  in  court  of  claims,  §   1462. 
by  examiner  in  equity  cases.  §§  1037,  1041. 

EXAMINERS  IN  EQUITY. 

taking  of  testimony  orally  before,  §   1037. 
signing  of  testimony  by,  §    1041. 
statement   by,   on   taking   testimony,    §    1042. 
See  also  Takixg  of  Testimoxy. 

EXCEPTIONS. 

See  also  Bill  of  Exceptions. 

taking  of,   in  common   law  causes,   §  022. 

to  libel  and  allowance  thereof,   §    1200. 

to  answer  in  admiralty,  see  Aumikalty. 

for  irrelevancy,  scandal,  etc.,  in  admiralty,   §   1264. 

EXCEPTIONS  TO  ANSWER. 
see  also  Answer. 
payment  of  costs  in  equity  on  exceptions  allowed  or  overruled,  §  1004. 

EXECUTION. 

in  cases  of  conflicting  jujrisdiction,  §  17  [f]. 

validity   of   sale,    §    17  [ff]. 
fees  of  appraisers  on  execution  sale,   §  737. 
stay  of,  on  application  for  new  trial,  §  924. 

judgments  for  fines  enforced  by,  against  defendant's  property,   §   1006. 
execution  in  favor  of  United  States  to  run  in  every  State.  §  1417. 
marshal's    return    to    treasury    on    executions    for    money    due    United 
States,  §  647. 

to  Postoffice  department  on   executions  in  Postoffice  cases,   §   648. 

to  department  of  justice  on  executions  in  Postoffice  cases,  §  649. 

over  all  districts  of  State,   §   1865. 
stay  for  purpose  of  moving  new  trial,   ^    1866. 

stay  \\hen  granted  by  State  laws.   §   1867. 
against  revenue  officers  \Ahcn   withheld,    §    1868. 
sale  of  real  property  under  order  or  deci'ee.  §   1869. 

of  personal   property,   §    1870. 

notice  of  sale  of  realty.  §  1871. 

effect  of  marshal's  death  after  levy  or  sale,  §   1872. 
state  laws  as  to  appraisal  before  sale  apply,  §   1873. 
execution  from  State  courts  against  National  Ranks  restricted,  §  1874. 
postponement  of   in   capital   cases,   supersedeas,    §   2017. 
appellate   court  not  to  issue,    §   2119. 

EXECUTION   OF    PRISONERS. 

expenses  of,   §   1609. 
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EXECUTION    OF    WRITS. 

marshal's  allowance,  for.  of  arrest,  etc.,   §   714. 

EXECUTIVE   DEPARTMENTS. 

procedure  in  cases  transmitted  to  court  of  claims  by,  §  1452. 

payment  of  judgment,  §   1453. 
jurisdiction  over   claims   referred   by,   §   23G. 
assumption   of  judicial   powers   by,    §    6  [dj. 

EXEMPTION. 

applicability    of    state    laws,    under    Federal    execution,    §    10  fol. 
right  to,  on' proceeding  to  limit  liability,  may  be  contested,  §  1304. 

EXHIBITS. 

to  be  placed  in  marshal's  custody  on  appeal,  §  2036. 

in  circuit  courts  of  appeals,  §  2037. 
only  objections   below  to   exhibits,   etc.,   in   admiralty   and   equity   en 
tertainable    in    Supreme    Court,    §    208G. 

EXPENSE  ACCOUNTS. 

marshal  to  return,  in  bankruptcy,   §  2223. 

of  marshals,  see  United  States  Marshals. 

duty   of   district  attorney   to  make  quarterly,    §   519. 

semi-annual  return  by  district  attorney  of  fees  and  expenses,  §  520. 

auditing  of,   §   522. 

fees  and  accounts  of  district  attorney  for  District  of  Columbia,  §  523. 

EXPENSES. 

on  prize  cases,  §   1326. 

payment  of,  §  1327. 
distribution  of,  on  administration  of  partnership  estate  in  bankruptcy. 

§  2331. 
actual,   of  bankrupt,   when   paid,    §   2296. 
duty  to  indemnify  for,  in  bankruptcy  repayment,  §  2220. 

EXTRADITION. 

payment  of  fees  and  costs  in  proceedings,  §  742. 

of  fugitives  from  justice  of  a  foreign  country,   §   1642. 

history  of  provision  and  cross  references,  §   1C42  [a]. 

extradition   in   general.    §    1642  [b]. 

preliminary   requisition  and   executive  mandate,    §    1642  [c]. 

complaint,    §    1G42  [d]. 

warrant  of   arrest,    §    1642  [e]. 

hearing,    §    1642  [f]. 

cases  to  be  heard  publicly,   §   1643. 

depositions,   etc.,  as  evidence,    §    1644. 
earlier  provisions,    §    1645. 

summoning  and  pay  of  witnesses  of  indigent  defendants,  §  164G. 

mode    of   arrest    no    defense,    §    1G42  [g]. 

review  of  proceedings,  §   1642  [h]. 

proceedings  in  executive  department,   §   1642  [i]. 

discharge   and    rearrest,    §    1642  [j]. 

surrender  of  fugitives  and  recapture,  §   1647. 

persons  committed  to  be  deported  or  discharged,  §   1648. 

statutory  provisions  only  operative  while  treaty  exists,   §   1649 
persons  extradited  from   foreign  country,   §    1650. 

agent  receiving  persons  to  have  powers  of  marshal,   §    1651. 

penalty   for   resisting   agent,    §    1G52. 
interstate  extradition,  §   1654. 

right  of.   §    1653. 

demand  or  requisition,  §   1G54  [b]. 

treason,   felony    or   other   crime,    §   1654  [c]. 
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EXTKADJTIOX— Coutiniu'd. 

imlictnicnt  or  allulavit  necessary.  §  1054  [d]. 

investigation    by    executive.    §    lli54  [ej. 

warrant  of  arrest  and  removal,   §   l(i54  [f]. 

review  of  proceedings  on  habeas  corpus,   §   1654  [g]. 

penalty  for  resisting  agent  of  demanding  State,  S  1G55. 
extradition  between   I'nited  States  and   l'liiiij)pines.    S    KioS. 

associate   justice   of   Supreme   Court   may   act,    §    1057. 
extradition   between    United   States   and   Piiilippines.    S    1058. 
certification   of    fees   and   costs,    §    lUoi). 
fees  and  costs  of  foreign  extradition,   §   1000. 

EXTRA  SERVICES. 

clerk's  compensation  for,   §   700  [a]. 

FEDERAL  BUlLDIXd  CONTRACTORS, 
suits  on  bond — interveners,  §    1420. 

riglit  of  creditors  of,  to  sue  in  name  of  United  States,  §  1421. 
time  when  creditors  must  sue,  §    1422. 

all  creditors  in  one  suit — payment — discharge  of  sureties,  §  1423. 
creditor's  notice  of  suit.   §   1424. 

FEDERAL  COGNIZANCE. 

of  trademark  infringement  cases  how  restricted,  §  1177. 

FEDERAL  CONSTITUTION. 

See   also    Constitution. 
cases  under,  §  2  [g]. 

jurisdiction  over  cases  arising  under,    §    129. 

review  by  Supreme  Court  of  State  decision  a3:ainst  rirjht,  etc.,  claimed 
under,  §  38  [n]. 

FEDERAL  CONVICTS. 
See   Prisoners. 

FEDERAL  CORPORATIONS. 

suits  against,  arise  under  United  States  laws,  §  133  [c], 

FEDERAL  COURTS. 

see  also  Federal  Jurisdiction;    Ancillary   Jurisdiction,-   Supremk 
Court  ;    Circuit    Court    of    Appeals  ;    Circi'it    Court  ; 
District  Court;    Concurrent  and   Conflicting  Juris- 
diction ;    for    territorial    courts,    see    that    title,    and    see 
also   under   particular   territories. 
administer  local,  national,  and  international  law,   §    1  [b]. 
ancillary  jurisdiction  to  redress  abuse  of  process  of,   §   3  [h], 
creation  of  inferior  Fedarel  courts,  §  8  [c], 
are  of  limited  but  not  inferior  jurisdiction,   §  9  [a], 
conferring  non- judicial  powers  on,  §  6  [a], 
assumption  of  non-judicial  powers,  §  0  [bl. 
power  to  entertain  political  questions,  §  0  [c]. 
relief  in  equity  against  State  decree,  §   19  [c]. 
power  to  amend  State  court's  judgments,  §   19  [d]. 
State  court's  power  to  relieve  against  judgment  of,  §   19  [e]. 
the  Federal  courts,  §  8. 

power  of,  to  decide  on  Federal  question  and  entire  controversy,  §  4. 
comity  between,  §  22. 
what  law  administered  by,   §    10. 
conflict  of  laws,  S  10  [q]. 

general    jurisprudence    and    commercial    laws,    §    10  [r]. 
law    merchant,     §     10  [s]. 
negligence,    §    10  [t]. 
maritime   causes,    §    10  [tt]. 
disregard  of  local  statutes,  §10  [u]. 
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on  error  to  state  court,   §   10  [v]. 
in  admiralty  cases,   §   11  [a]-[b]. 
in  criminal  causes,  §  11  [c]. 
common  law  offensea,  §    11  [d]. 
bankruptcy,    §    11  [e]. 
where  State  party,  §   H  [f]- 
State  law  as  rule  of  decision,   §    12. 
not  followed  where,  §   12  [b]. 

State  construction  of   State   law   when  binding,   §    12  [h]-[i]. 
Federal   common   law,    §    13. 

application  of  common  law  principles,  §  13  [b]. 
matters   within   power   of   congress  not   acted  upon,    §    13  [c]. 
admiralty   cases,    §    13  [d]. 
power  of.  over  State  judgment.   §    19. 
power  of,  to  relieve  against  State  judgments,  §  19  [b]. 
power    of    State    court    to    enjoin    proceedings    in,    §    21  [a], 
power  to  make  rules,   §  801. 
courts  to  which  process  is   returnable   in   districts  containing  judicial 

divisions,   §  405. 
fees  to  be  taxed  in,  §  705. 

nature  and  scope  of  power  to  make  rules,  §  801. 
deposit  of  moneys  ];aid  into,   §  821. 
power  to  issue  writs,  §  841. 

to  issue  writs  of  ne  exeat,  §  843. 
statute  of  limitiitions  applicable  in,  §  870. 

court  may  prescribe  order  of  taking  and  time  for  completing  examina- 
tion by  equity  examiner,  §   1046. 
court   may   direct   commission   and   written   interrogatories,   on   taking 

testiiuony  in  equity,  §    1048. 
personnel   of    court    on    hearing   of   anti-trust   and    commerce    suits    by 

United  States,   §"l347. 
writ  unnecessary  to  bring  person  in  custody,  into,  §  1584. 
may   order    penitentiary    sentence   executed    in   any   state    prison   if    it 

permit,   §   IGKi. 
to  what  courts  habeas  corpus  appeals  taken,  §  1684, 
competency  of  witnesses  in,   §   1735. 
notaries  may   take  depositions   for   use   in,    §    1775. 
to  make  orders  to  save  costs,   §   1833. 

FEDERAL  INJUNCTION. 

See  also  Ixju>'ctiox. 

against  State  court  proceedings,   §  20  [a]. 

wliere  injunction  refused  ■§   20  [b]. 

to  protect  exercise  of  Federal  jurisdiction,  §  20  [c]. 

after  removal,   §  20  [d], 

upon  ordinary  equitable  grotmds,  §  20  [e]. 

in  bankruptcy,    S   20  [f]. 

FEDERAL  JUDGES. 

See  also  District  Judges  :   Circuit  Judges,  etc. 
authorized  to  grant  injunctions.  S   1111. 
power  to   issue  Jiabeas  corpus,   §   1673. 

FEDERAL  JUDICIAL  POWER. 

is  broader  than  legislative,   §   1  [a], 
defined,    §    2  [a]. 

meaning  of  "shall  extend,"   §  2  [b]. 
when  extends   to  "all  cases,"    §  2  [e]. 
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FEDERAL  .lURISDICTfOX. 

See  also  Ancillary  .Iiuisdiction  ;   Feoerai,  Courts  ;  riRtrrr  roiRT; 

DiSTKRT     CorRT.     P:TC.  :       CONCCBRENT     and     COMXICTIXU 

JuRisnurioN. 
nature  of  Federal  judii'ial  powers,  S    1. 
scope  and  extent.  §  2. 
States  not  to  impair  or  regvilate.  §  5. 
inlierent  limitations  on  jndic-ial  ])o\v('r,  §  6. 
suits  a^'ainst  a  State  prohibited.  §   7. 
limited  and  must  allirmatively  appear,  §  9. 
where  exclusive,  §   15. 

suits  by  assifjnees  and  colorable  transfers  to  ol)tain  or  defeat,  §  23. 
citizenship  of  national  banks  for  jurisdictional  purposes,  §  24. 
territorial  limits  and  extent,  §  25. 

District  of  Columbia,  government  forts,  docks  and  buildings,  §  2(i. 
over  crimes  on  local   lakes,   §  27. 
local    law   as    to   renu-dies    for   improvements   applies   to    Federal   occu- 

jjants.   S   2vS. 
law   applied  in  civil   rights  cases.   §  29. 
not  ousted  by  presence  of  non-Federal  questions,  §  4  [b]. 
of  entire  cause,  §  4  [c]. 
State  regulation  of  forbidden,   §  5  [a], 
no  presumjition  in  faNor  of.  S  9  [b|. 
eflFect  of  failure  of  record  to  show.   §  9  [c]. 
jurisdictional  facts  must  be  pleaded,  §  9  [dj. 
must  ai)pear  in  record  on  appeal,  §  9  [e|. 
waiver  of  objection   for  want  of,  §  9  [f]. 
jurisdiction  by   consent,    §   i^  [f]- 

court  should  notice  want  of,  and  dismiss,  §  9  fgl   818. 
amendment  to  show,  §  9  [h]. 
when  exclusive,  §   15. 

power  to  make  exclusive,  §   15  [a], 
crimes  against  United  States,  §    15  [b], 
for   penalties  and  forfeiture,   §   15  [cj. 
admiralty  causes,  §§   15  [d]-[e]. 

when  concurrent,  §    15  [g]. 
seizures,    §   15  [j]. 

patent  and  copyright  laws.   S    15  [k]. 
bankruptcy,    S    15(1]. 
concurrent  and  conllicting,  §   16. 
right  to  retain  cause,  §   16  [a], 
abatement,  §   16  [b]. 

not,  where  parties  dilferent,   §    16  [c]. 

second  action  in  another  State,  not  abated,  §   16  [d]. 

rule    as    between    State    and    Federal    courts    in   same    State, 

§   16  [e]. 
second  ecmrt  should  sus[)end  action,  §    16  ff]. 
effect  ot  dismissal  of  prior  action,  S    16  [g|. 
in  admiraltj'  causes,   §   16  [h]. 
property  in  legal  custody.  SS    17-17  ["-]• 

when  exclusive   possession  attaches,   S   17  |b]. 
on  proceedings  quasi  in  rem,  §   17  [c] 
in  bankruptcy,   §   17  [dl. 
in   probate   j)r<)ceediiigs,    §    17  (e]. 
where  property  taken  on  attachment.  §    17  [f]. 
where  property  taken  on  execution,  S   17  [f|. 

validity  of  execution  sale.   §   17  [ff]. 
where  property  in  receiver's  custod}',  §   17  [g]. 
projierty  in  custody  in  admiralty  causes,  S   17  [hi- 
what    proceedings    permissilile    notwithstanding    possession    of    an- 
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FEDERAL   J  IK  J  SI)  ICTION— Continued, 
other    court,    §   17  [i]. 
discharge  of  custody,  §  17  [j]. 
etl'ect  of  unauthorized  seizure,  §   17  [k]. 
concurrent  jurisdiction  to   punish  offenses,    §   18. 

habeas  corpus  to  release  State  prisoner,   §    18  [b]. 
injunction  to  protect  exercise  of,  §  20  [e]. 
suits  by  assignees  to  obtain  or  defeat, 

history  of  prohibition  against  suits,  §  23  [a]. 

suits  for  contents  of  choses  in  action,  §  23  [b]. 

assignees  and  assignments,  S  23  [c]. 

instrument  payal)le  to  bearer,  not  made  by  corporation,  §23  [d]. 

where    s\iit    could    have    been    brouglit    if    no    assignment    made, 

§  23  [e]. 
right  of  removal  in  suit  on  assigned  cause  of  action,  §  23  [f]. 
coloraiile  transfers  to  obtain  or  defeat,  §  23  [g]. 
within  a  State,  §  25  [a]. 
extraterritoriality  of,  §  25  [d]. 
over  District  of  Columbia,  §  2tJ  [a]. 
over  forts,  etc.,  acquired  by  purchase  and  State  consent,  §  20  [b.] 

acquired    otherwise,    §  20  [c]. 
is  exclusive,   over  District  of   Columbia,  government   forts,   docks   and 

buildings,  §  20  [d]. 
cession    to    State    of    jurisdiction    over    Federal    immigrant    stations, 

§  20  [dd]. 
purposes  for  which  exclusive  jurisdiction  has  been  acquired  and  ceded, 

§  20  [e]. 
retrocession  of  lands  ceded  to  Federal  government  by  State,  §  20  [fj. 
dismissal  or  remand  for  want  of.  §  818. 
in  bankruptcy,  over  one  partner  sufficient,  §  2330. 

FEDERAL  LAWS. 

are  supreme,  §   14. 

iurisdiction  over  cases  arising  under.   §   129. 

jurisdiction  of  removal  of  causes  arising  under.  §   133. 

FEDERAL  OCCUPANTS. 

local  law  as  to  remedies  for  improxements,  applies  to,  §  28. 

FEDERAL  OFFICERS. 

jurisdiction  over  for  suits  against  for  Federal  acts,  §   120. 
jurisdiction  of  removal  of  suits  by  aliens  against,  §   100. 
suits  by  in  Court  of  Claims.  §  231. 
may  not  act  for  claimants  against  United  States,  §  499. 

FEDERAL  PRISONERS, 
see  Priso.ners. 

FEDERAL   PROCEDURE. 

see  also  Writs;  Process:  Eqgity  Procedure;  Parties;  Pleadittg; 
Provisional  Remedies;  Jury  Trial;  Juby:  Mode  of 
Proof;  Verdict:  Judgment  and  Execution;  Costs:  Ob- 
.jECTioNS:  Exceptions;  New  Trial;  Appeal  and  Error. 

,  sco])e  and  power  to  prescribe,  §   799. 

formal  defects  disregarded.  S  813. 

amendments   permitted,   §  813. 

in  common  law  causes,  §§  900  et  seq. 

in  equity,  §§  935  et  seq. 

in  bankruptcy  to  conform  to  practice  in  equity  or  at  law  as  case 
may  be,  §  2207. 

power  of  Congress  over,  §  1  [c]. 

3116 


I 


IXDKX. 

FEDER.\L  PROCEDURE— ContimuHl. 
ilillifulty  of  subject.  S   1  [dj. 
state  regulation  of.  forhicltleu.  S  3  la]. 
in  equity  is  uniform  throughout  all  States.  5  5  [b"). 
local  law  not  binding  rule  of  decision  in  matters  afTecting,  §    10  [b]. 

FEDERAL  PROCESS, 
see  also  Process. 
form  of,   §  830. 

teste  of  from  day  of  its  issue.  §  8.'i7. 
Su])renie  Court   })rocess   in   name  of   President.   §  S.'JS. 
form  of,  of  circuit  courts  of  a[)])eals,   S   8:59. 
amendment  of  circuit  and  district  court  process.  §  840. 
bankruptcy  court's  power  to  issue  process,  §  850. 
statutory  provisions  as  to  place  where  returnable,  §  851. 
provisions    authorizing    service    throughout    districts    containing    judi 

cial  divisions.  §  852. 
place,  mode  and  suniciency  of  service,   §  85.3. 

may  run  in  another  district  of  State  if  same  defendants  there,  §  854. 
in  local  actions,  maj'  run  in  another  district  of  State,  §  855. 
service  by  publication,  etc..  in  suits  to  enforce  liens,  etc.,   §  85G. 
service  where  marshal  is  party.  8  857. 
service  in  suit  against  State,  §  858. 
on  government  in  partition  suits.   §  859. 

appearance  as  cure  for  defective  service  or  want  thereof,  §  8G0. 
against  foreign  ministers  and  their  domestics  void.  §  861. 

penalty  for  suing  out  or  executing  such  process,  §  8()2. 

when  process  mav  be  issued  against  persons  in  service  of  ministers. 
§  803. 

FEDERAL  QUESTIONS. 

jurisdiction  not  ousted  by  non-Federal  question.   §  4  [b]. 

involved  in  review  by  Supreme  Court  of  State  court's  decision,  §  38,  and 

notes, 
jurisdiction  of  circuit  court  of  appeals,  where  arises  during   progress 

of  cause.   S   77  [ggggl. 
where  circuit  court  jurisdiction  invoked  on  ground  of, 
in  particular  cases.   §   120  [i]. 

suits  by  and  against  States  involving,  §   129  [k]. 
question  must  appear  from  plaintiff's  own  statement,  §   129  [n]. 
circuit  court  jurisdiction  on  removal  of  suits  involving.  SS    133  [al-[gl. 
must  appear  from  plaintiff's  statement  to  give  circuit  court  jurisdiction 
on   removal.    §   133  [e]. 

FEDERAL  RECEIVERS. 
see  Receivers. 

FEDERAL  RIGHTS. 

jurisdiction  over  suits  to  redress  deprivation  of,  §  205. 

FEDERAL  TREATIES. 
see  Treaties. 

FEDERAL  WITNESSES. 

see  Witnesses. 

FEDERAL  WRITS. 

see  also  Mandamis;    Proiiibitiox;    Ne  Exeat;    Injunctions. 

form  of,   §  830. 

power  of  Federal  courts  to  issue,   §  841. 

of  circuit  courts  of  appeals,  §  842. 
power  of  Federal  courts  to  issue  ne  exeat,  §  843. 
Supreme  Court's  jjowcr  to  issue  mandamus  and  prohibition.  S  844. 
mandamus  to  judicial  ollicers  for  return  of  fees,  §  845. 
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FEES. 

see  also  United  States  Clerks ;  United  States  Marshals;  District 

Attorneys. 
chapter  on  fees,    §   705   et  seq. 
jurisdiction   to   mandamus   marshals,    clerks,   etc.,   to   make   return   of, 

§   146. 
salaries  of  district  attorneys  in  lieu  of,  §  509. 
semi-annual  return  of  by  district  attorney,  §  520. 

all  included  in  return,  with  certain  exceptions,   §  521. 
of  district  and  circuit  clerks  in  California,  Oregon  and  Nevada,  §  580. 
clerks  not  to  charge  unearned  fees,  §  583. 
when  no  per  diem  fees  allowed  clerks,  §  0841/3. 

Supreme  Court  clerk's  duty  to  account  and  pay  over  surplus,  §  587. 
same  as  to  circuit  court  of  appeals  clerks,  §  588. 
circuit  and  district  clerks  to  account  semi-annually  as  to,  §  589. 
of  clerks  for  naturalization,  return  to  bureau,  §  590. 
clerk's  surplus  to  be  paid  into  Treasury,  §  591. 
of  clerks  in  general, — compensation  for  extra  services,  §  706  [a]. 

issuing  of  process,  summons,  etc.,  §  706  [b]. 

oaths,  affirmations  and  acknowledgments,    §  706  [c]. 

entries  and  records,  §   706  [d]. 

docket  fees,  §   706  [e]. 

seals,  §  706  [f]. 

searches, — commissions, — per  diem  compensation,  §  706  [g]. 
of  United  States  marshal  for  service  of  process,  §  712  [b]. 

for  execution,    §   712  [c]. 

for  admiralty  service,   §   712  [d]. 

in   bankruptcy,    §  712  [e]. 
to  be  taxed  in  United  States  courts,  §  705. 
of  clerk,  §   706. 
statute  authorizing  Supreme  Court  clerk's  fees,  §  707. 

fees  of,  §  708. 
authorizing  circuit  court  of  appeals  clerk's  fees,  §   709. 

fees  of,  §   710. 
circuit  and  district  clerks'  fees  for  admission  to  practice,  §  711. 
marshal's  fees,  §  712. 

of  Supreme  Court,  §  713. 
marshal's  allowance  for  mileage  and  execution  of  writs  of  arrest,  §  714. 
no  clerk's  or  marshal's  fees  for  arrest  of  persons  under  recognizance, 

§   715. 
fees  of  attorneys,  solicitors  and  proctors,  §   716. 

])ercentage  of  recovery  for  district  attorneys  in  revenue  cases,  §   717. 
when  no  district  attorney's  fees  on  bonds,  §  718. 

allowance  to  district  attorney  for  defense  of  revenue  officers,  §  719. 
double  district  attorney's  and  marshal's  fees,  §  720. 
no  double  allowance  for  rule  days,  §   721. 

nor  when  both  courts  sitting,  §  721. 
under  civil  rights  law,  §  722. 
of  United  States  commissioners,  §  723. 

under  Chinese  exclusion  laws,   §  724. 
witness,   §  725. 

before  Connnerce  Conmiission,  §   726. 

for  depositions  in  District  of  Columbia,  §  727. 

under  letters  rogatory.   §  728. 

no  court  officer  to  have,  §  729. 
expenses  allowed  clerks,  etc.,  as  witnesses,  §  730. 
compensation  of  seamen,  §  731. 
of  grand  and  petit  jurors,  §   732. 
j)er  diem  compensation  of  jurors,   §   733. 
jurors  and  witness  mileage  in  Pacific  States,  §  734. 
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printers,  §  735. 

meaning  of  term  "folio,"  §   730. 
of  appraisers  on  execution  sale,  §  737. 

payment  of  jurors  and  witness  fees  by  marshal  where  I'nited  States 
are  parties,  §  738. 

of  commissioners  in  Court  of  Claims  depositions,  §  739. 

in  suits  on  postmasters'  bonds,  §   740. 

of  witnesses  for   indigent  defendants,   §    741. 

in  extradition  proceedings,  §   742. 

witness,  in  prize  cases,  §   743. 

of  clerks,  etc.,  where  United  States  liable,   §  744. 
fees  of  marshals  and  district  attorneys  covered  into  Treasury,  §  745. 
none  for  arrest  and  prosecution  under  revenue  laws  unless  from  de- 
fendants,  §  746. 
when   informer  liable  for,   §  747. 

penalty  for  accepting  other  than  those  provided,  §  748. 
purchase  of  claims  for,  prohibited,  §  749. 
how  recovered,  §  750. 

attachment  for  in  Supreme  Court,  §  751. 
clerks,  in  naturalization  proceedings,  §  752. 

duty  to  account  for  one  half,  §   753. 

deposit  for  witness  fees.  §  754. 

retention  by  clerk,  §   754. 
additional  assistance,  §   754. 

mandamus  to  judicial  officers  to  compel  returns  of,  §  845. 
of  Court  of  Claims  commissioner  by  whom  paid,   §   1467 
of  attorneys  in  Indian  depredation  claims,   §    1499. 
certification  of  in  extradition  cases,  §   1059. 
of  foreign  extradition,  how  payable,  §   1000. 
payment  of  witnesses  for  indigent  defendants,  §   1744. 
of  witnesses  testifying  for  use  in  foreign  country,  §   1753. 
of  witnesses  in  taking  depositions  in  District  of  Columbia,  §   1773. 
undertaking  for  clerk's,  upon  docketing  and  filing  record,  §   1979. 

in  circuit  courts  of  appeals,   §   1980. 
attachment  to  com])el,  of  Supreme  Court  clerk's  fees,  §   1981. 

in  circuit  courts  of  appeals,  §   1982. 

to  be  paid  before  record  transmitted  to  Supreme  Court,   §   1983. 
order  as  to  payment  of,  in  bankruptcy  after  filing  of  petition,  S  2221. 
of  marshal  in  bankruptcy,  §  2222. 
of  United  States  commissioner  in  Chinese  exclusion  cases,  §  2408. 

FIFTH  A:\IENDMENT. 

statutes  supplanting  privileges  of,   §   1738  [b]. 

FIFTH  CIRCUIT. 

special  provisions  for  terms  in,  §  311. 

see  also  Appendix   1-E,  setting  forth  rules  and  showing  where  found 
in  Code. 

FINAL  JUDGMENT. 

effect  of  death  of  party  before — revivor.  §   814. 

FINDINGS. 

to  be  filed  by  Court  of  Claims,  §    1938. 

parties  to  request,    §    1939. 
by  Territorial  courts,  §    1940. 
form  of  in  Chinese  exclusion  cases,  F.  52. 

form  of  findings  of  fact  and  conclusions  of  law  of  master  in  chancery, 
F.  057. 
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remission  of  by  United  States,  §   1418. 

judgments    for,    enforced    bv    execution    against    defendant's    property, 

§   1G06. 
release  of  poor  convict  for  inability  to  pay,  §    1007. 
excessive  fines  prohibited.   §   1G08. 

FIRST  CIRCUIT. 

see  Appendix  1-E,  setting  forth  rules  and  showing  wiiere  found  in  Code. 

FIVE  CIVILIZED  TRIBES. 

no  suspension  of  work  of  commission  of  pending  appeal,  §  2019 

FLEEING  FROM  JUSTICE. 

time  for  filing  indictment  against  persons,   §  880. 

FLORIDA. 

times  and  places  of  holding  circuit  and  district  court,   §   319. 

two  districts,  §  202. 

duty  of  one  judge  to  act  in  case  of  other's  disability,  §   178. 

FOLIO. 

meaning  of  term,  §  736. 

FORECLOSURE. 

ancillary  jiirisdiction  in  cases  of.  §  3  [c]. 
deficiency  decree  in,  §   1093. 

FOREIGN  ATTACHMENT. 

in   admiralty,    duties   and   liabilities    of   garnishees   on,    in   admiralty 
§   1209. 

FOREIGN  CONSULS, 
suits  by,  §     2  [j]. 

concurrent  jurisdiction  to  enforce  awards  of,  §     158. 
marshal's  duty  to  execute  awards  of.   §  646. 
power  to   carry  admiralty  awards   of   into   execution,    §    1286. 
power  of,  over  disputes  between  seamen,  §   1524. 
arrest   on    application    of,    §   1525. 

FOREIGN  COUNTRY. 

taking  of  testimony  of  witnesses  for  use  in,  §§  I750-I753. 

FOREIGN  EXTRADITION. 

see  Extradition. 

FOREIGN  MINISTERS. 

process  against  void,  §  861. 

penalty  for  suing  out  and  executing,  void,  §  802. 
when  process  may  be  issued  against  persons  in  service  of,  §  863. 

FOREIGN  RECORDS. 
see   Records. 

FOREIGN    STATES. 

jurisdiction  of  suits  aft'ecting,   §  2  [y] 

FOREIGN  VESSELS. 

arrest  and  return  of  foreign  seamen  deserting  from,  §   1523. 

FOREMAN. 

of  grand  jury,  how  appointed,   §   1710. 

FORFEITURE  OF  CLAIMS. 

in  Court  of  Claims  for  fraud,  §   1468. 

FORFEITURES. 

jurisdiction  over  suits  for,  for  debts  to  United  States,  §  198. 
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FORM. 

defects  of  disregarded.  §   8.33. 

in   criminal    procedure.    §   1.579. 

FORMA   PAUPERIS. 

forms  of  equity  suits  in,  see  Equity  Forms. 
suit  in,  §  1823  et  seq. 

FORMS. 

for  particular  forms  see,  Admiralty  Forms  ;  Bankurptcy  Forms 
Equity  Forms  ;  Public  Lands  ;  PatkxXts;  Trade.mark.s 
Copyrights  ;  Taking  of  Testimony  ;  Removal  of  Causes 
Forms  on  Appeal  and  Error;  Bills  of  J]xceptions 
Assignments  of  Error;  National  Banks;  Customs 
Duties;  Naturalization:  Chinese  Exclusion. 

forms  in  admiralty  prescribed,  §   1195. 

on  actions  at  law  relating  to  patents.  FF.  1-5. 
in  equity  relating  to  patents,   FF.   722-731. 
relating  to  national  banks,  FF. 10-14. 
respecting  customs  duties,  FF.   18-42. 

naturalization,    FF.    fiO-64. 

Chinese  exclusion,  FF.  50-59. 

admiralty.  FF.  70-318. 

bankruptcy,  FF.  328-402. 

equity.  FF.  409-700. 

public  lands,  FF.  710-717. 

trademarks  and  copyrights.  FF.  740-748. 

taking  of  testimony.  FF.   755-792. 

removal  of  causes.  >F.  800-834. 

appeal  and  error,  FF.  844-1033. 

FORMS  ON  APPEAL  AND  ERROR, 
bills  of  exceptions, 

notice  of  application  for  extension  of  time  to  prepare,  F.  844. 
order  extending  time,  F.  845. 
various  forms  of  bills.  FF.  846-849. 

in  Chinese  exckision  cases.  F.  56. 
objection  to  defendant's  proposed  bill,  F.  850. 

notice  of  dissent  to  objections,  F.  851. 
order  that  proposed  bill  be  amended,   F.  852. 
order  settling  bill.   FF.  853,  854. 
defendant's  bill  and  demurrer  to  evidence,  F.  855. 
order  allowing  amendments  and  settling  bill,   F.   856. 
order  settling  bill.  F.  857. 

notice  of  filing  bill  and  demurrer  to  evidence,  F.  858. 
petitions  for  writs  of  error  and  appeal  and  allowance, 

petition  for  writ  and  su]ierspdeas  by  defendant,  F.  805. 

order   allowing,    F.    809. 

petition  for  writ  by  defendant  and  allowance,  F.  867. 

petition  for  writ  in  f(!rnia  pauperis,  F.  8G8. 

order  allowing.  F.  809. 

petition  on  appeal  with  allowance  indorsed,  F.  870. 

petition  on  appeal  with  allowance  indorsed,  F.  871. 

order  filing  hearing  of  application  for  interlocutory,  appeal,  F.  872. 

petition    for    order    allowing    appeal    with    supersedeas    in    patent 

case,   F.  873. 
order  allowing  appeal.  FF.  874,  878. 
petition   for  order   allowing  appeal   from    final   decree  made   after 

mandate,  F.  875. 
order  allowing  appeal  with  directions  allowing  record  to  consist 
of    transcript    on     former    appeal    and    subsequent    pro- 
ceedings. F.  870. 
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petition  for  order  allowing  ai)iJ(':;l   from  interlocutory  injunctions. 

F.  877. 
notice  of  admiralty  appeal  by  libelant,  F.  879. 
petition  for  allowance  of  admiralty  appeal,  F.  880. 
notice  of  admiralty  appeal  by  respondent,  F.  881. 
petition  for  ap])eal   in  admiralty,  F.  882. 
order  allowinji;,  p".  SS'3. 
assignment  of  errors, 

commencement,  F.  890. 

assignment  in  actions  at  law,  FF.  891-895. 
assignment  in  equity,  FF.  896-898. 
assignment  in  admiralty,  FF.  899-901.  315. 
on  petition  of  collector  for  an  appeal  in  customs  cases,  F.  33. 
in  Chinese  exclusion  cases,  F.  58. 
in  bankru])tcy  on  appeal  on  allowed  claims,  F.  396. 
in  bankruptcy  in  Supreme  Court,  F.  398. 
in  bankruptcy  in  petition  for  appeal,  F.  400. 
writs  of  error, 
see  F.  907. 

to  State  court,  F.  908. 
to  district  court  of  Alaska,  F.  909. 
in  Chinese  exclusion  case.s,  F.  57. 
appeal  bonds 

order  fixing  amount  of  on  writ  of  error,  F.  910. 
bond  on  writ,  FF.  911,  912. 
on  appeal  from  interlocutory  order,  F.  913. 
on  appeal,  F.  914. 
on  admiralty  appeal,  FF.  915-917. 
stipulation  fixing.  F.  918. 
order  of  court  fixing,  F.  919. 
citation. 

citation  and  return,  FF.  920,  922. 
on  appeal  in  admiralty,  FF.  923,  924. 
marshaFs  return  to  citation,  F.  925. 
mandates, 

to  district  court  on  reversal,  FF.  930,  932. 
from  Supreme  Court,  F.  933. 
appeal  to  circuit  courts  of  appeals, 
petition  for  writ,  F.  938. 
assignment  of  errors,  F.  939. 
petition  for  writ  to  circuit  court  of  appeals,  F.  940. 

assignment  of  errors,  F.  941. 
writ  on  appeal  to  circuit  court  of  appeals,  F.  942. 
citation,  F.  943. 
bond,  F.  944. 
appeal  to  Supreme  Court, 

petition  for  allowance  of  appeal  from  circuit  court  on  question  of 

jurisdiction,  F.  945. 
assignment  of  errors,  F.  946. 

further  order  allowing  appeal  and  specifying  papers,  F.  947. 
bond  on  appeal,  F.  948. 
citation,  F.  949. 
appeal  from  Territories, 

alKdavit  of  value  in  dispute,  FF.  956,  963. 
motion  for  finding  to  fix  bond,  F.  957. 
order  fixing  bond.  F.  958. 

findings  by  Territorial  court,  F.  959. 
bond,  F.  960. 
citation,  F.  901. 
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appeal  and  allowance.  F.  i)()2. 

supersedeas  order,  l-'.  904. 

assignment  of  errors  on  appeal,  F.  9G5. 
appeal    from    Hawaii. 

writ  of  error  to  Siif)rcme  Court  of,  F.  9G6. 

assit;iinient  of  errors.   F.  i)()7. 

citation  to  defendant  in  error,  F.  968. 

petition  for  writ  to  Inited  States  Supreme  Court.  F.  009. 

order  allowing  writ,  F.  970. 

bond.  F.  971. 
error  to  State  court, 

petition  for  writ  from  Xew  York  State  court,  F.  976. 

citation  on  writ,  F.  977. 

writ,  F.  978. 

bond,  F.  979. 

assignment  of  errors,  F.  980. 

petition  for  writ.  F.  981. 
allowance,   F.  982. 

assignment  of  error  on  writ  of  error  to  State  court.  F.  983. 

bond.  F.  984. 

writ  of  error.  F.  985. 

citation,  F.  986. 
Supreme  Court  proceedings, 

praecipe  for  appearance  in  Supreme  Court,  F.  991. 

question  certified  by  circuit  court  of  appeals  to,  F.  992. 

move  for  leave  to  file  original  bill,  F.  993. 

original  bill  by  State,  F.  994. 

answer  by  State,  F.  995. 

replication  by  State,  F.99G. 

petition  for  writ  of  certiorari  to  lower  court.   F.  997. 

motion  to  dismiss  or  affirm.  F.  998. 
•  various  groimds  of  motion  to  dismiss  appeal,  F.  999. 

notice  of  submission  of  motion  to  dismiss  or  affirm.  F.  1000. 

judgment  on  error  to  State  court.  F.  1001. 

certificate  by  clerk  under  rule  9  of  Supreme  Court,  F.  1002. 

certificate  of  questions  by  circuit  judges  to  Supreme  Court,  F.  1003. 

petition  for  writ  of  certiorari.  F.   1004. 

prayer  of  petition  for  certiorari  for  diminution  of  record,  F.  1005. 

order  on  petition  for  writ  of  certiorari.  F.  1006. 

writ  of  certiorari.  FF.  1007.  1012. 

subpoena — original  jurisdiction.  F.   1008. 

prerogative  writs — mandamus.   F.   1009. 

rule  to  show  cause  why  iirohibition  should  not  issue,  F.  1009. 

writ  of  prohibition.  F.   1011. 

return  of  district  judge.  F.  1010. 
miscellaneous  forms, 

order  extending  time  to  sue  out  and  serve  writ  of  error,  ¥.  1018. 
to  file  writ  of  error,  F.   1019. 

waiver  of  joinder  on  appeal.  F.  1020. 

stipulation  as  to  making  up  of  record,  F.  1021. 
as  to  printing  of  record.  FF.  1022,  1023. 

order  extending  time  to  file  transcript  of  record  and  amend  bill 
of  exceptions.  F.   1024. 

prfecipe  for  record.  F.   1025. 

clerk's  certificate  to  transcript.   F.    1026.^ 

order  to  send  up  original  exhibits.  F.  1027. 

petition  for  rehearing.  F.  1028. 

order  dismissing  cause  on  motion  filed,  F.   1029. 
dismissing  cause  under  rule.  F.  1030. 
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petition  for  summary   judgment  against  sureties  on  appeal  bond, 
F.  1031. 
order  to  appear  and  show  cause,  F.  1032. 
decree  after  mandate  of  aflirmation,  F.  103. 

FOURTEENTH  AMENDMENT. 

jurisdiction  over  quo  warranto  suits  against  officeholders,  contrary  to, 
§  20G. 

l-OTRTH  CIRCUIT. 

see  Appendix  1-E,  setting  forth  rules  and  showing  where  found  in  Code. 

FRANCHISES. 

State  laws  and  decisions  as  to,  followed,  F.  10  [e].  m 

FRAUD.  ^ 

jurisdiction   of  suits   in  bankruptcy   for   recovery   of   property   fraudu- 
lently conveyed,   §  2203. 

FRAUDULENT   REGISTRATION. 

of  trademark,  remedy  of  one  injured  by.  §   1180. 

FREIGHT  MONEY. 

how  brougiit  into  court  in  admiralty  suits,  §   1212. 

FUGITIVES  FROM  JUSTICE. 

extradition  of,  from  a  foreign  country,  §   1(542. 
surrender  and  recapture  after  escape.  §   1G47. 

I'LLL  FAITH  AND  CREDIT. 

review  by  Supreme  Court  of  State  decisions  denying,  §  38  [o], 

FURTHER   PROOF. 

prior  to  admiralty  decree,   §    1288. 

in  Supreme  Court.  §  2089. 

in  circuit  courts  of  appeals,   §  2091. 

GARNISHEE. 

contempt  proceedings  against  defaulting,  §  811. 

duties  and   liabilities  of,  on  foreign  attachment   in  admiralty,   §   1209. 

in  suits  by  United  States  against  corporations,  §   1412. 

denial  of  indebtedness  by,  §   1413. 

failure  to  appear,    §   1414. 

GARNISHMENT. 

in  cases  wliere  jurisdiction,  concurrent  and  conflicting,  §  17. 
out  of  one  court,  where  party  sued  in  anotlier.  §   17  [1]. 
remedies  by.  same  as  in  State  courts,  §  905. 

GENERAL  APPRAISERS. 

procedure  on  appeal  from,  §   140. 
time  for  a])peals  in  revenue  cases  from,  §   1913. 
security  for  ajjpeals  from  revenue  decisions  of,   §  2011. 
procedure  on  docket  on  review  of  decisions  of,  §  2043. 

GENERAL  ISSUE. 

efTect  of  plea  of,  in  copyright  infringement  cases.  §    118.5. 

GENERAL  LAND  OFFICE. 

copies  and  exemplifications  of  records  of  as  evidence.   §   1783. 

duty  of  commissioner  of.  regarding,  §   1789. 

exemplifications  by  him  as  evidence,  §   1790. 
copies  of  papers  made  by  recorder  as  evidence,  §   1793. 

GEORGIA. 

divided   into   two  districts,   one   having   four   and   one   having   five   di- 
visions, §  263. 
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times  and  placos  of  holding  circuit  and  district  courts,  regular   terms 

and  adjournments,   S  1^20. 
provi'ions  as  to  circuit  and  district  court  records,  in,  §  381  [c]. 
venue  in  civil  cases  and  courts  to  which  ])rocess  returnable,  §  405  [b]. 
venite  of  ofl'enscs  in  divisions  of.  §  40()  fb]. 
provisions  as  to  circuit  and  district  court  clerks  in,  §  5G9   [b]. 
appointment  of  marshals  and  deputies  in,  §  618  [a]. 

GOOD  CONDUCT. 

deduction  from  term  of  imprisonment  for,  §   1017. 

GOVERNMENT  Bl'ILDINGS. 

Federal   jurisdiction  over,    §  26. 

GOVERNMENT   CONDEMNATION   SUITS. 
eonctirrent  jurisdiction  over,  §   150. 
procedure  in,  §   1380. 

GOVERNMENT  WITNESSES, 
see  WiTJs'EssES. 

GRAND  JURORS. 

see  also  Jurcks;  Grand  Juries;  Juries. 

number  of, — how  panel  completed,  §   1709. 

appointment  of  foreman,   §   1710. 

when   summoned,   §   1711. 

discharge,   §   1712. 

how  often  persons  to  be  summoned  as.  §   1713. 

twelve  must  concur  in  indictment,  §   1572. 

GRAND  JURY. 

see  also  Juries  ;  Grand  Jurors  ;  Jurors. 

district  grand  juries  mav  act  in  circuit  cases,  §   1720. 

fees  of,   §  732. 

per  diem  compensation  of  jurors.  §   733. 

mileage  in   Pacific   States,    §   734. 

fees  of  jurors  paid  by  marshal  where  United  States  are  parties,  §  738. 

issues  of  fact  in  district  and  circuit  court  triable  by  jury;   §§  911,  912. 

certain  issvies  of  fact  in  Supreme  Court  so  triable,  §  913. 

waiver  of  jury  in  circuit  court,  §  914. 

impaneling  of  jury.   §  916. 

GREAT  LAKES. 

Federal  jurisdiction  over  crimes  committed  on,    §  27. 
concurrent  jurisdiction  over  oflfenses  committed  on.   §   157. 
district  court  jurisdiction  over  crimes  committed  on,  §  215. 

GUARDIANS. 

as  parties  in  equity  suits,   §    1024. 

HABEAS  CORPUS. 

to  release   State   prisoner,    §   18  [b]. 

in  cases  of  concurrent  and  conHicting  jurisdiction.   §   18. 

circuit  court  of  appeals  jurisdiction  in  cases  of,   §  77  [jj]. 

decisions  in,  made  final  in  circuit  court  of  appeals,  §   77  [jj], 

to  State  court  on  removal  in  cases  of  revenue  officers  or  laws,  §   114G. 

when  writ  may  be  suspended,   §   1609. 

Supreme,  circuit  and  district  courts  may  issue,  §   1670. 

rules  of  comity  observed.  §    1070  [b]. 

issuance  by  Supreme  Court,   §   1070  [c]. 

certiorari  in  aid  of,  §   1670  [d]. 

power  of  circuit  court  of  appeals,  §   1671. 
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HABEAS  CORPUS— Continued. 

issuance  by  Porto  Rico  courts,   §   1072. 

power  of  judges  to  issue,   §   1673. 

rule  limiting  issue  wliere  prisoner  in  jail,   §   1674. 

application,   what  to   contain,    §    1675  [b]. 

who  may  petition,  §   1675  [a], 
allowance  and  direction,  §   1676. 
return,   §   1677. 

to  set  forth  cause  of  detention,   §   1678. 
body  of  party  to  be  produced,   §   1679. 
day  of  hearing.   §   1680. 

denial  of  return— new   facts — amendment,   §   1681, 
hearing  and  disposition,  §   1682. 

scope  of  hearing,  §    1682  [a]. 

custody  and  disposition  of  prisoner,  §   1682  [b]-[c]. 
notice  to  State's  attorney  on  claim  of  exemption  under  intemationa' 

law,  by  State  prisoner,   §   1683. 
appeal — to  what  courts  taken,  §   1684. 

State  court's  action   void,   pending,   §    1685. 

disposition  of   prisoner   pending,   where   writ  refused,    §   1686. 

disposition  if  issued  and  then  discharged,  §   1687. 

disposition  if  ordered  discharged  by  lower  court,  §   1688. 
mode  and  scope  of  review,  §   1689. 

appeal  the  proper  mode.   §   1689  [a]. 

only  final  order  appealable,    §   1689  [b]. 

scope  of  review,  §   1689  [c]. 

HAWAII. 

appeals  to  Supreme  Court  from  Territory  of,  §  54. 

a])peals  to  circuit  court  of  appeals,  S  85. 

time  for  service  of  citation  on  appeal  from  to  Supreme  Court,  §   1951. 

HEADS  OF  DEPARTMENTS. 

not  to  employ  counsel,  §   500. 

HEARING. 

see  also  Reference  to  Masters  in  Ciiaxcery. 

of   objection   for   defect   of   parties   in   equity   when   taken   in   answer, 

§   1025. 
objection  for  defect  of  parties  taken  at  hearing,   §   1026. 
taking  of  testimony  in  equity  at,  §   1054. 
in  equity — references — jury,  §   1067. 

time  and  place  for  hearing,  §   1071. 

adjournments,   §   1071. 

speeding  the  hearing,  §    1071. 
expediting  of.  of  suits  by  United  States  under  anti-trust  and  commerce 

laws.  S   i;547. 
priority  of  in  proceedings  for  violation  of  Commerce  Commission's  or- 
ders, §    1355. 
expediting  hearing  of  suits  against  Commerce  Commission,  §   1356. 
of  proceeding  ag.ainst  carrier  for  rate  discrimination,  §   1359. 
offenders  against  the  United  States  to  be  taken  to  nearest  officer  for, 

§  1538. 
depositions  and  other  papers  as  evidence  in  extradition  cases,  §   1644. 

earlier  provisions,   §   1645. 
day  of  in  habeas  corpus  suits,  §   1680. 
summary,  on  habeas  corpus,    §   1682. 
on  appeal,   §  2035  et  seq. 
in  involuntary  bankruptcy,  §  2285. 
on  voluntary  bankruptcy  petition,  §  2293. 
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HEARING— Continued. 

evidence  reijuired  at,  in  proceedings  for  naturalization,  §  2385. 
notice  o(.  on  naturalization  petition,  §  2388 
^ime  for,  §  2389. 
final,  to  be  in  open  court,  §  2392. 

HEIR  AT  LAW. 

when  proper  or  unnecessary  party  in  equity,  §    1022. 
HOMESTEAD. 

local  laws  followed  by  Federal  courts,  §   10  [o]. 

HOUSE  OF  CORRECTION. 

when  prisoners  committed  to,  §   1022. 

HYPOTHECATION. 

see  Maritime  Hypothecation. 

IDAHO. 

one  district  of  three  divisions,  §  2G4. 

times  and  places  of  holding  circuit  and  district  court,   §  321. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [el. 

venue  of  offenses  in  divisions  of,  *)  400  [b]. 

provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [c]. 
ILLICIT  DISTILLING. 

discontinuance  or  nol.  pros,  in  cases  of,  §   1390. 

arrest  and  bail  of  persons  for,  §   I54I. 
ILLINOIS. 

three  districts,  two  having  two  divisions  each,  §  205. 

times   and   places   of   holding   circuit   and    district    court,    regular   and 
special  terms,  §  322. 

provisions  as  to  circuit  and  district  court  records  in,  §  381  [d]. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [c]. 

venue  of  offenses  in  divisions  of,   §  406  [b]. 

provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [c]. 

appointment  of  marshals  and  deputies  in,   §  618  [a]. 
IMMIGRANTS. 

cession    to    State    of    jurisdiction    over    Federal    immigrant    stations, 
§  26  [dd]. 
IMMUNITY  FROM  PROSECUTION. 

for  testimony  under  commerce  laws  except  for  perjury,  §   1366. 
IMPANELING  OF  JURY. 

see  Gkaau  and  Petit  Juries. 
IMPEACHMENT. 

not  triable  by  jury,  §   1699. 
IMPERTINENCE  AND  SCANDAL. 

avoidance  of,  in  equity  bill,  §  954, 
exception  to,   §  955. 
IMPORT  LAWS. 

jurisdiction  of  Lhiited  States  in  suits  arising  under,  §   124. 
IMPRISONED  DEBTORS, 

in  bankruptcy,  §  2320. 
IMPRISONMENT  FOR  DEBT. 

effect  as  to  bail  in  admiralty,  when  abolished  by  State  laws,  §   1207. 

see  §   1558. 

right  and  proceedings  as  to  discharge  same  as  in  State  court,  §   1559 

same  right  as  to  privilege  of  jail  limits,  §   1560. 
INCONSISTENT  LAWS. 

repeal  of,  in  cases  of  claims  against   United  States  under  act  of   1887, 
§   1491. 
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INCRIMINATION. 

no  person   excused   from   testifying   under   commerce   laws  because  of 
§   1364. 
IN  CUSTODIA   LEGIS. 

see  Federal  Jurisdiction. 
INDIANA. 

one  district,  §  2G6. 

times  and  places  of  holding  circviit  and  district  court,  regular  and  spe- 
cial terms  and  adjournment,  §   323. 
provisions  as  to  circuit  and  district  court  records  in,  §  381  [e]. 
])rovisions  as  to  circuit  and  district  court  clerks  in,  §  569  [d]. 
appointment  of  marshals  and  deputies  in,  §  618  [a], 
special  provisions  as  to  sunnnoning  of  jurors  in,  §   1725  [c]. 
INDIAN  ALLOTMENTS. 

jurisdiction  of  suits  to  determine  right  to,   §   149. 
INDIAN  COMMISSIONER. 

copies  of  papers,  etc.,  in  office  of,  as  evidence,  §   1779. 
INDIAN  DEPREDATIONS. 

jurisdiction  over  claims  for,   §  241. 
procedure — petition,   §   1492. 

service  on  Attorney-Geneial,  §   1493. 

evidence,  priorities,  re-opening  case,  §   1494. 

taking  testimony,  parties  as  witnesses,  judgment,   §   1495. 

judgments  to  be  charged  against  Indians,  §   1496. 

final  unless  new  trial  or  appeal.  §  1497. 
list  of  judgments  sent  to  Congress  and  paid.  §   1498. 
assignment  of  claims  void, — attorneys'  fees,  §   1499. 
appeals — mode  of  procedure.  §    1500. 
papers    in    departments    and    before    Congress    to    be    furnished 

court,  §   1501. 
assistant  Attorney-General  to  be  appointed.  §   1502. 
INDIANS. 

territories  and  reservations  of. — Federal   control,    §  25  [c]. 
may  have  counsel  in  suits  against  United  States  for  depredations,  §  501, 
district  attorney's  duty  to  represent,  §  532. 
limitation  of  action  for  lands  patented  to  Indians.  §  880. 
INDIAN  TERRITORY. 

appeals  from,  direct  to  vSupreme  Court,   §  51. 

appeals  to  circuit  coiirt  of  appeals  from  appellate  court  of,  §  80. 
salary  of  district  attorney,   §  514. 

time  for  direct  appeals  to  Supreme  Court  from,  §  1912. 
INDICTMENT, 
see  also  Criminal  Law. 

defects  in   form   disregarded,    §    1579. 
when  required,  §  1571. 
twelve    jurors    must    concur    in,    S    1572. 
in  various  cases.  §§   1573-1577. 
several  charges  in  one  §  1578. 
one  warrant  sufficient  on  several,   §   1581, 
INDIGENT  DEFENDANTS. 

payment  of  witnesses  for.  in  criminal  cases,  §   741. 
summoning  and  i)ay  of  witnesses  for,  in  extradition  cases,  §  1646. 
witnesses  for, — fees,   §   1744. 
IN  FORMA  PAUPERIS. 

suic  by  poor  person.   §§   1823-1826. 
INFORMATION. 

in  admiralty  for  seizure,   §   1199. 

amendments,  §   1201. 
costs  in  cases  of  several  informations  against  vessel  or  cargoes,  §  1834 
form  of.  undfr  revenue  laws,  F.  37. 
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INFORMERS. 

when  liable  for  fees.  §   747. 

in  penal  statute,  when  to  pay  costs,  §§  1830,  1831. 

INFRINGE.AIEXT. 

of  patents.  8S   1170.  1171. 

venue  of  suits  for  patent.   §  416. 

of   copyright,    §    1184. 

of  tiademarks,  1178  ct  seq. 

INHIBITION. 

writ  of.  to  stay  proceedin<>s  below,  in  admiralty  in  second  and  ninth 
circuits,  §  2020. 

INJUNCTION. 

see  also  Federal  Injunction. 

against  actions  at  law,  ancillary  jurisdiction  over.  §  3  [f]. 

against  State  officers  as  constituting  suit  against  State,  §  7  [f]. 

to  stay  proceedings  in  State  courts,   §  20. 

Federal,  to  stay  proceedings  in  State  courts,  §  20. 

when   injunctions  refused,    §  20  [b]. 
Federal,   to    protect   Federal   jurisdiction,    §  20  [c]. 
Federal  against  State  court,  i)roceedings  after  removal,   §  20  [d]. 
upon  equitable  grounds  against  State  court  proceedings,  §  20  [e]. 
in  bankruptcy  cases,   §  20  [f]. 

appeal  of  interlocutory  orders  to  circuit  court  of  appeals,  §  78. 
judges  authorized  to  grant,  §   1111. 

special  interlocutory,  only  grantable  on  notice  and  hearing,   §   1112. 
bond,  §   1113. 

temporary  restraining  order  may  issue,  §   1114. 
in  vacation  to  continue  only  to  next  term.  §   1115. 
to  stay  proceedings  at  law.  how  obtained.  §   1116. 
enforcement  and  violation  of, — attachment,  §   1117. 
interlocutor}'  State,  against  national  banks  forbidden,   §   1118. 
against  tax  assessment  or  collection  forbidden,  §   1120. 
against  national  banks  to  stay  receivership  proceedings,    §    1119. 
bj^  district  judge  to   stay   proceedings   on  distress   warrant,    §   1121. 

revisory  proceedings,  §   1122. 
in  State  court  unaffected  by  removal,  §   1153. 
against  patent  infringer.   §   1170. 
in  copyright  cases,  §   1182. 

against  sale  of  articles  with  false  copyright  notice.  §   1183. 
against  infringement  of  dramatic  composition, — procedure.  §   1184. 
against   offending  carrier,    §   1354. 

interlocutory  in  suits  against  Commerce  Commission.  §   1356. 
to  enforce  removal  of  obstructions  to  navigation,   §   1381. 
stay  on  appeal  from  interlocutory  injunction  order.  §  2020. 

bond  on  interlocutory   injunction  ajipeal,    §  2021. 
stay  on  appeal  from  final  injunction  appeal.  §  2022. 

precedence  given   hearing  of   interlocutory   injunction  decrees,    §  2056^ 
form  of,  F.  612  et  seq. 
lOrms  of  in  patent  cases,  F.  731. 

IN  PERPETUAM. 
see  Depositions. 

IN  PERSONA]\[. 

as  to  remedies  in  admiralty,  in  personam,  see  Admiralty. 
admiralty  suits  in,  §§  1203-1209. 

IN  REM. 

as  to  admiralty  remedies  in  rem,  see  Admiralty. 
as  to  suits  in  admiraltv,  see  Admiralty. 

3129 


INDEX. 

INSANITY. 

of  bankrupt  not  to  abate  proceedings,  §  2229. 

INSTRUCTIONS. 

in  common  law  actions,  §  920. 

INSURRECTIONARY  PROPERTY, 
jurisdiction  of  suits,  §   125. 
venue  of  suits  for  forfeiture  of  captured  property,  §  424. 

INTENTION. 

declaration    of.    in    naturalization    proceedings,    §    23S0. 

INTEREST. 

on  bonds  for  duties,  §   1397. 

on  debentures  for  duties,  §    1398. 

rate  and  allowance  of  in  Court  of  Claims,  §    1472. 

when  ill'   rest  before  judgment,  §   1473. 

on  judgments,  §   1859. 

against  United  States,  §   1800. 
in  Supreme  Court  and  circuit  courts  of  appeals  on  afiirmance,  §  2124. 
in  admiralty  appeals,  §  2127. 

INTERIOR  DEPARTMENT. 

copies  of  returns  in  returns  office  of,  as  evidence,  §   1785. 

INTERLINEATIONS. 

not  allowed  in  bankruptcy  petition.  §  2270. 
INTERLOCUTORY  INJUNCTIONS. 

see  iNjuxt'TioNS;    Forms  ix  Equity. 
INTERMEDIATE    TERMS. 

of  circuit  and  district  courts,  see  under   particular  States. 
INTERNAL  REVENUE. 

see  also  Reve.nue  Laws. 
venue  of  suits  for  taxes.   §  420. 
time  for  pro&ecutions  under  laws,  §   889. 
continuances  grantable  in  prosecutions,  §   159G. 
INTERNATIONAL  LAW. 

Federal  courts  administer,  §     1  [b]. 

notice  to  State's  attorney  on  habeas  corpus  when  State  prisoner  claims 
exemption  under,   §   1683. 
INTERROGATORIES. 

see  also  Bills  ix  Equity. 
in  equity,  form  of  statement,  §  950. 
must  be  nimibered,  §  951. 

footnote  respecting,  deemed  part  of  bill.  §  952. 
not  necessary  to  obtain  full  answer  in  equity,  §  998. 

what  need  not  be  answered,  §  999. 
written,  on  the  taking  of  testimoin'  before  equitv  commission,  §§   1048, 
1049. 
form  of  last  interrogatory,  §   1051. 
what  need  not  be  answered  in  admiralty,  §   1263. 
in  answer  in  admiralty,  §   1205. 

result   in  admiralty   where  absence   or   disabilitv   prevents   answer  to, 
§   126'6. 

INTERSTATE  com:merce  co:\niissiON. 

see  also  Commerce  Commission;  Commerce  Laws. 

district  court  jurisdiction  under  laws,   §  214. 

appeals  to  Supreme  Court  in   proceedings  under  name  of,   §  62. 

in  proceedings  to  enforce  orders  of,  §  63. 

in  suits  against  to  suspend  orders,  etc.,  of,  §  64. 
concurrent  jurisdiction  over  damage  suits  under  act,   §   151. 
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INTPJRSTATE  EXTRADITION. 
see  Extradition. 

•  INTERVENERS. 

jurisdiction  over,  §  2  [v]. 

stipulation  and  security  by,  in  admiralty,  §   1227. 

for  money  in  court  registry,  §   1231. 

in  admiralty,  §   12(58. 

in  suits  on  Federal  contractor's  bond,  §   1420. 

INVENTORY. 

preparation  of,  by  trustee  in  bankruptcy,  §  2250. 

INVOLUNTARY  BANKRUPTS. 
see  Bankrupts. 

INVOLUNTARY  PETITION. 

in  bankruptcy,  see  Bankruptcy. 

IOWA. 

when  district  judges  of,  holding  circuit  court,  sit  together,  §   107. 
two  districts,  each  of  four  divisions,  §  267. 

times  and  places  of  holding  circuit  and  district  court,  regular  and  in- 
termediate  terms   and   adjournment,    §  324. 
intermediate   district  court   terms   in,    §  3G1. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [c]. 
venue  of  offenses  in  divisions  of,  §  406  [c]. 

provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [d]. 
appointment  of  marshals  and  deputies  in,  §  618  [b]. 

IRRELEVANCY. 

exceptions  for,  in  admiralty,  §    1264. 

penalty    for.    on    examination    of    witnesses    before    equity    examiners. 
§   1042. 

ISSUES. 

provision   for  trial   of  issues  of  fact  where   district  contains   judicial 

divisions,   §  408. 
in  plea  in  equity.  §  981. 
in  equity,  §   1009. 

trial  of  issues  of  fact  in  admiralty  cases,  §   1283, 
in  involuntary  bankruptcy,  §  2285. 

JAIL  LIMITS. 

persons  imprisoned  for  debt  same  privileges  of  jail  limits,  §  1560. 

JAILS. 

see  also  Prisoners  ;  Prisons. 

marshal  may  provide  jail  where  use  of  State  jail  not  allowed,  §    1611. 

sentence  for  more  than  one  year  in  State  jail  if  it  permit,  §   1615. 

JOINT  ACTION. 

in  proceedings  against  carrier  for  failing  to  obey  commissioner's  orders, 

S   1351. 
limit  of  costs  where  several  suits  filed  instead  of,  §   1832. 

JOINT  AND  SEVERAL  OBLIGORS. 

may  be  severally  sued  in  equity,   §   1023. 

JOINT  DEFENDANTS. 

verdict  in  criminal  cases  may  l)e  against  some  of.  §   1589. 

JUDGES. 

see   District   Judges;    Circuit    Court    Judges:    Judges    of    Circuit 
Court  of  Appeals,  etc. 
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JUDGES  OF  CIRCUIT  COURTS  OF  APPEALS, 
who  may  constitute  court,  §  73. 
which  judge  shall  preside,  §  74. 
when  district  judges  may  serve,  §   75. 

judge  trying  cause  below  disqualified,   §  7G. 

JUDGMENTS. 

ancillary  jurisdiction  in  construction  of,  §  3  [d]. 

in  enforcement  or  revival  of,  §  3  [dd]. 

m  granting  relief  against,   §  3  [e]. 
Federal  court's  power  to  relieve  against  State  courts,  §  19  [b]. 
State  courts'  power  to  relieve  against  Federal  courts,  §   19  [e]. 
Federal  court's  power  to  vacate  or  annul  that  of  State  court,  §   19  luJ. 
judgment  in  arbitration  and  award  between  carrier  and  its  employees, 

§  826. 
judgment  in  common  law  causes,  §  921. 
remedies  on    iudgments  by  executions,   etc.,   furnished  by   State   laws, 

§  925. 
effect  of,  on  relief  against  interfering  patent,  §   1169. 
judgment  in  libel  for  seizure  under  revenue  laws,  §   1385. 
judgment  against  delinquent  officer  accountable  for  moneys,  §   1388. 
judgment  on  debentures  for  customs  duties,  §   1394. 

on   bonds   for   customs   duties,    §   1395. 
form  of,  thereon,  §   1396. 

satisfaction  of  judgment  on  appeals  from  general  appraisers,  §   1447. 
payment  of  judgments  in  Court  of  Claims,  §   1471. 
judgments  in  Indian  depredation  claims,  §    1496. 

to  be  charged  against  Indians,  §   1497. 

final  unless  new  trial  or  appeal,  §    1498. 

list  of,  sent  to  Congress  and  paid,  §   1499. 
for  fines  enforced  against  defendant's  property,  §   1606. 
costs  on,  in  cases  of  poor  persons,   §   1826. 
amount  of,  for  sum  due  in  equity  on  bonds,  etc.,  §   1858. 
interest  on,  §   1859. 

to  be  calculated  from  date  of  judgment,  §   1859  [d]. 

when  against  United  States  in  Court  of  Claims,  §   1860. 
lien  and  record  of,  §   1801. 

liens  for  the  same  period  as  State  judgments,   §  1862. 

as  to  record  in  Louisiana  county,  §    1863. 

unaffected  by  creation  of  new  district  in  California,  §   1864. 
parties  on  appeal  where  judgment  joint,   §    1916. 
mav  be  rendered  on  nonappearance  of  defendant  in  error,  §§  2115. 

2116. 
form  of,  on  petition  for  review  by  importer  on  customs  duties,  F.  22. 

on  petition  for  review  by  collector,  F.  25. 

in  Chinese  exclusion  cases,  F.  52. 

on  reversal  in  Chinese  exclusion  cases,  F.  55. 

in  actions  at  law   relating  to  national  banks,  F.   14. 

JUDICIAL  CIRCUITS  AND  JUDICIAL  DISTRICTS. 

for  particular  districts  and  their  divisions,  see  under  particular  States, 
the  nine  circuits  and  the  districts  comprising  them,   §  255. 
judicial  districts  and  divisions  in  general,  §  250. 
venue  of  civil  causes  in  districts  containing  divisions,  §  405. 

venue  of  oflenses,  §  400. 

provisions  for  trial  of  issues  of  fact,  §  408. 
effect  of  change  in  area  of  judicial  district  upon  pending  causes,  §  407. 
from  what  part  of  judicial  districts  jurors  returned,  §  1723. 
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JUDICIAL  CIRCUITS  AND  DISTRICTS— Continued. 

provisions    as    to    rosidenco   of    jurors    in    districts    containing;   judicial 

divisions,    §    1724. 
provisions  as  to  summoning  jurors  in  [articular  districts  and  divisions, 
§   1725. 
JUDICIAL  NOTICE. 

of  seal  of  secretary  of  commerce  and   labor.   §    1807. 

JUDICIAL  officp:rs. 

relatives  of  judge  not  to  be  appointed,  S  443. 

double    compensation    forbidden,    §    444. 

e.xtra  compensation  forbidden,  S  445. 

no  compensation  for  doing  another's  duties  or  extra  services,  §  446. 

no  compensation  for  disbursing  moneys.  §  447. 

accounts  of, 

certified  by  district  judge,   §  448. 

approval  of  accounts  and  cost  bills  by  court.  §  449. 

to  be  in  duplicate — originals  sent   to  Washington,    §   450. 

to  be  submitted  to  attorney  general,   §  451. 

supervisory  power  of  attorney  general  over,  §  452. 

no  payments  to  officers  in  arrears,  §  453. 
allowance  for  mileage,  §  4o(i. 
no  court  officer  to  have  witness  fees,  §  720. 
mandamus  to.  for  return  of  fees.   §   845. 
duty  to  transmit  bankruptcy  statistics,   §  2225. 
JUDICIAL   RECORDS. 

See  Recokus. 
JURISDICTION. 

See  also  Federal  Jurisdiction  ;  Federal  Judicial  Power  ;  Ancillary 

Jurisdiction. 
defined.    §    2  [a]. 
in  admiralty,   §  2  [lv]-[kk]. 
transfers  to  give,   §  2  frL 
of  suits  by  assignees.  §  2  [r]. 

change  of  status  after  suit  brought,  as  affecting,   §  2  [u]. 
of  probate  matters,  §  2  [w]. 
of  land  claimants  from  different  States,  §  2  [x]. 
of  suits  affecting  foreign  States,  §  2  [y]. 
JURISDICTIONAL  AMOUNT. 

see  also  Amount  in  Controversy. 

as  determining  right  of  review  on  appeals  from  District  of  Columbia, 
§   45  [c]. 

from  territories,  §  48  [c]. 
further  appeal  from  circuit  court,   when  allowed,   §   77  [e]. 

JURISDICTIONAL  QUESTION. 

necessity   for.  and  sufficiency  of.  certificate  on  certification  of,  to  Su- 
preme Court  from  circuit  or  district  court,  §  42  [c]. 
effect  of  electing  forum  of  appeal  on.  §  42  [e]. 

lURY. 

see  also  Grand  .Iury;   Jury  Trial. 
in  equity  hearing,    §    1007. 
in  actions  for  infringement  of  patent,  §   1173. 
when  admiralty  trial  of  issues  of  fact  before,  §  1283. 
qualification,  designation  and  exemption  of,  §   1701. 
State   law   controls,    §    1701  [a]. 

courts  may  by  rule  conform    the   empaneling   and   designation   of, 
to  State  law,  §  1701  |b]. 
how  drawn,   §    1703. 

substantial  compliance  with  statute  all  that   is  necessary,   §    1703 
[a]. 
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JURY — Continued. 

employees  of  arsenals  and  armories  exempt,   §  1702. 

how  often  person  may  be  summoned  to  act  as  petit,  §  1714. 

all  crimes  except  impeachment  triable  by.  §    1699. 

right  of  trial  by.  §  1700. 

no  citizen  disqualified  to  act  on,  on  account  of  race,  color,  etc.,  §  1704- 

penalty   for   excluding,    §    1705. 
venire,  how  issued  and  served,  S    1706. 
talesmen   for    petit   juries,    §    1707. 
how  special  juries  returned,   §   1708. 

juries  of  circuit  and  district  court  interchangeable,   §    1721. 
peremptory   challenges,    §    1715. 

excess  disallowed,    §    1716. 
challenges  in  summary  trials,  §  1717. 

in  bigamy  cases.  §  1718. 
disqualification  of,  in   civil  rights  cases,   §    1719. 
service  of  same  jurors  in  circuit  and  district  courts,  §  1722. 
from  what  part  of  district  returned,  §   1723. 
provisions  as  to  residence,   §   1724. 
provisions   as   to   summoning   in    particular   districts   and   divisions,    S 

1725. 
right  to  trial  by,  in  bankruptcy,  §  2288. 

proceeding  if  none  in  attendance,  §  2289. 

general  provisions  as  to  right  to,  apply,  §     2290. 
facts  tried  by,  reviewable  only  by  conmion  law  rules,   §  2081. 
scope  of  review  where  trial  by,  waived.  §  2082. 

JURY  ATTENDANTS. 

of  circuit  and  district  court.   §   687. 

when  deemed  in  actual  attendance — not  employed  in  vacation,   §   688. 

JURY  TRIAL. 

See  also  Grand  and  Petit  Juries;  Grand  and  Petit  .Juroes. 

right  of,  guaranteed.  §  910. 

issues  of  fact  in  district  court  triable  by  jury,  §  911. 

same  in  circuit  court,  §  912. 

certain  issues  in  Supreme  Court  so  triable,  §  913. 
new  trial  where  jury  waived.   §  924. 
no  jury  trial  of  claims  against  United  States  under  act  of  1887,  §  1482. 

JUVENILE   OFFENDERS. 

confinement  of — expenses  of  transportation,  etc.,  §   1623. 

attorney  general   to  designate  house  of  refuge  for,   §   1624. 

KANSAS. 

one  district  of  three  divisions,  S  268. 

times  and  places  of  holding  circuit  and  district  court,  §  325. 

venue  in  civil  cases  and  courts  to  which  jjrocess  returnable,  S  405  [d]. 

venue  of  offenses  in  divisions  of.  §  406  [c]. 

provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [e]. 

appointment  of  marslials  and  deputies  in,  §  618  [b], 

KENTUCKY. 

two  districts  and  Owenslioro  division,   §  269. 

times   and    places   of   holding   circuit  and    district    court,    regular    and 

special  terms  and  adjournments,  §   326. 
provisions  as  to  circuit  and  district  court  records  in,  §  381  [f]. 
venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [d]. 
venue  of  offenses  in  divisions  of,    §  406  [d]. 
provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [f]. 
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appointment  of  marshals  and  doputies  in,    §   018  [b]. 

deputy  marshal's  bond  in,   §  032. 

callinj;  of  bail   in,   §   155(i. 

special  provisions  as  to  simimoninK  of  jurors  in,  §  1725  [c]. 

KING'S  BENCH. 

Supreme  Court  practice  modeled    ii])on   tliat  of,   §    1880. 

LAND  GRANTS. 

jurisdiction  of  suits  arising  on  grants  from  different  States,  §  131. 
jurisdiction  of  removal  of  causes  under  grants  from  different  States, 

§    134. 
procedure  on  removal  in  cases  of,  from  different  States,   §   1144. 

LAND  OFFICE. 

See  also  General  Land  Office. 

registers'  and  receivers'  transcripts  of  records  of,  as  evidence,  §  1791. 

original    papers   in,   as   evidence,    §    1792. 

LAND  PATENTS. 

limitation  of  actions  to  annul.  §  878. 

LAND  TITLES. 

Local  laws  affecting,  followed  by  Federal  courts,   §   10  [c]. 

LAW  ADMINISTERED. 
See  Rule  of  Decision. 

LAW  AND  EQUITY. 

distinction  between,  §  800. 

LAW   LIBRARY. 

of  Supreme  Court,  use  of  books,  how  regulated,  §  2092. 

copies  of  records,  motions,  and  briefs  to  be  deposited  in,  §  2093. 

LAW  OF  NATIONS. 

jurisdiction  of  suits  by  aliens  for  tort  against,  §  208. 

LEGAL  CUSTODY. 

See  Federal  Jirisdiction. 

LETTER  OF  ATTORNEY. 

proof  of  execution  of,  in  bankruptcy,  §  2308. 

LETTERS  PATENT. 

foreign  copies  as  evidence,  §  1795. 

LETTERS  ROGATORY. 

witness  fees  and  mileage  under,   from   foreign  country,   §   728. 
from  and  to  foreign  countries,  §   1774. 
form  of,  F.  784. 

LIBEL. 

See  also  Admiralty. 

for  limitation  of  liability,  see  Limitation  of  Liability,   §   1299. 

in  revenue  seizures,   §   1515. 

costs  in  cases  of  several  libels  against  vessel  or  cargoes,  §  1834. 

in  prize  cases,  §  1315. 

forms  of,  FF.   70-125. 

LIBELANT. 

see  also  Admiralty. 

dismissal  for  nonappearance  of,  §  1271. 

may  amend  libel,   §   1207. 

LIENS. 

suits  concerning,  as  presenting  sejjarable  controversies,   §  135  [e]. 
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LIENS— Continued. 

venue  of  suits  to  enforce,  where  property  lies  in  different  districts  ol 

same  State,  §  404. 
of  judgments,  §   1861. 

for  v;anie  period  as  State  judgments,  §   1862. 
unaffected  by  creation  of  new  district  in  California. 

LIMITATION   OF   ACTIONS. 

binding  force  of  State  laws  and  decisions  as  to,   §    10  [m]. 

statutes  applicable  in  Federal  courts.  §  870. 

limitation   in   copyright  cases,    §   871. 

in  actions  for  failing  to  prevent  conspiracy  against  civil  rights,  §  872 

in  actions  upon  claims  against  United  States,   §  873. 

earlier   statute — persons   under   disability,    §   874. 
settlement  for  customs  duties  conclusive  after  one  year,  §  875. 
of  suits  for  recoverj^  of  taxes,   §  876. 

of  time  for  appeal  to  commissioner,  §  877. 
of  actions  to  annul  land  patents,  §  878. 

to  annul  patents  under  railway  or  wagon  road  grant,   §  879. 
for  lands   patented  to  Indians,    §   880. 
for  penalties  and   forfeitures   under   Federal   laws,    §    881. 

imder  customs   revenue  laws,   §   882. 
of  forfeitures  for  false  claims  against  United  States,  §  883. 
time  for  indictment  for  capital  offenses,  §  884. 

for  non-capital,   §  885. 

exception  of  persons  fleeing  from  justice,  §  886. 
limitation  as  to  parties  beyond  reach  of  process  during  Rebellion,  §  887 
time  for  prosecution  of  crimes  under  revenue  and  slave  laws,  §  888. 

of  crimes  under  internal   revenue   laws,    §   880. 

of  offense  of  seduction  of  female  passenger,   §  890. 

of   prosecution   imder   naturalization    laws,    §    891. 

of  suits  against  carriers  under  act  of  1900,   §  892. 

of  actions  for  patent  and  copyright  infringements,   §  893. 
time  when  creditors  must  sue  on  Federal  building  contractor's  bond 

§    1422. 
of  suits  against  bankruptcy  trustee,   §   2201. 

LIMITATION  OF  LIABILITY. 

in  what  district  proceedings  had,   §    1298. 
libel  or  petition,   §   1299. 

procedure  in  general,    §    1299  [a]. 

time  for  commencing,  §  1299  [e]. 

knowledge  and  privity,   §   1299  [c]. 
order  for  payment  of  owner's  interest  into  court,  §   1300. 
monition,   §   1301. 

order  restraining  further  prosecution  of  suits.   §   1302. 
proof  of  claims  and  pro  rata  payment,  §  1303. 
legal  liability  or  right  to  exemption  may  be  contested,  §   1304. 
rules  applicable  on  appeal,   §   1305. 

LOCAL  ACTIONS. 

process  in  may  run  in  another  district  of  State,  §  855. 
venue,  §  403. 

LOCAL  INFLUENCE. 

showing  of,  in  removal,  §  136  [e]. 
procedure  on  removal  for,  §   1143. 

LOCAL  SUITS. 

venue  of,  where  property  lies  in  different  districts  of  same  State,  §  403 

LOTTERY  TICKETS. 

search  warrants  for  §   1512. 
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LOUISIANA. 

two  districts,  one  of  two  and  the  other  of  five  divisions,  §  270. 

times  and  places  of  holding  circuit  and  district  court,  regular  terras 

and  adjournments,  §  327. 
venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [d]. 
venue  of  offenses  in  divisions  of,   §  40G  [d]. 
provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [f]. 
judgment  record  in,  county  of,  §  1863. 
rules  in  eastern  district  of,  see  Appekdix  I.  F. 

LOYALTY. 

burden  of  proof  as  to,  in  court  of  claims,  §   1457. 
averment  of,  in   proceedings  under   Bowman   act,   §    1476. 

MAILS. 

indictment  or  information  as  to  use  of,  by  counterfeiters,  §   1547. 

MAINE. 

one  district,  §  271. 

times  and  places  of  holding  circuit  and  district  court.   §   328. 

MANDAMUS. 

Supreme  Court's  power  to  issue,  §  844. 

to  judicial  officers  for  returns  of  fees,   §  845. 

peremptory,  against  carriers  to  compel  equal  facilities,  §  846. 

remedy  merely  cumulative,  §  847. 
to  compel  carriers  to  publish  schedules,  §  848. 
form   of  issuance,   §   849. 

to  compel  obedience  to  commerce  acts,  §  1358. 

to  compel  return  of  apostles  on  appeal,  in  second  and  ninth  circuits. 
§   1968. 
MANDATE. 

costs  on  appeal  to  be  inserted  in,  §   1852. 

rule  in  circuit  court  of  appeals,  §  1853. 
in  cases  of  dismissal  in  Supreme  Court.   §  2131. 

when  to  issue  from  Supreme  Court,  §  2132. 
on  determination  of  cases  in  circuit  courts  of  appeals,  §  2133. 
form  of,  FF.  930-933. 

MARINER'S  WAGES. 

choice  of  remedies  in  suits  for,   §   1241. 

MARITIME  HYPOTHECATION. 

choice  of  remedies  in  suits  for,   §  1246. 

MARSHALS. 

See  United  States  Marshals. 

MARSHAL'S  BOND. 

See  United  States  Marshals. 

MARYLAND. 

one  district,   §   271. 

times  and  places  of  holding  circuit  and  district  courts,   §  328. 
provisions  as  to  circuit  and  district  court  clerk's  in,  §  569  [g], 
appointment  of  marshals  and  deputies  in,  §  618  [c]. 

MASSACHUSETTS, 
one  district,  §  271. 
times  and  places  of  holding  circuit  and  district  courts,  §  328. 

MASTERS    IN    CHANCERY, 
masters  in  chancery,  §  690. 
circuit  and  district  clerks  not  to  act  as,  §  603. 
power  to  refer  to,    §    1068. 
appointment  and  compensation,   §   1069. 
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MASTERS  IN  CHANCERY— Continued. 

time  when  matter  referred  must  be  brought  on  before.  §  1070. 

to   regulate   proceedings  before   him,    §    1072. 

master's  report,   §   1077. 

See  also  Reference  to  Masters  in   Chancery  :    Hearing. 

MATERIALMEN. 

may  proceed  in  admiralty  either  in  rem  or  in  personam,  §  1240. 

MEETINGS. 

of  creditors   in  bankruptcy,   §   2311. 
special,  called  by  court,   §  2312. 

MEMBERS  OF  CONGRESS 

not  to  practice  in  Court  of  Claims,  §  498. 

MESSENGERS. 

of  Supreme   Court,   §   683. 

of  Court  of  Claims,  §  684. 
salaries,  §  685. 
MICHIGAN. 

two  districts  each  of  two  divisions,  §  272. 

times  and  places  of  holding  circuit  and  district  court,  regular  c<nd  ad 
miralty,  terms  and  adjournments,  §  329. 

provisions  as  to  circuit  and  district  court  records  in,  §  381  [g]. 

venue  in  civil  cases  and  courts  to  which  process  is  returnable,  §  405  [e]. 

venue  of  offenses  in  divisions  of,  §  406  [e]. 

provisions  as  to  circuit  and  district  court  clerks  in,  §  509  [g]. 

appointment  of  marshal  and  deputici?  in  §  618  [c]. 

special  provisions  as  to  summoning  of  jurors  in,  §   1725  [d]. 
MILEAGE. 

allowance  to  judicial  officers,  §  456. 

marshal's   allowance   for,    §    714. 

of  witness  under  letters  rogatory  from  foreign  country,  §  728. 

of  jurors  and  witnesses  in  Pacific  States,  §  734. 

of  witnesses  testifying  for  use  in  foreign  country,  §   1753. 

MINING. 

review  by  Supreme  Court  of  State  decisions  effecting  titles  or  claims, 
§   38  [q]. 

actions  for  claims  governed  by  law  of  possession,   §  824. 
MINISTERIAL  OFFICERS. 

payment  of  extraordinary  expenses  incurred  by,  §  455. 

MINNESOTA. 

one  district  of  six  divisions,   §  273. 

times  and  places  of  holding  circuit  and  district  court,   §  330. 

provisions  as  to  circuit  and  district  court  records  in,  §  381  [h]. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [e]. 

venue  of  ofl'enses  in  divisions  of,   §  406  [e]. 

provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [h]. 

special  provisions  as  to  simimoning  of  jurors  in,  §   1725  [d]. 
MISSISSIPPI 

two  districts  of  two  and  four  divisions,   §  274. 

times   and   places   of   holding   circuit   and   district   cotirt,   regular   and 
special  terms,  §  331. 

provisions  as  to  circuit  and  district  court  records  in,  §  381  [i]. 

venue  in  civil  cases  and  courts  to  which  process  is  returnable,  §  405  [fj. 

venue  of  offenses  in  divisions  of,   §  406  [e]. 

change  of  venue  to  proper  division  where  improperly  brought,  §  411. 

provisions   as   to  circuit  and   district   court   clerks   in,    §   569  [h]. 

appointment  of  marshals  and  deputies  in,  §  618  [d]. 

special  provisions  as  to  summoning  of  jurors  in,  §  1725  [e]. 
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MISSOURI. 

two  districts  of  three  and  five  divisions.  §  275. 

times   and   places   of  holding  circuit   and  district   court,   regular   and 

adjourned  terms,  §  332. 
provisions  as  to  circuit  and  district  court  records  in,  §  281  [j]. 
venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [g] 
venue  of  offenses  in  divisions  of,   §   406   [f]. 
provisions  as  to  circuit  and  district  court  clerks  in,   §   5G9  [1], 
appointment  of  marshals  and   deputies  in,   §   618  [d]. 
special  provisions  as  to  siunmonin<;  of  jurors  in.  §  1725  [e]. 
rules  in  eastern  district  of,  see  Appendix  I,  F. 
MITTIMUS. 

copy  for  jailer,  original  to  be  returned,   §   1582. 
MODELS. 

to  be  placed  in  marshal's  custody  on  appeal,   §  2036. 

in  circuit  courts  of  appeals.  §  2037. 
disposition  of,  after  cases  heard  in  Supreme  Court  and  circuit  courte 
of  appeals.  '§§  2038,  2039. 
MODE  OF  PROOF. 

See  also  Taking  of  Testimony. 
in  common  law  actions,   §  917. 
in  equity,   §   1036. 
MONEY. 

deposit  of,  when   ])aid  into  court,   §   821. 

withdrawal  of  deposit — transfer  to  credit  of  United  States,  §  822. 
in  registry  of  court,  in  admiralty,  how  and  where  deposited,  §   1230. 

interveners  for,   §   1231. 
prisoners  to  be  provided  with,  on  discharge,  §§  1025,  1626. 
dutv  to  advance,  in  bankruptcy  or  indemnify  for  expenses — repayment, 

§   2220. 
deposited  payment  of,  in  bankruptcy,  §  2319. 
MONITION. 

see  also  Admiealtt. 
in    admiralty,    §     1203. 

in  proceedings  to  limit  liability  to  persons  having  claims,  §  1301. 
:*orms  of,  F.  160  et  seq. 
MONTANA. 

one  district,   §  270. 

times  and  places  of  holding  circuit  and  district  court,   §   333. 
special  provisions  as  to  summoning  of  jurors  in,  §  1725  [c]. 
MOOT  QUESTIONS. 

will  not  be  considered,  §  2  [e]. 
MOTION  DAYS. 

in  appellate  court,  §  2057. 
MOTIONS. 

see  also  Admiralty  Fokms;  Forms  on  Appeal,  etc. 
notice  of,   in  equity,   service,   §   940. 

court  may  abridge  time  for  notice,   §   941. 
what  deemed  grantable  of  course,   §  942. 
procedure  in  motions  not  grantable  of  course,  §  943. 
cases  once  adjudicated  advanced  in  docket  on,  §  2047. 
to  advance,   what  to  contain.    §   2049. 
motion  days^no  arguments  Saturday,  §  2057. 
motions  in  Supreme  Court,  §  2058. 

time  allowed   for  argimient   thereof,    §   2059. 
on  motion  to  dismiss  notice  to  be  given  adverse  party,  §  20G0. 
submitted  on  briefs — proof  of  service.  §  2061. 
hearing    and    determination.    §    2061  [a], 
service  on  adverse  partv.  8  2001  [c]. 
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when  motions  to  affirm  or  dismiss  may  be  united.  §  2062. 
motion  to  docket  and  dismiss,    §   2063. 
motions  in  circuit  courts  of  appeals,   §   20G4. 

motions  in  adniiraltj^  causes  in  second  and  ninth  circuits,  §  2065. 
copies  of,  to  be  deposited  in  Supreme  Court  librarj%   §  2093. 

NAME. 

change  of,  in  naturalization  proceedings.   §   2389. 

NATIONAL  BANKS. 

citizenship  of  for  jurisdictional  purposes,   §   24. 

denial   of   jurisdiction   of   circuit  and   distriict   courts,    §    24  [a]. 

suits  by  United  States  or  its  officers  or  for  winding  up  bank  affairs, 
§  24  [b]. 
review  by  Supreme  Court  of  State  decisions  under   laws,   §   38  [u]. 
jurisdiction  over,   §   126. 

jurisdiction   over   creditor's   bills   affecting,    §    161. 
district  court,  jurisdiction  over  suits  by  or  against,  §  207. 
venue  of  proceedings  by,  to  enjoin  comptroller,  §  415. 
district  attorney's  duty  to  conduct  government  suits  respecting,  §  528. 
attachment  against,  §  907. 

creditor's  bills  against  stockholders  of,    §   964. 
State  injunction  against,  forbidden,   §   1118. 
injunction  by,  to  stay  receivership  proceedings,  §  1119. 
organization  certificates  of,  as  evidence,  §   1781. 
execution  from  State  courts,  against,   restricted,   §    1874. 
forms  in  actions  at  law  relating  to,  FF.  10-14. 

NATIONAL  BANK  RECEIVERS. 

suits  by  and  against,  arise  under  United  States  laws,   §   133  [b]. 

NATURALIZATION. 

concurrent  jurisdiction  of  proceedings,    §    164. 
procedure  for — declaration  of  intention,   §  2380. 

petition  for   citizenship,    §    2381. 

verification  of  petition,  §  2382. 

certification,    from    commerce    department    to    be    filed    therewith, 
§  2383. 

declaration  of  allegiance,  etc.,  in  open  court,  §  2384. 

evidence  required  at  hearing.  §  2385. 
renunciation   of   former   titles,    §    2386. 

naturalization  of  widow  and  children  of  deceased  applicant,  §  2387. 
notice  of  hearing  petition — subpoenas  to  witnesses,  §  2388. 
petitions  heard  only  after  ninety  days,  §  2389. 
anarchists  and  polygamists  excluded.  §  2390. 
requirements  as  to  speaking  English,   §   2391. 
final  hearing  in  open  court,  §  2392. 
examination   of   witnesses,   etc.,    §   2393. 
evidence  of  residence  in  another  State,  §  2394. 
duties  of  clerk,  records,  and  reports,  §  2395. 

to  keep  and  account  for  blank  certificates,   §   2396. 
papers  to  be  bound  and  certificates  numbered,  §  2397. 
proceedings  for  cancellation  of  certificates,  §  2398. 

where  certificate  holder  leaves  country,  §  2399. 

copv  of  order  of  cancellation  to  bureau  and  court  of  issuance,   § 
2400. 

cancellation  provisions  applicable  t  i  existing  certificates,   §  2401. 
secretary  of  commerce  to  prescribe  rules, — certificates  as  evidence,    § 

2402. 
provisions  as  to  persons  owing  permanent  allegiance,  §  2403. 
forms,   FF.   60-04. 
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NATURALIZATION  BUREAU. 

fees  of  clerk  and  return   thereof,  to,   §   590. 

NATURALIZATION  CERTIFICATES. 
See  Naturalization;   Certificates. 

NATURALIZATION  LAWS. 

time   for  prosecutions  under,   §   891. 

NATURALIZATION  PROCEEDINGS, 
see  also  Naturalization. 
clerks'  fees  in,  §  752. 

duty  to  account  for  one  half,  §  753. 

deposit  for  witness  fees,  §  754. 

retention  by  clerk,  §  754. 

additional  assistance,  §  754. 

NATURAL  PERSONS. 

bankruptcy  of,   §  2227  [a]. 

NAVIGABLE  WATERS. 

operation  of  State  laws  over,  §  15  [i]. 

NAVIGATION. 

jurisdiction   to    remove    structures   obstructing,    §    145. 
injunction  to  enforce  removal  of  obstructions  to,  §  138, 

NAVIGATION  LAWS. 

summary  trial  of  offenses  against.   §   1527. 
complaint  and  answer,   §   1528. 
amendments  and  adjournments.   §   1529. 
challenges  to  jurors,  §  1530. 
limit  of  sentence,  §  1531. 
recovery  of  penalties  and  forfeitures  under,  §  1392. 

NEBRASKA. 

one  district,   §  276. 

times  and  places  of  holding  circuit  and  district  courts,  §  333. 

NE  EXEAT. 

Federal  courts  power  to  issue.  §  843. 

NEGLIGENCE. 

Federal  decisions  respecting,    §    10  [t]. 

NEVADA. 

one  district,  §  276. 

times  and  places  of  holding  circuit  and  district  court,   §   334. 
fees  and  compensation  of  circuit  and  district  clerks  in,  §  580. 
double   district  attorney   and  marshal's   fee  in,    §   720. 

NEW   APPEALS. 

printing  of,  in  admiralty  in  second  and  ninth  circuits,   §   1996. 

NEW  EVIDENCE. 

none  allowed  in  Supreme  Court  except  in  admiralty  and  prize,  §  2088. 
in  maritime  causes,   §   2090. 

NEW  FACTS. 

in  habeas  corpus  suits,  §   1681, 

NEW^  HAMPSHIRE, 
one  district,  §  276. 
times  and  places  of  holding  circuit  and  district  court.  5  335. 

NEW  JERSEY. 

one  district.    §   276. 

times  and  places  of  holding  circuit  and  district  court,  §  335. 
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ISTEVY  MATTER. 

in  answer  in  admiralty  deemed  traversed  without  replication   §   1267. 

NEW  MEXICO. 

jurisdiction  of  Supreme  Court  on  appeal  from,  §  48  and  notes. 

NEW  PARTIES. 

right  of  claimant  or  respondent  to  implead,  in  collision  cases,  §  1273. 

NEWSPAPERS. 

designation  of,  for  publication  of  bankruptcy  notices,  §  2209. 

NEW  SURETIES. 

in  admiralty  upon  bail  bond  or  attaclmient  bond,  §   1224. 

NEW  TERJVI. 

causes  not  discontinued  by,  §  370. 
NEW  TRIAL. 

power  to  grant,  in  jury  cases,   §  923. 

stay  of  execution  on,  §  924. 

where  jury  waived,  §  924. 

when  granted  in  Court  of  Claims  on  claimant's  motion,  §  1469. 
on  motion  of  United  States,  §  1470. 

stay  of  execution  for  purpose  of  moving  new  trial,  §  1866. 
NEW  YORK. 

See  also  Southern  District  of  New  Yobk. 

what  judge  to  act  in  case  of  disability  in  a  district,  §  179. 

district  judge  of  eastern  district  may  sit  in  southern,  §  180. 

four  districts,   §  277. 

circuit  court  terms,  §  336. 

district  court  terms,  §  337. 

expenses  allowed  visiting  judge  holding  criminal  term  in,  §  472. 

expenses  of  visiting  district  judge  in,  §  473. 

special  provisions  as  to  summoning  of  jurors  in,  §  1725  [f]. 

NEW  YORK  HARBOR. 

concurrent  jurisdiction  of  southern  and  eastern  districts  over,   §  413. 

NINTH  CIRCUIT. 

See  appendix  I-E  setting  forth  rules  and  showing  where  found  in  Code. 

special  provisions  for  terms  in,   §  311. 

motions  in  admiralty  causes  in,  §  2065. 

appeal  bond  and  stay  of  proceedings  in  admiralty  in,  §§  2023-2026. 

printing  of  new  apjDcals  and  testimony  in  admiralty  in   §    1996. 

apostles  on  appeal  to,  §§  1964-1968. 

appointment  and  removal  of  circuit  court  clerks  in,   §   .565. 

NON-APPEARANCE. 

of  defendant  in  error,  judgment  may  be  rendered  on,  §§  2115,  2116. 

NON-JUDICIAL  POWERS. 

conferring  on  Federal  courts,   §  6  [a]-[b]. 
NON-SUIT. 

in  common  law  actions,   §  919. 

double  costs,  on  non-suit,  in  action  against  seizing  officer,  §  1521. 
NORTH  CAROLINA. 

two   districts,    §   278. 

times   and   places   of   holding   circuit   and   district   court,   regular   and 
special   terms,    §   338. 

provisions  as  to  circuit  and  district  court  records   in,    §   381  [k]. 

provisions  as  to  circuit  and  district  court  clerks  in,   §  569  [i]. 

special  provisions  as  to  summoning  of  jurors  in,  §  1726  [f]. 

transcribed  records  in,  §  1801. 

attorney's  bankruptcy  fees  in  eastern  districtj  §  2334. 
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NORTH  DAKOTA. 

one  district  of  five  divisions,  §  279. 

times  and  places  of  holding  circuit  and  district  court,  §  Xi9. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  S  405  [h]. 

venue  of  olTenses   in   divisions   of,    §   406  [f]. 

provisions  as  to  circuit  and  district  court  clerks  in,   §   509  [ij. 

NOTARIES  PUBLIC. 

may  take  depositions,  §   1775. 

NOTICE. 

of  motions,  rules  and  orders  in  equity  by  entry  in  order  book,  §  940. 
service  of  notice  on  solicitor  or  party,  §  940. 
court  may  abridge  time  for,  §  940. 
of  time  and  place  of  examination  of  witnesses  before  equity  examiner, 

§  1044. 
special    interlocutory    injunctions    grantable    only    on,    §    1112. 
railroad  receivers  not  to  reduce  wages  except  upon,   §   1126. 
of  revenue  seizure,   §   1515. 

on  habeas  corpus,  to  State's  attorney  where  State  prisoner  claims  ex- 
emption under  international  law,   §   1683. 
of  motion  to   dismiss   in   Supreme   Court   to  be   given   adverse   party, 

§  2060. 
designation  of  newspapers  for  publication  of,  in  bankruptcy,  §  2209. 
to  trustee  in  bankruptcy,  of  his  appointment,  §  2256. 
no  dismissal  of  bankruptcy  petition  without  notice  to  creditors,  §  2273. 
creditor  in  bankruptcy  may  designate  place  to  which  sent,  §  2305. 
notice  on  assigned  bankruptcy   claims,   §   2306. 
to  creditors  in  bankruptcy,  when  and  how  given,  §  2314. 
upon  whom  to  be  served  in  taking  depositions  in  bankruptcy,  §  2346. 
order  confirming  composition,  in  bankruptcy,  as,  when  recorded,  §  2349. 
of  hearing  on  naturalization  petition,  §  2388. 

of  proceedings  for  cancellation  of  naturalization  certificates,  §  2398. 
form  of  notice  of  appeal  in  Chinese  exclusion  cases,  F.  53. 

in  admiralty,  notice  of  motion  for  interlocutory  order  of  sale,  F. 

99.' 
of  appeal  in  admiralty,  F.  314. 
in  bankruptcy, 

of  first  meeting  of  creditors,  F.  345. 
to  trustee  of  his  appointment,   F.   351. 
of  dividend,   F.  3C8. 

of  petition  for  removal  of  trustee,  F.  380. 
on  motion  for  order  of  removal,  F.  820. 

of  petition  to  dismiss  injunction,  F.  622. 

of  sale,  by  master  in  chancery,  F.  664. 

where  property  claimed  exempt  from  sale  in  equity,  F.  (572. 

in  taking  of  testimony,  see  Taking  of  Testimony. 

on  motion  for  order  of  removal,  F.  820 

of  removal,  F.  823. 

of  application  for  extention  of  time  to  prepare  bill  of  exceptions, 

F.   844. 
of  filing  bill  of  exceptions,  and  demurrer  to  evidence,  F.  858. 

OATH. 

defined,  §  442. 

of  United  States  judges,  §  466. 

of  district  attorney,   §  508. 

of  clerks,   §  570. 

power  of  clerks  to  administer,    §   601. 

in  admiralty  cases,   §   602. 
of  marshals  and  deputies,  §  625. 

who  may  administer,  §  626. 
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powers  of  commissioners  to  administer.  §  076. 
commissioners  to  administer  to  appraisers,   §  679. 
clerk's  fee  for  administering,  §  706  [c]. 
power  of  court  to  impose,   §  807. 
affirmation  equivalent  to,  in  equity,  §  038. 
Court  of  Claims  commissioner  to  administer,  §   1466. 
in   bankruptcy,    §   2211. 
of  referee  in  bankruptcy,  §  2237. 

OBJECTIONS. 

takina:  of,  in  common  law  causes,  §  922. 

only  those  made  below  to  exhibits,  etc.,  in  admiralty  and  equity  en- 
tertainable  in  Supreme  Court,   §  2086. 
rule  in  circuit  courts  of  appeals,  §  2087. 

OBSCENE   IMPORTATIONS. 
search  warrants  for  §  1512. 

OFFENSES. 

on  high  seas  where  tried,  §  428. 

see  also  Capital  Offenses. 

time  for  indictment  for  when  not  capital.  §  885. 

exception  of  person  fleeing  from  justice.  §  88(i. 

in  bankruptcy,  concurrent  jurisdiction  of,  §  2205. 

OFFICE  EXPENSES. 
of  marshals,   §   637. 
allowed  district  attorneys,  §  517. 

OFFICER. 

see  also  Judicial  Officebs. 

defined,    §  442. 

of  the  court  of  claims,  §  229. 

OFFICERS  OF  CONGRESS. 

district  attorney's  duty  to  defend.  §  525. 

OFFICIAL  TRUSTEE. 

no  official  trustee  in  bankruptcy,  §  2254. 

OHIO. 

two  districts  of   two  divisions   each,    §   280. 

times  and  places  of  holding  circuit  and   district  court,  regular  terms 

and  adjournments,  §  340. 
venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [h]. 
venue  of  offenses  in  divisions  of,   §   406  [g]. 
provisions  as  to  circuit  and   district  court  clerks   in,    §   569  [j]. 

OKLAHOMA. 

appeal  from  Supreme  Court  of,  to  Federal  Supreme  Court,  §  57., 

two  districts,  §  281. 

times  and  places  of  holding  circuit  and  district  court,   §   341. 

venue  of  offenses  in  divisions  of,   §  406  [g]. 

provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [j]. 

special  provisions  as  to  summoning  of  jurors  in,   §   1725  [g]. 
OLD  COURT  OF  APPEALS. 

records  of,  §  380. 
OPINIONS. 

of  court  to  be  annexed  to  record,  §  1969. 

printing  of,  as  taxable  costs,  §  1854. 

of  Supreme  Court  to  be  recorded  and  delivered  to  reporter,  §  2105. 

originals  to  be  preserved,   §  2100. 

printed,  when  bound  deemed  recorded,  §  2107. 
rule  in  circuit  courts  of  appeals,  §  2108. 
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ORAL  .4JIGUMENTS. 

on  appeal,  §§  2072-2080. 

ORAL  TESTIMONY. 

taking  of,  before  equity  examiner,  see  Taking  ok  Tkstimony, 

ORDER   BOOK. 

notice  of  motions,  rules,  and  orders  in  equity  by  entry  in,  §  940. 

ORDERS. 

equity  court  may  abridge  time  for  notice  of,  §  94 L 
procedure  on  orders  in  equity,  not  grantable  of  course,  §  943. 
in  equity, 

form   of,   §    1090. 

matters  to  be  omitted,  S   10!i(). 

correction  of  mistakes,  §   1092. 
proper  process  to  enforce  in  equity,  §  1095. 

enforcement  of  by  or  against  persons  not  parties  in  equity,  §  1098. 
of  referee  in  bankruptcy,  what  to  recite,   §  2342. 

review  of,  by  judge,   §   2343. 
approving  trustee's  bond,  certified  copy  of  as  evidence  of  title.  §  2347. 
as  to  composition  or  discharge  in  bankruptcy  as  evidence,  §  2348. 
confirming  composition   in  bankruptcy,  as   revesting  title  and   as   no- 
tice, when  recorded,  §  2349. 
of  cancellation  of  naturalization  certificate,  copy  where  sent,   §  2400. 

OREGON. 

circuit  judge  may  act  for  district  judges  in,  §   171. 

times  and  places  of  holding  circuit  and  district  court,  §  341. 

one  district,   S  282. 

fees  and  compensation  of  circuit  and  district  clerks  in,  §  580. 

double  attorney  and  marshal's  fee  in,   §   720. 

ORIGINAL   JURISDICTION. 

of  the  Supreme  Court,   §  35. 
when  exclusive,   §  36. 

ORIGINAL  OPINIONS. 

preservation  of,  §  2106. 

ORIGINAL  PAPERS. 

received  in  Supreme  Court  on  appeal,   §   1970. 

rule  in  circuit  court  of  appeals,  §  1971. 
printing  of  copies,  on  appeal  to  Supreme  Court,  §   1988. 

ORIGINAL  RECORDS. 
see  Court  Records. 

PACIFIC   ISLANDS. 

crimes  committed  on,  deemed  on  American  vessel,  §  429. 

PANEL. 

of  grand  jury,  how  completed,   §   1707. 

PAPER  CONTRACTORS. 

jurisdiction  over  suit  on  bond,  on  default,  §   148. 

PAPERS. 

production  of,  in  cases  under  commerce  laws,  §  1365. 

Compelling  production  in  actions  at  law,  §   1768. 

naturalization  papers  to  be  bound  and  certificates  numbered,  §  2397. 

filing  and  indorsement  in  bankruptcy,  §  2217. 

of  bankruptcy  trustee  open  to  inspection,  §  2257. 

when  to  be  filed  after  reference  in  bankruptcy,  §  2341. 
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PARTIES. 

jurisdiction   determined   by   citizensliip   of   representative   parties   and 

real  parties  in  interest,  §  2  [s]. 
several,  plaintiff  or  defendant  as  affecting  circuit  court  jurisdiction, 

§   131  [e]. 
may  plead  there  own  cases,  §  4&3. 
effect  of  death,   §    814. 
revivor,   §  814. 

death  of  one  of  several,   §  815. 

non-joinder  or  failure  to  serve  as  grounds  of  abatement,  §  817. 
either  may  notice  cause  for  trial,  §  819. 
in  common  law  causes,  §  902. 

averment  as  to  non-joinder,   in  bill   in  equity,    §   947. 
nominal  parties  defendant  in  equity  cases  need  not  appear,  §  976. 
in  equity, 

when  non-joinder  unobjectionable,  §§  1019,  1020. 

when  trustees  may  be  sued  without  joining  beneficiaries,  §  1021. 

when  heir  at  law  proper  party,  §  1022. 

joint  and  several  obligors  may  be  severally  sued,   §   1023. 

guardians  and  prochein  amis,   §   1024. 

objection  for  defect  of,  taken  in  answer,  §  1025. 

taken  at  hearing,  §   1026. 
to  be  present  at  taking  of  testimony  before  examiner,   §   1038. 
bringing  in  additional  parties  in  procedure  for  violation  of  anti-trust 

acts,   §   1346. 
in  proceedings  against  carriers  failing  to  obey  commerce  commissioner's 

orders,   §   1351. 
suits  by  injured  party  for  damages  not  precluded  by  commerce  com- 
missioner's proceeding  against  carrier  for  rate  discrimina- 
tion,  §   1361. 
who  may  be  included  in  commerce  cases,   §   1362. 
parties  in  interest  in  proceedings  under  BoAvman  act  may  testify,    § 

1478. 
interested  parties  may  testify  in  claims  against  United  States  under 

act  of  1887,   §   I486. 
as  witnesses  in  Indian  depredation  claims,   §   1495. 
death  of  after  final  judgment  below, — appeal  by  representative,  §  1895. 

pending  appeal  to  Supreme  Court,  §§  1896-1898.  y 

pending  appeal  to  circuit  courts  of  appeals,   §§   1899-1901.  '^^ 

on  appeal  where  judgment  or  decree  is  joint,  §  1916. 
right  of  opposite   party  to  docket  and  file   record   in  Supreme   Court 

and  circuit  court  of  appeals,  §§   1975,   1976. 
one  record  sufficient  where  both  parties  appeal,  §   1998. 

PARTITION  SUITS. 

jurisdiction  of  when  United  States  are  parties.  §  141. 
venue  of  where  United  States  are  parties,  §   119. 
service  of  process  on  government  in,  §  859. 
where  United  States  are  parties,  §   1440. 

bill  and  service,    §  1440. 

appearance  and  pleading  on  behalf  of  United  States,  §   1441. 

sale  and  purchase  by  United  States,  §  1442. 

PARTNERSHIPS. 

citizenship  of,   §  2  [t]. 
may  become  bankrupts,  §  2228. 
preparation  of  accounts  of,  by  trustee  in  bankruptcy,  §  2251. 
right  of  partner  to  resist  voluntary  bankruptcy  petition  by  partner- 
ship, §  2294. 
administration  of  estate  in  bankruptcy,  §§  2329-2333. 

^• 
3146  f 


I 


INDEX. 

PASSPORTS. 

venue  of  offense  of  issuing  false,  §  435. 

.PATENT  OFFICE. 

procedure  of,  excluded  from  Code,  §   1167. 
copies  of  records,  etc.,  of,  as  evidence,  §   1794. 

of  foreign  letters  patent,  §   1795. 

copies  of  drawings  of  patents,  §   1790. 
copies  of  trademark  papers  as  evidence,  §   1797. 

PATENTS. 

Federal  jurisdiction  exclusive,  §  15  [k]. 

review  by  Supreme  Court  of  State  decisions  under  patent  laws.  §  38  [t]. 
circuit  court  of  appeal  jurisdiction,  in  cases  arising  under,  S   77  [lij. 
cases  arising  under  patent  laws,  made  final  in  circuit  court  of  appeals, 

§  77[h]. 
jurisdiction  over,  §   126. 
time  of  actions  for  infringement,  §  893. 
bill  in  equity  to  enforce  issue  of,  §   1168. 
relief  against  interfering  patent,  §   1169. 
injunction  against  infringer, — damages,  §  1170. 
action  on  case  for  infringement, — damages,   §  1171. 
pleadings  and  proof  in  infringements,  §  1172. 
jury  to  try  issues  of  fact,  §   1173. 

suit,  where  specifications  of  patent  too  broad,  §   1174. 
recovery  by  owner  of  design  patent  for  infringement  of,    §   1175 

remedy  by  existing  law  not  impaired,   §   1170. 
subpoenas  to  witnesses  in  patent  cases,  §   1748. 

penalty  for  failure  or  refusal  to  testify,  §  1749. 
costs  on  infringement,  §   1829. 
forms  in  actions  at  law  relating  to,  FF.  1—6. 
forms  in  equity  cases, 

bill  for  accounting  and  injunction,  F.   722. 

affidavit  to  support  application  for  injvmction,  F.  723. 

supplemental  bill  where  patent  has  been  extended,  F.  724. 

various  allegations  in  equity,  FF.  725-728. 

restraining  order  and  order  to  show  cause,  F.  729. 

reply  to  order  to  show  cause,  F.  730. 

order  for  injunction,  F.  731. 

PAUPERS. 

officers  to  perform  duties  though  suit  by,  §  478. 

PAYMENT. 

of  claims  on  proceedings  to  limit  liability.  §   1303. 

PENAL    STATUTE. 

informer  on  when  to  pay  costs,   §§   1830,  1831. 

PENALTIES. 

jurisdiction  of  suits  for,  §   125. 
jurisdiction  over  suits  for,  §  195. 
venue  of  suits  for,  §  421. 

of  proceedings  for  forfeitures,  §  422. 

for  trade  with  insurrectionary  districts,  §  423. 
for  forfeiture  of  captured  insurrectionary  property,  §  424. 
limitation  of  actions  for,  under  Federal  laws,  §  881. 
under  customs  revenue  laws,  §  882. 

of  forfeiture   proceedings  for  false  claims  against  United   States, 
§  883. 
payment  of  costs  by  defendant  prosecuted  for  forfeitures,  §   1416. 
remission  of  by  United  States,  §  1418. 
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PENALTIES— Continued. 

special  bail  in  suits  for,  §  1552. 

for  refusal  to  testify  for  use  in  foreign  country.  §  1752. 

for  clerk's  failure  of  duty,  in  naturalization,   §  2395. 

PENDING  SUITS. 

effect  upon,  of  change  in  area  of  judicial  district,  or  of  creation  of  di- 
visions, §  407. 
effect  of  bankruptcy  on,   §  2201. 

PENITENTIARY. 

see  Prisoners  ;  Prison. 

PENNSYLVANIA. 

three  districts,  §  283. 

times   and   places   of   holding   circuit   and   district   court,   regular   and 

special   tei'ms  and  adjournments.    §  342. 
provisions  as  to  circuit  and  district  court  records  in,   §  381  [1]. 
special  provisions  as  to  stunmoning  of  jurors  in,   §   1725  [g]. 
rules  in  eastern  and  \Yestern  districts,  see  Appendix  I.  F. 

PERISHABLE  GOODS.  u     .    .  ,  ..o 

when  seized  to  be  sold  or  delivered  to  claimant  on  bond.  §  1222. 

PERJURY. 

immunity  from  prosecution  under  commerce  laws,  except  for,  §   1366. 
form  of  indictment  for,  §   1575. 

before  naval  court-martial,   §   1577. 
persons  convicted  of,  incompetent  witnesses,  §   1736. 
in  affidavit  of  poor  person  suing  without  paying  costs,  §   1824. 

PERSONAL  APPEARANCE, 
see  also  Apearance. 
filing  printed  argument  in  Supreme  Court,  equivalent  to,  §  2073. 

PERSONAL   PROPERTY. 

sale  of  under  order  or  decree,  §   1870. 

PERSONS  IN  CUSTODY. 

effect  of  removal  of  marshal  or  expiration  of  term,   §  643. 

PERSONS  NOT  PARTIES. 

enforcement  of  equity  orders  by  or  against,  §   1098. 

PETITIONS. 

for  removal  of  separable  controversy,  what  to  contain,  §   135  [j]. 

for  prejudice  or  local  influence,   §  130  [e]. 
on  removal  of  causes,  §   1136. 

time  for  filing,  §   1136. 
for  limitation  of   liability,    §    1299. 
in    proceedings   against    carrier    for   violation    of    commission's    order, 

other  than  for  damages,   §   1353. 
in  proceedings  against  carrier  for  rate  discrimination,  S   1359. 
in  suits  against  United  States  under  act  of  1887,  §  1483. 
verification,   §  1483. 
service  of,  §   1484. 
for  citizenship  in  naturalization   proceedings,   §  2381. 

verification,  §  2382. 
for  naturalization,   §  2381. 
for  bankruptcy  discharge,  §  2325. 
in  bankruptcy,  §  2269. 
PETIT  JURIES. 

see  Jury. 

PETIT  JURORS. 

see  Jury. 
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PETITORY  SUITS. 

form  of  process  in,  in  admiralty,  §   1213. 

PHILIPPINES. 

error  and  appeal  from  Supreme  Court  of,  to  Federal  Supreme  Court 

§  56. 
removal  of  offenders  to  and  from,   §   1540. 
extradition  between  United  States  and,  §   1658. 
time  of  service  of  citation  on  appeal  from  to  Supreme  Court.  §   1981. 

PHOTOGRAPH. 

of  Chinese  on  arrest  and  removal  from  United  States,  to  be  attached 
to  bail  bond,  §  2406. 

PILOTAGE. 

choice  of  remedies  in  suits  for,  §   1242. 

PIRACY. 

jurisdiction  over,  §   194. 

marshal's  duty  to  seize  piratical  vessels,  §  656. 

PLACE  OF  TRIAL. 

see  Venue. 

PLAINTIFF  IN  ERROR. 

dismissal  or  affirmance  where  no  appearance  for,  §§  2111,  2112. 

PLEA. 

amendment  of  equity  bill  before,  §  956. 

after,  §  957. 
in  equity  in  general,  §  979. 

certificate  and  affidavit  to  accompany,  §  980. 

setting  for  argument,  §  981. 

issue  on,  and  effect  of  decision  for  defendant,  §  981. 

effect  of  failure  to  set  for  argument  or  take  issue,  §  982. 

when  not  to  be  overruled,  §§  983,  984. 

costs  when  overruled,  §  985. 
when  allowed,   §  986. 

reply  to,  §  986. 
standing  mute  equivalent  to  plea  of  not  guilty,  §  1585. 

PLEADING. 

ufCv'ssity  for  pleading  of  jurisdictional  facts,  §  9  [d]. 
amendment  of,  to  show  jurisdiction,  §  9  [h]. 
in  common  law  causes,  §  903. 
in  actions  for  infringement,  §   1172. 

time  when  bankrupt  or  creditors  to  appear  and  plead,  §  2279. 
pleading  to  be  verified,  §  2281. 

POLITICAL  QUESTIONS. 

power  of  Federal  courts  to  entertain,  §  G  [c]. 

POLYGAMISTS. 

excluded  from  naturalization,  §  2390. 

POOR  CONVICTS. 

release  for  inability  to  pay  fine,  §   1607. 

POOR  PERSONS. 

attorneys  may  be  requested  to  represent,  §  495. 
when  may  sue  without  paying  costs,  §  1823. 
affidavit,  §  1824. 
entitled  to  process,  §   1825. 
assignment  of  counsel,  §   1826. 
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PORTO  RICO.  '  .     .     ^  .      ,  o  o     _x 

appeals  from  supreme  and  district  courts  to  Federal  bupreme  Lourt, 

§  55. 

power  of  courts  of,  to  issue  habeas  corpus,  §   1672. 

time  for  service  of  citation  in  appeal  from  to  Supreme  Court,  §  1951. 

appellate  proceedings  from  courts  of,  to  be  in  English,  §  2096. 

POSSESSORY  SUITS. 

form  of  process  in,  in  admiralty,  §  1213. 

POSTAL  LAWS. 

jurisdiction  of  suits  by  United  States  arising  under,  §  124. 
jurisdiction  over  actions  under,   §  199. 

POSTAL  SUITS. 

see  Suits  by  and  on  Behalf  of  the  United  States. 

POSTMASTERS. 

payment  of  fees  in  suits  on  bond,  §  740. 

copies  of  postoffice  records  as  evidence  against,  §  1786. 

what  shall  be  sufficient  evidence  of  demand  on,  §   1787. 

POSTOFFICE. 

district  attorney's  duty  as  to  suits  for  money  due  department,  §  529. 

district  attorney  to  report  on  suits,  §  548. 

marshal's  returns  on  executions  to  department,  §  648. 

copies  of  records  of,  as  evidence  against  postmaster,  §   1786. 

PRACTICE  OF  LAW. 

United  States  judges  prohibited  from,  §  476. 

PRAYER. 

prayer  for  relief  in  bill  in  equity,  §  945. 
for  process,  in  bill  in  equity,  §  948. 

PREJUDICE  OR  LOCAL  INFLUENCE. 

jurisdiction  on  removal  on  ground  of,   §   136. 

showing  of,  on  removal,  §  136  [e]. 

procedure  on  removal  for,   §   1143. 

duty  to  remand  as  to  some  defendants  after  removal  for,  §  1155. 

PREPARATORY  ORDERS. 

less  than  quorum  of  court,  may  make,  §  307. 

PRESENTMENT. 

see  Criminal  Pkocedtjbe. 

PRESIDENT. 

Supreme  Court  process  in  name  of,  §  838. 

PRINTED  ARGUMENTS. 

see  Arguments  :  Appeal  and  Error. 

PRINTERS. 

fees  of,  §  735. 

PRINTING. 

costs  of  in  Supreme  Co\irt  and  Court  of  Claims,  §   1849. 
Supreme  Court  rule  as  to  costs,  §  1850. 
of  briefs  and  opinions  as  taxable  costs,  §   1854. 
of  the  record,  §  1986  et  seq. 

PRIORITY. 

in  hearing  of  State  cases,  §  820. 
in  Indian  depredation  claims,   §   1494, 
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PRISONERS. 

marshal's   expenses  for  transportation   of.    §  fi^8. 
marshal's  duty  as  to  place  of  confinement,  §  650. 

duty  to  make  provisions  as  to  safe  keeping,  §  651. 
penalty  for  escape  of,  §   1561.  •  x  j    c   ik<.o 

applies  to  prisoners  discharged  as  well  as  convicted,  fe   15bZ. 
writ  for  removal  of  from  one  district  to  another,  §   1583 
writ  unnecessary  to  bring  person  in  custody  into  court,  §   1584. 
in  capital  cases  to  have  copy  of  indictment  and  list  of  witnesses,  fe   158t.. 

to  have  counsel  and  witnesses  summoned,  §   1587. 

punishment  of,  .     .  i.       e   ^anr 

judgments  for  fines  enforced  against  property,  <!   IbUO. 
release  of  poor  convict,  §   1607. 
excessive  fines  and  punishment  prohibited,  §  1608. 

custody   of,  .  -,  J.-  t    &    ^ann 

expenses  of  transportation,  detention  and  execution  of,  ^   10U». 

transportation   to   Federal   prisons,— expenses,    §   1610. 
marshal   may   provide   jail   where   use   of   State   jail   not   allowed, 

may  provide  otherwise  for  safe  keeping,  §  1612.  „  .  ,  , 

Federal    convicts    in    State    prisons    to    be    under    State    officials 

control,  §   161.3.  ,.  ,   .  .     «   -la-iA 

right  to  commit  to  State  prison  outside  district,  §   lbl4_ 
sentences  for  more  than  one  year  to  State  jail  if  it  permit    §  1615. 
court  may  order  penitentiary  sentence  in  any  prison  ot  btate  ii  n 

permit,   §  1616. 
deduction  for  good  conduct,  §  1617.     _        „  ,„,„ 
restoration  of  forfeited  commutation,  8  1^1°- 

actual  reasonable  cost  of  keeping  to  be  paid,  §   Ibiy.       

designation  of  penitentiary  by  Attorney  General— transportation, 

Attornev 'General  to  contract  for  subsistence,  etc.,  §   162L 

when  prisoner  committed  to  house  of  correction  or  reformatory. 

confinement  of' juvenile  offenders,— transportation,  etc.,  §   1623. 

ItTorney  General  to  designatx>  house  of  refuge  and  contract 
for  subsistence,  §   1624. 
removal  in  case  of  contagion  or  epidemic    §1627. 
provisions  respecting  Federal  prisons    §   1<'^»- 

Attorney  General  to  supervise,   §   1629. 

irSnl^rpSoni'tlLhere    to    Federal    peniteMiar,. 

§   1631. 
employment  of   prisoners,   §  1632. 

discharge  of,  i    i  j.i       „„    s   ^ao^ 

tr.  he  nrovided  with  money  and  clothes  on.  ^   16-o. 

siEar    provisions    as    to    discharge    from    Federal    prisons, 

on  habeas  corpus,  disposition  of  pending  appeal,  §§   1686-1688 

exemption  under  international  law,  «!  n>».i. 
PRISONS. 

see  also  Peisonees.  .e    s  ifiin 

transportation  of  pr^onersto^^^^  _^^_^^_.^,    ^  ^^^3 

atrto  »Zit  To  ItS:  ?Sront,ide  ^^^^^  district,  I  1614. 
Federal,  Attorney  General  to  supervise    §   U^.W. 

employment  of  prisoners  m,  §  1633. 
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PRIZE. 

jurisdiction  over  proceedings  for  condemnation  as.  §  201. 

district  attorney's  duty  to  represent  government  in  cases  of,   §  530. 

additional  compensation  of  circuit  and  district  clerks  in  cases  of,  §  581. 

marshal's  expense  allowance,  §  040. 

payment  of  Avitness  fees,  §  743. 

cases  to  be  appealed  within  thirty  days,  §   1903. 

amendments  on  appeal,    §   1935. 

no   new   evidence   in   Supreme   Court   except   in   admiralty   and   prize, 

§  2088. 
for  jurisdiction  in  prize  cases,  see  District  Courts. 
Procedure, 

filing  of  libel,  warrant  and  evidence,  §   1315. 

appointment  of  commissioners,  §  1316. 
duties  of.  §  1317. 

custody  of  prize  property,  §   1318. 

appraisal  of  property,   §    1319. 

proceedings  for  adjudication  where  property  not  sent  in,  §   1320. 

delivery  of  property  on  stipulation,   §   1321. 

when  property  may  be  sold,  §   1322. 

mode  of  making  sale,  §   1323. 

transfer  to  another  district,  §  1324. 

security  for  costs,   §    1325. 

costs  and  expenses,   §   1326. 

payment  of  expenses  from  i)rize  fund,   §   1327. 

accounts  of  district  court  clerks,  §   1328. 

allowances  and  commissions  to  marshals,   §    1329. 

compensation  and  accounts  of  district  attorney  and  prize  commia- 
sioners,  §§  1330,   1331. 

commissions  of  auctioneers.  §   1332. 

amendments  on  appeal.   §   1333. 

cases  after  appeal,   §  1334. 

PRIZE  COMISIISSIONERS. 

appointment  and  duties,  §§   1316,   1317. 
compensation,  §   1330. 
accounts  of,  §   1331. 

PRIZE  FUND. 

payment  of  expenses  from,  §   1327. 

PRIZE  PROPERTY. 

custody  and  safe  keeping  of,  §   1318. 
appraisal,  §  1319. 
see  also  Prize. 

PROBATE  JURISDICTIOX. 

in  diverse  citizenship  cases,  §  2  [w]. 

Federal  cognizance  of  as  conflicting  with  State  proceedings,   §   17  [e]. 

PROBATE  PROCEEDINGS. 

circuit  court  has  jurisdiction,   §   129  [cc]. 

PROCEDURE. 

see  Federal  Procedure;  Equity:  Admiralty,  etc. 

PROCEDURE  UNDER  COMMERCE  LAWS, 
see  §  1345  et  seq. 

PROCEEDINGS  AT  LAW. 

injunction  to  stay,  how  obtained,  §   1116. 

PROCESS. 

action  against  marshal  for  abuse  of,  §  3  [i]. 

ancillary  jurisdiction  to  redress  abuse  or  misapplication  of.  §  3  [h]. 
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PROCESS— Continued. 

clerk's  fees  for  issuing.  §   700  [b]. 

fees  of  marshal  for  service  of,  S   712  [b]. 

effect  of  marshal's  removal  on  unserved.  §  G42. 

effect  of  expiration  of  marshal's  term,  §  (542. 

unserved,  surrendered  by  retiring  marslial  or  deputy,  §  603. 

form  of.  §  8.37. 

service  of,  §§  852,  853. 

prayer  for  in  equity  bill,   §  048. 

against  offending  carrier,   ii   1354. 

against  carrier  to  enforce  published  rates,  §   13fiO. 

poor  persons  entitled  to  without  paying  costs,  §   1825. 

in  bankruptcy,  §  2218. 

blanks  furnished  referees,  §  2218. 
service  of  and  return  day,  in  involuntary  bankruptcy,  §  2278. 
PROCHEIN  AMIS. 

as  parties  in  equity  suits,  §   1024. 
PRO  CONFESSO. 

taking    bill    pro    confesso — attachment    against    defendant    in    default, 

§  977. 
entry  and  vacation  of  decree  taken,   §  978. 
PRODUCTION  OF  BOOKS,  ETC. 

order  for,   §   1763. 
PROHIBITION. 

Supreme  Court's  power  to  issue  writ,  §  844. 
PROOF. 

in  actions  for  infringement,  §   1172. 
mode  of  in  admiralty,  §  1281. 
in  equity,    §   1036. 

of  claims  on  proceeding  to  limit  liability,  §   1303. 

secondary  of  State  court  record  where  certified  copies  refused,  §   1S05. 
in  assigned  bankruptcy  claims,   §  2306. 
on  contingent  claims,  §  2307. 

of   execution    of   letter    of   attorney   and   assignment,   how    made, 
§  2308. 
PROPERTY. 

jurisdiction  in  bankruptcy  of  suits  for  recovery  of  fraudulently  con- 
veyed, §  2203. 
sale  of  in  bankruptcy,  §§  2316,  2317. 
redemption,  §  2318. 
PROVISIONAL  COURTS. 

nature  of  creation  of,  §  8  [e]. 
PROVISIONAL  REMEDIES. 

provisional  and  other  remedies.   §  004. 

by  attachment  and  garnishment,  same  as  in  State  courts,  §  905. 
State  law  as  to  dissolution  of  attachment  applies,  §  906. 
attachment  against  national  banks,   S  907. 
replevin  and  statutory  substitutes,  §  908. 
ejectment  and  statutory  substitutes,  §  909, 
PUBLICATION. 

of  testimony  in  equity,   §   1050. 
of  attachment  in  postal  suits,  §   1404. 

in  proceedings  for  cancellation  of  naturalization  certificates,  §  239S. 
PUBLIC  INTEREST. 

advance  of  cases  on  docket,  §  2048. 

PUBLIC   LANDS. 

review   by   Supreme   Court  of   State   decisions   against   Federal   titles, 

§  38  [p]. 
Fed.  Proc— 198.  ^^^^ 
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PUBLIC  LANDS— Continued. 

concurrent  jurisdiction  of  suits  for  unlawful  occupancy  of,  §   154. 
jurisdiction  as  to  suits  for  unlawful  inclosure  of,  §  215. 
district  attorney's  duty  to  abate  unlawful  inclosure  of,  §  534. 
suits  for  unlawful  inclosure  of,  §   1382. 
forms  in  suits  affecting, 

complaint  to  establish  trust  and  for  a  conveyance,  F.  710. 
complaint  and  answer  in  ejectment.  FF.  711.  712. 
bill  by  United  States  to  cancel  patents,  F.  713. 
answer,  F.  714. 

amendment  to  answer,  F.  715, 
replication,  F.  716 
second  amendment,  F.  717. 

PUBLIC  MINISTERS. 

cases  affecting,  §  2  [h]. 

PUBLIC  MONEYS. 

transcripts   in   indictments   for   embezzling   in   Treasury   office   as   evi- 
dence,  §   1784. 

PUBLIC  POLICY. 

State    decisions    establishing    in    State,    followed    by    Federal    courts, 
§   10  [g]. 

PUBLIC  PROPERTY. 

district  attorney's  duty  to  furnish  information  as  to  title  to,  §  52G. 

PUBLISHED  RATES. 

process  against  carrier  to  enforce,  §   I3G0. 

PUNISHMENT. 

of  recalcitrant  witnesses,  §   1755. 

PUNISHMENT  OF  OFFENSES. 

See  Prisoners;    Criminal  Procedure. 

when  committed  in  places  not  ceded  to  United  States,  §   1594. 
later  provisions  of  act  of  1898,  §   1595. 

QUESTION  CERTIFIED. 

what  to  be  transmitted  from  circuit  court  of  appeals  to  Supreme  Court 
in  cases  of,  §   1962. 
QUORUM. 

of  the  Court  of  Claims,  §  228. 

adjournments  of  Supreme  Court  for  want  of,  §  305. 

less  than,  may  make  preparatory  orders,  §  307. 

RACE. 

no  citizen  disqualified  from  jury  on  account  of  race,  §  1704. 

RAILROAD  RECEIVERS. 

not  to  reduce  wages  except  on  notice  and  hearing,   §   1126. 

RAILROADS. 

jurisdiction    over    suits    by    aided    railroads    for    transportation    fur- 
nished,  §  244. 

RAILWAY    GRANT. 

limitation  of  actions  to  annul,  §  879. 

RATE  DISCRIMINATION. 

proceeding  against  carrier  for,   §   1359. 

REAL  PROPERTY. 

sale  of  under  order  or  decree,  §    18()9. 
notice  of  sale,   §   1871. 
efiect  of  marshal's  death,  §   1872. 
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REBATE  PENALTIER. 

Attorny  General  to  sue  for,   §   1369. 

REBELLION. 

limitation  of  actions  against  parties  beyond  reach  of  process  during, 

§  887. 

RECEIVERS. 

ancillary  jurisdiction  in  cases  affecting.  S   :5  [c]. 

custody  of,  in  conflicting  jurisdiction,  S    17  |gl. 

appeal  to  circuit  court  of  appeals  from  interlocutory  orders  or  decrees, 

§  78. 
appointed  by   Federal   court,   suits   against  arise  under   United   States 

■  laws,  §   133  [d]. 
circuit  and  district  clerks  not  to  act  as,   {?   ()()3. 
persons  ineligible  to  act,  §  11'23. 
suable  without  leave  of  appointing  court,  §   1124. 
Federal  receiver  must  manage  property  under  State  law.  §   112.j. 
railroad  receivers  when  may  reduce  wages,  S   112(i. 
transcript  of  land  office  records  of,  as  evidence  S    1701. 

RECOGNIZANCE, 
see  also  Bail. 
of  witnesses  in  criminal  cases.  §   1745. 

how  taken  in  Vermont.   §§    174(5,   1747. 
no  clerks'  or  marshals'  fees  for  arrest  of  persons  under,  §   715. 
when  penalty  of  may  be  remitted,  §   1551. 
when  clerks"  may  take,  of  special  bail  de  bene  esse,   §   1557. 

RECORDER. 

copies  of  General  Land  Office  papers  made  by,  as  evidence,  §   1793. 

RECORD  ON  APPEAL. 

see  also  Final  Record;  Appeal  and  Error. 
failure  to  show  jurisdiction,  effect  of.  §  0  [c]. 
on  appeal  should  show  jurisdiction,  §  9   le]. 

amendment  to  show,  §  9  [h]. 
final  record  in  equity  and  admiralty,  §   1958. 
what  to  be  transmitted  in  equity  and  admiralty.  §   1959. 

proofs  entries.  §   1959  [b]. 
records  on  appeal  from  Court  of  Claims,  S   1960. 
record  on  appeal  from  Territorial  courts,  §   1961. 

form  and  necessity,  §   1961  [a]. 

conclusiveness  of  Territorial  court's  statement,  §   1961  [b]. 

bill  of  exceptions,   §   1961  [c]. 
what  transmitted  from   circuit  court  of  appeals  on  question  cert  i lied, 

§   1962. 
record  in  admiralty  on  appeal  to  circuit  court  of  api)eals,  §   1903. 

52d  admiralty' rule,  §   1963  [b]. 

rule  in  second  and  ninth  circuits,  §   1964. 

other  papers  omitted,  §   1965. 

apostles  restricted  in  special  appeals.   §   1966. 

filing  and  certification  thereof.  §  1967. 

mandamus  to  compel  return  of  apostles,  S    1963. 
opinions  to  be  annexed  to  record,  §   1969. 

rule  in  eighth  circuit,  §   1969  [b]. 
original  papers  received   in   Supreme  Court,    S    1970. 

rule  in  circuit  court  of  appeals,  §   1971. 
general  instructions  as  to  docketing  and  printing,   S    19(2. 
docketing  in  Supreme  Court.  8^  1973. 

enlargement  of  time,  §   1973  [b]. 
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RECORD  ON  APPEAL— Continued. 

rule  in  circuit  court  of  appeals.   §   1974. 

in   fourth  circuit,   §    1974  [a]. 

rule  in  first,  fifth  and  sixth  circuits,    §§   1974  [a]-[cT. 
right  of  opposite  party  to  docket  and  file  in  Supreme  Court,  §   1975. 

in  circuit  court  of  appeals,  §   1976. 
docketing  admiralty  cases  in  second  circuit,  §   1977. 
appearance  of  counsel  entered  when  transcript  filed.  §  1978. 
undertaking  for  clerk's  fees  upon  docketing,  §   1979. 

in  circuit  court  of  appeals.   §   1980. 
aittachment  to  compel  payment  of  Supreme  Court  clerk  fees,  §  ir,81. 

rule  in  circuit  court  of  appeals,  §   1982. 

fees  when  to  be  paid,  §   1983. 
form  and  size  of  records  in  Supreme  Court,  §    1984. 

in  circuit  courts  of  appeals.  §   1985. 
printing  record  in  Supreme  Court,  costs,  etc.,  §   1986. 

number  of  copies,   §   1987. 

transcript  to  printer.  §   1988. 

clerk  to  supervise.  §   1989. 

surplus  and  deficienc}'  of  cost  to  be  paid  or  refunded,  §   1990. 
■  statement    of    errors    and    portions    of    record    relied    on — printing 

same,  §   1991. 

foregoing  rules  apply  to  appeals  direct  from  circuit  and  district 
courts,  §   1992. 
copies  of  records,  briefs,  etc.,  to  be  preserved  by  clerk  in  circuit  court 

of  appeals,  §   1993. 
printing  of  record  in  circuit  courts  of  appeals,  §  1994. 

various  provisions  in  difTerent  circuits,  §   1994  [a]-[v]. 
translations,  how  supplied.  §   1995. 
printing  new   appeals   and  testimony   in   admiralty   appeals   in   second 

and  ninth  circuits,   §   1996. 
•certiorari  for  diminution  of  record,  §  1997. 

the  motion,  §   1997  [b]. 
one  record  sufficient  where  both  parties  appeal.   §   1998. 
copies  of  to  be  deposited  in  Supreme  Court  library,  §  2093. 
no  hearing  till  complete  record  filed,  §  2035. 

IRECORDS. 

see  also  State  Court  Records. 

of  Supreme  Court,  §  378. 

of  Court  of  Claims,  §  378. 

of  circuit  court  of  appeals.  §  379. 

of  old  court  of  appeals.  S  379. 

particular  provisions  as  to  circuit  and  district  court  records  in  various 

districts.  §  381. 
general  provisions  as  to  district  court  records,  §  382. 
transfer  of  records  of  Territorial  covirts  on  State's  admission,  §  383. 
duty  of  district  judge  to  demand  territorial,   §   384. 
•dutj'  of  clerk  to  keep  indexes  to,  §  385. 
duty  to  keep  bankruptcy  indexes,   §  386. 
"Certified  copies  of  'original  records  lost  or  destroyed,  §  387. 
proof  of  substance,  where  no  copy  obtainable,  §  388. 
in  appellate  court  may  replace  lost  record  below,   §  389. 
mode  of  giving  notice  and  proof  thereof  in  proceeding  to  restore,  §  390. 
copies  to  supply  originals  where  X'nited  States  are  parties,  §  391. 

force  and  effect  of  substituted  copies.  §  391. 
restoration  of  records  where  I'nited  States  are  parties,  §  392. 
all  official  records  and  dockets  open  for  inspection,  §  393. 
records  of  abolished  circuit  court  commissioners,  §  394. 
records  kept  bv  United  States  commissioners,  S  395. 
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RECORDS— Continued. 

affidavit  to  supply  State  court  record  when  certified  copy  refused.  §  300'. 
certified  from  circuit   to  district  court  in  certain  States,  as  evidence, 

S   18(10. 
transcribed  records  in   North  Carolina.   §    1801. 
copies  of  judicial  rtcords  as  evidence,  §    1802. 
legislative  and  judicial,  of  States  and  Territcnies  as  evidence,  §   1803. 

other  State  and  Territorial  records,  §   1804. 

secondary  proof  of  St^vte  court  record,  §  1805. 
copies  of  foreign  records,  etc.,  as  evidence,  §  1806. 
of  judgments,  §   1801. 

as  to  record  in  I^ouisiana  Coimty,  §    1803. 

unafiected  by  creation  of  new  district  in  California.   §    1804. 
of  referee  in  bankruptcy.  §  2336. 
in  naturalization,  duties  of  clerk  as  to,  §  2395. 
copies  of  particular  records  as  evidence,  §  1777  et  seq. 

KEFEREE  IN  BANKRUPTCY. 

contempts  before,  §  691. 

blanks  furnished,  §  2218. 

office    created,    §   2234. 

appointment,   removal   ard   districts   of,    §   2235. 

qualifications,   §  2236. 

oaths,  §  2237. 

number  of,  §  2238. 

juri.sdiction  of.  §  2239. 

duties  of,   §  2240. 

compensation  of,   §  2241. 

what  covered  thereby,  §  2242. 

additional  compensation  forbidden.   §  2259. 
accounts   and   return,    §  2243. 
effect  of  vacancy  or  disability  of,  §  2244. 
power  of,  as  to  appointment  and   removal  of  trustee   in   bankruptcy. 

§  2245. 
provisions  as  to  bond  of,  §  2258. 
proceedings  before, 

contempts  before.    §  2335. 

records  of.   §  2336. 

absence  or  disability,  §  2337. 

duties — order  of  reference  and  subsequent  proceedings,   §  233S. 

time  and  place  of  proceedings.  §  2339. 

matters  to  be  heard  by  judge,  but  referee  may  report  facts,  S  2340. 

when  papers  to  be  filed  after  reference.  §  2341. 

orders  of  referees,  what  to  recite,   §  2342. 

review  of  orders  by  judge,  §  2343. 

general    and    specific    references    from    one    to    another,    and    pru- 
ceedings  without  reference,   §  2344. 
reference  to  by  clerk  if  judge  absent,  §  2286. 
taking  of  testimony  before,  §  2350. 

REFERENCE. 

in  bankruptcy,  see  Bankruptcy;  Referke  ix  Bankruptcy. 

of  questions  of  fact,  §  915.  "* 

to  admiralty  commissioners,  §   1282. 

REFERENCE  TO  ]MASTERS  IX  CHANCERY. 

see  also  Masters  in  Chancery:  Hearing;  References,  §     1067. 
power  to  refer  to  master  and  matters  referred,  §   1068. 
time  when  matter  referred,  brought  on  before  ma.ster,  §   1070. 
time  and  place  for  hearing.  S   1071. 

master   to   regulate    jiroceedings   before   him,   examine   witnesses,   etc 
§   1072. 
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REFERENCE  TO  MASTERS  IX  CHANCERY— Continued. 

mode  of  producing  accounts. — examination  of  accounting  party,  §  1073. 
use  of  affidavits,  depositions  and  documents  already  in  evidence,  §  1074. 
creditors'    claims    mav   be    examined. — evidence     reduced   to    writing, 

§   1075. 
reference,    in   decree   for   accounting   of   decedent's   personalty,    §    1076. 
report  of  master,   §   1077. 

not  to  recite  affidavits,  etc.,   §    1078. 

filing,  §   1079. 

confirmations   and    exceptions,    §    1079. 

costs  on  overruling  or  allowing  exceptions,  §   1080. 

REFERRED  CLAIMS. 

see  also  Executive  Department. 
jurisdiction  on,  under  act  of  1887,  §  237. 

under  act  of  1883.  §  238. 
jurisdiction  to   recover  judgment  on.   §   239. 
duty  of  Court  of  Claims  to  report  to  Congress  on.  §  240. 

REFORMATORY. 

when  prisoners  committed  to,   §   1622. 

REGISTERS. 

transcript  of  land  office  records  of,  as  evidence,   §   1791. 

REGISTRATION   OFFICERS. 

jurisdiction  on  removal  of  causes  against,   §   138. 
REGISTRY  OF  COURT. 

punishment  of  clerk  for  failure  to  deposit  money  in,  §  599. 
in  admiralty,  money  in  bar  and  where  deposited,  §   12.30, 
intervenors  for  money  in,  §   1231. 
REGULAR  AND  SPECIAL  TERMS. 

of  circuit  and   district  courts,  see   under   particular   States;    see   also 
Terms  of  Federal  Court. 
REHEARING. 

in  equity,   1094. 

may  be  granted  in  admiralty  and  default  decree  rescinded.  §   1270. 

petition  for,  what  to  contain,  §  2129. 

in  circuit  courts  of  appeals,   §  2130. 
RELATIVES. 

excluded  in  computing  number  of  creditors  to  involuntary  bankruptcy 
petitiou,   §  2277. 
RELIEF. 

nature  of  award  by  appellate  court,  §  2119 
REMAND. 

for  want  of  jurisdiction,  §  818. 

duty  to,  where  cause  improperly  removed,  §   1154. 

as  to  some  defendants  after  removal  for  prejudice,  §   11. '5. 
remanding  order,  not  appealable,  §    1156. 
Supreme  Court  to  remand  to  proper  circuit  and  district  court.  §  2121. 
after   decision    in    Supreme   Court   on    writ   of   error    in   capital   cases.  *■ 

§  2122.  I 

by  circuit  courts  of  appeals,  §  2123.  S 

REMEDIES.  i 

remedy  by  existing  law  not  impaired  by  recovery  for  infringement  of  % 

design  patent,   §   1176.  U 

but  owner  not  to  recover  twice,  §   1176.  fe 

for  infringement  of  trademarks,  §   1178. 

when  action  not  maintainable,   §   1179. 
of  one  injured  by  fraudulent  registration  of  trademark,  §   1180. 
existing  remedies  unimpaired,  §   1181. 
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REMOVAL. 

of  prisoner  from  one  district  to  aiiotliiT.  writ   for,   §   l.'>8.3. 
of  trustee   in   bankruptcy.    §   224S. 

power  of  district  judge  as  to.  §  224(5. 
for  trial,  of  offenders  against  United  States,  §   1537. 

to  be  taken  before  nearest  officer  for  hearing,  §   1.5.38. 
of  bankrupt  from  one  district  to  another,   §    15:5!». 
of  offenders  to  and  from  the  Philippine  Islands,  §   1540. 
of  Chinese  not  entitled  to  remain  in  I'nited  States,  §§  2404-2*08. 

REMOVAL  OF  CAUSES. 

ancillary  matters  not  removable,  §  3  [j]. 

right  of  State  to  restrict  freedom  of,  S  5  [e]. 

injunction  against  State  court  proceedings  after  removal,  §  20  [d]. 

right  of,  in  suit  on  assigned  caused  of  action,  §  23  ff]- 

jurisdiction  on  removal,  §   133  et  seq. 

to  circuit  court,  may  be  by  defendant  or  defendants,  §   133  [g]. 

venue   on    removal    from    State    court   in    districts    containing   judicial 

divisions,   §  412. 
procedure  on, 

what  causes  removable,  S   1135. 
petition,   §   1136. 

time  for  filing,   §   1136. 
removal  bond  conditioned  to  enter  record,  etc..  §  1137. 
State  court  should  receive  bond  and  proceed  no  further,  §  1138. 
copj'  of  record  and   filing,   §   1130. 
penalty  for  State  court  clerk's  refusal  to  furnish  copy.   §   1140. 

certiorari  by  circuit  covirt,  §   1141. 
plaintiff  mav  be  ordered  to  replead  when  record  cannot  be  obtained, 

§   il42. 
on  removal  for  prejudice  or  local  influence.  §   11415. 
where  land  grants  from  different  States  may  be  an  issue,  §  1144. 
on  suits  against  revenue  officers  or  involving  revenue  law.  §    1145. 

certiorari  or  habeas  corpus  to  State  court,  §   1146. 
duty  of  marshal  if  defendant  in  custody,  8  1147. 

proceeding  where  copy  of  State  record  cannot  be  had,  §   11-18. 
where  defendant  denied   civil   rights,   §   1149. 
filing  of  record,  §    1150. 

penalty  where  removing  party  neglects  to  file,  §   1151. 
defendant  to  be  transferred  to  marshal,   §   1152. 
attachment  bond,  etc.,  in  State  court  unaffected,  §   1153. 
duty  to  remand.  §   1154. 

as  to  some  defendants,  after  removal  on  local  influence.  §   1155. 
remanding  order  not  appealable,  §   1156. 

cause  to  proceed  in  circuit  court  as  if  originally  there  instituted, 
§   1157. 
costs  in  State  court  taxable  after  removal,  §  1841. 
forms, 

petition  where  cause  involves  Federal  question,  FF.  800.  801. 
by  national  bank  where  Federal  question  involved,  F.   802. 
petition  on  grounds  of  diverse  citizenship,   FF.   803-807. 
on  grounds  of  separable  controversy.  F.  808. 

separable   controversv   after   dismissal    of   suit   against   other   de- 
fendants,  F.  800. 
removal  for  local   prejudice,    F.  810. 
affidavit  for  removal   for   prejudice.    F.   811. 

certiorari  for  removal  for  prejudice  or  local    iiillnence.   F.  812. 
petition    for    removal    from    territorial    court    after    admission    aa 

State,   F.   813. 
clerk's  certificate  to  transferred  record,   V.  814. 
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REMOVAL  OF  CAUSES— Continued. 

petition  for  removal  of  suit  against  revenue  officer,  F.  815. 

order   for  certiorari,   F.   816. 

writ,  F.  817. 
bond  on   removal,  F.  818. 
sureties'  justification,   F.   819. 
notice  of  motion  for  order  of  removal,  F.  820. 

order,  F.  821. 
clerk's  certificate  with  record,  F.  822. 
notice  of  removal,   F.   823. 
praecipe  for  appearance,  F.  824. 
motion  to  remand  for  lack  of  jurisdiction,  F.  827. 

order  remanding,    F.   828. 
certiorari  to  compel  retvirn  of  record,  F.  829. 
general  form  of  conclusion  to  petition,  F.  832. 
verification  of  petition  by  petitioner,  F.  833, 

by  attorney,  F.  834. 

REOPENING  CASE. 

in  Indian  depredation  claims,  §   1494. 

REPLEADING 

plaintift'  may  be  ordered  to  replead  if  removing  party  cannot  get  record, 
§  1142. 
REPLEVIN. 

and  statutory  substitutes  therefor,  §  908. 

REPLICATION. 

time  of  filing  in  equity, — issue,   §    1009. 

amendment  of  equity  bill  after.  §  957. 

special  replication  not  permissible  after  answer,  §  958. 

new  matter  in  admiralty  answer  deemed  traversed  without,  §   12C7. 

REPORT  OF  MASTERS  IN  CHANCERY. 

report,  §   1077 

should  refer  to,  and  cannot  recite  affidavits,  etc.,  §   1078. 

filing,  confirmation  and  exceptions,   S   1079. 

costs  on  overruling  and  allowance  of  exceptions,  §   1080. 

see  also  Reference  to  Masters  in  Chancery. 

REPORTS. 

in  naturalization,  duties  of  clerk  as  to,  §  2395. 

REPRESENTATIVE. 

appeal  by,  on  death  of  party,  §   1895. 

procedure  where  representative  resides  out  of  trial   court's  juris- 
diction,   §§   1898,   1901. 

RESIDENCE. 

evidence  of  in  another  State,  in  naturalization  proceedings  may  be  by 
deposition,  §  2393. 
RESPONDENT. 

in  admiralty,  see  Admiralty, 

RESTORATION  OF  RECORDS, 
clerk's  duty  as  to,  §  597. 

in  cases  where  United  States  are  parties,  §  ^91. 
mode   of   giving   notice   and    proof   thereof    in    proceedings   to   restore 

records,   §  390. 
district  attorney's  duty  as  to,   §   531. 

RESTRAINING  ORDERS, 
see  Injunctions. 
forms  of,  see  Equity  Forms. 

in  equity  patent  suits,  F.  729. 
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RETROACTIVE. 

Eleventh   amendment    was,    §    7  la]. 

RETURN. 

time  of,  of  habeas  corpus,  §  1677. 

to  set  forth  true  cause  of  detention,   §   1078. 
denial  of,   §    1081. 

RETURN  DAY. 

of  subpoena,  §  !'70. 

of  citation  on  appeal  in  error  to  Supreme  Court,  §  1050. 

in   involuntary   bankruptcy,    §    2278. 

REVISED  STATUTES. 

taking  testimony  under  R.  S.  §  863 ;  see  Taking  of  Testimony^ 
evidence  of  supplement  to,  §  1809. 

REVENUE  CASES. 

clerk's  duty  to  report  moneys  paid  in,   §  605. 
percentage  of  recovery  for  district  attorneys  in,  §  717. 
issuance  of  search  warrants  in,  §   1509. 
consolidation  of  seizure  cases,   §   1514. 
time  for  appeals  in,  from  board  of  appraisers,  §   1913. 

REVENUE  COMMISSIONER. 

district  attorney  to  make  return  of  revenue  suits  to,   §  547. 

REVENUE  FRAUDS. 

district   attorney    to   prosecute,    §    544. 

REVENUE   LAWS. 

See  also  Internal  Revenue  Laws. 

jurisdiction  of  suits  by  United  States  arising  under,   §   124. 
circuit  court  of  appeals  jurisdiction  in  cases  arising  under,    §    77  [i], 
time  for  prosecutions  under,   §  888. 
custody  of  marshal  as  to  goods  seized,   §   659. 

no  fees  for  arrest  and  prosecution  under,  unless  from  defendants,  S  740. 
procedure  on  removal  of  cases  involving,   §   1145. 
compromise  of  cases,  §   1389. 
property  taken  under,   irrepleviable,    §    1510. 

United    States    Commissioners    may    arrest    for    violation    of    internal 
revenue  laws,  §  1542. 

REVENUE   OFFICERS. 

jurisdiction  in  removal  of  causes  against,   §   138. 

allowance  to  district  attornej'  for  defense  of,   §   710. 

procedure  on  removal  of  suits  against,   §    1145. 

execution  against  when,  withheld,   §   1868. 
REVENUE   SEIZURES. 

See  also  Seizures. 

consolidation  of  suits,   §   1384. 

notice  of  libel,  and   judgment,   §    1385. 

property  takeii  irrepleviable,   §    1386. 

sale  of  condemned   vessel,   etc.,    §    1387. 

REVENUE   SUITS. 

marshals  forbidden  to  accept  gifts,  etc.,  to  compromise,  §  602. 
liability  of   United   States  to  costs   in,   §    1415. 
continuances  of   internal,    §    1419. 

REVENUE  TAX. 

jurisdiction  over  equity  suits  to  enforce  lien  for.  §   197. 

REVERSAL. 

rule  as  to  costs  in  Supi-eme  Court,   §   1845. 

erroneous   ruling  <f   idea  of  abatement  on  matter  of   fact,   no  ground 
for.   §   2083. 
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REVOCATION. 

of  discharge  in  bankruptcy,   §   i-J^S. 

REVIEW. 

mode  of,  on  appeal  from  District  of   Coliinibia   to   Supreme   Court,   § 
45  [b]. 
jurisdictional  as  determining  right  of,  in  such  cases,  §  45  [e]. 
on  appeal  from  general  appraisers,  §   144G. 
mode  and  scope  on  habeas  corpus,  §  1689. 
see  also  Appeal  and  Error. 

RHODE   ISLAND. 

one  district,  §  284. 

times  and  places  of  holding  circuit  and  district  court,  §  343. 

RICHARDSON'S   SUPPLEMENT  TO  REVISED  STATUTES, 
as  evidence,  §  1809. 

further  supplement  as  evidence.   §   1810. 

RULE  DAYS. 

no  allowance  to  attorney,  clerk,  or  marshal  for,   §   721. 
no  allowance  to  clerks  for,  §  584. 

RULE  OF  DECISION. 
State  laws  as,  §  12. 
local  law  followed  within  scope  of  local  legislative  power,   §   10  [a]. 

in  equity  cases,  §  10  [a]. 

enlargement  of   equitable   rights,    §    10  [iia.]. 

followed  if  constituting  rules  of  property,  §  10  [b]. 

if  affecting  land  titles,   §   10  [c]. 

if  affecting  State's  political  and  municipal  organization,  §  10  [d]. 

or  domestic  corporations,  carriers,  and  franchises,  §  10  [e]. 

creating   or   abolishing   rights   and   liabilities,    §    10  [ee]. 

other   local  matters,   §    10  [f]. 
rule   where   local    law   rests   merely    in   judicial   decisions,    §    10  [ff]. 

where  repeated,  and  concerned  with  local  common  law  or  public 
policy,   5?   10  [g]. 

in  absence  of  decision,  §  10  [h]. 

single  and  conflicting  decisions,  §   10  [i]. 

State  decision  changing  local  rule,   §   10  [j]. 

change    impairing   vested    contract    rights,    §    10  [k]. 
Federal    law    applied    in    matters    within    national    legislative    power, 
§    10  [1]. 

remedies  and  procedure,  §  10  [1]. 

to  statutes  of  limitation,  §   10  [m]. 

law  of  evidence,   §    10  [n]. 

exemption   laws.   §    10  \o]. 

other  matters.  §   10  [p]. 

interstate    commerce    matters,    §    10  [tt]. 

maritime   contracts,    §    10  [tt]. 
questions  of  conflict  of   laws,   §    10  [q]. 
matters  of  general  jurisprudence,   §   10  [^]. 
matters  of  commercial   law,   §   10  [r]. 

law  mercliant,    §    10  [s]. 

municipal  bonds,  S   10  fs]. 

corporate  stock,   §    10  [s]. 

insurance,   §   10  [s]. 

law  of  negligence,  §   10  [t], 

carrier's  liability,  §  10  ft]. 

right   to   disregard   local    statutes   in    administering   general   com- 
mercial law,  §   10  [u]. 
in  admiralty  causes,   §   11  [a].-[b]. 
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RULE  OF  DP:CISI0X— Continued, 
in  criminal  causes,   §    11  (c'|. 
in  bankruptcy  cases,    §    11  |ej. 

in  suits  atfectinfi-  States  before  Supreme  Court,   §   11  [f], 
is  there  a  Federal  common  law,  §  IS. 

RULES  OF  PROPERTY. 

local  laws  followed  if  constituting,   §  10  [b]. 

RULES  OF  EVIDENCE. 

in  criminal  cases,   S   17G0. 

SALARIES. 

of  United  States  judges,  §  400. 

of   district  attorney's    salaries   in    particular   districts,    §    510. 
in  Indian  Territory,  S  514. 
in  southern  New  York  district,  §  Sli. 
See  also  District   Attornkys. 
SALE. 

injunction  against  sale  of  articles  with  false  copyright  notice,  §   1183. 
of  property  and  proceeds  in  admiralty  decree,  §  1287. 
of  prize   property,    §    1322. 

mode  of.  §   1323. 

transfer  to  another  district  for,   §    1324. 
of  condemned  vessel,  goods,  etc.,  under  revenue  seizure,    §    13S7. 
after  condemnation  of   property  seized  imder  revenue   laws,    ^    1518. 
of  real   property   under  order  or   decree,    §    1809. 

of  personal   property,   §    1870. 

notice  of  realty  sale,  §  1871. 

effect   of  marshal's  death  after,    §    1872, 
of  property,  of  bankrupt,  §S  2310,  2317. 

bond, '§  2310. 
SALVAGE. 

suits  may  be  in  rem  or  in  personam,   §   1243. 

SATISFACTION  OF  JUDGMENT. 
See  Execution. 

SATURDAY. 

no  arguments  on  appeal   lieard   on,   §   2057. 

SCANDAL. 

exceptions  for,  in  admiralty.  §   1204. 

SCHEDULES. 

of  bankruptcy  property  to  be  filed,   §  2271. 
amendment  of,   §  2272. 

filing  of,  in  involuntary  bankruptcy,  §  2291. 
SCOPE  OF  REVIEW. 

see  Appeal  and  Error. 
-SEAL. 

of  circuit  courts  of  appeals.  §  71. 

of  Court  of  Claims,  §  220. 

of  United  States  commissioners.   §  072. 

clerk's  fees  for  affixing,   §   700  [fl- 

SEALING   LAW. 

jurisdiction  over  prosecution  for  violations  of,  §  211. 

:SEAMEN. 

compensation  of,  where  sent  home  as  witnesses,  §  731. 
arrest  and  return  of  foreign,  deserting  from   vessels.   §    152.*?. 
power  of  foreign  consuls  over  disputes  between  foreign.  §  1524. 
arrest    on   application   of   consul — examination.    §    1525. 
commitment  and  discharge.    §    1520. 
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SEARCHES. 

constitutional   guaranty   against.    §    1508. 

issuance  of  warrants  for,   in   revenue  cases,    §    1509. 

in  customs  cases,   §  1510. 

in   counterfeiting   cases,    §    1511. 

for  obscene  importations,  lottery  tickets,  etc.,   §   1512. 

SEARCH    WARRANTS. 

issue   in  revenue   cases.    §    1509. 
in  customs  cases,  §  1510. 
in   counterfeiting,    §    1511. 
for  obscene  importations,   lottery  tickets,   etc.,   §    1512. 

SECOND  CIRCUIT. 

see   Appendix   I-E,   setting   forth   rules   an<l   showing   where   found   ire 

Code, 
apostles  on  appeal  to,  §§  1964-1968 
docketing  admiralty   cases   in,    §    1977. 

printing  of  new  appeals  and  testimony  in  admiralty  in,   §   1996 
motions  in  admiralty  causes  in,   §  2065. 
appeal  bond,  and  stay  of  proceedings  in  admiralty  in,   §§   2023-2026» 

SECOND  TERM. 

dismissal  at,  on  appeal  if  neither  party  ready,  §§  2117.  2118. 

SECRETARl   OF   COMMERCE  AND  LABOR 
judicial  notice  of  seal  of,   §    1807. 
to  prescribe  rules  in  naturalization   proceedings,   §  2402. 

SECURITY  FOR  COSTS. 
See  Costs. 

SECURITY  FOR  PEACE  AND  GOOD  BEHAVIOR, 
power  to  hold  to,  §  1593. 

SEDUCTION. 

of  female  ])asseiiger,  time  for  prosecution.  ?!  890, 

SEIZURES. 

Federal   jurisdiction  over,    S    15  [j J- 

eflect    of    unauthorized   seizure    in    cases   of   conflicting   jurisdiction,    §■ 

17  [k]. 
libel  and  information  for,   §   1199. 
see  also  Admiralty. 
on    receiving    admiralty    bond    marshal    to    stav.    or    release    propertv,. 

§    1220. 
right  to  give  stipulation  in  admir.altv  in  advance  of  suit,  to  prevent,. 

§  1221. 
in  admiralty,  power  of  judge  after,  to  take  delivery  bond  in  vacation, 

'    §   1218. 
successful  olaimanl  after,  entitled  to  possession   on  payment  of  costs, 

§   1836. 
when  burden  of  proof  on  claimant  in  seizures  for  duties,  §   1513. 
consolidation  of  revenue  cases,  §  1514. 

notice  of,  and  libel — procedure  if  no  claimant  appears,  §  1515. 
taken  under  revenue  laws,  irrepleviable,   §    1516. 
bailing  of  property  under  revenue  laws,  §  1517. 
sale  after  condemnation.  §   1518. 
bailing  in  vacation.  §  1519. 
no  costs  for  siiccessful  claimant  nor  right  of  action  when  reasonable 

cause  for,   §   1520. 
double  costs  on  nonsuit  in  action  against  seizing  officer,  §  1521. 
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SENTENCE. 

limit  of,  ill  suits  under  navigation  laws,  §  1531. 

for  more  than  one  year  to  State  jail  if  it  permit,  §  lfil5. 

court  may  order  penitentiary  sentence  executed  in   iState   prison   if  it 
permit,    §    ItJlti. 
■SEPARABLE  CONTROVERSl  ES. 

jurisdiction   on   removal   of,    §    135. 

on  removal  of  causes  to  circuit  court,  §  135  [a]    [1]. 

SERVICE. 

See  also  Pkocess;   Subpoena. 

substituted  service  of  ancillary  bills   §   3  [k]. 

of   subpoena,    §§    971,   973. 

of    process    in    proceedings    against    carrier's    failing    to    obey    com- 
missioner's order,   §    1351. 
in   proceedings   for  violation   of   order  other   than    for  damaged,    § 
1353. 

proof  of  service  of  motion  in  Supreme  Court,  §  2061. 

on  attorney  in  bankruptcy,   §  2219. 

in  process  in  involuntary  bankruptcy,  §  2278. 

on  proceedings   for  cancellation  of  natui'alization  certificates,   §  2398. 

of  process,  §§  852,  853. 

SESSIONS  OF  FEDERAL  COURTS. 
See  Terms  of  Federal  Courts. 
SET-OFF  AND  COUNTERCLAIM. 

of  government  allowed  in  Court  of  Claims,  §  1449. 
may  be  deducted,   §   1450. 
SEVENTH  CIRCUIT 

See   appendix   I-E,   setting   forth   rules   and   showing  where   found    in 
Code. 
SHIPS. 

See  also  Vessels. 

process  by  arrest  of,  in  admiralty  suits  in  rem,  §  1210. 

possession  of  tackle,  etc..  how  obtained  from  tliird  persons,  §  1211. 
arrested  in  admiralty  to  be  delivered  to  claimant  or  sold,  §  1219. 

SHIPPERS. 

concurrent    jurisdiction   over  mandamus   to  compel  equal  facilities   to, 
§    152. 
SIGNATURE. 

of  counsel  to  equity  bill,  §  949. 

SIXTH  CIRCUIT. 

See  appendix  I-E.  setting  forth  rules  and  showing  where  found  in  code. 

SLAVE  LAWS. 

time  for  prosecutions  under,   §   888. 

SLAVE  TRADE. 

jurisdiction   of   suits,    §    125. 
SOLICITOR  GENERAL. 

or  other  officer,  may  be  sent  to  any  district,   5  55G. 
SOLICITOR  OF  TREASURY. 

copies  of  records  in  office  of,  as  evidence,  §  1778. 
SOLICITORS   AND    PROCTORS. 

fees  of,   §   716. 
SOUTH   CAROLINA. 

one  district  of  two  divisions,   §  285. 

time  and  places  of  holding  circuit  and  districts  court.   5   344. 

venue  of  offenses  in  divisions  of,  8   406  [g]. 

provisions  as  to  circuit  and  district  court  clerks  in.  §  569  [j]. 

special   provisions   as    to   summoning   of   jurors    in,    §    1725  |iij. 
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SOUTH  DAKOTA. 

concurrent  jurisdiction  over  crimes  on  Indian  Reservation  in,   f    155, 

jurisdiction  over  crimes  committed  on  reservations  of,  §  215 

one  district  of   four  divisions,    §    286. 

times  and  places  of  holding  circuit  and  di.strict  court,  §  345. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [h], 

venue  of  offenses  in  divisions  of.  §  406  [g]. 

provisions  as  to  circuit  and  district  court  clerks  in,  §  569  [j]. 

special  provisions  as  to  summoning  of  jurors  in,   §   1725  [hj. 

SOUTHERN  DISTRICT  OF  NEW  YORK, 
who  may  hold  criminal  terms  in,  §   109. 
district  attorney's  salary  in,   §   512. 

})ayment  of  clerks  and  expenses  by  district  attorney  in,  §  513. 
rules  of  circuit  court  in,  see  Appendix   1.  F. 

SPECIAL   BAIL. 
See  Bail. 

SPECIFIC  ACT. 

equity  decree  requiring,  should  prescribe  time,  §  1091, 

STANDING  MUTE. 

equivalent  to  plea  of  not  guilty,  §  1535. 

STATE  CASES. 

priority  in  hearing,   §   820. 

STATE  CITIZENSHIP. 

what  constitutes,  to  entitle   party  to  sue  in  circuit  court,   §   131  [c]. 
of   corporations,    §    131  [f]. 
averment  of,  necessary,   §   131  [g]. 

STATE    COURTS. 

ancillary   matters   in,   not   removable,    §    3  [j]. 

non-Federal  questions  not  examinable  in   error  to,   §   4  [d], 

what  law  administered  on  error  to,    §    10  [v]. 

construction    of     local     statutes    controlling,     §     12  [d]. 

construction    of    local    constitution,    §    l'£'[e]. 

construction  of  state  law  when  binding,   §    12  [hj.-[i], 

bound  by  Federal  laws,   §   14  [c]. 

Federal  court's  power  to  relieve  against  judgment  of,   §   19  [b]. 

Federal  relief  in  equity  against  decree  in,   §    19  [cj. 

Federal  injunctions  to  stay  proceedings  in.   g  20  [a]. 

power  to  relieve  against,  Federal  judgments,   §   19  [e]. 

power   of   Federal   courts   to   annul   judgment   of,    §    19  [d]. 

power   of,    to    vacate   or   relieve   against    Federal   judgment   or    decree, 

§    19. 
Federal  injunction  against  proceedings  in,  §  20  [a].-20  [f]. 
power  of,  to  enjoin  proceedings  in  Federal  courts,  §  21  [a], 
appellate  jurisdiction  of  Federal  Supreme  Court  on  writ  of  error  to, 

§   38. 
should  receive  bond  on  removal  and  proceed  no  further,   §   1138. 
bail   on   appeal    to   Supreme    Court    from,    §    1546. 
attachment  bond  and  injunction  orders   of,   unaffected   by   removal,   § 

1153. 
action  by  void,  pending  habeas  corpus  appeal,  §  1685. 
costs    in,   taxable    after    removal.    §    1841. 
execution  from,  against  National  banks  restricted,  §   1874. 
same  rules  govern  writ  of  error  to,  as  to  lower  Federal  courts,  §  1889, 
precedence  on  docket  of  writs  of  error  to,  in  criminal  cases,  §  2041. 
scope  of  review  on  error  to,   §  2084. 
effect  of  writ  of  error  to,   §  2018. 
disposal  of  causes  brought  up  on  error  to,   §   2120. 
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STATE  COURT  CLERK. 

penalty  for  refusal   by,  to   furnish   record  on   removal,   S    1110. 

jSTATE  COURT  RECORD. 

allidavit  to  supply,  when  certified  co]>y  refused,  §  oUG. 

STATE  DECISIONS. 

reviewable  by  Supreme  Court,   §   ."58  aiul  notes. 

STATE  JAILS. 
See  Jails. 

STATE  JURISDICTION. 

as   contlictinji   with   Federal   jurisdiction,    sec   Conclruf.nt    and    Con- 
I'LicTixG  Jurisdiction. 

STATE  LAW. 

as  aflecting  admiralty  law,  §   11  [b]. 

as  to  dissolution  of  attachment  applies,   §  90(J. 

remedies  on  Federal  judgments  by  executions,  etc.,  furnished  by,  §  02'). 

Federal  receiver  must  manage  pro]jerty  as  required  by,  §  1125. 

bail  to  be  taken  in  admiralty  when  required  by.  S   120tj. 

controls  as  to  qualifications  and  exemptions  of  Federal  jurors,  §   17UI 

ta]. 
as  rules  of  decision  as  to  competency  of  witnesses,  §   17;>.3  L^'j- 
depositions  taken  according  to,   §   1776. 
followed   as   to   competency   of   witnesses,    §    17.'i5. 
as  to  appraisal  before  execution  sale,  apply,  §   1S73. 
stay  of  execution  when  granted  by,  §  186*. 

STATE  OFFICERS. 

injunction  against,  as  suit  against  State,   S    <  [f]. 
suit   for   torts   of,  as,    §    7  [gj. 

STATE    PRISONS. 

See  Prisons  :  Prisoners. 

STATE  PROCEDURE. 

Federal  procidure  in  common  law  causes  to  conform  to,  §  900. 

STATE   PROCESS. 

writ  to  restrain  or  control   Federal  proceedings,  §  21. 

STATE  RECORDS. 
see  also  Records. 
on  removal, 

copy  of  and  time  for  filing,   §   11.39. 

penalty  for  refusal  by  State  court  clerk  to  furnisli   copy,   §    1140. 

circuit  court  may  certiorari  State  court  for  copy,  §  1141. 

if  not  obtainable  plaintiff  may  be  ordered  to  replead,  8  1142. 
proceeding  on  removal  in  cases  of  revenue  officers  or  laws,  where  rec- 
ord cannot  be  had,  §  1148. 
filing  of,  on  removal  in  civil  rights  cases,  §   1150. 
penalty  where  removing  party  neglects  to  file,  §  llol. 

5TATE   STATUTES. 

Federal  administration  of  commercial  law  in  disr(>gard  of,  §   10  [u]. 

as   rules   of   decision.    §    12-12|b]. 

State  courts  construction  of,  controlling.  §  12  fd]. 

not  followed  when.  §  12  [f], 

STATES. 

local   law  administered  by   Federal   courts,    §    1  [b], 
suits  by  land  claimants  from  different  States,  §  2  [x]. 
suits   affecting  foreign,   §   2  [g]. 
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STATES— Continued. 

jurisdiction  when  State  a  party,  §  2  [n]. 

of  suits  between   citizens   of   different   States,    §   2  [q]. 
suits  by,  against  citizens  of  another  State,   §  2  [o]. 
procedure  in  suits  affecting,   §  2  [p]. 

regulation  of  Federal  jurisdiction  or  procedure  by,  forbidden,  §  5  [a], 
power  to  restrict  right  of  removal,  §  5  [e]. 

to  limit  enforcement  of  rights  to  State  courts,  §  5  [f]. 
suits  against, 

what   constitutes,    §    7  [d]. 

proceedings  to  enforce  liability  or  compel  affirmative  action,  §  7  [e], 

suits  for  injunction  against  officers  of,  §  7  [fj. 

for  recovery  of   property,   §   7  [g]. 

for  torts  of  State  officers,   §  7  [g]. 

waiver  of  immunity,  §  7  [h]. 
local  laws  and  decisions  effecting  mvinicipal  and  political  organization 

of,  followed  by  Federal  courts,  §  10  [d]. 
what  law  administered  where,  party,  §   11  [f]. 
for  individual  states,  see  particular  title, 
suits  against,  prohibited,  §   7. 
law  as  rules  of  decision,  §  12. 
suits  by — what  law  administered,   §   11. 
jurisdiction  of  circuit  court  over  suits  by  and  against  involving  Federal 

question,    §    129  [k]. 
service  of  process  in  suit  against,  §  858. 

Federal  convicts  in  State  prisons  under  State  officials  control,  §  1G13. 
right  of  extradition   between,    §    1653. 

attendance  of  bankruptcy  witnesses  outside  of,  §  1754. 
legislative  and  judicial  records  of,  as  evidence,  §  1803. 
Federal  executions  to  run  in  all  districts  of.   §    1865. 

STATUTES. 

furnished  judges,  etc.,  to  remain  public  property,  §  454. 
authorizing   Supreme    Court    clerk's    fees,    §    707. 
authorizing  circuit  court  of  appeals  fees,  §  709. 

STATUTES  AT  LARGE, 
as  evidence,  §  1811. 

later  provision,   §   1812. 

STATUTES  OF   LIMITATIONS. 

see  also  Limitation  of  Actions. 
applicable  in  Federal  courts,  §  870. 

STATUTORY   PROVISIONS. 

only  operative  while  extradition  treaty  exists,   §    1049. 

STENOGRAPHERS. 

testimony  taken  before  examiner  in   equity,   to  be  transcribed  by,  on 

request,   §    1040. 
who  to  pay,  on  taking  testimony  before  equity  examiner,    §    1047. 

STIPULATION. 

in  admiralty  and  execution  thereon,   §   1205. 

mode  of  giving  and  taking  in  admiralty.  §§   1216,  1217. 

ship  arrested  in  admiralty  to  be  delivered  to  claimant  on,  §  1219. 

in  admiraltv,  right  to  give  in  advance  of  suit  to  prevent  seizures,   § 

"1221. 
required  in  admiralty  in  collision  cases,  §  1229. 
delivery  of  prize  property  on,   §    1321. 

fiTOCKHOLDER'S   BILL. 

necessary  allegations,   §   953. 
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SUBMARINE  CABLE  LAW. 

jurisdiction  over  oO'enses  against,  §  216. 
venue  of  suits  under,  §  425. 

SUBORNATION  OF  PERJURY. 

form  of   indictment   for,   §    1576. 

SUBPOENA. 

process   of,    §   967. 

in  original  suits  in  Supreme  Court,  §  968. 

issuance,  §  969. 

return   day,    §    970. 

mode  of  service,   §§  971,  973. 

alias  subpoena,  §  972. 

docket  entry  on  return,   §  974. 

for  witnesses  in  another  district,   §   1742. 

to  witnesses  in  patent  cases,  §   1748. 

to  witnesses  on  hearing  of  naturalization  petition,  §  2.388. 

SUBSTANTIVE  LAW. 

See  Rule  of  Decision. 

SUITS. 

by  and  against  United  States,  see  United  States. 

expediting  hearing  of,  under  anti  trust  and  commerce  laws,  §  1347. 

SUMMONING  OF  WITNESSES, 
in  equity,  see  Witnesses. 

SUPERSEDEAS. 

See  also  Appeal  and  Error. 

inhibition  to  lower  court  to  stay  proceedings  in  admiralty,  §  864. 

appeal  of  proceedings  for   violation  of   commerce  commission's  orders 

is   not,    §    1355. 
on  appeal  direct   from   circuit  and  district  court  to   Supreme   Court, 
§    1924. 

supersedeas,  how  obtained,  §  2012  [c]. 

when  writ  or  appeal  may  be,  §  2012  [a]. 

when  statutory  period  commences  to  run,  §  2012  [b]. 

supersedeas,  how  obtained,  §  2012  [e]. 

security  when  may  be  given,   §   2012  [d]. 

execution  when  to  issue  when  writ  is  supersedeas,  §  2012  [e]. 

on  appeal  or  error  direct  from  circuit  and  district  courts,  §  2013. 
Supreme  Court  rule  as  to  amount  of  bond,  §  1214. 

how  taken,  §  2014  [a]. 

amount  where  money  judgment,  §  2014  [b]. 

amount  where  property  follows  the  event  of  suit,  §  2014  [c]. 
rule  in  circuit  court  of  appeals,  §  2015. 
writ  as  supersedeas  in  capital  cases,  §  2016. 

execution  postponed  till  mandate  returned,   §   2017. 
effect  of  writ  of  error  to  State  court,  §  2018. 

no  suspension  of  work  of  commission  of  Five   Civilized  Tribes   pend- 
ing appeal,    §  2019. 
stay  on  appeal  from  interlocutory  injunction  order,  §  2020 

additional  bond,  §  2020. 

bond  on  interlocutory  injunction  appeal,  §  2021. 

stay  on  appeal  from  final  injunction  decree,  §  2022. 
appeal  bond  in  admiralty  cases  in  second  and  ninth  circuits,   §   2023. 

bond  for  supersedeas,  §  2024. 

exception  to  sureties  and  justification.  §  2025. 

writ  of  inhibition  to  stay  proceedings  below,  §  2026. 
Commerce  commission's  order  not  vacated  by  appeal,   §   2027. 


Fed.  Proc— 199. 


3i6r> 


INDEX. 

SIPPLEMENTAL  ANSWER, 
in  equity,  see  Answkk. 

supplemp:xtal  bills. 

proceedings  thereon,  §  96L 

need  not  repeat  alkgations  in  original,  §  962, 
SUPREME    COURT. 

See  also  Hearing;  Mandate;  Appeal  and  Error :  Record  on  Appeai,. 
motions   in,   see   Motions. 
briefs  in,  see  Briefs. 

for  scope  of  review  in,  see  Appeal  and  Error 
creation    and    organization,    §    8  [b]. 
jurisdiction  of,  in  suits  affecting  States,   §   3(3  [a]. 

original  jurisdiction,  not  exclusive  but  may  not  be  enlarged,  §  35  [a]. 
appellate  jurisdiction  of,  regulated  by  Congress,   §  35  [b]. 
original  and  appellate  jurisdiction  of.   declared,    §    35. 
when  original  jurisdiction  exclusive  and  when  not,   §   36. 
appellate   jurisdiction,    §   37. 

questions  certified  up  by  circuit  court  of  appeals  for  instruction,  §  40. 
certiorari  in  trade-mark  cases,  §  65. 

appeal  of  anti  trust  and  commerce  suits  by  United   States   direct  to, 
§   43. 

on  division  of  opinion,  such  cases  to  be  certified  to,  §  44. 
certiorari  from,  to  court  of  ap])eals  of  District  of  Cohunbia,  §  46. 
appeal  to,  in  cases  relating  to  highways  in  District  of  Columl)ia,  §  47, 

when  territory  becomes  State  after  judgment  in  Territorial  court, 
§  49." 
review  by,  of  district  court  judgment  in  cases  transferred  from  terri- 
torial courts,   §  50. 
appeal  from   Indian  Territory  direct  to,    §   oL 
appeals  from  Alaska   district  court,    §   52. 

certification   of   questions    in   Ala.ska   cases   on    which    instructions    de- 
sired,  §  53. 
appeals  from   Territory  of  Hawaii,   §   54. 

from  Porto  Rica  courts,   §   55. 

from  Supreme  Court  of  the  Philipines,  §  56. 

from  Oklahoma   Supreme  Court,   §   57. 

from  Court  of  Claims,   §  58. 

in  bankruptcy  cases,   §   6L 
writ  of  error  to.  on  conviction  of  capital  crime,  §  59. 
appeal  to,  in  suit  for  failure  to  alter  obstructing  bridge,  §  60. 
bankruptcy  appeals  to,   §   61. 

appeals   in   proceedings   under   name  of   commerce   commission,   and  to 
enforce   commissioner's   orders,    §§    62,   63. 

in  suits  against  commission  to  suspend  order,  etc.,  §  64. 
appeal  from  court  in  China,    §   66. 
jurisdiction  on  error  to  State  court,   §  38. 

what  is  final  reviewable  judgment.   §   38  [aa]. 

claim  of  Federal  question  must  be  timely  and  specific,  §  38  [d]. 

must    be    from    highest    State    court,    §    38  [b]. 

necessity   of    Federal    question,    §    38  [c]. 

certificate  of  State  chief  justice  as  to,    §   38  [e], 

question  must  not  be  wholly  fictitious,   §  38  [f]. 

claim  must  be   in  party's  own  behalf,    §   38  [g]. 

effect  of  State  decision  "that  right  to  raise  question  is  lost,  §  38  [i]. 

State  decision  must  be  adverse  to  claim.  §  38  [h]. 

if  sustainable  on  non-federal  ground,  not  reviewable,  §  38  [j]. 

State  decisions  against  validity  of   Federal   treaty.    §   38  [k]. 

State  decision  against  validitv  of  authority  exercised  under  I'nit- 
ed   States,   §   38  [1].  " 

State  decisions  upholding  State  law  questioned  on  Federal  ground.s, 
§   38  [in]. 
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statutes  alleged  to  impair  obligation  of  contracts,   §   38  [mm]. 

State    decision    against    title,    right,    etc.,    claimed    under    Federal 
Constitution,    etc.,     S    -'iH  [n]-[nn]. 

decisions  denying  full  faith  and  credit,  §  38  [o]. 

against    Federal    titles,    S    38  [p]. 

afi'ecting   mining  titles   or   claims.    §    38  [q]. 

titles   or  claims  under   treaty,    §   38  |r]. 

decisions  etlecting  riglits,  etc.,  under  bankiu])ley  laws.  §  38  [s]. 

under  patent  laws.  §  38  [t]. 

under  national  bank  laws,   §   38  [ul. 

decisions    against    title,    etc.,    claimed    under    PVderal    commission 
or    authority,    §    38  [v J. 
jurisdiction  of,  on  review  of  circuit  court  of  ai)peals,  decisions,   §   3!>. 

scope,  §  30  [b]. 

what  cases  made  final  in  circuit  court  of  appeals.  §  3!)  [cj. 

only    final    judgments    reviewable.    §    39  [d]. 

necessity  for  certain  value  in  dispute,   §   39  [e]. 
review  by  certiorari  of  decisions   made   final   in   circuit   courts  of  ap- 
peals,  §  41. 

issuance    of    writ,    §    41  [b]. 

effect  of,  and  scope,    §   41  [c]. 
appeals  from  circuit  and  district  court,   §  42. 

when  circuit  courts  jurisdiction  deemed  in  issue,  §  42  [b]. 

necessity  for  and  sufliciency  of  certificate.    §  42  [c]. 

effect  of   electing   forvmi   of  appeal   on    jurisdictional   questions,    § 
42  [d]. 

election  of  forum  of  appeal  in  other  cases,   §  42  [dd]. 

prize  cases.   §  42  [el. 

case  of  conviction  of  capital  crimes,  §  42  [f]. 

cases   involving  Constitution,    §   42  [g]. 

involving   Federal   laws   or   treaties,    §   42  [h]. 

cases  when   State  laws  etc.  claimed  to  violate  Constitution.    §   42 

[i]- 
appeal  to  from  District  of  Columbia.   §  45. 

necessity  for  final    judgment,    §   4.5  [b]. 

jurisdictional  amount  as  determining  right  of  review.   §  45  [c]. 

cases  involving  validity  of  patents,  etc.,   §  45  [d]. 
jurisdiction  on  ai)i)eal  from  Arizona  and  New  Mexico,  §  48. 

only  final  judgment  or  decree  appealable,  §  48  [b]. 

amount  in  controversy,  §  48  [c]. 

cases  involving  validity  of  patent,  etc.,  Federal  statute,  etc.,  §  48 
[d]. 
one  term   annually,   §   304. 
records  of,  §  378. 
admission  to  practice  before.   §  488. 

oath  on  admission,  §  489. 
admission  of  women  to  practice  before.    §  490. 
power  of,  to  appoint  marshal,  §  fil4. 
power  to  appoint  reporter,   §   680. 
marshal,  assistants,  and  messengers  of,   §   683. 
power  to  make  equity  and  admiralty  rules.  §  802. 
to  make  bankruptcy   rules.    §   803. 

to    prescribe    admiralty,    practice,    and    procedure.    §    1196. 
may  issue  habeas  corpus,   §    1670. 
rule  as  to   costs   on    reversal    in.    §    1845. 
costs  of  printing  in,   §§    1849.  1850. 
practice  modeled  upon  that  of  King's  Bench.   §   1886. 
practice  followed  in  circuit  courts  of  appeals.   §    1887.^ 
death  of  party  pending  appeal   to. — procedure.    §§    1890-1898. 
time  for  taking  appeal  or  error  to,  §   1902. 
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time  for  direct  appeals  to,  from  Indian  Territory,  §  1913. 

adjournment  day,   §   2095. 

opinions  of,  to  be  recorded  and  delivered  to  reporter,  §  2105. 

to  prescribe  rules,  forms,  and  orders  in  bankruptcy,   §   2206. 

when  appeal  in  bankruptcy  lies  to,  on  allowance  or  rejection  of  claims, 

§  2363. 
allowance  and  time  for  taking  bankruptcy  appeals  to,  §  2365. 
when  case  may  be  certified  to,  §  2367. 

SUPREME  COURT  JUSTICES, 
number  of,  §  32. 

precedence  of  associate   justices,    §   33 
vacancy  in  office  of  chief  justice,  §  34 
allotment  of,  to  different  circuits,  §   101. 
to  attend  allotted  circuit  once  in  two  years,  §  105. 
may  hold  courts  of  other  circuits  on  request,  §  114. 

in  case  where  no  justice  is  allotted  to  circuit,  §  115. 
associate   justice   may   act   in   extradition   of   fugitives   found   in   Dis- 
trict of  Columbia,   §   1657. 

SUPREME  COURT  MARSHAL. 
See  United  States  Makshals. 

SUPREME  COURT  REPORTER. 

power  of  court  to  appoint,  §  680. 
duties  of,  §  681. 
salary,  §  682. 

SUPREME  COURT  REPORTS. 

See  §  681. 
price  of,    §   682. 

SURETIES. 

See  also  New  Sureties. 

exception  to,  on  appeal  bond  and  supersedeas  in  admiralty  in  second 
and  ninth  circuits,   §  2025. 

SURETY   COMPANIES. 

venue  of  suits  against,  on  bonds,  §  417. 

SURPLUS. 

disposal   of,   on   administration   of   partnership   estate   in   bankruptcy, 
§   2332. 

SURRENDER. 

of  accused  by  his  bail,  §  1549. 

TAKING  OF  TESTIMONY. 

See  also  Witnesses;  Evidence;  Depositions. 
in  equity, 

mode  of  proof,  §   1036. 

orally  before  examiner,   §   1037. 

parties  or  counsel  to  be  present,  §  1038. 

cross  examination,  §  1038. 

testimony  reduced  to  writing,   §   1039. 

transcribed   by   stenographer   on    request,    §    1040. 

signing  by  witness  or  examiner,   §   1041. 

statement   bj-    examiner — objections   to  questions,    §    1042. 

attendance  of  witnesses.  §   1043. 

notice  of  examination,   §   1044. 

transmission   of  testimony   §    1045. 

court  may  prescribe  order  of  taking  and  time  for  completing 

oral    testimony    §    1046. 
payment  of  stenographer,   §   1047. 
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court    may    direct    commission    and    written    interrogatories, 
§    1048. 
taking  of  testimony  by  commission  upon  interrogatories,  §  1049. 
naming  of  commissioners,   §   1050. 
form   of   last   interrogatory,    §    1051, 
taking  by  deposition,   §   1052. 
taking  de  bene  esse,  §  1053. 
taking  in  open  court,  §  1054. 
to  be  taken  within  three  months,  §  1055, 
publication,   §    105G. 

summoning    and    compensation    of    witnesses — refusal    to    appear, 
§  1057. 
no   person   excused   from   testifying  imder   commerce   laws   because   of 

incrimination,  §  13G4. 
immunity   from    prosecution   for   testimony   under   commerce   laws   ex- 
cept for  perjury,   §   1366. 
of  witnesses  for  use  in  a  foreign  country,  §§  1750-1753. 
before  referee  in  bankruptcy,   §   2350. 
forms, 

notice  of  taking  testimony  orally,  F.  755. 

order  referring  cause  to  examiner,  F.  756. 

examiner's  report,  F.   757. 

stipulation   for   use   of   testimony   at   trial   taken  before   filing   of 

amended  bill  and  answer,  F.  758. 
notice  to  take   evidence   orally,   F.   759. 

notice  of  motion  for  appointment  of  special  examiner,  F.  760. 
order  fixing  time  for  taking  testimony,  F.  761. 
order  appointing  special  examiner,  F.  762. 
order  to  show  cause  in  extending  time  for  taking,  F.  763. 
order  extending  time  for  taking,  F.  764. 
examiner's  certificate  at  close  of  testimonj',  F.   765. 
stipulation   reserving   questions   of   relevancy   and   competency,   F. 

766 
order   appointing  special  examiner,  to  take  testimony  of   distant 

witnesses,   F.   767. 
report  of  special  examiner,  F.  768. 
for  forms  in  the  taking  of  testimony  by  depositions,  see  Depositions. 
TALESMEN. 

for  petit  juries,   §   1707. 
TAXES. 

limitation  of  suits  for  recovery  of,  §  876. 

appeal  to  commissioner,   §  877. 
injunction  against  tax  assessment  forbidden.   §   1120. 
suits  for,  to  be  in  name  of  United  States,  §  1383, 
TEMPORARY  RESTRAINING  ORDERS, 
may   issue.    §    1114. 
See  also  Injunction. 
forms,  F.  612  et  seq. 
TENNESSEE. 

circuit  judge  may  act  for  district  judge  in,  §  170. 

three  districts,  one  having  three  and  the  others  two  divisions.   §  287, 
times  and  places  of  holding  circuit  and  district  court  regular,   inter- 
mediary, and  special  terms  and  adjoui-nments,  §  34(5. 
intermediate  district  court  terms  in,  §  361. 

provisions  as  to  circuit  and  district  court  records  in,  §  381  [m]. 
venue  in  civil  cases  and  courts  to  which  process  returnable,   §  405  [i], 
veniie  of  offenses  in  divisions  of,   §  406  [h]- 

provisions  as  to  circuit  and  district  court  clerks  in,   §  569  [k], 
appointment  of  marshals   and   deputies   in,   §   618  [e], 
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TERM  OF  IMPRISONMENT. 
See  Prisoners. 

TERMS  OF  FEDERAL  COURTS. 

for  times  and   places  of  holding  circuit  and  district  court  see  under 

particular    States;    see    also    §    313. 
Supreme  Court,  one  term  annually,   §   304. 

adjournments  for  want  of  quorum,   §  305. 

adjournments  of  courts  to  other  places  for  want  of  a  quorum,   § 

306. 
less  than  quorum  may  make  preparatory  orders,   §  307. 
Court  of  Claims,  one  session  annually,   §  308. 
circuit  court  of  appeals  at  least  one  term  annually,   §  359. 
special  provisions  for  terms  in  eighth  circuit,  §  310. 
in  fifth  and  ninth  circuits,   §  311. 
provisions  for  court  rooms,  §  312. 
general  provisions  as  to  special  circuit  court  sessions,  §  355. 
business  that  may  be  transacted,  §  356. 
special  sessions  for  criminal  cases,   §  357. 
special  circuit  criminal  sessions  near  place  of  alleged  offense,  §  358. 
general  pi'ovisions  as  to  special  district  court  terms,  §  359 
montlily  adjournments  of  district  court  for  criminal  causes.   §   300. 
intermediate  district  court  terms   in  California,   Iowa,  and  Tennessee. 

§    361. 
adjournment  of  circuit  court  sessions  in  absence  of  judges.  §  302. 
adjournment  of  circuit  court  by  jvulges   written  order,    §   363. 

of  district  court  for  non-attendance  of  judge,  §  364. 
circuit  court  always  open   in   equity   for  certain   purposes,    §   365. 
always  open  for  certain  conmierce  proceedings,   §  366. 
always  open  for  appeals  from  general  appraisers,   §  367. 
district   court   alwavs   open    in    admiralty   or   equity    for    certain    pur 

poses,  1    368. 
alteration  of  terms  not  to  affect  suit  or  process,  §  369. 
causes  not  discontinued  by  new  term.  §  370. 

TERRITORIAL   COURTS. 

nature  and  creation  of,  §  8  [dl. 

review  of  decisions  of,  by  Federal  Supreme  Court,  §  43. 

when  territory  becomes  a  State  after  judgment  in,   §  49. 
review  by   Federal   Supreme   Court  of  district  court  cases   transferred 

from,  §  50. 
appeals  from  to  circuit  court  of  appeals,   §  81. 
jurisdiction  of  district  court  in  cases  transferred  from,   §  213. 
transfer  of  records  of,  on  States  admission,  duty  of  district   judge  to 

demand,    §    383. 
records  of,  §  384. 

whi^ther  review  from,  by  error  or  appeal — ])rocedure.   §   1894. 
statement  or  findings  by,  on  appeal.  §  1940. 

what  to  be  transmitted  on   appeal   from,   to   Supreme   Court,   §    1961. 
scope  of  review  on  appeal  from,   §  2085. 

TERRITORIAL    COURT    COMMISSIONERS. 

See,   §  677. 
powers  of.    §   678. 

TERRITORIES. 

power  of  Congress  over,   §  25  [b]. 

legislative  and  judicial  records  of.  as  evidence,   §    1803. 

TESTE. 

of  process  from  day  of  issue,  §  837. 
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TESTIMONY. 

See  also  Takiag  ok  Testimony. 

court  of  claims  may  appoint  commissioners  to  take.   §   1458. 

not  to  be  taken  if  no  i^round  for  relief  sliown.  §    14()0. 

taken  where  defendant  resides,  §   14(i3. 
in   Indian   depredation   claims.    S    1495. 
before  Congress  not  to  he  used   in  criminal   proceedings.   S    1740. 

pleadings,  etc..  not  to  he  used.  §   1741. 
compelling  testimony  to  he  taken  hy  deposition  under  dedinnis.  §  17<i7. 
l)rinting  of,  in  admiralty  appeals  in  second  and  ninth  circuits,  §  1/)0(I. 

TEXAS. 

divided  into  four  districts,  §  288. 

as  subdivided   into  di\isions,    §   289. 

times  and  places  of  holding  circuit  and  district  court.  §  347. 

venue  in  civil  cases  and  courts  to  which  ])rocess  returnable,  §  405  [j|. 

venue  of  offenses  in  divisions  of,  §  40G  [h]. 

provisions  as  to  circuit  and  district  court  clerks  in,  S  5(i9  [1]. 

THIRD   CIRCUIT. 

See   appendix    I-E.    setting   forth    rules   and    showing    where    found    in 
Code. 
TIME. 

see  also  Limitation  of  Actions. 

mode  in  which  to  be  comi>uted  in  bankruptcy,  §  2210. 

for  filing  discharge  in  bankruptcy,   §  2324. 

of  bankruptcy  referee's  procedings,   §  23:]9. 

for  taking  bankruptcy  appeals  to  Supreme  Court,   §   23G5. 
TITLE. 

certified    copy   of   order   approving   bankruptcy    trustee's    bond    as    evi- 
dence   of.    S    2347. 

renunciation  of  former  titles  in   naturalization  proceedings,   §  2386. 
TORT. 

admiralty  jurisdiction  over,    §   2  fk]- 

jurisdiction  of  Court  of  Claims  over  cases  sounding  in,  §  229  [d]. 

TRADEMARK. 

review  of  cases  by  Supreme  Court  on  certiorari,  §  05. 
review  of,  by  circuit  court  of  appeals,  §  87. 
jurisdiction  of  suits   resj)ecting.   S    Hi2. 
cognizance   of    infringements,   how   restricted,    §    1177. 
remedies  for  infringements.  §  1178. 

when  action  not  maintainable,  §   1179. 
remedy  of  one   injured  by   fraudulent   registration  of,    §    1180, 

existing    remedies    unimpaired,    §    1181. 
existing  remedies  not  impaired  by  act,  §  1181. 
copies  of  patent  office  trademark  papers  as  evidence,  §   1797. 
forms. 

bill  of  complaint  for  infringement,  FF.  740.  741. 
demurrer.  F.  742. 
answer,  F.   743. 

replication,  FF.  744,  745. 

interlocutory  decree  with   reference  to  master  to  ascertain  profits 
from  sales,  F.  74(5. 

final  decree  giving  judgment  for  profits.  F.  747. 

TRANSCRIPT  ON  APPEAL. 
See  Record  on  Appeal. 

TRANSCRIPTS. 

general   rules   as  to   preparation   of,   in  equity,  admiralty,   and   law,    § 

1950. 
as  evidence.   §   1782. 
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TRANSFER  OF  CAUSES. 

for  trial  to  another  place  within  district,  §  409. 
provisions  for,  by  consent,  to  another  district,  §  410. 

TRANSFER   OF    SUIT. 

to  another  circuit  in  case  of  disability  of  judge,   §   112. 
when  such  causes  certified  back,  §   113. 

TRANSFERS. 

colorable,  to  obtain  or  defeat  Federal  jurisdiction,  §  23. 

TRANSLATIONS. 

on  printing  of  record,  how  supplied,  §   1995. 

TRANSMISSION  OF  TESTIMONY. 

on  examination  by  equity-examiner,  to  clerk  of  court,  §   1045. 

TRANSPORTATION  OF  FEDERAL  PRISONERS. 
See  Prisoners. 

TRAVELING  EXPENSES. 

of  marshals,  see  Unitkd  States  Marshals. 

TREASURY. 

fees  of  marshals  and  district  attorneys  to  be  covered  into.   §  745. 
transcripts  from  books,  etc,  of,  as  evidence,   §   1782. 
how  certified,  §  1783. 

transcripts,  in  indictments   for  embezzling  public  money,  as  evi- 
dence,  §   1784. 

TREASURY   DEPARTMENT. 

marshal's  returns  on  executions  on  moneys  due  L^nited  States,  §  647. 
rules  of,  respecting  marshals,  as  to  suits  by  United  States  for  moneys, 
§  658. 

TREATIES. 

cases  arising  under,  §  2  [g]. 

Federal  treaties  supreme,  §  14-14  [b]. 

review   of   Supreme   Court   of   decisions   of   State   courts   on   titles   or 

claims  under,   §  38  [r]. 
circuit  covirt  jurisdiction  over  suits  arising  under,   §   120  [h]. 
circuit  court  jurisdiction  over  suits  arising  under,    §    129  [h]. 
jurisdiction  on  removal  of  causes  arising  under  Federal.  §  133. 
claims  growing  out  of,  not  cognizable  in  Court  of  Claims,  §  247. 

TRIAL. 

either    party    may    notice    cause    for,    §    819. 

in  common  law  causes,  §  900  et  seq. 

in  admiralty  of  issues  of  fact  when  before  jury,  §  1283. 

of  claims  against  United   States  under  act  of   1887,   to  be  by  court, 

§    1482. 
of  offenses  against  navigation  laws,  §§   1527-1531. 
by  jury,   right  of,    §    1700. 

against  plaintiff  in  Court  of  Claims  a  bar,  §  1475. 
challenges  to  jury  in  summary  trial,  §  1717. 

TRIAL  RECORD. 

in  equity,  what  to  contain,   §  1100. 
in  admiralty,   §    1289. 

TRUSTEES. 

when  may  be  sued  in  equity  without  joining  beneficiaries,   §   1021. 

TRUSEES  IN  BANKRUPTCY. 

See,   §   691. 

limitation  of  suits  against  §  2201. 
courts  in  which  trustee  shall  sue,  §  2202, 
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TRUSTEES  IN  BANKRUPTCY— Continued. 
See  also  Bankruptcy. 
office  created,  §  2234. 

appointment,  §  2245.  ^    s  ooat 

power  of  judge  and  referee  as  to  approval  and  renioval,  §  Z.i40. 
qualifications,  §  2247. 
death  or  removal,   §   2248. 
duties,  §  2249. 

preparation  of  inventory  accounts  etc.,  §  2250. 
as  to  partnership  accounts,  §  2251. 
compensation,  §  2252. 

what  covered  thereby,   §   2253. 

no  official  or  general  trustee,  §  2254. 

not  appointed  in  certain  cases,  §  2255. 

notice  of  appointment,   §  2250. 

papers  and  accounts  open  to  inspection,  §  2257. 

provisions  as  to  bonds  of,  §  2258. 

additional  compensation  forbidden,   §  2259. 

certified  copy  of  order  approving  bond  of,  evidence  of  title,  §  -^4/. 

power  of,  to  compromise,  §  2321. 

no  appeal  bond  required  of,    §   2368. 

TYPEWRITERS.  -x     .     ,      .  •,     i   i  ,.    n« 

testimony  taken  before  examiners  in  equity  to  be  transcribed  by.  on 

request,   §   1040.  .  .   ia<- 

who  to  pay,  on  taking  testimony  before  equity  examiner,  §   104/ . 

UNAVOIDABLE  LOSS. 

claims  of  disbursing  officers  for  relief  from,   ^   2JZ. 

UNDERTAKING.  .  ,    s  io7o 

for  clerk's  fees  upon  docketing  and  filing  record,  §  197  J. 
in  circuit  court  of  appeals,  §  1980. 

UNION  PAC.  R.  R. 

jurisdiction  to  mandamus,   §   159. 

TrvriTEF)  ST\TES 

See  also  Bowman  Act;  Indian  Deprkdation  Claims;  Customs  Cases; 

Postal  Suits. 
jurisdiction  of  controversies  involving,  §  2  [1]. 
what  are  suits  against  §  2  [m]. 
not  suable  without  consent,   §   2  [1]. 
jurisdiction  of  circuit  courts  of  suits  by,  or  officers  thereof    and  aris- 

ino'  under  import,  revenue,  or  postal   laws,   §   1/4. 
jurisdiction  where  plaintiffs  or  Petitioners    §   130. 
jurisdiction   of   removal   of   causes   where   United    States   are   parties, 

jurisdiction  of   partition  suits,  when  parties    §    141. 
urisdiction  over  common  law  suits  by,  ^n^^ts  officers    §  196. 
jurisdiction  to  adjust  indebtedness  to,  on  behalf  of  debtor  or  bonds 

payment  of  fTeT'of   clerks,   commissioners,   etc.,   where   United   States 

liable  therefor,  §  744.  ^.,    ,    ,  ooo 

transfer  of  moneys  deposited  in  court  to  credit  of,  §  8-.. 
Umifa+inTi  in  actions  on  claims  against,  §  ol-i.  ,      .    t'    -x  j 

iritation   of   for?eiture   proceedfngs   for   false   claims   against   I  n.ted 

States,  §   883.  ,     ,      •  .f    s   t?*?-? 

suits  for  taxes,  penalties,  duties,  etc.,  to  be  in  name  of.  §   1383. 
when  defendant  seized  by,  may  claim  credits    §  1411. 
liability  of,  to  costs  in  revenue  suits,   §   1415.  01^:07 

offenders  against,  how  arrested  and  removed  for  trial    §  l^f  • 
puSment'of  offenses  committed  in  places  not  ceded  to,  §  1594. 
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later  provisions  of  act  of  1898,  §  1595. 
e.xtradition   between,   and   Philippine    Islands,    .?    1058. 
costs  on  judgment  against,  in  suits  by  poor  persons,  §  1826. 
liability  of,  for  witness   fees  on  preliminary  criminal  e.\aminations,    § 

1837. 
not  liable  for  costs  in  Supreme  Court  on  reversal  or  aiFirmance,  §  1846. 
no  bond  required  of,  on  appeal,  S  2010. 
government    may    appear   and    oppose    application    for    naturalization, 

§  2394. 
removal  of  Chinese  not  entitled  to  remain  in,  §§  2404-2408. 
suits  against, 

partition    proceedings    where    United    States    are    parties,    §    1440. 

bill  and  service,  §  1440. 

appearance  and  pleading  on  behalf  of,  §  1441. 

sale  and   purchase  by,   S    1442. 
procedure  on  various  kinds  of  claims,  §  1503. 
payment   of    judgments    and   awards    through    dejiartment   auditors,    § 

1504. 
procedure  to  enforce  claims  under  act  of   1887 — in  general,   §   1480. 

attorney   general    to    represent    United    States — appeal — judgment 
binding,   §    1481. 

trial  by  court  without  jury,  §   1482. 

petition  and  verification,   §    1483. 

sei'vice   of   petition  appearance    for    I'nited   States   and   default,    § 
1484. 

opinions  findings,  etc.,  to  be  in  writing.   §   1485. 

interested  parties  may  testify,   §   148(i. 

ajjpeals  and  writs  of  error  and  prectdure  thereon,  §   1487. 

taking  and  perfecting  appeal  and  limitation  of  time,  §  1488. 

attorney  general  to  rejiort  to  Congress,   §  4889. 

costs,   §   1490. 

inconsistent  laws  repealed.  §   1491. 
suits  on  behalf  of, 

government  condemnation  suits,   §    1380. 

injunction  to  enforce  removal  of  obstructions  to  navigable  waters, 
§    1381. 

unlawful  enclosures  of  public   lands.    §    1382. 

for  taxes,  duties,  etc.,  to  be  in  name  of,  §   1383. 

revenue  seizures  suits,  consolidation,  §  1384. 

notice  of  libel  for  seizure  under  revenue  laws,   §   1385. 
judgment,   §   1385. 

property  taken  irrepleviable,   §  1386. 

sale  of  condemned  vessel,  etc.,  §  1387. 

judgment  against   delinquent   officers.    §    1388. 

continuances.    §    1388. 

compromises  of  revenue  suits,  §  1380. 
discontinuance  or  not.  pros,  of  illicit  distilling  cases,  §  1390. 

suits   for  penalties  under  alien   immigrant   law,   §    1391. 

recovery  of  penalties  and  forfeitures  under  navigation  laws,  §  1392. 

bailing  of  property  seized  under  custom  laws,   §   1393. 

suits  on  debentures   for  custom   duties,    §    1394. 

continuances.   §    1394. 

on  bonds   for,    §    1395. 

continuances.  §  13S8. 

form  of  judgment  and  execution,  thereon,  §   1396. 
interest  on  bonds  for  duties,  §   1397. 

on  debentures  for  customs  duties,   §    1398. 
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postal   suits — when   attachment    issues,    §    1399. 

by   whom   application    tor   attachment   made,    §    1400. 

issuance  and  execution  of  attacimicnt,   §   1401. 

trial  of  issue  as  to  ownership  of  property,   §    1402. 

proceeds  and  accretions,  §    140;}. 

publication  of  attachment,   §    1404. 

persons  having  property  of  defendant,   §    140.5. 

defendant    discharged    on    bond,    S    1406. 

proceedings  not  to  abridge  rights  of  United  States,  S   1407. 

credits  when  allowed,  §   1408. 

judgment — continuance,    §    1409. 

interest  on  balance  due  postotfice  department,  §   1410. 
when  defendant  sued  by  United  States  may  claim  credits,  §   1411. 
suits  against  corporations,  S   14 12. 

issue  tendered,   §   1413. 

garnishee  failing  to  appear,  §   1414. 
liability  of  United  States  to  costs  in  revenue  suits,  §  1415. 
payment  of  costs  by  defendant,  prosecuted  for  tine  or  forfeiture,  §14  Ki. 
execution   in   favor  of  United   States,    §    1417. 
remission  of  fines,  etc.,  §   1418. 
continiumccs  in  internal  revenue  suits,  §  1419. 
suits  on  Federal  buildings  contractor's  bond,  §   1420. 

interveners.  §   1420. 

right  of  contractor's  creditors  to  sue   in   name  of  United  Statt  s 
§    1421. 

time  when  creditors  must  sue,   §   1422. 

all  creditors  in  one  suit — pro  rata  payment — discharge  of  sureties 
S    1423. 

notice  to  creditors,   §    1424. 
UNITED  STATES  BAILIFFS. 

of    the   Court  of   Claims,    §§   684,   6o0. 

their   salaries,   §   685. 
UNITED   STATES   CLERKS. 

see  also  Clerks  of  Unitp:d  States  Courts. 

accounts  of  district  court  clerks  in  prize  cases,  §  1328. 

undertaking  for  fees  of.  upon  docketing  and  filing  record,   §   1979. 

in  circuit  courts  of  appeals,    §    1980. 

attachment  to  compel  payment  of  fees,  S§  1981,  1982. 

fees   to   be   paid   before    record    transmitted   to   Supreme    Court,    § 
1983. 
of  the  Supreme  Court  to  superv.  ,*  printing  of  papers,  etc.,  on  appeal, 

§    1089. 
copies  of   records,   briefs,  etc.,   in   circuit   courts   of  appeals  to  be   pre- 
served by  clerk.  §   1993. 
duties  in  bankruptcy,   §  2212. 

as  to  indices  and  certificates.  §  2213. 

compeu-sation.    §    2214. 

wliat  covered  tliereby,   §   2215. 
reference  to  referee  in  bankruptcy  by  clerk,  if  judge  absent,  §  2286. 
duties  in  naturalization   proceedings,    §§   2395,  2.396. 
transmission  of   proved  bankruptcy  claims  to,   §   2310. 
UNITED  STATES  COMMISSIONERS, 
records   kept  by.    §    395. 
appointment  and  duties  of,  §  671. 
seal,  §  672. 

persons  disqualified  to  act.    §   673. 

governed  by  laws  api)licable  to  circuit  commissioners,   §  674. 
increase  in  number,  §  675. 
power   to   administer  oath.s,    §    676. 

3179 


INDEX. 

UNITED   STATES   COMjVIISSIONERS— Continued, 
to  administer  oaths  to  appraisers,   §   679. 
fees  of,  §  723. 

under  Chinese  exclusion  laws,  §  724. 
payment  of  fees  where   United   States   liable,    §   744. 
may   arrest    for   internal   revenue   violations,    §    1542. 
bail  and  affidavits  taken  by  in  civil  cases,   §   1555. 
in  Chinese  exclusion  cases  may  be  designated  by  district  attorney,   | 
2407. 

fees,   2408. 

UNITED  STATES  CONSULS. 

copies  of  records,  etc.,  in  office  of,  as  evidence,  §  1799. 
See  also   Consuls. 

UNITED  STATES  JUDGES. 

See  also  oircuit  Court  of  Appeals  Judges;  Circuit  Court  Judges; 

District  Court  JtnaGES;     Court  of  Claims  Judges. 
oath  of,   §  466. 

tenure  of  office  and  compensation,  §  467. 

appointment  and  tenure  of  judges  of  Court  of  Claims,  §  468. 
salaries   of,    §   469. 

to  be  paid  monthly,  §  470. 
when  judge  resigning  entitled  to  life  salary,  §  471. 
expenses  auowed  visiting  judge  holding  criminal  term   in  New  York, 

§  472. 
expenses  of  visiting  district  judge  in  New  York,   §  473. 
expenses  of  judges  attending  circuit  court  of  appeals,   §  474. 
expense   allowance   when    district   judge   holds   court   outside    district, 

§  475. 
prohibited  from  practicing  law,  §  476. 
how  paid — to  whom  certificate  of  absence  sent,   §   477. 
officers  to  perform  duties  though  suit  by  pauper  without  fees,  §  478. 

UNITED    STATES   MARSHALS. 

action  against  for  abuse  of  process,  §  3  [i]. 

jurisdiction   to  mandamus,  to  make   return  of   fees,    §    146. 

district   attorney's   duty   to   proceed   against,   on   failure   to   pay   over 

fines,   §   540. 
attorney  general  to  supervise,  §  551. 
power  of  Supreme  Court  to  appoint,  §  614. 
compensation  and  duties  of  Supreme  Court  marshal,  §  615. 
district  marshal  to  act  for  circuit  court  of  appeals,  §  616. 
tenure  of  office  of,   §  617. 

appointment  of,  and  of  deputies,   in  various   districts,    §   618. 
temporary  appointments  to  fill  vacancy,  §  619. 
appointment  compensation,  and  expenses  of  office  deputies,  §  620. 

of  field  deputies,    §   621. 
deputies  to  continue  after  marshal's  death,   §   622. 
liability  for  deputy's  misfeasance,   §   623. 
designation  of  official  residence,   §   624. 
oaths,  §  625. 

who  may  administer,   §  626. 
bond,  recording  and  evidence  thereof,   §  627. 

increase  of,   §   628. 

suit  on — costs,  §  629. 

not  exhausted  by  one  suit,  §  630. 

limitation  of  action  on,  §  631. 

of  deputy  in  Kentucky,   §  632. 
salaries  in  lieu  of  fees,   §  633. 
salaries  in  particular  eases.   §   634. 

payable   montblv.    §    635. 
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certain  compensation  of  fees  denied  deputies  §  6.36. 

office   expenses,    §    637. 

traveling   expenses,   and   transportation   of   prisoners,    §    633. 

certain  expense  allowances,   §   639. 

allowance  in  case  of  prize,  §   640. 

quarterly   expense  accounts,   §   641. 

eti'ect  of  removal,  etc.,  on  unserved  process,  §  642. 

efl'ect  on  persons  in  custody,  §  643. 
duties  of, 

in  general,   §   644. 

to  provide  court  rooms,    §   645. 

to  execute  foreign  consul's  award,  §  646. 

returns  to  Treasury  on  executions  for  monev  due  United  States 
§  647. 

returns  to  postoffice   department  on  executions,    §   648. 

returns  to  department  of  justice  on  executions  in  postoffice  cases 
§  649. 

as  to  place  of  confinement  of  prisoners,   §   650. 

to  make  provision  for  safe  keeping  of  prisoners,  §  651. 

to  prosecute  for  violations  of  law  as  to  transporting  animals,   § 
652. 

in  deportation  of  Chinese.   §  653. 

to  deliver  offenders  body  for  dissection,  §  654. 

in  removing  alien  enemies,   §   655. 

to  seize   piratical  vessels,    §   656. 

miscellaneous  duties,   §   657. 
Treasury  Department  rules  as  to  suits  by  United  States  for  monevs, 

§  658. 
custody  of  goods  seized  under  revenue  laws,  §  659. 
powers  of  marshals  in  executing  laws  §  660. 
other  powers,   §  661. 

forbidden   to   accept  gifts,   etc.,   to   compromise   revenue   suits,    §    662. 
unserved  process  surrendered  by  retiring  marshal  or  deputy,  §  663. 
marshal's   assistants   in   Supreme   Court,    §    683. 
jurors  and  witness  fees  paid  bv,  where  United   States  are   parties,    § 

738. 
service  of  process  where  party,   §  857. 
service  of  subpoena  to  be  by,  or  deputy,  §  973. 
defendant  in  custody  to  be  transferred  to,  on  removal  in  civil  rights 

cases,    §    1152. 
duty  of,  on  removal,  in  cases  of  revenue  officers  or  laws,  §   1147. 
on  receiving  admiralty  bond,  to  stay  seizure  or  release  property,  §  1220. 
allowances  and  commissions  to,  in  prize  cases,  §  1329. 
may   provide   for  jail,    §    1611. 

and  for  safe  keeping  of  prisoners  §  1612. 
extradition   agent  to  have  powers   of,    §    1651. 
effect  of  deatla  after  execution,  levj,  or  sale,  §  1872. 
to  have  custody  of  models,  etc.,  on  appeal,   §  2036. 

rule  in  circuit  courts  of  appeals,  §  2037. 
fees  in  bankruptcy,   §   2222. 
to  return  service  accounts  of  expenses  in  bankruptcy,  §  2223. 

UNITED  STATES  STATUTES, 
as  evidence,   §   1808. 

UNLAWFUL   OCCUPANCY 

concurrent  jurisdiction  of  suits  for,  of  public  lands,  §  151. 

i:XXECESSARY  MATTER. 

costs   on  modification,   §    1851. 

3181 


INDEX. 

IT  AH, 

one  district  of  two  divisions,   §  290. 

times  and  places  of  lioldintr  circuit  and  district  court,   §  348. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [kj. 

venue  of  ofi'enses  in  divisions  of,   §  400  [hj. 

provisions  as  to  circuit  and  district  court  clerks  in,   §   509  [m]. 

\  ACANCY. 

effect  of,  in  office  of  referee  in  bankruptcy,  §  2244. 

\  ACATION. 

injunction  in.  to  continue  only  till  next  term,  S  1115. 
power  of  judye  in  admiralty  after  seizure  to  take  bond  in,   §   1218. 
dismissal  in,  on  written  agreement  in  Supreme  Court,  §  2109. 
in   circuit  courts  of  appeals,   §   2110. 

VENUE. 

in  what  district  suit  may  be  brought.    §   401. 
to  what  suits  applicable,  §  401  [b]. 

suits    by    and   against   aliens,    and    corporations,    §    401  [c]. 
suits  between  citizens  of  different  states,   §   401  [d]. 
district  of  residence,   §  401  [e]. 

provision  as  to  place  of  suit  not  jurisdictional.  §  401  [f]. 
place  of  suits  in  States  containing  several  districts,   §  402. 
local   suits    where    property    lies    in   different   districts   of   same    State, 
403. 
suits  to  enforce   liens,   etc.,   where   pro[)crtv   in   different  districts, 
§  404. 
of  civil  causes  and  courts  to  which   process   is  returnable  in  district* 

containing  judicial  divisions,   §  405. 
])lace   of   trial    of    offenses    where    district   contains    judicial    divisions, 

§  406. 
effect  of  change  in  area  of  judicial  district,  or  of  creation  of  division.^ 

upon  pending  eaiises,  S  407. 
provisions  for  trial   of   issues  of  fact   where  district  contains  judicial 

divisions,   §  408. 
transfer  of  causes  for  trial  to  another  place  within  district.   §  409. 
transfer  of  caiise  to  other  district  by  consent,  §  410. 
change  of.  to  proper  division  in  Mississipi)i.  where  iniproperlv  brought, 

S  411. 
on  removal  fi'om   State  court   in  districts  containing  judicial  divisions, 

§   412. 
of  proceedings  by  National  bank  to  enjoin  comptroller.   §  415. 
of  patent  infringement  suits,    §  410. 
of  suits  against  surety  companies,  on  bonds,   §  417. 
of  suits  for  combinations  in  restraint  of  import  trade.  §  418. 
of   partition  suits  wliere  United    States  are  parties,    §  419. 
of  suits  for  internal  revenue  taxes,   §  420. 
of  suits  for  penalties  and  forfeitures.   S  421. 
of   jjroceedings   for  forfeitui'es.    §   422. 

for  trade  in  insuireetionarv  districts.   §  423. 
for  forfeiture  of  captured  insurrectionary  T'roperty,  §  424. 
of  suits  civil  and  criminal  undei'  surmarine  cable  law,  §  425. 
in  criminal  causes.   8  420. 
of  offenses  punishable  with  death.   §  427. 
of  ofl'enses  on  high  seas.  §  428. 

crimes  on  Pacific  Islands  deemed  on  American  vessel.   §  429. 
offenses  begun  in  one  district  and  completed  in  another,  S  430. 
of  equity  proe°edings  against  carriers,   §  431. 

of  proceedings  by  enrriers  acainst  commerce  commission.   §   432. 
of  forfeiture  proceedings  against  carriei'.  §  433. 
of   proceedings  to  enforce   commissioner's  orders,    §   434. 
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of  oil'ense   of   issuing   false   passports.   435. 

in  what  district  limitation  of  liability   proceedings  to  be  had.   §   1298. 

of  proceedings  against  carrier's  failing  to  obev  commissioner's  orders, 

§   1349. 
of    suits    against   commerce    commissioner,    §    135G. 

VENIRE. 

See   aiso   Juries. 

how   issued  and  served,   §    170G. 

VERDICT. 

direction  of,  in  common  law  actions,  §  918. 
in  common   law  actions,    §   920. 

in  criminal  cases  may  be  for  lesser  oll'ense,  §   1588. 
may  be  against  some  of  joint  defendants,  §   1589. 

"VERIFICATION. 

of   answer    in   equity,    §    997. 

of  clainumts  petition  in  Court  of  Claims.  §   1455. 

bankruptcy    pleading    to    be    verified,    §    2281. 

VERMONT. 

one   district,    §    291. 

times  and  places  of  holding  circuit  and  district  court,    §   349. 

special  provisions  as  to  summoning  of  jurors  in.  §  1725  [i]. 

VESSEL  OWNERS. 

jurisdiction  of  suits  for  punishing,  and  officers  causing  death,  §  128. 

VESSELS. 

right  to  implead  other  vessels  in  collision  cases.  §  1244. 

right  of  claimant  or  respondent  in   collision  cases  to  implead   new,    § 

1273. 
costs  in  cases  of  several  libels  or  informations  against,  §  1034. 

VIRGINIA. 

two  districts.   §   292. 

times   and   places   of   holding  circuit   and   district   court,   regular   and 

special  terms,  §  350. 
provisions  as  to  circuit  and  district  court  records   in.    §   381  [n]. 
provisions  to  as  circuit  and  district  court  clerks,    §   509  [n]. 
appointment   of   marshals   and   deputies   in,    §    618  [e]. 

VOLUNTARY    BANKRUPTS. 
See  Bankrupts. 

VOLUNTARY  PETITION. 

in  bankruptcy,   see   Bankruptcy. 

WAGES. 

not  to  be  reduced  by  railroad  receivers  except  upon  notice  and  hear- 
ing,  §   1126. 

WAGON  ROAD   GRANT. 

limitation  of  action  to  annul,   §   879. 

WAR   CLAIMS. 

not  cognizable  in  Court  of  Claims,   §  245. 

WARRANT  OF  ARREST. 

issuance  in  admiralty,   §§    1203,    1204. 

in  criminal  proceedings  generally,  §   1537  et  seq. 

in  cases  of  ofl'enses  against  United  States,  complaint  to  be  attached  to, 

§   1538. 
one   sufficient  on   several    indictments   against   same   person,    §    1581. 
copy  for   jailer,  original  to  be  returned,   §   1582. 
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WASHINGTON. 

two  districts,  §  293. 

times  and  places  of  holding  circuit  and  district  court,  §  351. 

venue  in  civil  cases  and  courts  to  which  process  returnable,  §  405  [k], 

venue  of  offenses  in  divisions  of,  §  406  [h]. 

provisions  as  to  circuit  and  district  court  clerks  in,   §   5U9  [o], 

WESTiilRN  NEW  YORK  DISTRICT. 

place   of   return  of   process   in,    §   414. 

WEST  VIRGINIA. 

two  districts,   §  294. 

times  and  places  of  holding  circuit  and  district  court,  §  352. 

WHAT  LAW  ADMINISTERED. 
see  Rule  of  Decision. 

WIDOW. 

of  deceased  applicant,  naturalization  of,   §  2387. 

WILLS. 

suits  concerning,  as  presenting  separable  controversies,   §  135  [f]. 

WISCONSIN. 

two  districts.  §  295. 

times  and   places   of   holding  circuit   and   district   court,   regular   and 

special  terms,    §   353. 
provisions  as  to   circuit   and   district   court  clerks   in,    §    569  [p]. 
WITNESSES. 

See  also  Taking  of  Testimony. 

signing  of  testimony  taken  before  examiners  in  equity  by,   §   I04I. 

examination  of,  by  equity  examiner — signing  of  testimony  by,   §   1041. 

compulsory  attendance  of,   §   1043. 
summoning  and  compensation  of  witnesses  in  equity  cases — refusal  to 

appear  or  testify,    §    1057. 
master   in   chancery   to   examine   witnesses,    §    1072. 
compelling  attendance  of,  in  cases  under  commerce  law,  §   1365. 
compelling  attendance  before  commerce  commission,   §    1367. 
existing  laws  as  to,   in  cases  under   commerce   laws,   apply   to   act   of 

1906,    §    1368. 
in  Court  of  Claims  not  excluded  on  account  of  color,   §   1461. 

may  be  subjjoenaed,  §   1464. 
accused  as  witness  against  himself,  §  1571. 
accused  in  capital  cases  to  have  list,  §   15S6. 

entitled  to  have  witnesses  summoned,   §   1587. 
summoning  and  ]iay  of,  for  indigent  defendants  in  extradition  cases, 

§    1646. 
rights  of,  as  to  distance  and  fees  in  taking  of  deposition  dedimus,   § 

1709. 
issuance  of  summons  for  depositions  in  District  of  Columbia,  §   1771. 

fees,    §    1773. 
competency  of.  State  laws  followed,   §   1735. 

effect  of  provisions,   §    1735  [b]. 

to  what  courts  and  actions  applicable,   §   1735  [c]. 

suits  by  and  against  executors  and  administrators,   §    1735  [d]. 

State  laws  as  rules  of  decision,   §   1735  [e]. 
persons  convict  ■!   of  perjury   incompetent.    §    1736. 
defendants   in   criminal  cases  as  witnesses,    §    1737. 

may  testifj^  at  his  own  request,  §  1737  [a]. 

no   presumption   on   failure,    §    1737  [b]. 
no  person  compelled  to  be  witness  against  himself,  §  1738. 

what  constitutes  compulsion,   §   1738  [a]. 

Statutes  supplanting  privileges  of  5th  amendment.   §   1738  [b]. 
right  of  accused  to,  §  1739. 
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WITNESSES— Continued. 

testimony  before   Congress  not  to  be  used   in  criminal   proceedings,   § 
1740. 

pleadings,  disclosures,  etc..  not  to  be  used,   §  1741. 
subpoenas  for,  in  another  district,   §   1742. 
simimoning  and  attendance  of  Government,  §    1743. 
for  indigent  defendant,   §   1744. 
recognizances  of,   in  criminal  cases,   §    1745. 

how   taken   in    Vermont,    §    174G. 

on  application  of  district  attorney,  §   1747. 
subpoenas  to,  in  criminal  cases.   §    1748. 

penalty   for   failure  to  testify,    §    174!). 
taking  testimony  of.  for  use  in  foreign  country,  §  1750. 

privilege  of,  §  1751. 

penalty  for  refusal,  §  1752. 

fees   and  mileage,   §   1753. 
bankruptcy — attendance  of,  outside  State.  S   1754. 
punishment,  §  1755. 

amount   paid  taxable  as  costs,   §   1839  [c]. 
subpoenas  to,  on  hearing  of  naturalization  petition,   §  2388. 
in   naturalization   proceedings,   examination   of,    §    2392. 

WOMEN. 

admission  of,  to  practice  before  Supreme  Court,   §  490. 

WRIT   OF   ASSISTANCE. 

to  compel  delivery  of  possession,   §   1097. 

WRIT  OF  ERROR. 

See  also  Appeal  and  Error. 

non-Federal  question  not  examinable  on  error  to  State  court,  §  4  [d]. 
on  claims  again  United  States  under  act  of  1887,  §  1487. 
same  rules  govern  writ  of  error  to  State  courts  as  to  lower  Federal 
courts.   §   1888. 

who  may  apply  for  writ,  §  1888  [a]. 

by  whom  issued,   §   1888  [b]. 

to  what  court  directed,    S    1888  [c]. 

allowance,    §    1888  [dj. 
writ  when  brought,  §§  1902  [b],  1905  [b]. 

for  time  within  which  writ  must  be  brought,  see  Appeal  and  Erroe. 
instructions  and  directions  as  to  bringing  of  writ,  §  1923,  note, 
form    and    contents.    §    1924  [b]. 
petition   and   allowance,    §    1924  [c]. 
may  be  issued  by  lower  court,  §  1925. 

issuance  in  general,   §   1925  [a]. 

to  be   agreeable   to   certain    form,    §    1925  [b]. 

citation  on  writ,   §   1927  [b]. 
amendment  of  writ,  §  1928.  _  <,    imo  r   i 

allowed  at  any  time  in  courts  discretion.   ?!    1928  LaJ. 

all  particulars  of  form  amendable,  §  1928  [b]. 

not  allowed  when  preiudicial,   §   l^zH  [cj. 
writ  of  supersedeas  in  capital  cases,   §  2016. 
as  supersedeas  in  capital  cases,  §  2016 
effect  of,  as  supersedeas,  to  State  court,  §  2018. 
see  also  Appeal  and  Error. 
damages  allowed  when  frivolous.  §  212o. 
form  of,  F.  907. 
WRITS. 

in  common  law  causes,  §  901.  ,.,.,,  ,,         r   icqq 

for  removal  of  prisoner  from  one  district  to  another    §   1583. 
unnecessary  to  bring  person  in  custody  into  court,  <?  ^^^^^ 
proper  process  to  enforce  orders  and  decrees  in  equity,  §  1095. 
final  process  in  equity,  §   1096. 
Fed.  Proc— 200.  3185 
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^^S^'into  one  district  including  Yellowstone  National  Park    §  296_ 
t^es  aid   places   of   holding   circuit   and   district   court,   regular   and 

additional  terms,   §   354.  .  , 

provisions  as  to  circuit  and  district  court  clerks  in    §  569  [p]. 
appointment   of   marshal   and   deputies   m,    §    618  [ej. 

YELLOWSTONE   NATIONAL   PAKl^. 

constitutes,  with  Wyoming,  one  aistrict    §  29b. 
United  States  commissioners  in,   §   b7i  L»J- 
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